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PREFACE

Usually, students greatly enjoy criminal law. Th e facts of the cases are readily understand-
able and provide a revealing insight into the bizarre and grotesque. But many students miss 
out on the intellectual fascination that the subject has to off er. Th is is in part because much 
of the theoretical material on criminal law has been presented with such sophistication that 
it is inaccessible to students. It is one of the primary aims of this book to make the theoretical 
material on criminal law more readily comprehensible to undergraduates. Th erefore, each 
chapter (apart from the fi rst) has two parts. Th e fi rst part sets out the law, with extracts from 
the leading cases. Th e second part describes some of the theoretical material, extracting 
some of the writing from leading commentators. Th e hope is that the reader will have a sec-
ure grasp of the law itself, but also an introduction to the complex philosophical and ethical 
debates concerning criminal law.

Th e selection of materials in books of this kind is far harder than might be thought. Th e 
articles and books which might be the leading authorities on the topics are sometimes not 
readily susceptible to having short passages extracted. I have therefore included throughout 
the book suggestions for further reading. Th ese will enable a reader who wishes to pursue a 
particular issue in further detail to do so.

Th e book seeks to set out the law at 1 September 2011.

Jonathan Herring
Exeter College, Oxford



AUTHOR’S APPROACH

Two part chapter structure
Th is book takes a unique approach to the study of criminal law. Each chapter is split into two 
parts. Th e fi rst part looks at what the law actually is at the moment—the ‘black letter’ law—
and provides many extracts from key cases. Th e second part looks at the theory behind the 
law, analyses the law, and provides critical and analytical extracts from secondary sources, 
including articles and books.

Cross-references
In order to relate the black letter part of each chapter to the theoretical part, the author 
has provided clear cross-references throughout the text. Th ese are indicated in the text by 
the use of arrows with numbers to help you fi nd the corresponding reference, for example, 
→1 and ←1. Th erefore, when studying the black letter law, readers can refer forwards in the 
chapter to the theoretical discussion of this aspect of the law, and vice versa by fi nding the 
corresponding number.

Central issues
At the start of each chapter, the author has provided a list of the central issues that will be 
covered, outlining the major areas of discussion and issues within each topic.

Further reading
Th e author has provided lists of further reading interspersed throughout the text so that 
readers can quickly and easily locate relevant additional sources on particular aspects 
of law.

Defi nitions
Defi nitions of key legal terms and concepts are provided and highlighted throughout the 
text.

Questions and examination tips
Questions both to test the reader’s understanding of the actual law, as well as more theoret-
ical questions, are included throughout each chapter. Examination tips are also provided, 
including resources such as fl owcharts to help determine what sort of crime has been com-
mitted, and guidelines on approaching specifi c questions or scenarios.



author’s approach | ix

Online resources
Th is book is accompanied by an Online Resource Centre at www.oxfordtextbooks.co.uk/
orc/herringcriminal5e/. Th is provides regular updates to the law following publication—a 
particularly important resource in this fast-moving area. A selection of key annotated web 
links is also off ered, guiding readers towards useful websites, along with online guidance on 
answering a selection of the questions posed in the text. Questions with online guidance are 
highlighted in the text by the following: ‘For guidance on answering this question, please 
visit the Online Resource Centre that accompanies this book: www.oxfordtextbooks.co.uk/
orc/herringcriminal5e/’. In addition to this, a test bank of interactive multiple choice ques-
tions is provided as a lecturer resource.

Finally, there is a video of the author talking about the study of criminal law and his 
approach to the subject.

www.oxfordtextbooks.co.uk/orc/herringcriminal5e/
www.oxfordtextbooks.co.uk/orc/herringcriminal5e/
www.oxfordtextbooks.co.uk/orc/herringcriminal5e/
www.oxfordtextbooks.co.uk/orc/herringcriminal5e/


This page intentionally left blank 



OUTLINE TABLE OF CONTENTS

 1 An introduction to criminal law 1
 2 Actus reus: the conduct element 70
 3 Mens rea: the mental element 133
 4 Strict liability 214
 5 Homicide 237
 6 Non-fatal non-sexual off ences against the person 324
 7 Sexual off ences 420
 8 Th eft , handling, and robbery 507
 9 Fraud 570
 10 Burglary and blackmail 597
 11 Criminal damage 621
 12 Defences 640
 13 Th e criminal liability of corporations 769
 14 Inchoate off ences 787
 15 Complicity 852



CONTENTS

Abbreviations xxviii

Acknowledgements xxx

Source Acknowledgements xxxi

Table of Cases xxxvi

Table of Legislation liv

Table of Secondary Legislation lx

 1 AN INTRODUCTION TO CRIMINAL LAW 1
 1 What is a crime? 2

 2 Th e role of criminal law 6

 3 Th e statistics of criminal behaviour 8

 4 ‘Principles’ of criminal law 9
4.1 Th e principle of legality 9
4.2 Th e principle of responsibility 10
4.3 Th e principle of minimal criminalization 10
4.4 Th e principle of proportionality 13
4.5 Th e principle of fair labelling 14

 5 Proposals for a Criminal Code 15
5.1 Arguments in favour of a Code 16
5.2 Disadvantages of the Code 17

 6 What conduct should be criminal? 17
6.1 Autonomy 18
6.2 Th e harm principle 19
6.3 Practicality 24

 7 Culpability 26
7.1 Th e subjectivism/objectivism debate 30

 8 Th e victim in criminal law 36

 9 Th e criminal process 37

 10 Criminal law and the Human Rights Act 1998 39
10.1 Th e signifi cance of the Human Rights Act 1998 39
10.2 Th e important articles in the European Convention 41
10.3 Potential consequences of the HRA on the criminal law 44

 11 Critical criminal law 53

1



contents | xiii

 12 Feminist legal thought 57

 13 Punishment 62
13.1 Consequentialist theories of punishment 62
13.2 Non-consequentialist theories 63
13.3 Mixed theories 66

 14 Sentencing 66

 15 Concluding thoughts 69

 2 ACTUS REUS: THE CONDUCT ELEMENT 70
  I the law 70

 1 Distinguishing the component elements of a crime 70

 2 Th e voluntary act ‘requirement’ 72
2.1 Omissions 73
2.2 Situational off ences 86
2.3 Liability for the acts of other people 86

 3 Causation 86
3.1 Factual or ‘but for’ causation 87
3.2 Th e key test for legal causation 88
3.3 Acts of third parties breaking the chain of causation 89
3.4 Omissions of third parties breaking the chain of causation 97
3.5 Acts of the victim breaking the chain 97
3.6 Th e ‘thin skull’ rule 101
3.7 A natural event (‘Acts of God’) 102
3.8 Intended results 102

 II actus reus: theory 103

 4 Classifi cation of off ences 103

 5 Th e need for a voluntary act 105
5.1 Why might the law have a voluntary act requirement? 105
5.2 What is the ‘voluntary act requirement’? 106

 6 Omissions 110
6.1 Should the criminal law punish omissions? 110

 7 Causation: should consequences matter? 118
7.1  Arguments against holding people responsible for the consequences 

of their actions 119
7.2 Arguments that consequences do matter 120

 8 Seeking a coherent approach to causation 123
8.1 ‘Causal minimalism’ 123
8.2 Hart and Honoré 123

2



xiv |  contents

8.3 Reasonable foreseeability 125
8.4 Natural consequences 127
8.5 Narrowness of causation approach 129

 9 Concluding thoughts 132

 3 MENS REA: THE MENTAL ELEMENT 133
 I the law 133

 1 Th e meaning of mens rea 133

 2 Intention 134
2.1 Th e core meaning of intention 135
2.2 Borderline cases of intention 137
2.3 Intoxication and intent 143

 3 Recklessness 144
3.1 Cunningham recklessness 144
3.2 Caldwell recklessness 147

 4 Negligence 153

 5 Gross negligence 154

 6 Distinguishing between intention, recklessness, and negligence 154

 7 Intoxication 155
7.1 Involuntary and voluntary intoxication 156
7.2 Off ences of basic and specifi c intent 157
7.3 Stating the present law 162

 8 Knowledge and belief 163

 9 Transferred mens rea 164

 10 Coincidence of actus reus and mens rea 166
10.1 ‘Exceptions’ to the coincidence requirement 167

 II mens rea theory 171

 11 General discussion on mens rea 171

 12 Choice/capacity/character theory 173

 13 Subjective/objective 174

 14 Normal meaning 174

 15 Intent 176
15.1 Distinguishing indirect intention and direct intention 177
15.2 Is intention an issue of fact or an issue of moral responsibility? 181

 16 Recklessness 185
16.1 Subjective and objective forms of recklessness and inadvertence 185

3 



contents | xv

16.2 An insuffi  cient regard for the interests of others: Victor Tadros 186
16.3 Practical indiff erence: Antony Duff  189

 17 Negligence 192
17.1 Opposition to the use of negligence in criminal law 193
17.2 Support for the use of negligence in criminal law 193

 18 Intoxication 195
18.1 Intoxication and crime 195
18.2 Alcoholism and drug dependency: illness or weakness? 196
18.3 Explaining the present law on intoxication 197
18.4 Alternatives to Majewski 198

 19 Motive 201
19.1 Is motive relevant in the criminal law? 201
19.2 Arguments in favour of taking motive into account 203
19.3 Arguments against taking motive into account 203

 20 Th e ‘correspondence principle’ 204
20.1 Which principle best refl ects the law? 205
20.2 Which principle is most justifi able in theory? 205

 21 Individualism and mens rea 210

 22 Concluding thoughts 213

 4 STRICT LIABILITY 214
  I the law 214

 1 What is a strict liability off ence? 214

 2 Which off ences are strict liability? 215

 3 When will a court not presume mens rea? 221

 4 What mens rea will be presumed? 222

 5 Th e Human Rights Act and strict liability off ences 223

 6 Common law defences and strict liability off ences 226

 7 Possession off ences 226

 II the theory of strict liability offences 228

 8 Th e arguments for and against strict liability 228
8.1 Arguments for strict liability off ences 228
8.2 Arguments against strict liability off ences 229
8.3 Analysing the arguments 232

 9 Concluding thoughts 236

4



xvi |  contents

 5 HOMICIDE 237
 I the law 238

 1 General 238

 2 Murder 238
2.1 Actus reus 238
2.2 Mens rea 240

 3 Manslaughter: an introduction 242

 4 Loss of control 242
4.1 Th e defendant lost self-control as a result of a qualifying trigger 244
4.2 Would a person with normal tolerance and self-restraint have acted as D did? 249
4.3 Loss of control and victims of domestic violence 251

 5 Diminished responsibility 254
5.1 ‘Abnormality of mental functioning’ 255
5.2 Th e eff ect of the abnormality of mental functioning 256
5.3 Explanation for the acts 258
5.4 Diminished responsibility and intoxication 260

 6 Suicide pact 263

 7 Mercy killing and euthanasia 263

 8 Infanticide 266

 9 Constructive manslaughter 267
9.1 An unlawful act 270
9.2 Dangerous act 270
9.3 Causation 271

 10 Gross negligence manslaughter 272
10.1 A duty 276
10.2 A breach of a duty 277
10.3 Causing the death 277
10.4 Gross negligence 277

 11 Subjective reckless manslaughter 278

 12 Protecting life on the roads 279
12.1 Causing death by dangerous driving 279
12.2  Causing death by careless driving when under the infl uence 

of drink or drugs 280
12.3 Causing death by careless or inconsiderate driving 280
12.4 Causing death by unlicensed, disqualifi ed, or uninsured driving 280
12.5 Manslaughter and driving 281

 13 Causing or allowing the death of a child or vulnerable adult 282

5



contents | xvii

 II theoretical issues in homicide law 282

 14 Homicide: the statistics 282

 15 Th e structure of homicide 283
15.1 Creating a wide range of kinds of homicide 284
15.2 Leaving distinctions to sentencing 284
15.3 Distinguishing on the basis of the victims 285
15.4 Labelling the method of killing used 285

 16 Th e actus reus of homicide 285

 17 Non-homicidal killings 286

 18 Th e mens rea for murder 286
18.1 Th e meaning of intention 286
18.2 Is intention the appropriate mens rea? 287
18.3 Th e fact that intention to cause grievous bodily harm is suffi  cient 288

 19 Defi ning the mens rea for manslaughter 293

 20 Loss of control 299
20.1 Th eory 299
20.2 Th ere must be a qualifying trigger 302
20.3 Th e objective requirement 303
20.4 Th e gendered nature of the defence 308
20.5 Th e case for the abolition of the defence 311

 21 Diminished responsibility 317
21.1 Diminished responsibility in practice 317
21.2 Th e theoretical basis of the diminished responsibility defence 318

 22 Concluding thoughts 323

 6  NON-FATAL NON-SEXUAL OFFENCES 
AGAINST THE PERSON 324

 I the law 325

 1 Introduction 325

 2 Assault and battery 326
2.1 Assault 326
2.2 Battery 331

 3 Assault occasioning actual bodily harm 336

 4 Malicious wounding 338

 5 Wounding with intent 344

 6 Mixing and matching the off ences 345

6  6 6 



xviii |  contents

 7 Poisoning 346
7.1 Th e meaning of ‘poison’ or ‘noxious substance’ 347
7.2 Th e meaning of ‘administer’ 347
7.3 Th e meaning of ‘maliciously’ 348
7.4 Th e meaning of ‘endangerment of life’ or ‘cause grievous bodily harm’ 348
7.5 Th e meaning of ‘with intent to injure, aggrieve or annoy’ 348

 8 Other assault crimes 349

 9 Racially and religiously aggravated crimes 349

 10 Protection from Harassment Act 1997 352
10.1 Section 1: Harassment 352
10.2 Section 4 of the Protection from Harassment Act 1997 356

 11 Th reats off ences 357

 12 Transmitting disease 357

 13 Consent and assault 365
13.1 To what off ences against the person is consent a defence? 365
13.2 What is consent? 377
13.3  What if there is no consent but the defendant believes 

that there is consent? 379

 II theoretical issues on assaults 380

 14 Th e true nature and extent of violent crime 380

 15 Th e nature of an assault 385

 16  Objections to and reform of the Off ences Against 
the Person Act 1861 387

 17 Proposed reforms to the Off ences Against the Person Act 394

 18 Consent 395
18.1 Defence or actus reus? 395
18.2 Th e dispute over Brown 397

 19 Emotional harm 407

 20 Stalking 409

 21 Transmitting disease and the criminal law 413

 22 Concluding thoughts 419

 7 SEXUAL OFFENCES 420
  I the law on sexual offences 420

 1 Rape 421
1.1 Who can commit rape? 421

7



contents | xix

1.2 Who can be the victim of rape? 422
1.3 What is penetration? 423
1.4 What is consent? 423
1.5 Mens rea: an intent to penetrate 444
1.6 Mens rea: the defendant does not reasonably believe that the victim consents 445
1.7 Intoxication and the law of rape 447
1.8 Assessment of the Sexual Off ences Act 2003 448

 2 Assault by penetration 451

 3 Sexual assault 452

 4 Causing sexual activity without consent 454

 5 Preparatory off ences 454

 6 Sexual off ences designed to protect children 454
6.1 Off ences which are versions of the general off ences 455
6.2 Off ences designed specifi cally to protect children from sexual abuse 457
6.3 Abuse of position of trust off ences 458
6.4 Familial child sex off ences 460
6.5 Child prostitution and child pornography 461

 7 Off ences against those with a mental disorder 461

 8 Prostitution and traffi  cking 462

 9 Incest 462

 10 Miscellaneous off ences 463

 II the theory of sexual offences 464

 11 Background of sexual crimes 464

 12 Statistics on rape 466

 13 Th e nature of rape 467
13.1 Th e historical explanation 467
13.2 Th e autonomy explanation 467
13.3 Rape as violence 468
13.4 Rape as invasion of integrity 469
13.5 Rape as moral injury 472
13.6 Th e radical feminist explanation of rape 475

 14 Consent and sexual activity 478
14.1 What is consent: is it objective or subjective? 478
14.2 What is consent: to waive or intend? 479
14.3 What is consent: is a failure to voice opposition consent? 479
14.4 Consent: what is the status of a mistaken consent? 482
14.5 Consent and pressure 489
14.6 Consent: intoxicated mistake 491
14.7 Should consent be enough? 492



xx |  contents

 15 Mens rea for rape 496
15.1 Th e intent-based view 496
15.2 Th e subjective recklessness view 496
15.3 Th e Morgan view 496
15.4 Th e negligence view: ‘unreasonable belief ’ 497
15.5 Th e negligence view: ‘unreasonable formation of belief ’ 499
15.6 Strict liability approach to rape 499

 16 Th e actus reus of rape 500

 17 Concluding thoughts 506

 8 THEFT, HANDLING, AND ROBBERY 507
 I the law 507

 1 Th eft  507
1.1 Property 508
1.2 Belonging to another 512
1.3 Appropriation 516
1.4 Intention permanently to deprive 527
1.5 Dishonesty 532

 2 Robbery 537

 3 Assault with intent to rob 539

 4 Handling stolen goods 539
4.1 It must be shown that the goods have already been stolen 540
4.2 It must be shown that the defendant handled the property 541
4.3  It must be shown that the defendant knew or believed that 

the goods were stolen 543
4.4 Th e defendant was dishonest 544

 5 Money laundering off ences 544

 II theft and theory 544

 6 Introduction to property off ences 544
6.1 In what way do property off ences harm victims? 544
6.2 Structure of property off ences 548
6.3 Th e civil law–criminal law interface 549
6.4 Th eft : the statistics 550
6.5 What is property? 552

 7 Th e debate over Gomez 553
7.1 Th e case for Gomez 553
7.2 Th e case against Gomez 554

8



contents | xxi

 8 Th e Hinks debate 555
8.1 Th e arguments against Hinks 555

 9 Temporary appropriation 559

 10 Dishonesty 561

 11 Robberies 567

 12 Handling stolen goods 569

 13 Concluding thoughts 569

 9 FRAUD 570
 I the law on Fraud 570

 1 Fraud 570
1.1 Fraud by false representation 571
1.2 Fraud by failing to disclose information 577
1.3 Fraud by abuse of position 578

 2 Section 6: fraud and possession off ences 580

 3 Obtaining services dishonestly 580

 4 Conspiracy to defraud 583

 5 Making off  without payment: section 3 of the Th eft  Act 1978 584
5.1 Making off  from the place where payment was expected 585
5.2 Goods supplied or services done 585
5.3 Without having paid as required or expected 586
5.4 Dishonesty 586
5.5 Knowing that payment on the spot is required or expected of him 586
5.6 Intent to avoid payment 587

 II the theory of FRAUD 587

 6 Th e extent of fraud 587

 7 Th e nature of fraud 587

 8 Th e Fraud Act 2006 591

 9 Concluding thoughts 596

 10 BURGLARY AND BLACKMAIL 597
 I the law 597

 1 Burglary 597
1.1 Building or part of a building 598
1.2 Entry 599

9

10  



xxii |  contents

1.3 Trespasser 599
1.4 Th e mens rea for burglary 604

 2 Aggravated burglary 605

 3 Trespass with intent to commit a sexual off ence 605

 4 Blackmail 606
4.1 A demand 606
4.2 With a view to a gain or loss 607
4.3 Menaces 607
4.4 Th e demand must be unwarranted 609

 II burglary and blackmail: theory 610

 5 Burglary: theory 610
5.1 Burglary in practice 610
5.2 Why is burglary an off ence? 610

 6 Blackmail theory 614
6.1 Th e incidence of blackmail 614
6.2 Why is blackmail a crime? 614

 7 Concluding thoughts 620

 11 CRIMINAL DAMAGE 621
  I the law on criminal damage 621

 1 Basic criminal damage 622
1.1 Damage 622
1.2 Property 623
1.3 Belonging to another 624
1.4 Mens rea 624
1.5 Defences 624

 2 Arson 628

 3 Aggravated criminal damage 628
3.1 Defences 630

 4 Racially aggravated criminal damage 630

 5 Computer crime: Computer Misuse Act 1990 631
5.1 Section 1: unauthorized access to computer material 631
5.2 Section 2: unauthorized access with intent 633
5.3 Section 3: unauthorized acts 633

 II theoretical issues on criminal damage 634

 6 Criminal damage theory 634

11



contents | xxiii

6.1 Statistics 634
6.2 What is special about damaging property? 635
6.3 Should it be an off ence to damage your own property? 635
6.4 Th e defi nition of damage 635

 7 Th e theory of computer crimes 636

 8 Concluding thoughts 639

 12 DEFENCES 640
 I the law 641

 1 Private defence and the prevention of crime 642
1.1 Th e legal source of the defence 642
1.2 To what crimes is private defence a defence? 644
1.3 What needs to be shown to establish the defence? 644
1.4 What about defendants who think they are being attacked but are not? 650
1.5 Self-induced private defences 651
1.6 Excessive use of force 653
1.7 Has the Human Rights Act 1998 changed the law? 653

 2 Necessity 656
2.1 Th e meaning of necessity 656
2.2 Cases denying the existence of a general defence of necessity 656
2.3 Th e limited defence of necessity at common law 657
2.4 Implied recognition of necessity 663
2.5 Duress of circumstances 664

 3 Chastisement 664

 4 Consent 665

 5 Duress 665
5.1 Terminology 666
5.2 To what crimes is duress a defence? 666
5.3 What are the elements of the defence of duress? 668

 6 Coercion 683

 7 Entrapment 684

 8 Superior orders 685

 9 Automatism 685
9.1 A complete loss of voluntary control 686
9.2 An external factor 688
9.3 Th e defendant was not at fault in causing the condition 689

 10 Insanity 690
10.1 Insanity at the time of the alleged off ence 690
10.2 A claim that the defendant was insane at the time of the trial 697

12



xxiv |  contents

 11 Diminished responsibility 701

 12 Loss of control 701

 13 Children 701
13.1 Children below the age of 10 701
13.2 A child aged 10 to 14 701

 14 Intoxication 702

 15 Mistake 705
15.1 A mistake which may negate mens rea 706
15.2 Mistakes and defences 706
15.3 Mistakes of law 708

 II the theory of defences 709

 16 Defi ning defences 709
16.1 Th e traditional approach 709
16.2 Alternatives to the traditional classifi cation 710
16.3 Does any of this matter? 711

 17 Justifi cations and excuses 711
17.1 Justifi cations 713
17.2 Excuses 716
17.3 Does the distinction between justifi cations and excuses really matter? 720
17.4 Should justifi cations be objective and excuses subjective? 722
17.5 Problems with justifi cations and excuses 725

 18 Character, choice, and capacity 727
18.1 Th e capacity theory 730
18.2 Th e character theory 731

 19 Determinism 734

 20 Th e rejection of an overarching theory 737

 21 Insanity 739
21.1 Problems with the present law 739
21.2 Reform of the present law 741

 22 Private defence 745
22.1 Th e moral basis of private defence 745
22.2 Mistaken private defence 747

 23 Duress 751

 24 Necessity 755

 25 Issues which fall between the gaps of the defences 758
25.1 Kingston 759
25.2 Battered women 761
25.3 Th e Zeebrugge disaster 764

 26 Concluding thoughts 768



contents | xxv

 13  THE CRIMINAL LIABILITY OF 
CORPORATIONS 769

  I the law on corporate criminality 769

 1 Th e diffi  culty in convicting companies of crimes 769

 2 Corporate killing 770

 3 Vicarious liability 772
3.1 What is vicarious liability? 772
3.2 Which crimes can be committed vicariously? 772
3.3 For whose act can the defendant be vicariously liable? 773
3.4 What mens rea must be proved? 773

 II the theory of corporate liability 774

 4 Th eoretical issues in corporate liability 774
4.1 Th e reality of corporate crime 774
4.2 Th e clamour for corporate liability 774
4.3 Should a company be guilty of a crime? 775
4.4 If there is to be corporate crime, what form should it take? 776

 5 Concluding thoughts 786

 14 INCHOATE OFFENCES 787
 I the law on inchoate offences 787

 1 Inchoate off ences 787

 2 Attempt 788
2.1 Mens rea 789
2.2 Actus reus 795
2.3 Impossible attempts 799
2.4 Attempts and abandonment 804

 3 Serious Crime Act 2007 805

 4 Conspiracy 812
4.1 Th e nature of conspiracy 813
4.2 Statutory conspiracies 813
4.3 Impossibility and statutory conspiracies 823
4.4 Common law conspiracies 823
4.5 Impossibility and common law off ences 828

 II theory 828

 5 Inchoate off ences 828

13 

14 



xxvi |  contents

 6 Th e theory of criminal attempts 831
6.1 Why do we punish attempts? 831
6.2 ‘Th e problem of moral luck’ 832
6.3 Actus reus of attempt 835
6.4 Mens rea for attempt 839
6.5 Impossible attempts 842
6.6 Reform of the law on attempts 843

 7 Conspiracy theory 843

 8 Th e rationale for the new Serious Crime Act off ences 849

 9 Concluding thoughts 851

 15 COMPLICITY 852
 I the law of complicity 852

 1 Principals and accomplices 852
1.1 Who is the principal? 853
1.2 ‘Innocent agency’ 855

 2 Complicity: the actus reus 856
2.1 Aiding 857
2.2 Abetting 858
2.3 Counselling 858
2.4 Procuring 861
2.5 Joint enterprise 862
2.6 Omissions and accomplice liability 864

 3 Mens rea 865
3.1 Mens rea for accomplices 865
3.2 Summarizing the current law on accessories 885
3.3 Th e selling of dangerous items 885

 4 Secondary participation and inchoate off ences 886

 5 Conviction of secondary party and acquittal of principal 887

 6  Can a secondary party ever be guilty of a greater off ence than 
the principal? 888

 7 Withdrawal by a secondary party 888

 8 Accessories and victims 892

 9 Assistance aft er the off ence 892

  II accessories and theory 893

 10 General theories of accessorial liability 893
10.1 Derivative theory of accessorial liability 894

15 



contents | xxvii

10.2 Does the theory explain the current law? 895
10.3 Causation and accomplice liability 897
10.4 Inchoate model 900

 11 Th eories of accessorial mens rea 903
11.1 Purpose 903
11.2 Recklessness 905
11.3  Th e accomplice’s mens rea should be the same as that required 

for the principal 905

 12 Th e theory of joint enterprise 908

 13 Actus reus issues 910

 14 Withdrawal 911

 15 Reform of the law 913

 16 Concluding thoughts 915

Bibliography 917

Index 919



ABBREVIATIONS

AC  Appeal Cases
ALJR  Australian Law Journal Reports
All ER  All England Reports
ASBO  Anti-social behaviour order
BCS  British Crime Survey
BHRC  Butterworths Human Rights Cases
BMLR  Butterworths Medico-Legal Reports
BWS  Battered Women’s Syndrome
C & P  Craig & Phillips
CA  Court of Appeal
Cald Caldecott’s Magistrates’ and Settlement Cases
CAR  Commonwealth Arbitration Reports (Aust.)
Car & M Carrington & Marshman’s Nisi Prius Reports
CCA  Criminal Court of Appeal
CCR  Crown Cases Reserved
Cl & F Clark & Finnelly’s House of Lords Cases
CLR  Commonwealth Law Reports (Aust.)
CMAC Courts-Martial Appeal Court
Cox CC Cox’s Criminal Cases
CPS  Crown Prosecution Service
Cr App R Criminal Appeal Reports
Crim LR  Criminal Law Review
D & B  Dearsley & Bell
DC  Divisional Court
DLR  Dominion Law Reports (Can.)
DPP  Director of Public Prosecutions
East East’s Term Reports, King’s Bench
ECHR  European Convention on Human Rights
ECtHR  European Court of Human Rights
EHRR  European Human Rights Reports
ER  English Reports
EWCA  England and Wales Court of Appeal
EWHC  England and Wales High Court
F & F Foster & Finlayson’s Nisi Prius Reports
FCR  Family Court Reporter
FD  Family Division
GM  Genetically Modifi ed
HL  House of Lords
HRA  Human Rights Act 1998



abbreviations | xxix

HRLR  Human Rights Law Reports
JP  Justice of the Peace Reports
KB  King’s Bench
Le & Ca Leigh & Cave’s Crown Cases Reserved
Lew CC Lewin’s Crown Cases Reserved
LR  Law Reports (New South Wales)
LT  Law Times Reports
Med LR Medical Law Reports
Mod Rep Modern Reports
Mood & R Moody & Robinson’s Nisi Prius Reports
Mood CC Moody’s Crown Cases Reserved
NI  Northern Ireland Law Reports
NZLR  New Zealand Law Reports
P & CR Property, Planning & Compensation Reports
PC  Privy Council
Plowd Plowden’s Commentaries
QB  Queen’s Bench
QBD  Queen’s Bench Division
RTR  Road Traffic Reports
Russ & Ry Russell & Ryan’s Crown Cases Reserved
SCR  Supreme Court Reports (Can.)
TLR  Times Law Reports
UKHL  United Kingdom House of Lords
UKPC  United Kingdom Privy Council
VLR  Victorian Law Reports (Aust.)
WLR  Weekly Law Reports



ACKNOWLEDGEMENTS

I am very grateful to many colleagues who have off ered intellectual and practical support 
in the writing of this book. I am particularly grateful to several anonymous reviewers who 
with great care provided comments on the fi rst edition. I have also greatly benefi ted from 
conversations with the following people who have (sometimes unknowingly) assisted in 
the writing of the book: Andrew Ashworth, Alan Bogg, John Cartwright, Michelle Madden 
Dempsey, Charles Foster, Stephen Gilmore, Sandra Fredman, and George P. Smith. Th e 
many students to whom I have taught criminal law have greatly infl uenced this book by 
their constant questioning of the accepted view on a topic and their insistence on no-non-
sense answers. I also owe a great debt, as do countless other students, to Roy Stuart who as 
my tutor introduced me to the study of criminal law. Th e team at Oxford University Press 
has been excellent in their advice, assistance, and attention to detail. Many thanks are due 
also to Joy Ruskin-Tompkins for her excellent copy-editing and Jennifer Green for her help-
ful comments. Above all I am grateful to my wife, Kirsten Johnson, and children, Laurel, 
Joanna, and Darcy, for their encouragement, love, and laughter.

Jonathan Herring
Exeter College



SOURCE ACKNOWLEDGEMENTS

Grateful acknowledgement is made to all the authors and publishers of copyright material 
which appears in this book, and in particular to the following for permission to reprint ma-
terial from the sources indicated:

Extracts from Law Commission Reports (LCR); P Roberts: Consultation paper 177; and 
Home Offi  ce reports are Crown copyright material and are reproduced under Class Licence 
Number C2006010631 with the permission of the Controller of OPSI and the Queen’s 
Printer for Scotland. Extracts from House of Lords Reports (UKHL) are Parliamentary 
copyright and are reproduced by permission of the Controller of HMSO on behalf of 
Parliament.

Fred J. Abbate: extract from ‘Th e conspiracy doctrine: A critique’ in Philosophy and Public 
Aff airs, Vol. 11, Spring 1974.

Akron Law Review: extract from V. Munro: ‘Constructing consent: Legislating freedom 
and legitimating constraint in the expression of sexual autonomy’, 41 Akron Law Review 923 
(2008), copyright © 2008, Akron Law Review, Th e University of Akron, School of Law.

Peter Arenella: extracts from ‘Convicting the morally blameless: Reassessing the relation-
ship between legal and moral accountability’, 39 UCLA Law Review 1151 (1992).

Arizona Law Review, College of Law, University of Arizona and the author: extracts from 
Douglas N. Husak: ‘Th e nature and justifi ability of nonconsummate off enses’, 37 Arizona 
Law Review 151 (1995), copyright © 1995 by the Arizona Board of Regents and Douglas N. 
Husak.

Ashgate Publishing: extracts from Joan MacGregor: Is it Rape? On Acquaintance Rape and 
Taking Women’s Consent Seriously (Ashgate, 2005); and Victor Tadros: ‘Th e limits of man-
slaughter’, in Chris Clarkson and Sally Cunningham (eds.): Criminal Liability for None-
Aggressive Death (Ashgate, 2008).

Cambridge Law Journal and the authors: extracts from Cambridge Law Journal: John 
Gardner: ‘Rationality and the rule of law in off ences against the person’, CLJ 502 (1994); and 
Glanville Williams: ‘Oblique intention’ CLJ 417 (1987).

Cambridge University Press and the authors: extracts from A. Norrie: Crime Reason and 
History: A Critical Introduction to Criminal Law (CUP, 2001); and Michael S. Moore ‘Th e 
moral worth of retribution’ in Ferdinand Schoeman (ed.): Responsibility, Character, and the 
Emotions: New Essays in Moral Psychology (CUP, 1987).

Cobb, Neil: extract from ‘Compulsory care-giving: Some thoughts on relational feminism, 
the ethics of care and omissions liability’, 39 Cambrian Law Review 11 (2008), copyright © 
Neil Cobb 2008.

Cornell Law Review: extract from Laurie L. Levenson: ‘Good faith defenses: Reshaping 
strict liability crimes’, 78 Cornell Law Review 401 (1993).



xxxii |  source acknowledgements

Hart Publishing Ltd: extracts from A.P. Simester, J.R. Spencer, G.R. Sullivan and G.J. 
Virgo: Simester and Sullivan’s Criminal Law: Th eory and Doctrine (4e, Hart, 2010); 
and William Wilson: Central Issues in Criminal Th eory (Hart, 2002); and extract from 
J. Horder: ‘Between provocation and diminished responsibility’, Kings College Law Journal 
143 (1999).

Incorporated Council of Law Reporting: extracts from the Law Reports: Appeal Cases 
(AC), Queen’s Bench Division (QB), and Family Court Reports (Fam).

News International Syndication: ‘Widow gave poisoned sherry to man who rejected her’, 
Th e Times, 4.4.2003, copyright © Th e Times 2003.

New York University Law Review: extract from S. Buell: ‘Novel criminal fraud’, 81 New York 
University Law Review 1971 (2006).

Northwestern University School of Law: extract from Sanford H. Kadish: ‘Reckless com-
plicity’, 87:2 Th e Journal of Criminal Law and Criminology 369 (1997). Reprinted by special 
permission.

Oxford University Press: extracts from Andrew Ashworth: Principles of Criminal Law (6e, 
OUP, 2009); Antony Duff : Criminal Attempts (OUP, 1996); George Fletcher: Basic Concepts 
of Criminal Law (OUP, 1998); H. L. A. Hart: Punishment and Responsibility: Essays in the 
Philosophy of Law (OUP, 1968); J. Horder: Excusing Crime (OUP, 2004); F. Leverick: Killing 
in Self-Defence (OUP, 2006); Michael Moore: Act and Crime (OUP, 1993); Michael Moore: 
Placing Blame (OUP, 1997); V. Tadros: Criminal Responsibility (OUP, 2005); Celia Wells: 
Corporations and Criminal Responsibility (2e, OUP, 2001); Lucia Zedner: Criminal Justice 
(OUP, 2005); A. Simester and G. Sullivan: ‘Th e nNature and rational of property off ences’, 
and V. Tadros: ‘Th e distinctiveness of domestic abuse’, in R. A. Duff  and S. P. Green (eds): 
Defi ning Crimes: Essays on the Special Part of Criminal Law (OUP, 2005); Andrew Ashworth: 
‘Belief, intent and criminal liability’, in J. Eekelaar and J. Bell: Oxford Essays in Jurisprudence 
(OUP, 1987); John Gardner and Stephen Shute: ‘Th e wrongness of rape’, and Nicola Lacey: 
‘Philosophical foundations of the common law: Social not metaphysical’, in J. Horder (ed.): 
Oxford Essays in Jurisprudence (4th Series, OUP, 2000); Nicola Lacey: ‘Legal constructions of 
crime’, in M. Maguire, R. Morgan and R. Reiner (eds): Th e Oxford Handbook of Criminology 
(OUP, 2007); R. A. Duff : ‘Rule-violations and wrongdoings’, and V. Tadros: ‘Recklessness and 
the duty to take care’, in S. Shute and A. Simester (eds): Criminal Law Th eory (OUP, 2002); 
A. Simester: ‘Is strict liability always wrong?’ in A. Simester (ed.): Strict Liability (OUP, 2005); 
R. A. Duff : ‘Subjectivism, objectivism, and criminal attempts’, J. Gardner: ‘Justifi cations and 
reasons’, Grant Lamond: ‘Coercion, threats, and blackmail’, and G. R. Sullivan: ‘Making 
excuses’, in A. Simester and A. Smith (eds): Harm and Culpability (OUP, 1996); L. Alexander 
and K. Kessler Ferza:, ‘Beyond the special part’ in S. Green and R. A. Duff  (eds) Philosophical 
Foundations of Criminal Law (OUP, 2011); L. Farmer: ‘Defi nitions of crime’ in P. Cane and 
J. Conaghan (eds) Th e Oxford Companion to Law (OUP, 2008); and G. P. Fletcher: Rethinking 
Criminal Law (OUP, 2000).

Oxford University Press Journals and the authors: extracts from Oxford Journal of Legal 
Studies: C. Clarkson: ‘Attempt: Th e conduct requirement’, 29 OJLS 25 (2009); M. Madden-
Dempsey and J. Herring: ‘Why sexual penetration requires justifi cation’, 27 OJLS 467 
(2007); A. P. Simester: ‘Mistakes in defence’, 12 OJLS 295 (1992); G. R. Sullivan: ‘Is criminal 



source acknowledgements | xxxiii

law possible?’, OJLS 747 (2002); and Victor Tadros: ‘Th e characters of excuses’, 21 OJLS 495 
(2001), and ‘Rape without consent’, 26 OJLS 515 (2007).

Pillsbury, Samuel H.: extract from ‘Crimes against the heart: Recognizing the wrongs of 
forced sex’, 35 Loyola of Los Angeles Law Review 845 (2002).

Reed Elsevier (UK) Ltd trading as LexisNexis: extracts from All England Law Reports (All 
ER) and England & Wales Court of Appeal: Criminal Division (EWCA Crim).

Santa Clara Law Review: extract from Joshua Dressler: ‘Some brief thoughts (mostly nega-
tive) about ‘bad samaritan’ laws’, 40 Santa Clara Law Review 971 (2000).

Schneider, Elizabeth M.: extract from ‘Th e violence of privacy’ in Martha Albertson 
Fineman and R. Mykitiuk (eds): Th e Public Nature of Private Violence (Routledge, 1994).

Springer Science & Business Media: extracts from A. Ashworth and L. Zedner: ‘Defending 
criminal law: Refl ections on the changing character of crime, procedure, and sanctions’, 
2:21 Criminal Law & Philosophy (2008); J. Gardner: ‘Complicity and causality’, 1 Criminal 
Law & Philosophy 127 (2007); and N. Lacey: ‘Space, time and function: Intersecting prin-
ciples of responsibility across the terrain of criminal justice’, 1 Criminal Law & Philosophy 
233 (2007).

Sweet & Maxwell Ltd: extracts from Criminal Appeal Reports; extracts from Law 
Quarterly Review: Andrew Ashworth: ‘Is criminal law a lost cause?’, 116 LQR 225 (2000), 
and ‘Th e scope of criminal liability for omissions’, 105 LQR 431 (1989); Simon Gardner: 
‘Appropriation in theft : Th e last word?’, 109 LQR 194; Tony Honoré: ‘Responsibility and 
luck’, 104 LQR 530 (1988); B. Mitchell, R. Mackay, and W. Brookbanks: ‘Pleading for pro-
voked killers: In  defence of Morgan Smith’, 124 LQR 675 (2008); A. P. Simester: ‘Th e mental 
element in complicity’, 123 LQR 578 (2006); and Rebecca Williams: ‘Deception, mistake 
and vitiation of the victim’s consent’, 124 LQR 132 (2008); and extracts from Criminal Law 
Review: Andrew Ashworth: ‘Robbery re-assessed’, Crim LR 851 (2002) and ‘Principles, 
pragmatism and the Law Commission’s recommendations on homicide law reform’, Crim 
LR 333 (2007); Andrew Ashworth and Jennifer Temkin: ‘Th e Sexual Off ences Act 2003: 
(1) Rape, sexual acts and the problems of consent’, Crim LR 328 (2004); I. Dennis: ‘Reverse 
onuses and the presumption of innocence: In search of principle’, Crim LR 901 (2005); 
Emily Finch: ‘Stalking the perfect stalking law: An evaluation of the effi  cacy of the protec-
tion from Harassment Act 1997’, Crim LR 703 (2002); S. Gardner: ‘Direct action and the 
defence of necessity’, Crim LR 371 (2005); E. Griew: ‘Dishonesty: Th e objections to feely 
and ghosh’, Crim LR 341 (1985); J. Herring: ‘Mistaken sex’, Crim LR 511 (2005); Jeremy 
Horder: ‘Reconsidering psychic assault’, Crim LR 392 (1998) and ‘Transferred malice and 
the remoteness of unexpected outcomes from intentions’, Crim LR 383 (2006); R. Mackay: 
‘Th e Coroners and Justice Act 2009—Partial defences to murder (2) Th e new dimin-
ished responsibility plea’, Crim LR 290 (2010); A. Norrie: ‘Th e Coroners and Justice Act 
2009—Partial defences to murder (1) Loss of control’, Crim LR 275 (2010); D. Ormerod: 
‘Th e Fraud Act 2006–criminalising lying?’, Crim LR 193 (2007); D. Ormerod and R. 
Fortson: ‘Serious Crime Act 2007: Th e part 2 off ences’, Crim LR 389 (2009); S. Shute: ‘Th e 
Second Law Commission Consultation Paper on Consent (1) something old, something 
borrowed: Th ree aspects of the project’, Crim LR 684 (1996) and ‘Appropriation and the 
law of theft ’, Crim LR 445 (2002); K. J. M. Smith: ‘Withdrawal in complicity: A restatement 



xxxiv |  source acknowledgements

of principles’, Crim LR 769 (2001); M. Weait: ‘Knowledge, autonomy and consent: R v 
Konzani’, Crim LR 763 (2005); and Glanville Williams: ‘Temporary appropriation should 
be theft ’, Crim LR 129 (1981).

Taylor & Francis Books UK: extracts from Nicola Lacey: ‘General principles of criminal law? 
A feminist view’ and Aileen McColgan: ‘General defences’ in D. Nicolson and L. Bibbings 
(eds) Feminist Perspectives on Criminal Law (Cavendish Press, 1996).

University of California, Hastings College of the Law: extract from Stuart P Green: ‘Lying, 
misleading, and falsely denying: How moral concepts inform the law of perjury, fraud and 
false statements’, 53:1 Hastings Law Journal 157 (November 2001).

University of California Press: extracts from Buff alo Criminal Law Review: A. Duff : ‘Harms 
and wrongs’, 5 BCLR 13 (2001); V. Nourse: ‘Heart and minds: Understanding the new culp-
ability’, 6 BCLR 361 (2002); and A. P. Simester: ‘On the so-called requirement for voluntary 
action’, 1 BCLR 403 (1998); and extract from New Criminal Law Review: D. Baker: ‘Th e 
moral limits of consent in criminal law’, 12 New CLR 93 (2008).

University of Chicago Press: extracts from C.A. MacKinnon: ‘Feminism, Marxism, method 
and the state: Toward feminist jurisprudence’, 8:4 Signs 635 (1983).

University of Michigan Law School: extracts from M. A. Gomez: ‘Th e writing on our walls: 
Finding solutions through distinguishing graffi  ti art from graffi  ti vandalism’, 26 University 
of Michigan Law Journal of Law Reform 633 (1993).

University of Pennsylvania Law School: extracts from Neal Kumar Katyal: ‘Criminal law in 
cyberspace’, 149 University of Pennsylvania Law Review 1003 (2001).

University of Southern California Law School: extract from Grace E. Mueller: ‘Th e mens 
rea of accomplice liability’, 61 Southern California Law Review, pp. 2169–2173 (1988).

University of Western Ontario: extracts from Th e Canadian Journal of  Law & Jurisprudence: 
Dennis Klimchuck: ‘Causation, thin skulls and equality’, 11 CJLJ 115 (1998); and Nicola 
Lacey: ‘Unspeakable subjects, impossible rights: Sexuality, integrity and criminal law’, 11 
CJLJ 47 (1998).

Vathek Publishing: extract from C. Withey: ‘Th e Fraud Act 2006—Some early observa-
tions and comparisons with the former law’, 30 Journal of Criminal Law 220 (2007); and 
J. Stannard: ‘Sticks, stones and words: Emotional harm and the English criminal law’, 74 
Journal of Criminal Law 533 (2010).

Wiley-Blackwell Publishing: extracts from Modern Law Review: J. Gobert: ‘Th e Corporate 
Manslaughter and Corporate Homicide Act 2007—Th irteen years in the making but was 
it worth the wait?’, 71 MLR 413; Nicola Lacey: ‘A clear concept of intention: Elusive or illu-
sory?’, 56 MLR 621 (1993); and Barry Mitchell: ‘Multiple wrongdoing and off ence structure: 
A plea for consistency and fair labelling’, 64 MLR 394 (2001). Extract from R. Duff : ‘Towards 
a theory of criminal law?’ in Proceedings of the Aristotelian Society Supplementary Volume 
lxxxiv (Wiley-Blackwell, 2010) Reprinted by courtesy of the Editor of the Aristotelian 
Society: © 2010.



source acknowledgements | xxxv

Yale Law Journal Company: extract from Victoria Nourse: ‘Passions’ progress: Modern law 
reform and the provocation defense’, 106 Yale Law Journal 1331(1997).

Every eff ort has been made to trace and contact copyright holders prior to publication but 
this has not been possible in every case. If notified, the publisher will undertake to rectify 
any errors or omissions at the earliest opportunity.



TABLE OF CASES

A (A Juvenile) v R [1978] Crim LR 689 . . . 622
A (A Minor), Re [1992] 3 Med LR 303 . . . 239
A (Children) (Conjoined Twins: Medical 

Treatment) (No.1), Re; sub nom A (Children) 
(Conjoined Twins: Surgical Separation), Re 
[2001] Fam 147; [2001] 2 WLR 480; [2000] 4 All 
ER 961 (CA) . . . 17, 656, 657, 658–62, 756, 766

A (FC) v Secretary of State for the Home 
Department [2004] UKHL 56 . . . 757

A v United Kingdom [1998] 2 FLR 959; [1998] 
3 FCR 597; (1999) 27 EHRR 611 (ECtHR) . . . 
40, 654

Abbott v R [1977] AC 755; [1976] 3 WLR 462; 
[1976] 3 All ER 140; (1976) 63 Cr App R 241 
(PC) (Trin) . . . 667

Adams v Camfoni [1929] 1 KB 95 (KBD) . . . 773
Adams v Th e Queen [1995] 1 WLR 52 (PC) . . . 824
ADT v United Kingdom [2000] Crim LR 

1009 . . . 464
Airedale NHS Trust v Bland [1993] AC 789; [1993] 

2 WLR 316; [1993] 1 All ER 821; [1993] Crim LR 
877 (HL) . . . 81–5, 113, 265

Albert v Lavin [1982] AC 546; [1981] 3 WLR 
955; [1981] 3 All ER 878; (1982) 74 Cr App R 
150 . . . 749

Allen v Whitehead [1930] 1 KB 211 . . . 773
Alphacell Ltd v Woodward [1972] AC 824 

(HL) . . . 222, 229
Anderton v Ryan [1985] AC 560 (HL) . . . 802, 803
Andrews v DPP; sub nom R v Andrews [1937] AC 

576 (HL) . . . 270, 273
Andronicou and Constantinou v Cyprus 

(25052/94) (1998) 25 EHRR 491; 3 BHRC 389; 
[1998] Crim LR 823 (ECtHR) . . . 654

Armhouse Lee Ltd v Chappell (1996) Th e Times, 
7 August; (1996) Th e Independent, 26 July 
(CA) . . . 827

Arrowsmith v Jenkins [1963] 2 QB 561; [1963] 2 
WLR 856; [1963] 2 All ER 210 . . . 180

Ashley v Chief Constable of Sussex [2008] UKHL 
25 . . . 31, 651

Attorney-General for Jersey v Holley [2005] 
UKPC 23; [2005] 3 WLR 29; [2005] 3 All ER 
371; [2005] 2 Cr App R 36 . . . 305

Attorney-General of Northern Ireland v Gallagher 
(Patrick) [1963] AC 349 (HL) . . . 163, 523

Attorney-General of Northern Ireland’s 
Reference (No.1 of 1975), Re [1977] AC 105 
(HL) . . . 649, 650

Attorney-General of South Australia v Brown 
[1960] AC 432 . . . 704

Attorney-General v Able [1984] QB 795 
(CA) . . . 857, 858, 875

Attorney-General’s Reference (No.1 of 1974), Re 
[1974] QB 744; [1974] 2 WLR 891; [1974] 2 All 
ER 899; (1974) 59 Cr App R 203 (CA) . . . 540

Attorney-General’s Reference (No.1 of 1975), Re 
[1975] QB 773; [1975] 3 WLR 11; [1975] 2 All 
ER 684; (1975) 61 Cr App Rep 118 (CA) . . . 857, 
858, 861, 862, 866, 911

Attorney-General’s Reference (Nos.1 and 2 of 
1979), Re [1980] QB 180; [1979] 3 WLR 577; 
[1979] 3 All ER 143 (CA) . . . 605, 794

Attorney-General’s Reference (No.4 of 1980), Re 
[1981] 1 WLR 705 (CA) . . . 170

Attorney-General’s Reference (No.6 of 1980), Re 
[1981] QB 715; [1981] 1 WLR 705 (CA) . . . 369, 
375, 379

Attorney-General’s Reference (No.1 of 1983), Re 
[1985] QB 182 (CA) . . . 516

Attorney-General’s Reference (No.2 of 1983), Re 
[1984] QB 456 (CA) . . . 649

Attorney-General’s Reference (No.1 of 1991), Re 
[1993] QB 94 (CA) . . . 631, 632

Attorney-General’s Reference (No.1 of 1992), 
Re [1993] 1 WLR 274; [1993] 2 All ER 190 
(CA) . . . 789, 798

Attorney-General’s Reference (No.2 of 1992), Re 
[1994] QB 91; [1993] 3 WLR 982; [1993] 4 All 
ER 683; (1993) 97 Cr App R 429 (CA) . . . 685, 
686–7

Attorney-General’s Reference (No.3 of 1992), 
Re [1994] 1 WLR 409; (1994) 98 Cr App R 
383; [1994] RTR 122; [1994] Crim LR 348 
(CA) . . . 630, 791–2, 793, 794

Attorney-General’s Reference (No.3 of 1994), 
Re [1998] AC 245; [1997] 3 WLR 421; [1997] 
3 All ER 936; [1998] 1 Cr App R 91; [1997] 
Crim LR 829 (HL) . . . 165, 167, 241, 267–9, 
271–2, 288

Attorney-General’s Reference (No.3 of 1998), Re 
[2000] QB 401 (CA) . . . 698

Attorney-General’s Reference (No.2 of 1999), Re 
[2000] QB 796; [2000] 3 WLR 195; [2000] 3 All 
ER 182; [2001] BCC 210; [2000] 2 BCLC 257; 
[2000] 2 Cr App R 207; [2000] IRLR 417; [2000] 
Crim LR 475 (CA) . . . 278

Attorney-General’s Reference (No.4 of 2002), Re 
[2005] 1 AC 264 (HL) . . . 48–51

Where extracts from cases are reproduced, the relevant page numbers are shown in bold.



table of cases | xxxvii

Attorney-General’s Reference (Nos.4 and 7 of 
2002), Re [2002] EWCA Crim 127; [2002] 2 Cr 
App R (S) 77; [2002] Crim LR 333 (CA) . . . 62

Attorney-General’s Reference (No.3 of 2003), Re 
[2004] 2 Cr App R 367 . . . 151

Attorney-General’s Reference (No.2 of 2004), Re 
[2005] EWCA Crim 1415; [2006] 1 All ER 988; 
[2006] Crim LR 148 . . . 682

Attorney-General’s Reference (No.3 of 2004), Re 
[2005] EWCA Crim 1882 . . . 876

Attorney-General’s Reference (No.4 of 2004), Re 
[2005] Crim LR 799 (CA) . . . 351

Attorney-General’s Reference (No.79 of 2006), Re 
[2007] 1 Cr App R (S) 752 . . . 446

Attorney-General’s Reference (No.29 of 2008), Re 
[2008] EWCA Crim 2026 . . . 435

Atwal v Massey [1971] 3 All ER 881 . . . 543
Ayliff e v DPP [2005] 3 All ER 330 . . . 650

B (A Child) v DPP [2000] UKHL 13; [2000] 2 
AC 428; [2000] 2 WLR 452; [2000] 1 All ER 
833; [2000] Crim LR 403 (HL) . . . 172, 216–19, 
220–2, 728

B (a Minor) v DPP [1998] 4 All ER 265; [1999] 3 
WLR 116 . . . 219

B (Consent to Treatment: Capacity), Re; sub nom 
B v NHS Hospital Trust; B (Adult: Refusal of 
Medical Treatment), Re [2002] EWHC 429; 
[2002] 2 All ER 449 . . . 265

B and R v DPP [2007] EWHC 739 
(Admin) . . . 538

B and S v Leathley [1979] Crim LR 314 . . . 598
Bank of New South Wales v Piper [1897] AC 383 

(PC) (Aus) . . . 217
Barber v Superior Court of State of California 195 

Cal Rptr 484 . . . 85
Barnfather v Islington LBC [2003] EWHC 418 

(Admin); [2003] All ER (D) 89; [2003] ELR 263; 
[2003] ACD 57 (QBD) . . . 215, 221, 222, 223

Baron v Crown Prosecution Service (QBD, 13 
June 2000) . . . 354, 412

Beatty v Gillbanks (1881–82) 9 QBD 308 
(QBD) . . . 862

Beckford v R [1988] AC 130 (PC) . . . 239, 645, 649, 
651, 706, 707, 747–50

Bedder v DPP [1954] 1 WLR 1119 (HL) . . . 320
Bell v Lever Brothers Ltd [1932] AC 161 . . . 521
Bellinger v Bellinger [2003] UKHL 21 . . . 40
Bently (1850) 4 Cox 406 . . . 345
Blake v Barnard (1840) 9 C & P 626; 173 ER 

985 . . . 330
Blake v DPP [1993] Crim LR 586 (DC) . . . 625, 644
Blakely v DPP; Sutton v DPP [1991] RTR 405; 

[1991] Crim LR 763 (DC) . . . 875
Boggeln v Williams [1978] 1 WLR 873 . . . 535
Bolam v Friern Hospital Management Committee 

[1957] 1 WLR 582 . . . 82

Bratty v Attorney-General of Northern Ireland 
[1963] AC 386 (HL) . . . 72, 687, 692, 693, 694, 
696

Brock and Wyner [2001] 1 WLR 1159; [2001] 2 Cr 
App R 31 . . . 118

Broom v Crowther (1984) 148 JP 592 (DC) . . . 525
Broome v Perkins (1987) 85 Cr App R 321; [1987] 

RTR 321 . . . 687, 688, 689
Brutus v Cozens [1973] AC 854 (HL) . . . 174
Burrell v Harmer [1967] Crim LR 169 . . . 378
Bush v Commonwealth 78 Ky 268 (1880) 

(Kentucky Court of Appeals) . . . 97

C (A Minor) v Eisenhower see JCC (A Minor) v 
Eisenhower

Callow v Tillstone (1900) 83 LT 411; (1900) 64 JP 
823 . . . 214, 875, 906

Caurti v DPP [2001] EWHC Admin 867; [2002] 
Crim LR 131 (DC) . . . 356

Chamberlain v Lindon [1998] 1 WLR 1252 . . . 625
Chan Wing-Siu v Th e Queen [1985] AC 

168 . . . 871, 873–4, 880
Chapman v DPP (1989) 89 Cr App R 190 

(CA) . . . 650
Chief Constable of Avon and Somerset v 

Shimmen (1987) 84 Cr App R 7 . . . 187–8
Chorherr v Austria (13308/87) [1993] ECtHR 

36 . . . 45
Churchill (Victor George) (Senior) v Walton 

[1967] 2 AC 224 (HL) . . . 816
Cichon v DPP [1994] Crim LR 918 . . . 656, 663
Cole v Turner (1704) 6 Mod Rep 149; 90 ER 

958 . . . 333
Collins v Wilcock [1984] 1 WLR 1172; [1984] 3 All 

ER 374; (1984) 79 Cr App R 229 . . . 331, 333–4, 
369, 377

Commissioner of Police for the Metropolis v 
Streeter (1980) 71 Cr App R 113 . . . 540

Coppen v Moore (No.2) [1898] 2 QB 306 
(QBD) . . . 772

Corcoran v Anderton (1980) 71 Cr App R 
104 . . . 538

Cordas v Peerless Transportation Co (1941) 27 
NYS 2d 198 . . . 748

Cote v R [1986] 1 SCR 2 (Canada) . . . 826
Coward v Baddeley [1859] 4 H & N 478; 157 ER 

927 . . . 334
Cox v Riley (1986) 83 Cr App R 54 (DC) . . . 622
CPS v Shabbir [2009] EWHC 2754 

(Admin) . . . 377
CR v United Kingdom [1996] 1 FLR 434 

(ECtHR) . . . 79, 422
Cresswell v DPP [2006] EWHC 3379 

(Admin) . . . 510
Cundy v Le Cocq (1884) 13 QBD 207 . . . 221
Cunliff e v Goodman [1950] 2 KB 237 (CA) . . . 135



xxxviii |  table of cases

Customs and Excise Commissioners v City of 
London Magistrates’ Court [2000] 1 WLR 
2020 . . . 700

D CC v LS [2010] EWHC 1544 (Fam) . . . 436
Davey v Lee [1968] 1 QB 366 . . . 835
Director General of Fair Trading v Pioneer 

Concrete (UK) Ltd sub nom Supply of Ready 
Mixed Concrete (No. 2) [1995] 1 AC 456 . . . 783

Director of Public Prosecutions see DPP
DPP for Northern Ireland v Lynch see Lynch v 

DPP
DPP v A [2001] Crim LR 140 (DC) . . . 340
DPP v Andrews see Andrews v DPP; sub nom R v 

Andrews [1937] AC 576 (HL)
DPP v B [2000] 2 WLR 452 (HL) . . . 706
DPP v Barker [2006] Crim LR 140 . . . 47
DPP v Bayer [2004] Crim LR 663 . . . 644
DPP v Bell [1992] RTR 335 . . . 669
DPP v Braun (Klaus Armstrong); sub nom DPP 

v Armstrong-Braun (1999) 163 JP 271; [1999] 
Crim LR 416 . . . 649

DPP v Camplin see R v Camplin (Paul); sub nom 
DPP v Camplin [1978] AC 705 (HL)

DPP v Collins [2005] Crim LR 794 . . . 329
DPP v Gohill [2007] EWHC 239 (Admin) . . . 567
DPP v Gomez (Edwin) [1993] AC 442; [1992] 3 

WLR 1067; [1993] 1 All ER 1; (1993) 96 Cr App 
R 359; (1993) 157 JP 1; [1993] Crim LR 304 
(HL) . . . 517–19, 520–3, 553–4, 556, 574

DPP v H (1997) see DPP v H [1997]; DPP v Harper
DPP v Harper; DPP v H [1997] 1 WLR 1406; 

(1997) 161 JP 697; [1998] RTR 200; (1998) 39 
BMLR 91; (1997) 94(18) LSG 31; [1998] RTR 
200; (1997) Th e Times, 2 May . . . 226, 696

DPP v Hicks [2002] EWHC 1638; [2002] All ER 
(D) 285 (QBD) . . . 669

DPP v K [1990] 1 WLR 1067; [1990] 1 All ER 331 
(DC) . . . 333, 389

DPP v K and B; sub nom DPP v K and C [1997] 1 
Cr App R 36 . . . 855, 887

DPP v Lavender (Melvyn) [1994] Crim LR 
297 . . . 529

DPP v Lennon [2006] EWHC 1201 
(Admin) . . . 634

DPP v Little see DPP v Little; DPP v Taylor
DPP v McFarlane [2002] EWHC 485 

(Admin) . . . 352
DPP v Majewski; R v Majewski (Robert Stefan) 

[1977] AC 443; [1976] 2 WLR 623; [1976] 2 All 
ER 142 (HL) . . . 143, 149, 157, 159–61, 198–9, 
871

DPP v Morgan (William Anthony); sub nom R 
v Morgan (William Anthony) [1976] AC 182 
(HL) . . . 160, 217, 447, 449, 450, 496, 497, 705, 
707, 728, 747–9

DPP v Mullally [2006] EWHC 3448 
(Admin) . . . 669

DPP v Nedrick-Smith [2006] EWHC 3015 
(Admin) . . . 852, 862

DPP v Newbury (Neil) [1977] AC 500 . . . 268
DPP v Nock [1978] AC 979; [1978] 3 WLR 57; 

[1978] 2 All ER 654 (HL) . . . 814, 828
DPP v Pal [2000] Crim LR 756 (DC) . . . 352
DPP v R and B [1997] 1 Cr App R 36 (CA) . . . 422
DPP v Ramsdale [2001] EWHC Admin 

106 . . . 354, 412
DPP v Ray [1974] AC 370; [1973] 3 WLR 359; 

[1973] 3 All ER 131; (1974) 58 Cr App R 130 
(CA) . . . 583

DPP v Santa-Bermudez [2003] EWHC 2908; 
[2004] Crim LR 417 . . . 332

DPP v SJ, PI, RC [2002] EWHC 291 
(Admin) . . . 530

DPP v Smith (Jim) [1961] AC 290 (HL) . . . 135, 
240, 339

DPP v Smith (Michael Ross) [2006] EWHC 
94 . . . 336

DPP v Taylor (Keith Richard); DPP v Little [1992] 
QB 645; [1992] 1 All ER 299 . . . 326, 335

DPP v Woods [2002] EWHC 85 
(Admin) . . . 351

Drake v DPP (1994) 158 JP 828; [1994] RTR 411 
(DC) . . . 623

Du Cros v Lambourne [1907] 1 KB 40 . . . 76, 864

Eldredge v US (1932) 62 F 2d 449 (US) . . . 891
Elliott v C (A Minor) [1983] 1 WLR 939; [1983] 

2 All ER 1005; (1983) 77 Cr App R 103 
(DC) . . . 147, 148, 150–2, 154, 173, 186

Ellis v DPP (No.1) [2001] EWHC 362 
(Admin) . . . 633

Empress Car Co (Abertillery) Ltd v National 
Rivers Authority [1998] see Environment 
Agency (formerly National Rivers Authority) v 
Empress Car Co (Abertillery) Ltd

Environment Agency (formerly National Rivers 
Authority) v Empress Car Co (Abertillery) Ltd 
[1999] 2 AC 22; [1998] 2 WLR 350; [1998] 1 All 
ER 481 (HL) . . . 87, 91

F v West Berkshire HA; sub nom F (Mental 
Patient: Sterilisation), Re [1990] 2 AC 1; [1989] 2 
WLR 1025; [1989] 2 All ER 545 (HL) . . . 81, 84, 
335, 657, 661, 662

Fagan v Commissioner of Police of the Metropolis 
[1969] 1 QB 439; [1968] 3 All ER 442 
(QBD) . . . 76, 78, 168–9, 226, 327, 331, 332

Faulkner v Talbot [1981] 1 WLR 1528; [1981] 3 All 
ER 468 (CA) . . . 335

Ferens v O’Brien (1883) 11 QBD 21 . . . 511
Ferguson v Weaving [1951] 1 KB 814 (DC) . . . 773



table of cases | xxxix

Gammon (Hong Kong) Ltd v Attorney-General of 
Hong Kong [1985] AC 1 (HL) . . . 221

Gardner v Akeroyd [1952] 2 QB 743 (DC) . . . 773
Garrett v Arthur Churchill (Glass) Ltd [1970] 1 

QB 92 (CA) . . . 885
Gayford v Chouler [1898] 1 QB 316 (DC) . . . 622
Gillick v West Norfolk and Wisbech AHA [1986] 

AC 112; [1985] 3 WLR 830; [1985] 3 All ER 402 
(HL) . . . 202, 378, 435, 663, 867

Greater London Metropolitan Police 
Commissioner v Streeter see Commissioner of 
Police for the Metropolis v Streeter

Green v Burnett [1955] 1 QB 78 . . . 772

H v Crown Prosecution Service [2010] EWHC 
1374 (Admin) . . . 377

Hardman v Chief Constable of Avon and 
Somerset [1986] Crim LR 330 . . . 623

Harrow LBC v Shah [2000] 1 WLR 83; [1999] 3 All 
ER 302; [1999] 2 Cr App R 457; (1999) 163 JP 
525; [2000] Crim LR 692 (DC) . . . 214

Hashman and Harrup v United Kingdom 
(25594/94) (2000) 30 EHRR 241; (2000) 
8 BHRC 104; [2000] Crim LR 185 
(ECtHR) . . . 44–6

Haughton v Smith [1975] AC 476 (HL) . . . 540, 
799, 803

Haystead v Chief Constable of Derbyshire; sub 
nom Haystead v DPP [2000] 3 All ER 890; 
[2000] 2 Cr App R 339; (2000) 164 JP 396; 
[2000] Crim LR 758 . . . 333

Herald of Free Enterprise cases . . . 663, 765, 775, 
784

Hibbert v McKiernan [1948] 2 KB 142 . . . 512
Hicks v Chief Constable of South Yorkshire [1992] 

2 All ER 65 . . . 409
Hill v Baxter [1958] 1 QB 277; [1958] 2 WLR 76; 

[1958] 1 All ER 193 . . . 685, 687
Hillen v ICI (Alkali) Ltd; Pettigrew v ICI (Alkali) 

Ltd [1936] AC 65 (HL) . . . 603
Hobson v Impett (1957) 41 Cr App R 138 . . . 541
Holmes v DPP [1946] AC 588 (HL) . . . 319–20
Hui Chi-Ming v Th e Queen [1992] 1 AC 34; 

[1991] 3 WLR 495; [1991] 3 All ER 897 (PC) 
(HK) . . . 887

Hyam v DPP [1975] AC 55; [1974] 2 All ER 41 
(HL) . . . 135, 136, 180, 182, 284, 825

Idrees v DPP [2011] EWHC 624 (Admin) . . . 571

Jaggard v Dickenson [1981] QB 527; [1981] 2 WLR 
118; [1980] 3 All ER 716 (DC) . . . 625, 708

JCC (A Minor) v Eisenhower; sub nom C (A 
Minor) v Eisenhower [1984] QB 331; (1984) 78 
Cr App R 48 (DC) . . . 338

Johnson v DPP [2008] EWHC 509 
(Admin) . . . 351, 352

Johnson v Phillips [1976] 1 WLR 65; [1975] 3 All 
ER 682 . . . 658

Johnson v Youden [1950] 1 KB 544; [1950] 1 All 
ER 300 (DC) . . . 867, 877

Jones v DPP [2010] EWHC 523 (Admin) . . . 351

KA and AD v Belgium (Application Nos. 
42758/98 and 45558/99) 17 February 
2005 . . . 372

Kane v HM Advocate [2009] HCJAC 8 . . . 92
Kay v Butterworth (1945) 61 TLR 452; (1945) 173 

LT 191 . . . 72, 167
Kelly v DPP [2003] Crim LR 43 (DC) . . . 353
King v DPP (QBD, 20 June 2000) . . . 354
Knuller (Publishing, Printing and Promotions) 

Ltd v DPP [1973] AC 435 (HL) . . . 827
Kumar, Re [2000] Crim LR 504 . . . 515

Laskey, Jaggard and Brown v United Kingdom 
(1997) 24 EHRR 39 . . . 359, 372, 397

Lau v DPP [2000] 1 FLR 799; [2000] Crim LR 586 
(CA) . . . 353

Lawrence v Commissioner of Police for the 
Metropolis see R v Lawrence [1972] AC

Lee Chun-Chuen v R [1963] AC 220 (PC) 
(HK) . . . 252

Lewin v CPS [2002] EWHC 1049 (Admin) . . . 75
Lim Chin Aik v R [1963] AC 160 (PC) . . . 222, 708
Lloyd v DPP [1992] 1 All ER 982 . . . 623
Logdon v DPP [1976] Crim LR 121 . . . 330
Low v Blease [1975] Crim LR 513 . . . 510
Luc Th iet Th uan v Th e Queen [1997] AC 

131 . . . 320
Lynch v DPP [1975] AC 653 (HL) . . . 201, 667, 676, 

677, 735, 751

McAuliff e v Th e Queen 69 ALJR 621 . . . 871
McCann v United Kingdom (A/324) (1996) 21 

EHRR 97 . . . 654
McCrone v Riding [1938] 1 All ER 721 . . . 154
Macklin and Murphy’s Case (1838) 2 Lew CC 

225 . . . 853
McLoughlin v O’Brian [1983] AC 410 . . . 679
McNaghten’s Case see R v McNaghten
Majewski see DPP v Majewski; R v Majewski 

(Robert Stefan)
Martin v City of Indianapolis 192 F 3d 608 (7th 

Cir, 1999) . . . 635
Masterson v Holden [1986] 1 WLR 1017 . . . 10
Matthews v Ministry of Defence [2003] UKHL 4; 

[2003] 1 AC 1163 . . . 224
Maxwell v DPP (1979) 68 Cr App R 128 

(HL) . . . 875, 876
Meli v Th e Queen [1954] 1 WLR 228 . . . 167
Melias v Preston [1957] 2 QB 380 (CA) . . . 772



xl |  table of cases

Moberley v Allen (1991) Th e Times, 13 
December . . . 585

Mohan (Ramnath) v Th e Queen [1967] 2 AC 187 
(PC) (Trin) . . . 854

Moore v DPP [2010] EWHC 1822 (Admin) . . . 797
Morphitis v Salmon (1990) 154 JP 365; [1990] 

Crim LR 48 (DC) . . . 623
Mousell Brothers Ltd v London and North 

Western Railway Co [1917] 2 KB 836, 
KBD . . . 772

Nancy B v Hotel-Dieu de Quebec (1992) 86 DLR 
(4th) 385 . . . 83

National Coal Board v Gamble [1959] 1 QB 11; 
(1958) 42 Cr App R 240 . . . 858, 866, 867, 885, 
886

NHS Trust A v M; NHS Trust B v H [2001] Fam 
348; [2001] 2 WLR 942; [2001] 1 All ER 801; 
[2001] 2 FLR 367 . . . 265

Norfolk Constabulary v Seekings and Gould 
[1986] Crim LR 167 . . . 598

Norris v Government of the United States of 
America [2008] UKHL 16 . . . 44, 824

Oxford v Moss (1979) 68 Cr App R 183 
(CA) . . . 510

Palmer (Sigismund) v Th e Queen [1971] AC 814 
(PC) . . . 650

Parker v British Airways Board [1982] QB 
1004; [1982] 2 WLR 503; [1982] 1 All ER 834 
(CA) . . . 540

Parker v R [1964] AC 1369 . . . 252
Parry v DPP [2004] EWHC 3112 (Admin) . . . 351
People v Beardsley (1967) 113 NW 1128 . . . 74
Percy v DPP [2001] EWHC Admin 1125 . . . 45
Perka v R (1984) 13 DLR (4th) 1 . . . 661
Pharmaceutical Society of Great Britain v 

Storkwain Ltd [1986] 1 WLR 903 (HL) . . . 221
Phillips v United Kingdom [2001] Crim LR 217 

(ECtHR) . . . 47
Pinkerton v US (1946) 328 US 640 . . . 894
Postermobile plc v Brent LBC [1997] EWHC 1002 

(Admin) . . . 708
Practice Statement (Judicial Precedent) [1966] 1 

WLR 1234 . . . 149, 803
Pretty see also R (Pretty) v DPP
Pretty v United Kingdom (2346/02) [2002] 2 FLR 

45; [2002] 2 FCR 97 . . . 265

Quality Dairies (York) Ltd v Pedley [1952] 1 KB 
275 (DC) . . . 773

R (Brenda Rowley) v DPP [2003] EWHC 693 
(Admin) . . . 278

R (DPP) v Dykes [2008] EWHC 2775 
(Admin) . . . 351

R (E) v DPP [2011] EWHC 1465 (Admin) . . . 455
R (Howitt) v Preston Magistrates’ Court [2009] 

EWHC 1284 (Admin) . . . 53
R (Jenkins) v HM Coroner for Portsmouth and 

South East Hampshire and Cameron and Finn 
[2009] EWHC 3229 (Admin) . . . 80

R (Pretty) v DPP [2001] UKHL 61; [2002] 1 AC 
800; [2001] 3 WLR 1598; [2002] 1 All ER 1; 
[2002] 2 Cr App R 1; [2002] 1 FLR 268; [2002] 1 
FCR 1 (HL) . . . 265

R (Purdy) v DPP [2009] UKHL 45 . . . 37, 265
R (Ricketts) v Basildon Magistrates’ Court [2010] 

EWHC 2358 (Admin) . . . 512
R (Smeaton) v Secretary of State for Health [2002] 

EWHC 610; [2002] 2 FLR 146; [2002] 2 FCR 
193; [2002] Crim LR 664 . . . 239

R (Stephens) v DPP (QBD 19 October 
2000) . . . 298

R v A, 12 May 2003 (CA) . . . 669
R v A, B, C and D [2010] EWCA Crim 

1622 . . . 883–4
R v Abdul-Hussain; Aboud; Hasan; Naji; 

Muhssin; Hosham [1999] Crim LR 570 
(CA) . . . 662, 670, 672, 680

R v Abdullahi [2006] EWCA Crim 2060; [2007] 
Crim LR 184; [2007] 1 Cr App R 14 . . . 454, 457

R v Acott (Brian Gordon) [1997] 1 WLR 306; 
[1997] 1 All ER 706; [1997] 2 Cr App R 94 
(HL) . . . 245

R v Adams [1957] see R v Bodkin Adams [1957] 
Crim LR 365

R v Adams [1995] 1 WLR 52 (PC) . . . 824
R v Adomako (John Asare) [1995] 1 AC 171; 

[1994] 3 WLR 288; [1994] 3 All ER 79; [1994] 
Crim LR 757 (HL) . . . 154, 272, 273–4, 276, 277, 
281, 295–8

R v Ahluwalia [1992] 4 All ER 889; (1993) 96 Cr 
App R 133; [1993] Crim LR 63 (CA) . . . 251–3, 
309, 310

R v Ahmad (Zafar) (1987) 84 Cr App R 64; (1986) 
18 HLR 416; (1986) 52 P & CR 346 (CA) . . . 73

R v Ahmed [2010] EWCA 1949 . . . 239
R v Aitken (Th omas Adam) [1992] 1 WLR 

1006; [1992] 4 All ER 541; (1992) 95 Cr App R 
304 . . . 376, 401

R v Ali [2001] 2 WLR 211 (CA) . . . 255
R v Ali [2005] Crim LR 864 . . . 816
R v Allan (George Donald) [1965] 1 QB 130 

(CA) . . . 864, 865
R v Allen (Christopher) [1985] AC 1029; [1985] 3 

WLR 107; [1985] 2 All ER 641; (1985) 81 Cr App 
R 200; (1985) 149 JP 587; [1985] Crim LR 739 
(HL) . . . 587

R v Allen (Kevin) [1988] Crim LR 698 (CA) . . . 156
R v Allen (Tony John) [2005] EWCA Crim 

1344 . . . 137
R v Allsop (1977) 64 Cr App R 29 (CA) . . . 825, 

826



table of cases | xli

R v Altham [2006] Crim LR 633 . . . 673
R v Anderson (Lascelles Fitzalbert); R v Morris 

(Emmanuel) [1966] 2 QB 110; [1966] 2 WLR 
1195 . . . 871, 873, 874

R v Anderson (William Ronald) [1986] AC 
27; [1985] 3 WLR 268; [1985] 2 All ER 961; 
(1985) 81 Cr App R 253; [1985] Crim LR 651 
(HL) . . . 818–21, 850

R v Andrews see Andrews v DPP; sub nom R v 
Andrews [1937] AC 576 (HL)

R v Andrews (Christopher Kenneth) [2002] EWCA 
Crim 3021; [2003] Crim LR 477 . . . 270, 379

R v Antar [2004] EWCA Crim 2708 . . . 671
R v Antoine (Pierre Harrison) [2001] 1 AC 

340; [2000] 2 WLR 703; [2000] 2 All ER 208 
(HL) . . . 254, 698, 700

R v Ardalan (Siamak) [1972] 1 WLR 463; [1972] 2 
All ER 257 (CA) . . . 814

R v Ashford and Smith (CA, 26 May 1988) . . . 626, 
627

R v Ashton [1992] Crim LR 667 (CA) . . . 821
R v Atakpu (Austin) and Abrahams [1994] QB 69 

(CA) . . . 526, 542
R v Atkinson (1869) 11 Cox CC 330 . . . 864
R v Austin (Christopher Timothy) [1981] 1 All ER 

374 (CA) . . . 887
R v Ayres (David Edward) [1984] AC 447 

(HL) . . . 813
R v Azam [2010] EWCA Crim 226 . . . 876
R v Aziz [1993] Crim LR 708 (CA) . . . 586, 587
R v Backshall (David Anthony) [1998] 1 WLR 

1506; [1999] 1 Cr App R 35; [1998] RTR 423; 
[1999] Crim LR 662 (CA) . . . 226, 644

R v Badza [2009] EWCA Crim 2695 . . . 877
R v Bailey (1800) Russ & Ry 1 . . . 708
R v Bainbridge (Alan) [1960] 1 QB 129; (1959) Cr 

App R 194 (CA) . . . 857, 867, 875
R v Baker [1994] Crim LR 444 (CA) . . . 889
R v Baker [1999] 2 Cr App R 335 (CA) . . . 677
R v Baker (Janet); R v Wilkins (Carl) [1997] Crim 

LR 497 (CA) . . . 625, 651, 670
R v Ball [1989] Crim LR 730 (CA) . . . 271
R v Balogun [1999] EWCA Crim 2120 . . . 652
R v Barnard (1837) 7 C & P 784; 173 ER 342 . . . 572
R v Barnard (Philip Charles) (1980) 70 Cr App R 

28 (CA) . . . 816
R v Barnes [2005] 1 WLR 910 . . . 362, 375
R v Bassett (Kevin) [2008] EWCA Crim 

1174 . . . 463
R v Bastian (Stephen) [1958] 1 WLR 413 . . . 690
R v Bateman (Percy) (1925) 19 Cr App R 8 

(CCA) . . . 273, 275
R v Bates [1999] 1 Cr App R 126 (CA) . . . 877
R v Becerra (Antonio) (1975) 62 Cr App R 212 

(CA) . . . 889, 890, 891
R v Becker (Ferdinand) (CA, 19 June 2000) . . . 278

R v Beech (Hugh Sadler) (1912) 7 Cr App R 197 
(CA) . . . 98

R v Belfon (Horace Adrian) [1976] 1 WLR 741; 
[1976] 3 All ER 46; (1976) 63 Cr App R 59 
(CA) . . . 174

R v Benge (1865) 4 F & F 504 . . . 88
R v Bennett (Christine) [1995] Crim LR 877 

(CA) . . . 147, 197
R v Bevans (Ronald George Henry) (1988) 87 Cr 

App R 64 (CA) . . . 607
R v Bird (Debbie) [1985] 1 WLR 816 (CA) . . . 649, 

650
R v Bland (1987) 151 JP 857; [1988] Crim LR 41 

(CA) . . . 865
R v Blaue (Robert Konrad) [1975] 1 WLR 1411; 

[1975] 3 All ER 446; (1975) 61 Cr App R 271 
(CA) . . . 97, 99–101, 102, 127

R v Bloxham (Albert John) [1983] 1 AC 109; [1982] 
2 WLR 392; [1982] 1 All ER 582; (1982) 74 Cr 
App R 279 (HL) . . . 542–3

R v Bodkin Adams [1957] Crim LR 365 . . . 202, 
239, 240

R v Bollom [2003] EWCA Crim 2846 . . . 240, 339
R v Bonner (George Andrew) [1970] 1 WLR 838; 

[1970] 2 All ER 97 (CA) . . . 513
R v Bonnyman (1942) 28 Cr App R 131 (CA) . . . 74
R v Booth (Stephen) (Arson or Criminal Damage) 

[1999] Crim LR 144 (CA) . . . 813
R v Bosson [1999] Crim LR 596 (CA) . . . 542
R v Bourne [1938] 3 All ER 615 . . . 663
R v Bourne (Sydney Joseph) (1952) 36 Cr App R 

125 (CCA) . . . 887, 896
R v Bournewood Community and Mental Health 

NHS Trust, ex p L [1999] 1 AC 458; [1998] 3 
WLR 107; [1998] 3 All ER 289 (HL) . . . 662

R v Bow Street Metropolitan Stipendiary 
Magistrate, ex p United States (No.2) [2000] 2 
AC 216 (HL) . . . 633

R v Bowden [1993] Crim LR 379 (CA) . . . 162
R v Bowden (Stephen Robert) [2002] EWCA Crim 

1279 (CA) . . . 526
R v Bowen (Cecil) [1997] 1 WLR 372; [1996] 4 All 

ER 837; [1996] 2 Cr App R 157 (CA) . . . 671, 672, 
673–5

R v Boyea (1992) 156 JP 505; [1992] Crim LR 574 
(CA) . . . 359, 378, 379

R v Bradley (John William) (1980) 2 Cr App R (S) 
12 (CA) . . . 196

R v Brady [2007] EWCA Crim 2413 . . . 151
R v Brain (1834) 6 C & P 349 . . . 239
R v Bree [2007] EWCA Crim 804 . . . 436–9, 440
R v Brennan [1990] Crim LR 118 . . . 536
R v Brewster (Alex Edward) [1998] 1 Cr App R 220 

(CA) . . . 611
R v Briggs [2004] Crim LR 495 . . . 517
R v Briggs (Basil Ian) [1977] 1 WLR 605; [1977] 1 

All ER 475; (1976) 63 Cr App R 215 . . . 145, 146



xlii |  table of cases

R v Bristol Magistrates’ Court, ex p E [1999] 1 
WLR 390; [1998] 3 All ER 798 (QBD) . . . 799

R v Broad (Christopher) [1997] Crim LR 666 
(CA) . . . 816

R v Brooks (Edward George); R v Brooks (Julie 
Ann) (1982) 76 Cr App R 66 (CA) . . . 585, 587

R v Brown (1841) Car & M 314 . . . 864
R v Brown (Anthony Joseph); R v Laskey (Colin); 

R v Jaggard (Roland Leonard); R v Lucas 
(Saxon); R v Carter (Christopher Robert); R v 
Cadman (Graham William) [1994] 1 AC 212; 
[1993] 2 WLR 556; [1993] 2 All ER 75; (1993) 
1 Cr App R 44 (HL) . . . 335, 359, 361, 363, 365, 
366–72, 373–7, 378, 380, 395, 397–401, 405

R v Brown (Michael Th omas Ernest) [1970] 1 QB 
105 (CA) . . . 541

R v Brown (Peter) [2003] EWCA Crim 
2637 . . . 680

R v Brown and Stratton [1998] Crim LR 484 
(CA) . . . 339

R v Brown (Vincent) [1985] Crim LR 212 
(CA) . . . 599

R v Bryce [2004] EWCA Crim 1231; [2004] 2 Cr 
App R 35 (CA) . . . 858, 859, 865–8

R v Bullock (1954) 38 Cr App R 151 . . . 867
R v Burgess (Barry Douglas) [1991] 2 QB 92 

(CA) . . . 687, 687–9, 741
R v Burke [1986] QB 626 (CA); [1987] AC 417 

(HL). . . . 888, 895
R v Burns 1995 SLT 1090 . . . 652
R v Burns [2010] EWCA Crim 1023 . . . 648
R v Burns (James) (1984) 79 Cr App R 173 

(CA) . . . 696
R v Burstow see R v Ireland (Robert Matthew)
R v Buzalek; R v Schiff er [1991] Crim LR 130 

(CA) . . . 536
R v Byrne (Patrick Joseph) [1960] 2 QB 396; [1960] 

3 WLR 440; [1960] 3 All ER 1; (1960) 44 Cr App 
R 246 (CA) . . . 255, 261

R v C [2009] UKHL 42 . . . 462
R v C (Sean Peter) [2001] EWCA Crim 1251; 

[2001] 2 FLR 757; [2001] 3 FCR 409; [2001] 
Crim LR 845; [2001] Fam Law 732 (CA) . . . 
355, 447

R v Cairns (John) [1999] 2 Cr App R 137 
(CA) . . . 670

R v Cairns (Robert Emmett) (No.2) [2002] EWCA 
Crim 533 (CA) . . . 876

R v Cakmak (Kenan) [2002] EWCA Crim 500; 
[2002] 2 Cr App R 10; [2002] Crim LR 581 
(CA) . . . 621

R v Caldwell (James); sub nom Commissioner of 
Police of the Metropolis v Caldwell [1982] AC 
341; [1981] 2 WLR 509; [1981] 1 All ER 961; 
(1981) 73 Cr App R 13 (HL) . . . 34, 144, 147, 
147–8, 149–51, 154, 157, 160, 173, 174, 189, 278, 
342, 750, 794, 18506

R v Calhaem (Kathleen Nell) [1985] QB 808; 
[1985] 2 WLR 826; [1985] 2 All ER 226; 
(1985) 81 Cr App R 131; [1985] Crim LR 303 
(CA) . . . 859, 860

R v Campbell [1997] Crim LR 495 (CA) . . . 254
R v Campbell (Colin Frederick) (1987) 84 Cr App 

R 255; [1986] Crim LR 257 (CA) . . . 255
R v Campbell (Tony) (1990) 93 Cr App R 350; 

[1991] Crim LR 268 (CA) . . . 796–8
R v Camplin (Paul); sub nom DPP v Camplin 

[1978] AC 705 (HL) . . . 250, 306, 320, 321
R v Carey [2006] EWCA Crim 17; [2006] Crim LR 

842 . . . 270, 271
R v Cascoe (Handel Barrington) [1970] 2 All ER 

833; (1970) 54 Cr App R 401 (CA) . . . 243
R v Case (1850) 4 Cox CC 220 . . . 425
R v Cato (Ronald Philip) [1976] 1 WLR 110; [1976] 

1 All ER 260; (1976) Cr App R 41 (CA) . . . 88, 
272, 347

R v Chambers [2008] EWCA Crim 2467 . . . 16
R v Chan-Fook (Mike) [1994] 1 WLR 689; (1994) 

99 Cr App R 147 (CA) . . . 336, 339
R v Cheshire (David William) [1991] 1 WLR 844; 

[1991] 3 All ER 670; (1991) 93 Cr App R 251 
(CA) . . . 88, 95–7, 128, 129

R v Chrastny (Charlotte Barbara) (No.1) [1991] 1 
WLR 1381 (CA) . . . 815

R v Church (Cyril David) [1966] 1 QB 59 
(CCA) . . . 167, 269, 271

R v Clarence (Charles James) (1888) 22 QBD 23 
(CCR) . . . 340, 358, 361

R v Clarke (Dennis Geoff rey) (1985) 80 Cr App R 
344 (CA) . . . 875

R v Clarke (May) [1972] 1 All ER 219 (CA) . . . 694
R v Clarkson (David George) [1971] 1 WLR 1402; 

[1971] 3 All ER 344; (1971) 55 Cr App R 449 
(CMAC) . . . 864

R v Claydon [2005] EWCA Crim 2817 . . . 850
R v Clear (Th omas Walter) [1968] 1 QB 670; [1968] 

2 WLR 122; [1968] 1 All ER 74 (CA) . . . 607, 
608, 609

R v Clegg (Lee William) [1995] 1 AC 482; [1995] 2 
WLR 80; [1995] 1 All ER 334 (HL) . . . 653, 685

R v Clouden [1987] Crim LR 56 (CA) . . . 538
R v Clowes (Peter) (No.2) [1994] 2 All ER 316 

(CA) . . . 549
R v Cockburn [2008] Crim LR 802 . . . 349, 389
R v Cocker [1989] Crim LR 740 (CA) . . . 265, 

287, 310
R v Cogan (John Rodney); R v Leak (Michael 

Edward) [1976] QB 217 (CA) . . . 422, 855, 
887, 896

R v Cole [1994] Crim LR 582 (CA) . . . 666
R v Coles (Lee Henry) [1995] 1 Cr App R 157 

(CA) . . . 186
R v Collins (1864) 9 Cox CC 497 . . . 802



table of cases | xliii

R v Collins (Stephen William George) [1973] 
QB 100; [1972] 3 WLR 243; [1972] 2 All ER 
1105; (1972) 56 Cr App R 554 (CA) . . . 599, 
600–2, 603

R v Collister (Th omas James); R v Warhurst 
(John) (1955) 39 Cr App R 100 (CA) . . . 606

R v Colohan see R v C (Sean Peter)
R v Concannon (John) [2002] Crim LR 213 

(CA) . . . 52
R v Coney (1882) 8 QBD 534 (QBD) . . . 369, 864
R v Constanza (Gaetano) [1997] Crim LR 576 

(DC); [1997] 2 Cr App R 492 (CA) . . . 326, 330
R v Conway (Francis Gerald) [1989] QB 290; 

[1988] 3 WLR 1238; [1988] 3 All ER 1025; (1989) 
88 Cr App R 159 (CA) . . . 666, 676

R v Cooke (Anthony Martin) [1986] AC 909 
(HL) . . . 818, 827

R v Corbett (Christopher) [1996] Crim LR 594 
(CA) . . . 100

R v Cort [2004] QB 388 . . . 358
R v Cotter (Christopher James) [2002] EWCA 

Crim 1033; [2003] QB 951; [2003] 2 WLR 115; 
[2002] 2 Cr App R 29; [2002] Crim LR 824 
(CA) . . . 46

R v Court (Robert Christopher) [1989] 1 AC 28 
(HL) . . . 159, 453

R v Cousins (Robert William) [1982] QB 526; 
[1982] 2 All ER 115 (CA) . . . 642, 644

R v Cox (1992) 12 BMLR 38 . . . 83
R v Cramp (1880) 5 QBD 307 . . . 347
R v Croft  (William James) [1944] KB 295; (1944) 

29 Cr App R 169 (CCA) . . . 890
R v Cuerrier [1998] SCR (Canada) 371 . . . 413
R v Cunningham [1982] AC 566 (HL) . . . 240
R v Cunningham (Roy) [1957] 2 QB 396; [1957] 

2 All ER 412 (CA) . . . 144–7, 149, 152, 173, 174, 
185–6, 189, 204, 340, 342–3, 345, 348, 379, 496, 
604, 629, 727

R v Curr (Patrick Vincent) [1968] 2 QB 944 
(CA) . . . 850

R v Curtis [2010] EWCA Crim 123 . . . 353, 354
R v D [2005] EWCA Crim 1981 . . . 875
R v Dadson (1850) 4 Cox CC 358 . . . 650, 722
R v Dalby (Derek Shaun) [1982] 1 WLR 621; 

[1982] 1 All ER 916; (1982) 74 Cr App R 348 
(CA) . . . 92, 271

R v Dale (1852) 6 Cox CC 14 . . . 347
R v Dalloway (1847) 2 Cox 273 . . . 80
R v Dawson [1976] RTR 533; [1976] Crim LR 692 

(CA) . . . 538
R v Dawson (Brian) (1985) 81 Cr App R 150 

(CA) . . . 271
R v Day (1841) 9 C & P 722 . . . 441, 442
R v Day (Martin); R v Day (Simon) [2001] EWCA 

Crim 1594; [2001] Crim LR 984 (CA) . . . 875
R v Dear [1996] Crim LR 595 (CA) . . . 101

R v Devonald [2008] EWCA Crim 527 . . . 428–9
R v Deyemi [2007] EWCA Crim 2060 . . . 227
R v Dhaliwal [2006] EWCA Crim 1139 . . . 101, 

270, 337, 407–8
R v Dias [2002] 2 Cr App R 96 . . . 91, 92
R v Dica (Mohammed) [2004] EWCA Crim 1103; 

[2004] QB 1257 . . . 340, 345, 358–61, 362, 363, 
364, 373, 376, 377, 415, 416

R v Dietschmann (Anthony) (Appeal against 
Conviction) [2003] UKHL 10; [2003] 1 AC 
1209; [2003] 2 WLR 613; [2003] 1 All ER 897 
(HL) . . . 259, 260

R v Ditchfi eld see Attorney General’s Reference 
(No.2 of 2004)

R v Ditta [1988] Crim LR 43 (CA) . . . 683
R v Donovan [1934] 2 KB 498 (CCA) . . . 336, 359, 

373, 374, 378
R v Doring (Petra) [2002] EWCA Crim 1695 

(CA) . . . 221
R v Dougal (Swansea Crown Court, 24 November 

2005) . . . 438
R v Doughty (Stephen Cliff ord) (1986) 83 Cr App 

R 319 (CA) . . . 247, 303
R v Doyle [2010] EWCA Crim 119 . . . 442
R v DPP [2001] Crim LR 397 (DC) . . . 356
R v DPP, ex p Kebelene [2000] 2 AC 326; [1999] 3 

WLR 972; [1999] 4 All ER 801 (HL) . . . 47, 696
R v DPP, ex p Moseley (QBD, 23 June 1999) . . . 356
R v Drane [2008] EWCA Crim 1746 . . . 651
R v Drayton [2006] Crim LR 243 . . . 628
R v Drew (Martin Ralph) [2000] 1 Cr App R 91 

(CA) . . . 815
R v Dudley [1989] Crim LR 57 (CA) . . . 629
R v Dudley (Th omas); R v Stephens (Edward) 

(1884–85) 14 QBD 273 . . . 657, 658, 660, 663, 
667, 668, 720

R v Duff y (Elizabeth Lilian) [1967] 1 QB 63 
(CA) . . . 642

R v Dume (Constantine) (1986) Th e Times, 16 
October (CA) . . . 330

R v Dunbar [1995] 1 Cr App R 280 (CA) . . . 514
R v Dunbar (Ronald Patrick) [1958] 1 QB 1 . . . 255
R v Duru (Ignatius Chima) [1974] 1 WLR 2; 

[1973] 3 All ER 715; (1974) 58 Cr App R 151 
(CA) . . . 531

R v Dyke and Munro [2001] EWCA Crim 2184; 
[2002] 1 Cr App R 30 (CA) . . . 514

R v Dyson [1908] 2 KB 454 (CA) . . . 88
R v Dytham (Philip Th omas) [1979] QB 722; 

[1979] 3 WLR 467; [1979] 3 All ER 641; (1979) 
69 Cr App R 387 (CA) . . . 74

R v Eagleton (1855) Dears 315; (1855) 6 Cox CC 
559 . . . 796, 797, 835

R v Easom (John Arthur) [1971] 2 QB 315; [1971] 3 
WLR 82; [1971] 2 All ER 945 (CA) . . . 528

R v EB [2006] EWCA Crim 2945 (CA) . . . 425, 426



xliv |  table of cases

R v Edwards [1991] Crim LR 45 (CA) . . . 821
R v Elbekkay [1995] Crim LR 163 (CA) . . . 

429, 430
R v Ellis (Ian); R v Street (Edward James); R v 

Smith (Gloria Marie) (1987) 84 Cr App R 235 
(CA) . . . 706

R v Emery (Sally Lorraine) (1993) 14 Cr App R (S) 
394 (CA) . . . 74, 674

R v Emmett (1999) 18 June 1999 (CA), (1999) Th e 
Times, 15 October . . . 359, 375

R v Enoch (1830) 5 C & P 539 . . . 239
R v Erisman [1988] 1 Hong Kong Law Reports 

370 . . . 375
R v Evans and Gardiner (No.2) [1976] VR 

523 . . . 96
R v Evans (Gemma) [2009] EWCA Crim 

650 . . . 75, 79, 276
R v Fancy [1980] Crim LR 171 . . . 623
R v Faraj [2007] 2 Cr App R 25 . . . 648
R v Feely (David) [1973] QB 530 (CA) . . . 536, 

561–5
R v Fegan [1972] NI 80 . . . 649
R v Fernandes (Roland Anthony) [1996] 1 Cr App 

R 175 (CA) . . . 530
R v Field [1972] Crim LR 435 (CA) . . . 651
R v Finlay [2003] EWCA Crim 3668 . . . 91
R v Flatt (David Sean) [1996] Crim LR 576 

(CA) . . . 671
R v Flattery (John) (1877) 2 QBD 410 . . . 427, 429
R v Forbes (Giles) [2001] UKHL 40; [2002] 2 AC 

512; [2001] 3 WLR 428; [2001] 4 All ER 97 
(HL) . . . 163

R v Forman and Ford [1988] Crim LR 677 (Crown 
Ct) . . . 864

R v Forrester [1992] Crim LR 793 (CA) . . . 537
R v Forsyth (Elizabeth) [1997] 2 Cr App R 299 

(CA) . . . 163, 540, 543
R v Fotheringham (William Bruce) (1989) 88 Cr 

App R 206 (CA) . . . 379, 707
R v Francis [1982] Crim LR 363 (CA) . . . 605
R v Francom (Mark Frank) [2001] 1 Cr App R 237 

(CA) . . . 864
R v Franklin (1883) 15 Cox CC 163 . . . 270
R v G [2006] EWCA Crim 821; [2008] UKHL 

37 . . . 40, 52, 221, 222, 223–5, 435, 455–7
R v G [2010] EWCA Crim 1693 . . . 458
R v G and R [2002] EWCA Crim 1992; [2003] 

UKHL 50; [2004] 1 AC 1034; [2003] 3 WLR 
1060; [2003] 4 All ER 765; [2004] 1 Cr App R 21; 
[2004] Crim LR 369 (HL) . . . 148–52, 154, 160, 
274, 275

R v Gallant [2008] EWCA Crim 1111 . . . 889
R v Gamble [1989] NI 268 . . . 873, 874
R v Garwood (Patrick Augustus) [1987] 1 WLR 

319; [1987] 1 All ER 1032; (1987) 85 Cr App R 
85; [1987] Crim LR 476 (CA) . . . 608–9

R v Geddes (Gary William) (1996) 160 JP 697; 
[1996] Crim LR 894; (1996) 160 JPN 730 
(CA) . . . 795–7

R v Gemmell [2002] EWCA Crim 1992; [2003] 1 
Cr App R 343 . . . 224

R v George [1956] Crim LR 52 . . . 453
R v George (1960) 128 Can CC 289 . . . 160
R v Ghosh (Deb Baran) [1982] QB 1053; [1982] 3 

WLR 110; [1982] 2 All ER 689; (1982) 75 Cr App 
R 154 (CA) . . . 524, 534–5, 536, 537, 544, 556, 
561, 563–6, 573, 575, 576, 577, 583, 586, 827

R v Giannetto (Robert Vincent) [1997] 1 Cr App R 
1 (CA) . . . 854–5, 858

R v Giaquinto (Andrew Pasquale) [2001] EWCA 
Crim 2696 (CA) . . . 666

R v Gibbons and Proctor (1919) 13 Cr App R 134 
(CA) . . . 74

R v Gibson (Richard Norman) [1990] 2 QB 619 
(CA) . . . 824

R v Gilks (Donald) [1972] 1 WLR 1341; [1972] 3 
All ER 280; (1972) 56 Cr App R 734 (CA) . . . 514

R v Gillard (Simon Paul) (1988) 87 Cr App R 189; 
[1988] Crim LR 531 (CA) . . . 347

R v Gilmartin [1983] QB 953 . . . 571
R v Gleeson [2002] 1 Cr App R (S) 485 . . . 49
R v Gnango [2010] EWCA Crim 1691 . . . 862, 863
R v Goldman (Nigel) [1997] Crim LR 894 

(CA) . . . 536
R v Goldshield Group plc [2008] UKHL 17 . . . 824
R v Gomez see DPP v Gomez (Edwin)
R v Goodall [2011] EWCA Crim 1887 . . . 536
R v Goodfellow (Kevin) (1986) 83 Cr App R 23 

(CA) . . . 270
R v Gore [2007] EWCA Crim 2789; [2008] Crim 

LR 388 . . . 266
R v Gotts (Benjamin) [1992] 2 AC 412 

(HL) . . . 668, 676, 683
R v Gowans [2003] EWCA Crim 3935 . . . 102
R v Graham (Paul Anthony) [1982] 1 WLR 294; 

[1982] 1 All ER 801; (1982) 74 Cr App R 235 
(CA) . . . 668–71, 673, 677, 707

R v Grainge (Albert Robert Burns) [1974] 1 WLR 
619; [1974] 1 All ER 928 (CA) . . . 163

R v Grant (Heather) [2001] EWCA Crim 
2611; [2002] QB 1030; [2002] 2 WLR 1409 
(CA) . . . 698

R v Greatrex (David Anthony) [1999] 1 Cr App R 
126 (CA) . . . 877

R v Green [2002] EWCA Crim 1501 . . . 427, 429
R v Greenstein (Allan) [1975] 1 WLR 1353; [1976] 

1 All ER 1; (1975) 61 Cr App R 296 . . . 535
R v Gregory [2011] EWCA Crim 1712 . . . 215, 669
R v Griffi  n [1993] Crim LR 514 . . . 798
R v Griffi  ths (1965) Cr App R 94 (CA) . . . 814
R v Griffi  ths (Leslie George) (1974) 60 Cr App R 

14 (CA) . . . 164, 544



table of cases | xlv

R v Gross (1913) 77 JP 352 . . . 165
R v Grout [2011] EWCA Crim 299 . . . 454, 455
R v Grundy [1977] Crim LR 543 (CA) . . . 339
R v Gullefer (Ian John) [1990] 1 WLR 1063; [1990] 

3 All ER 882; [1991] Crim LR 576 (CA) . . . 795, 
797, 798

R v H [2002] 1 Cr App R 59 . . . 41, 52
R v H [2007] EWCA Crim 2056 . . . 439
R v H (Fitness to Plead) [2003] UKHL 1; [2003] 

1 WLR 411; [2003] 1 All ER 497; [2003] 2 Cr 
App R 2; (2003) 167 JP 125; [2003] HRLR 19 
(HL) . . . 698–700

R v H (Karl Anthony) [2005] EWCA Crim 732; 
[2005] 1 All ER 859; [2005] 2 Cr App R 9; [2005] 
1 WLR 2005; [2005] Crim LR 735 . . . 452

R v Hadjou (George) (1989) 11 Cr App R (S) 29 
(CA) . . . 614

R v Hale (Robert Angus) (1979) 68 Cr App R 415; 
[1979] Crim LR 596 (CA) . . . 538–9

R v Hales (Ricky) [2005] EWCA Crim 
1118 . . . 135, 137

R v Hall (1928) 21 Cr App R 48 . . . 252
R v Hall (Edward Leonard) (1985) 81 Cr App R 

260; [1985] Crim LR 377 (CA) . . . 544, 810
R v Hall (Geoff rey) [1973] QB 126; [1972] 3 WLR 

381; [1972] 2 All ER 1009; (1972) 56 Cr App R 
547 (CA) . . . 514–15

R v Hallam see R v Hallam and Blackburn
R v Hallam and Blackburn [1995] Crim LR 323 

(CA) . . . 513, 516, 566
R v Hamilton [2007] EWCA Crim 2062 . . . 824
R v Hammond [1982] Crim LR 611 . . . 585
R v Hancock (Reginald Dean); R v Shankland 

(Russell) [1986] AC 455 (HL) . . . 135, 136, 
176, 871

R v Hapgood (Elijah); R v Wyatt (Aaron) 
(1865–72) LR 1 CCR 221 . . . 886

R v Haque [2011] EWCA Crim 1871 . . . 356
R v Hardie (Paul Deverall) [1985] 1 WLR 64; 

[1984] 3 All ER 848 (CA) . . . 156
R v Harley (1830) 4 C & P 396 . . . 347
R v Harling [1938] 1 All ER 307 (CCA) . . . 435
R v Harmer (Geoff rey Clive) [2001] EWCA Crim 

2930; [2002] Crim LR 401 (CA) . . . 672
R v Harmer (Roy Peter) [2005] EWCA Crim 1; 

[2005] 2 Cr App R 2 . . . 816
R v Harry [1974] Crim LR 32 . . . 610
R v Hart [1986] 2 NZLR 408 (NZCA) . . . 102
R v Harvey (Alfred Alphonsus); R v Ulyett 

(Ernest); R v Plummer (Lucius Everard) 
(1981) 72 Cr App R 139; [1981] Crim LR 104 
(CA) . . . 609

R v Harvey (Ian) (No.1) [1999] Crim LR 70 
(CA) . . . 821

R v Hasan [2005] 4 All ER 685 . . . 767

R v Hatton (Jonathan) [2005] EWCA Crim 2951; 
[2006] 1 Cr App R 16 . . . 651, 707

R v Hayes [2002] All ER (D) 6 (CA) . . . 138, 
142, 143

R v Hayward (1908) 21 Cox CC 692 . . . 102, 277
R v Heard [2007] EWCA Crim 125 . . . 157–62, 

197, 447
R v Heath (Patrick Nicholas) [2000] Crim LR 109 

(CA) . . . 672
R v Hegarty [1994] Crim LR 353 (CA) . . . 674
R v Henderson (DC, 29 November 1984) . . . 623
R v Henley (Cliff ord James) (Appeal against 

Conviction) [2000] Crim LR 582 (CA) . . . 356
R v Hennessy (Andrew Michael) [1989] 1 WLR 

287; [1989] 2 All ER 9; (1989) 89 Cr App R 10 
(CA) . . . 226, 687, 689, 696, 741

R v Hennigan (James) [1971] 3 All ER 133 
(CA) . . . 89

R v Herbert (1960) Th e Times, 22 
December . . . 511

R v Hess; R v Nguyen [1990] 2 SCR 906 . . . 225, 
456

R v Hibbert (1865–72) LR 1 CCR 184 . . . 215
R v Hibbert (1995) 99 CCC (3d) 193 . . . 676
R v Higgins (1801) 2 East 5 . . . 788
R v Hill (Frederick Philip) (1986) 83 Cr App R 

386; [1986] Crim LR 815 (HL) . . . 348
R v Hill (Ronald) [2008] EWCA Crim 76 . . . 249
R v Hill (Valerie Mary); R v Hall (Jennifer) 

(1989) 89 Cr App R 74; [1989] Crim LR 136 
(CA) . . . 625–8

R v Hills [2001] Crim LR 318 (CA) . . . 353
R v Hinks (Karen Maria) [2001] 2 AC 241; [2000] 

3 WLR 1590; [2000] 4 All ER 833 (HL) . . . 516, 
517, 520–5, 549, 555–9, 561, 578

R v Hitchens [2011] EWCA Crim 1626 . . . 647–8
R v HM Coroner for West London, ex p Gray 

[1988] QB 467 . . . 278
R v Holden [1991] Crim LR 478 (CA) . . . 533
R v Holland (1841) 2 Mood & R 351 . . . 100
R v Hollinshead (Peter Gordon) [1985] 1 All ER 

850 (CA); [1985] AC 975; [1985] 3 WLR 159; 
[1985] 2 All ER 769; (1985) 81 Cr App R 364; 
[1985] Crim LR 653; (1985) 82 LSG 2739; (1985) 
135 NLJ 631; (1985) 129 SJ 447 (HL) . . . 824, 
850, 851, 886

R v Hollis [1971] Crim LR 525 (CA) . . . 598
R v Hood [2003] EWCA Crim 2772 . . . 74
R v Horne [1994] Crim LR 584 (CA) . . . 674
R v Howard (Robert Lesarian) [1966] 1 WLR 13; 

[1965] 3 All ER 684 (CCA) . . . 435
R v Howe (Michael Anthony) [1987] AC 417; 

[1987] 2 WLR 568; [1987] 1 All ER 771; (1987) 
85 Cr App R 32; (1987) 151 JP 265; [1987] Crim 
LR 480 (HL) . . . 283, 657, 659, 660, 666–8, 669, 
671, 674, 676, 677, 707, 888, 895



xlvi |  table of cases

R v Howells (Colin David) [1977] QB 614 
(CA) . . . 222

R v Hudson (Linda) and Taylor [1971] 2 QB 202; 
[1971] 2 WLR 1047; [1971] 2 All ER 244; (1972) 
56 Cr App R 1 (CA) . . . 672, 751, 754

R v Hudson (Terence) [1966] 1 QB 448 
(CA) . . . 154

R v Hunt (Anthony Gerald) (1978) 66 Cr App R 
105 (CA) . . . 625–7

R v Hurst (Marnie Michelle) [1995] 1 Cr App R 82 
(CA) . . . 674

R v Hussain, Bhatti and Bhatti [2002] Crim LR 
407 (CA) . . . 814

R v Hussain and Hussain [2010] EWCA Crim 
94 . . . 243

R v Hussey (1924) 18 Cr App R 160 . . . 648
R v Husseyn (1978) 67 Cr App R 131 (CA) . . . 794
R v Hyde (David Charles) [1991] 1 QB 134 

(CA) . . . 872, 874, 880
R v Inglis [2010] EWCA Crim 2637 . . . 240, 245, 

264–5
R v Instan [1893] 1 QB 450 (QBD) . . . 75
R v Ireland [1997] QB 114; [1996] 3 WLR 650; 

[1997] 1 All ER 112 . . . 327, 328–9
R v Ireland (Robert Matthew); R v Burstow 

(Anthony Christopher) [1998] AC 147; [1997] 
3 WLR 534; [1997] 4 All ER 225; [1998] 1 Cr 
App R 177; (1997) 161 JP 569; [1998] 1 FLR 105; 
[1997] Crim LR 810 (HL) . . . 270, 326, 327, 328, 
329, 333, 337, 338, 339, 340, 343, 344, 345, 358, 
386, 387, 409, 669

R v Isitt (Douglas Lance) (1978) 67 Cr App R 44; 
[1978] RTR 211 (CA) . . . 226, 689

R v Jackson [1985] Crim LR 444 (CA) . . . 817
R v James (1837) 8 C & P 131; (1837) 173 ER 

429 . . . 685
R v James [2006] Crim LR 629 . . . 354
R v Janjua (Nadeem Ahmed) [1999] 1 Cr App R 91 

(CA) . . . 240, 339
R v Jennings [1990] Crim LR 588 (CA) . . . 270
R v JF Alford Transport Ltd [1997] 2 Cr App 

R 326; [1999] RTR 51; [1997] Crim LR 745 
(CA) . . . 864, 875, 877

R v Jheeta [2007] EWCA Crim 1699 . . . 426–8, 
429, 430, 444

R v Jobidon [1991] 2 SCR 714 . . . 375
R v Johnson [2007] EWCA Crim 1978 . . . 695
R v Johnston [2007] EWCA Crim 3133 . . . 271, 272
R v Johnstone (Robert Alexander) [2003] UKHL 

28; [2003] 1 WLR 1736 HL . . . 47, 48
R v Jones [2006] UKHL 16 . . . 46, 625
R v Jones [2007] EWCA Crim 1118 . . . 455, 684
R v Jones (James) [2010] EWCA Crim 925 . . . 

684, 807
R v Jones (John); R v Smith (Christopher) [1976] 1 

WLR 672; [1976] 3 All ER 54; (1976) 63 Cr App 
R 47 (CA) . . . 602, 603–4

R v Jones (Jonathan Nigel) [2001] EWCA Crim 
2235 (CA) . . . 354

R v Jones (Kenneth Henry) [1990] 1 WLR 
1057; [1990] 3 All ER 886; 91 Cr App R 351 
(CA) . . . 795, 797, 798

R v Jones (Margaret) [2005] QB 259 . . . 756
R v Jones (Terence) (1986) 83 Cr App R 375 

(CA) . . . 376, 379
R v Jordan (James Clinton) (1956) 40 Cr App R 

152 (CA) . . . 95, 96
R v Jordan (Shirley) [2001] 2 WLR 211 

(CA) . . . 255
R v JTB [2009] UKHL 20 . . . 701
R v K (Age of Consent: Reasonable Belief) [2001] 

UKHL 41; [2002] 1 AC 462; [2001] 3 WLR 471; 
[2001] 3 All ER 897 (HL) . . . 219–21

R v Kai-Whitewind [2006] Crim LR 348 . . . 266
R v Kaitamaki [1985] AC 147 (PC) . . . 423
R v Kanwar (Rena Louise) [1982] 1 WLR 845; 

[1982] 2 All ER 528; (1982) 75 Cr App R 87 
(CA) . . . 541

R v Keane [2010] EWCA Crim 2514 . . . 644, 650, 
652–3

R v Kelly [1992] Crim LR 181 (CA) . . . 798
R v Kelly (Anthony Noel) [1999] QB 621; [1999] 2 

WLR 384; [1998] 3 All ER 741 (CA) . . . 511, 513
R v Kelly (Ronnie Peter) (1993) 97 Cr App R 245; 

[1993] Crim LR 763 (CA) . . . 605
R v Kemp (Albert) [1957] 1 QB 399 . . . 693, 694
R v Kennedy [2007] UKHL 38 . . . 87, 90–2, 272, 

347, 853
R v Kenning [2008] EWCA Crim 1534 . . . 799, 

815, 856
R v Kenny [2005] EWCA Crim 1415; [2005] 1 

WLR 3642; [2005] 2 Cr App R 34 . . . 681, 682
R v Khan (Mohammed Iqbal); R v Mohammed 

Iqbal Khan; R v Dhokia (Mahesh); R v Banga 
(Jaswinder Singh); R v Faiz (Navaid) [1990] 1 
WLR 813; [1990] 2 All ER 783; (1990) 91 Cr App 
R 29 (CA) . . . 496, 789–90, 792–4

R v Khan (Rungzabe); R v Khan (Tahir) [1998] 
Crim LR 830 (CA) . . . 79, 270

R v Khan (Uzma) [2009] EWCA Crim 2 . . . 282
R v Kimsey [1996] Crim LR 35 (CA) . . . 88
R v Kingston (Barry) [1995] 2 AC 355; [1994] 3 

WLR 519; [1994] 3 All ER 353; (1994) 99 Cr App 
R 286; (1994) 158 JP 717; [1994] Crim LR 846 
(HL) . . . 147, 702–5, 706, 758–61

R v Kirk [2008] EWCA Crim 434 . . . 443
R v Kitson (Herbert) (1955) 39 Cr App R 66 

(CCA) . . . 657, 663
R v Klineberg (Jonathan Simon) and Marsden 

[1999] 1 Cr App R 427 (CA) . . . 515
R v Konzani [2005] EWCA Crim 706 . . . 361–3, 

364, 414–17
R v Kumar [2005] 1 Cr App R 34 . . . 221
R v Kumar [2006] EWCA Crim 1946 . . . 453



table of cases | xlvii

R v L [2010] EWCA Crim 1249 . . . 89
R v Lamb (Terence Walter) [1967] 2 QB 981 

(CA) . . . 270, 271
R v Lambert [2009] EWCA Crim 2860 . . . 608
R v Lambert (Steven) [2001] UKHL 37; [2002] 2 

AC 545; [2001] 3 WLR 206 (HL) . . . 47–9, 227–8
R v Lambie [1982] AC 449 . . . 571
R v Lang (Christopher Michael) (1976) 62 Cr App 

R 50 (CA) . . . 436
R v Larkin (1943) 29 Cr App R 18 . . . 268, 285
R v Larsonneur (1933) 149 LT 542 . . . 86
R v Lartner [1995] Crim LR 75 (CA) . . . 434
R v Latif (Khalid) [1996] 1 WLR 104; [1996] 1 All 

ER 353 (HL) . . . 90, 93, 684
R v Lavallee [1990] 1 SCR 852 . . . 311
R v Lawrence (Alan) [1972] AC 626 (HL) . . . 

518–23, 554, 557
R v Lawrence (Rodney Brian); R v Pomroy 

(Norman Albert) (1973) 57 Cr App R 64 
(CA) . . . 607, 608

R v Lawrence (Stephen Richard) [1982] AC 
510; [1981] 2 WLR 524; [1981] 1 All ER 974 
(HL) . . . 148, 149, 273, 274

R v Le Brun [1991] 4 All ER 673 (CA) . . . 167
R v Leather (Nicola Jane) (1993) 14 Cr App R (S) 

736 (CA) . . . 463
R v Lee [2005] EWCA Crim 1415; [2006] 1 All ER 

988 . . . 682
R v Lewis [1970] Crim LR 647 . . . 98, 99
R v Lewis [2005] Crim LR 797 . . . 684
R v Lewis (Rhys) [2010] EWCA Crim 496 . . . 875
R v Lewis (Robert Walter) [2010] EWCA Crim 

151 . . . 99
R v Lidar [2000] 4 Archbold News 3 . . . 278
R v Light (1857) D & B 332 . . . 387
R v Linekar (Gareth) [1995] QB 250; [1995] 2 WLR 

237; [1995] 3 All ER 69; [1995] 2 Cr App R 49; 
[1995] Crim LR 320 (CA) . . . 427–9, 484

R v Lipman (Robert) (1969) 55 Cr App R 600; 
[1970] 1 QB 152 (CA) . . . 158, 689, 696

R v Litchfi eld [1998] Crim LR 507 (CA) . . . 276
R v Lloyd (Sidney Douglas); R v Bhuee (Ranjeet); 

R v Ali (Mohammed) [1985] QB 829; [1985] 2 
All ER 661 (CA) . . . 531

R v Lomas (1913) 9 Cr App R 220 . . . 868
R v Looseley [2001] 4 All ER 897 (HL) . . . 684
R v Loukes [1996] Crim LR 341 (CA) . . . 887
R v Lowe (Robert) [1973] 1 QB 702 (CA) . . . 74, 270
R v Luff man [2008] EWCA Crim 1379 . . . 859
R v Lunderbech [1991] Crim LR 784 (CA) . . . 824
R v Lynsey (Jonathan Simon) [1995] 3 All ER 654 

(CA) . . . 326
R v McAllister (Geoff rey Victor) [1997] Crim LR 

233 (CA) . . . 444
R v McCarthy (Michael Reginald) [1967] 1 QB 68 

(CA) . . . 697

R v McCrudden [2005] EWCA Crim 466 . . . 222
R v McDavitt [1981] Crim LR 843 (CA) . . . 585
R v McDonnell [1966] 1 QB 233 . . . 815
R v McFall [1994] Crim LR 226 . . . 435
R v McInnes (Walter) [1971] 1 WLR 1600; [1971] 3 

All ER 295 (CA) . . . 649
R v McKechnie (Roy Maurer) (1992) 94 Cr App R 

51; [1992] Crim LR 194 (CA) . . . 102
R v McNaghten (1843) 10 Cl & F 200; (1843–60) 

All ER Rep 229 . . . 687, 692–4
R v McNamara (James) (1988) 87 Cr App R 

246 . . . 227
R v McNamara (Richard) [2009] EWCA Crim 

2530 . . . 138
R v McShane (Yolande Tregenna) (1977) 66 Cr 

App R 97 (CA) . . . 263
R v Mahmood (Asaf) [1995] RTR 48; [1994] Crim 

LR 368 (CA) . . . 875
R v Makuwa [2006] Crim LR 911 . . . 47
R v Malcherek (Richard Tadeusz); R v Steel 

(Anthony) [1981] 1 WLR 690; [1981] 2 All ER 
422 (CA) . . . 87, 93, 96, 239

R v Malone (Th omas Patrick) [1998] 2 Cr App 
R 447 (CA) . . . 434

R v Mandair (Singh Mandair) [1995] 1 AC 208 
(HL) . . . 340

R v Marby (1882) 8 QBD 571 . . . 80
R v Marcus (Lily) [1981] 1 WLR 774; [1981] 2 All 

ER 833; (1981) 73 Cr App R 49; [1981] Crim LR 
490; 125 SJ 396 (CA) . . . 347

R v Marison (Lee John) [1997] RTR 457; [1996] 
Crim LR 909 (CA) . . . 689

R v Marjoram [2000] Crim LR 372 (CA) . . . 99
R v Marks (Errington Lloyd) [1998] Crim LR 676 

(CA) . . . 881
R v Marlow (1964) 49 Cr App R 49 . . . 347
R v Marriott (Charles Percival) [1971] 1 WLR 187; 

[1971] 1 All ER 595 (CA) . . . 227
R v Marshall (Adrian John) [1998] 2 Cr App R 282 

(CA) . . . 512, 530–2
R v Martin (1827) 172 ER 390 . . . 97
R v Martin (1832) 5 C & P 128 . . . 100
R v Martin (1891) 8 QBD 54, CCR . . . 332
R v Martin (Anthony Edward) [2001] EWCA 

Crim 2245; [2003] QB 1; [2002] 2 WLR 1 
(CA) . . . 644–6, 648, 649

R v Martin (Colin) [1989] 1 All ER 652; (1989) 88 
Cr App R 343 (CA) . . . 656, 666, 680, 707

R v Masciantonio (1994–5) 183 CLR 58 (Aus 
HC) . . . 308, 312

R v Matthews (Darren John) [2003] EWCA Crim 
192 (CA) . . . 141, 142

R v Matudi (Misanki Kuranku) [2003] EWCA 
Crim 697 (CA) . . . 221, 222

R v Mavji (Ramniklal Nathoo) [1987] 1 WLR 
1388; [1987] 2 All ER 758; [1986] STC 508; 



xlviii |  table of cases

(1987) 84 Cr App R 34; [1987] Crim LR 39; 
(1987) 131 SJ 1121 (CA) . . . 73

R v Maxwell (Nolan Andrew) (1994) 158 JP 877; 
[1994] Crim LR 848 (CA) . . . 346

R v Maxwell-King (Paul John) [2001] 2 Cr App 
R (S) 136; (2001) 145 SJLB 21 (CA) . . . 631

R v MD [2004] EWCA Crim 1391 . . . 137
R v Meachen [2009] EWCA Crim 1701 . . . 339
R v Meade and Belt (1823) 1 Lew 184 . . . 328
R v Mellor (Gavin Th omas) [1996] 2 Cr App R 

245 . . . 88
R v Mendez [2010] EWCA Crim 516 . . . 856, 859, 

860, 882–3
R v Mensah-Lartey (Godso Ni Boye); R v Relevy 

(Devora) [1996] 1 Cr App R 143 (CA) . . . 508
R v Merrick (David Stephen) [1995] Crim LR 802; 

[1996] 1 Cr App R 130 (CA) . . . 628
R v Meyrick (1929) 21 Cr App R 523 (CA) . . . 814
R v Michael (1840) 9 C & P 356 . . . 103, 855
R v Millard and Vernon [1987] Crim LR 393 

(CA) . . . 789
R v Miller (James) [1983] 2 AC 161; [1983] 2 WLR 

539; [1983] 1 All ER 978; (1983) 77 Cr App R 17 
(HL) . . . 71, 77–9, 168

R v Mills (Th omas Leonard Lantey) [1963] 1 QB 
522; [1963] 2 WLR 137; [1963] 1 All ER 202; 
(1963) 47 Cr App R 49 (CA) . . . 814

R v Millward (Sidney Booth) (1994) 158 JP 1091; 
[1994] Crim LR 527 (CA) . . . 861, 862, 887

R v Misra [2004] EWCA Crim 2375; [2005] 1 Cr 
App R 21 . . . 274–6

R v Mitchell [1993] Crim LR 788 (CA) . . . 531
R v Mitchell (Frank) (1999) 163 JP 75; [1999] Crim 

LR 496 (CA) . . . 891
R v Mitchell (Laura) [2008] EWCA Crim 

2552 . . . 891
R v Mitchell (Ronald James) [1983] QB 741; [1983] 

2 WLR 938; [1983] 2 All ER 427; (1983) 76 Cr 
App R 293 (CA) . . . 164, 272

R v Mitchell (Walter Joby) [2008] EWCA Crim 
850 . . . 529

R v M’Loughlin (1838) 173 ER 651 . . . 338
R v Mohammed [2005] EWCA Crim 1880 . . . 

248, 250
R v Moloney (Alistair Baden) [1985] AC 905 

(HL) . . . 135, 136, 137, 140, 141, 144, 161, 
176, 871

R v Moor (Newcastle Crown Court, 11 May 
1999) . . . 265

R v Moore and Dorn [1975] Crim LR 229 
(PC) . . . 167

R v Morgan (William Anthony) see DPP v 
Morgan (William Anthony) [1976]

R v Morhall (Alan Paul) [1996] AC 90 
(HL) . . . 249, 308, 320, 674

R v Morley and Hutton [1994] Crim LR 
919 . . . 685

R v Morris (Clarence Barrington) [1998] 1 Cr App 
R 386 (CA) . . . 337

R v Morris (David Alan); sub nom Anderton v 
Burnside [1984] AC 320 (HL) . . . 517, 518, 
519, 520

R v Morris (Emmanuel) [1966] 2 QB 110; [1966] 2 
WLR 1195 . . . 871, 873, 874

R v Morrison (Lawrence Andrew) (1989) 89 Cr 
App R 17 (CA) . . . 345

R v Moses and Ansbro [1991] Crim LR 617 
(CA) . . . 824

R v Mowatt (Sidney Linton) [1968] 1 QB 421; 
[1967] 3 All ER 47 (CA) . . . 342, 343

R v Moyles [2009] Crim LR 586 . . . 697
R v Moys (1984) 79 Cr App R 72 . . . 810
R v Muhamad (Mithum) [2002] EWCA Crim 

1856 . . . 221, 223
R v N [2007] EWCA Crim 3479 . . . 672
R v Nabina (Fizeal) [2000] Crim LR 481 

(CA) . . . 582
R v Nash (Denis Arthur) [1999] Crim LR 308 

(CA) . . . 798
R v Neary (Graham Robert) [2002] EWCA Crim 

1736 (CA) . . . 875
R v Nedrick (Ransford Delroy) [1986] 1 WLR 1025 

(CA) . . . 138, 139, 141, 142, 176, 183
R v Ness [2011] Crim LR 645 . . . 668
R v New Forest Local Education Authority [2007] 

EWHC 2584 (Admin) . . . 666
R v O’Connor (1980) 54 AJLR 349 . . . 197
R v O’Connor [1991] Crim LR 135 (CA) . . . 707
R v O’Donnell [2010] EWCA Crim 1480 . . . 345
R v O’Flaherty [2004] EWCA Crim 526 . . . 891
R v O’Grady (Patrick Gerald) [1987] QB 995; 

[1987] 3 WLR 321 (CA) . . . 707
R v Ogunbowale [2007] EWCA Crim 2739 . . . 135
R v O’Hadhmaill [1996] Crim LR 509 

(CA) . . . 815, 817
R v Olan [1978] 2 SCR 1175 (Canada) . . . 826
R v O’Leary (Michael) (1986) 82 Cr App R 341 

(CA) . . . 605
R v Olugboja (Stephen Olubumni) [1982] QB 320; 

[1981] 3 WLR 585; [1981] 3 All ER 443; (1981) 73 
Cr App R 344 (CA) . . . 440–2, 486

R v Ortiz (Fernando) (1986) 83 Cr App R 173 
(CA) . . . 670

R v Osborn (1919) 84 JP 63 . . . 797
R v Osborne [2010] EWCA Crim 547 . . . 257
R v Osolin [1993] 4 SCR 595 . . . 466
R v Otway [2011] EWCA Crim 3 . . . 889
R v Owino (Nimrod) [1996] 2 Cr App R 128; 

[1995] Crim LR 743 (CA) . . . 649, 651
R v Paddison see R v Quick (William George) and 

Paddison [1973]
R v Pagett (David Keith) (1983) 76 Cr App R 279; 

[1983] Crim LR 393 (CA) . . . 93



table of cases | xlix

R v Papadimitropoulos (1957) 31 ALJ 784; (1957) 
98 CLR 249 (Aus HC) . . . 484

R v Paquette (1997) 70 DLR (3d) 129 
(Canada) . . . 752

R v Parker [1977] 1 All ER 760 (CA) . . . 155
R v Parker (Daryl Clive) [1977] 1 WLR 600; [1977] 

2 All ER 37; (1977) 63 Cr App R 211 . . . 145–7, 
152, 185

R v Parkes [1973] Crim LR 358 . . . 607
R v Pattni, Dhunna, Soni and Poopalarajah [2001] 

Crim LR 570 . . . 536
R v Pearman (Stephen Dennis) (1984) 80 Cr App 

R 259 (CA) . . . 789
R v Pembiliton (1874) 2 CCC 119 . . . 165
R v Perman (Sam) [1996] 1 Cr App R 24; [1995] 

Crim LR 736 (CA) . . . 877
R v Peters; R v Parfi tt [1995] Crim LR 501 

(CA) . . . 854
R v Phillips [2004] EWCA Crim 112 . . . 137
R v Pitchley (1973) 57 Cr App R 30 (CA) . . . 541
R v Pitham (Charles Henry); R v Hehl (Brian 

Robert) (1977) 65 Cr App R 45 (CA) . . . 517
R v Pittwood (1902) 19 TLR 37 . . . 74
R v Podola (Guenther Fritz Erwin) [1960] 1 QB 

325 (CA) . . . 697
R v Pommell (Fitzroy Derek) [1995] 2 Cr App R 

607 (CA) . . . 657
R v Ponting (Central Criminal Court, 11 

February 1985) . . . 203
R v Poulton (1832) 5 C & P 329 . . . 239
R v Powell (Anthony Glassford); R v Daniels 

(Antonio Eval); R v English (Philip) [1999] 1 
AC 1; [1997] 3 WLR 959; [1997] 4 All ER 545; 
[1998] 1 Cr App R 261; (1998) 162 JP 1; [1998] 
Crim LR 48 (HL) . . . 288, 868, 869, 870–5, 
876–8, 880, 883, 895, 909

R v Preddy (John Crawford) [1996] AC 815; [1996] 
3 WLR 255 (HL) . . . 531

R v Prentice [1994] QB 302; [1993] 4 All ER 935 
(CA) . . . 276

R v Quayle [2005] EWCA Crim 1415; [2005] 1 
WLR 3642; [2006] 1 All ER 988 . . . 656, 670, 
673, 679–82

R v Quick (William George) and Paddison [1973] 
QB 910 (CA) . . . 156, 687, 689, 721

R v R (Rape: Marital Exemption) [1992] 1 AC 
599; [1991] 3 WLR 767; [1991] 4 All ER 481 
(HL) . . . 422

R v R (Stephen Malcolm) (1984) 79 Cr App R 
334 . . . 148, 150

R v Rabey (1980) 15 CR (3d) 225 (Canada) . . . 689
R v Raff erty [2007] EWCA Crim 1846 . . . 89, 876
R v Rahman [2008] UKHL 45 . . . 862, 876, 877, 

878–82, 883
R v Rai (Th omas) [2000] 1 Cr App R 242 

(CA) . . . 581, 582, 583
R v Ram (1893) 17 Cox CC 609 . . . 887

R v Ramchurn [2010] EWCA Crim 194 . . . 257–8
R v Raphael [2008] EWCA Crim 1014 . . . 529
R v Rashford [2006] EWCA Crim 3377 . . . 

651, 652
R v Reader (Alfred Raymond) (1978) 66 Cr App R 

33 (CA) . . . 163, 543
R v Reardon [1999] Crim LR 392 . . . 876
R v Reed [1982] Crim LR 819 (CA) . . . 815
R v Reid (John Joseph) [1992] 1 WLR 793; 

[1992] 3 All ER 673; (1992) 95 Cr App R 391 
(HL) . . . 148, 152, 186

R v Reigate Justices, ex p Counsell (1984) 148 JP 
193 (QBD) . . . 336

R v Renouf (John William) [1986] 1 WLR 522; 
[1986] 2 All ER 449 (CA) . . . 644

R v Richards (Isabelle Christina) [1974] QB 776 
(CA) . . . 888

R v Richardson (Diane) [1999] QB 444 (CA) . . . 
431, 487

R v Richardson and Irwin [1999] 1 Cr App R 392 
(CA) . . . 376, 379, 707

R v Rimmington [2005] 3 WLR 982 (HL) . . . 53
R v Roberts (1855) 169 ER 836 . . . 836
R v Roberts [1990] Crim LR 122 (CA) . . . 877
R v Roberts (David Geraint); R v George (Graham 

Harold), [1997] RTR 462; [1997] Crim LR 209 
(CA) . . . 279

R v Roberts (John Joseph) (1984) 78 Cr App R 41 
(CA) . . . 815

R v Roberts (Kenneth Joseph) (1971) 56 Cr App 
R 95; [1972] Crim LR 27 (CA) . . . 97, 98–9, 100, 
101, 337, 341, 342, 343

R v Roberts (William) (1987) 84 Cr App R 117 
(CA) . . . 544

R v Robertson (Eric John) [1968] 1 WLR 1767 
(CA) . . . 697

R v Robinson (CA, 3 February 2000) . . . 891
R v Robinson (Denis) [2011] UKPC 3 . . . 864
R v Rodger (Andrew); R v Rose (Keith John) 

[1998] 1 Cr App R 143 (CA) . . . 670, 680
R v Rogers [2003] EWCA Crim 945; [2003] 1 WLR 

1374 . . . 91
R v Rogers [2007] UKHL 8 . . . 350, 351–2
R v Rook (Adrian) [1993] 1 WLR 1005; [1993] 

2 All ER 955; (1993) 97 Cr App R 327 
(CA) . . . 866, 889–91

R v Rothery (Henry Michael) (1976) 63 Cr App 
R 231; [1976] RTR 550 . . . 511

R v Rowley (Michael) [1991] 1 WLR 1020; [1991] 
4 All ER 649; (1992) 94 Cr App R 95 
(CA) . . . 795, 824

R v Rushmore (1992) 95 Cr App R 252 
(CA) . . . 340

R v Russell [1933] VLR 59 . . . 864
R v Russell (Raymond) (1985) 81 Cr App R 315 

(CA) . . . 605



l |  table of cases

R v Ryan (Lee Bernard) (1996) 160 JP 610; [1996] 
Crim LR 320 (CA) . . . 599

R v S [2005] EWCA Crim 819 . . . 804
R v Safi  [2003] Crim LR 721 (CA) . . . 670, 678, 680
R v Saik [2006] UKHL 18 . . . 814, 816, 817, 818
R v Sainsbury and Lewis [1990] Crim LR 

903 . . . 266
R v St George (1840) 9 C & P 483 . . . 169
R v Sanders (1982) 75 Cr App R 84 (CA) . . . 541
R v Sang [1980] AC 402; [1979] 3 WLR 263; 

[1979] 2 All ER 1222; (1979) 69 Cr App R 282 
(HL) . . . 684

R v Sangha (Sukhvinder Singh) [1988] 1 WLR 519; 
[1988] 2 All ER 385 (CA) . . . 629

R v Saskavickas [2004] EWCA Crim 2686 . . . 816
R v Saunders and Archer (1573) 2 Plowd 

473 . . . 876
R v Savage (Susan); sub nom DPP v Parmenter 

(Philip Mark) [1992] 1 AC 699; [1991] 3 WLR 
914; [1991] 4 All ER 698; (1992) 94 Cr App R 
193; [1992] Crim LR 288 (HL) . . . 328, 331–2, 
337, 340–3, 368, 387

R v Scofi eld [1784] Cald 397 . . . 836
R v Seaboyer [1991] 2 SCR 577 . . . 450
R v Searle [1971] Crim LR 592; (1971) 115 SJ 739 

(CA) . . . 864
R v Senior (1832) 1 Mood CC 346 . . . 238
R v Senior [1899] 1 QB 283 . . . 270
R v Serrano [2006] EWCA Crim 3182 . . . 244
R v SH [2010] EWCA Crim 1931 . . . 351
R v Shadrokh-Cigari (Hamid) [1988] Crim LR 

465 (CA) . . . 516
R v Sharpe (1857) Dears & B 160 . . . 511
R v Shaw [2001] UKPC 26; [2001] 1 WLR 1519 

(PC) . . . 649
R v Shayler (David Michael) [2001] EWCA Crim 

1977; [2001] 1 WLR 2206 (CA); revsd in part 
[2002] UKHL 11; [2003] 1 AC 247; [2002] 2 
WLR 754; [2002] 2 All ER 477 (HL) . . . 657, 
670, 680

R v Sheehan (Michael); R v Moore (George Alan) 
[1975] 1 WLR 739; [1975] 2 All ER 960; (1974) 
60 Cr App R 308 (CA) . . . 162, 163, 438

R v Shelton (1993) 15 Cr App R (S) 415 
(CA) . . . 540

R v Sheppard (1862) Le & Ca 147 . . . 74
R v Shimmen see Chief Constable of Avon and 

Somerset v Shimmen
R v Shivpuri (Pyare) [1987] AC 1; [1986] 2 WLR 

988; [1986] 2 All ER 334; (1986) 83 Cr App R 
178; (1986) 150 JP 353; [1986] Crim LR 536 
(HL) . . . 801–4, 842

R v Shortland (Malena Iris) [1996] 1 Cr App R 116 
(CA) . . . 683

R v Shulman [2010] EWCA Crim 1034 . . . 697

R v Silverman (Michael John) (1988) 86 Cr App 
R 213; (1987) 151 JP 657; [1987] Crim LR 574 
(CA) . . . 553

R v Simpson (Trevor John) [2002] EWCA Crim 
25 . . . 100

R v Singh (Gurphal) [1999] Crim LR 582 
(CA) . . . 80, 276, 278

R v Singh (Narinder) (1992) 13 Cr App R (S) 123 
(CA) . . . 309

R v Siracusa (Francesco); R v di Carlo (Francesco); 
R v Monteleone (Filippo); R v Luciani 
(Antonio) (1990) 90 Cr App R 340; [1989] Crim 
LR 712 (CA) . . . 816, 821, 823

R v Skivington (Jim) [1968] 1 QB 166 (CA) . . . 533
R v Slimmings (Richard Gareth) [1999] Crim LR 

69 (CA) . . . 166
R v Slingsby (Simon) [1995] Crim LR 570 . . . 270, 

379
R v Small (Adrian Anthony) (1988) 86 Cr App 

R 170 (CA) . . . 533
R v Smethurst (John Russell) [2001] EWCA Crim 

772; [2002] 1 Cr App R 6; (2001) 165 JP 377; 
[2001] Crim LR 657 (CA) . . . 52

R v Smith (1826) 172 ER 203 . . . 74
R v Smith (1866) 176 ER 910 . . . 332
R v Smith (Charlotte) (1865) 10 Cox CC 82 . . . 74
R v Smith (David Raymond) [1974] QB 354 

(CA) . . . 709
R v Smith (KA) [1983] Crim LR 739 . . . 266
R v Smith (Michael Andrew) [2011] EWCA Crim 

66 . . . 508, 513
R v Smith (Morgan James) [1998] 4 All ER 387 

(CA); affi  rmed [2001] 1 AC 146; [2000] 3 WLR 
654; [2000] 4 All ER 289; [2001] 1 Cr App R 5; 
[2000] Crim LR 1004 (HL) . . . 300, 304–8, 318, 
320–1, 447, 646

R v Smith (Th omas Joseph) [1959] 2 QB 35 . . . 
95, 96

R v Smith (Wesley) [1963] 1 WLR 1200; [1963] 3 
All ER 597 (CCA) . . . 871, 909

R v Smurthwaite [1998] Crim LR 751 . . . 684
R v Sofroniou [2003] EWCA Crim 3681 . . . 582
R v Speck (Harry) [1977] 2 All ER 859 (CA) . . . 81
R v Spratt [1991] 2 All ER 210; [1990] 1 WLR 1073 

(CA) . . . 341
R v Springer (Robert) [1999] 1 Cr App R (S) 217 

(CA) . . . 684
R v Squire [1990] Crim LR 341 (CA) . . . 536
R v Stapleton (1952) 86 CLR 358 . . . 695
R v Steane (Anthony Cedric Sebastian) [1947] KB 

997 (CA) . . . 202, 669
R v Steer (Dennis) [1988] AC 111; [1987] 3 WLR 

205; [1987] 2 All ER 833; (1987) 85 Cr App R 
352 (HL) . . . 629–30

R v Stephenson (Brian Keith) [1979] QB 695 
(CA) . . . 144, 150, 173



table of cases | li

R v Stewart (James) [2010] EWCA Crim 2159; 
[2009] EWCA Crim 593 . . . 261–2

R v Stone (John Edward); R v Dobinson 
(Gwendoline) [1977] QB 354; [1977] 2 WLR 
169; [1977] 2 All ER 341; (1977) 64 Cr App R 
186 (CA) . . . 75–6, 80, 81, 114–17, 278

R v Stones (James) [1989] 1 WLR 156; (1989) 89 
Cr App R 26 (CA) . . . 605

R v Stringer [2008] EWCA Crim 1222 . . . 141
R v Stringer (Ian) [2011] EWCA Crim 

1396 . . . 858, 860–1
R v Stringer (Neil Bancroft ); R v Banks (1992) 94 

Cr App R 13; [1991] Crim LR 639 (CA) . . . 855
R v Stripp (David Peter) (1979) 69 Cr App R 318 

(CA) . . . 688, 689
R v Strong [1995] Crim LR 428 (CA) . . . 279
R v Suchedina [2007] Crim LR 301 (CA) . . . 818
R v Sullivan; R v Ballion [2002] Crim LR 

758 . . . 512
R v Sullivan [1981] Crim LR 46 (CA) . . . 340, 343
R v Sullivan (Patrick Joseph) [1984] 1 AC 156; 

[1983] 3 WLR 123; [1983] 2 All ER 673; (1983) 77 
Cr App R 176 (HL) . . . 687, 688, 691–4, 695, 741

R v T [1990] Crim LR 256 . . . 689
R v T [2011] EWCA Crim 1646 . . . 226
R v Taaff e (Paul Desmond) [1983] 1 WLR 627; 

[1983] 2 All ER 625; [1984] AC 539; [1984] 2 
WLR 326; [1984] 1 All ER 747; (1984) 78 Cr 
App R 301; (1984) 148 JP 510; [1984] Crim LR 
356; (1984) 81 LSG 1051; (1984) 128 SJ 203 
(HL) . . . 799

R v Tabassum (Naveed) [2000] 2 Cr App R 328; 
[2000] Lloyd’s Rep Med 404 (CA) . . . 358, 427, 
429, 487

R v Tacey (1821) Russ & Ry 452 . . . 623
R v Tagg (Heather Susan) [2001] EWCA Crim 

1230 (CA) . . . 46
R v Tait [1993] Crim LR 538 (CA) . . . 864
R v Tandy (Linda Mary) [1989] 1 WLR 350; 

[1989] 1 All ER 267; (1988) 87 Cr App R 45 
(CA) . . . 261

R v Taylor (Anthony) [2005] EWCA Crim 1415; 
[2006] 1 All ER 988 . . . 682

R v Taylor (Mark) [2009] EWCA Crim 544 . . . 345
R v Taylor (Paul Simon) [2001] EWCA Crim 2263 

(CA) . . . 52
R v Taylor (Robert John) [2001] EWCA Crim 

1044; [2002] Crim LR 205 (CA) . . . 816
R v Terry [1984] AC 374 (HL) . . . 826
R v Th omas (Emrys) (1985) 81 Cr App R 331 

(CA) . . . 325, 331, 332
R v Th omas (Sharon) (1996) 29 BMLR 120; [1995] 

Crim LR 314 (CA) . . . 690
R v Th omson (1965) 50 Cr App R 1 (CA) . . . 814
R v Th ornton [1992] 1 All ER 306 (CA) . . . 310
R v Th ornton (Sara Elizabeth) (No.2) [1996] 1 

WLR 1174; [1996] 2 All ER 1023 (CA) . . . 310

R v Tokeley-Parry (Jonathon Aidan) [1999] Crim 
LR 578 (CA) . . . 540

R v Tolson (Martha Ann) (1889) 23 QBD 
168 . . . 217

R v Toothill (Peter Kendall) [1998] Crim LR 876 
(CA) . . . 798

R v Tosti (Andre) [1997] Crim LR 746 (CA) . . . 798
R v Turner (No.2) 55 Cr App R 336 (CA) . . . 513
R v Tyrell [1894] 1 QB 710 . . . 892
R v Uddin (Rejan) [1999] QB 431; [1998] 3 WLR 

1000; [1998] 2 All ER 744; [1999] 1 Cr App R 
319; [1999] Crim LR 987 (CA) . . . 875, 877

R v Valderrama-Vega [1985] Crim LR 220 
(CA) . . . 669

R v Van Dongen (Anthony Gerrard) [2005] Crim 
LR 971 (CA) . . . 251

R v Van Hoogstraten see Attorney-General’s 
Reference (No.3 of 2004), Re [2005] EWCA 
Crim 1882

R v Velumyl [1989] Crim LR 299 (CA) . . . 527
R v Venna (Henson George) [1976] QB 421; 

[1975] 3 WLR 737; [1975] 3 All ER 788 
(CA) . . . 331, 341

R v Vickers (John Wilson) [1957] 2 QB 664; [1957] 
3 WLR 326; [1957] 2 All ER 741 (CA) . . . 241

R v Vinagre (Orlando Jose Gonzales) (1979) 69 Cr 
App R 104 (CA) . . . 255, 256

R v Vincent (Christopher James) [2001] 
EWCA Crim 295; [2001] 1 WLR 1172 
(CA) . . . 584, 587

R v Wacker (Perry) [2002] EWCA Crim 1944; 
[2003] QB 1207; [2003] 2 WLR 374; [2003] 1 
Cr App R 22; [2003] 1 Cr App R (S) 92; [2003] 
Crim LR 108 (CA) . . . 276, 277, 377, 548

R v Wain (Peter) [1995] 2 Cr App R 660 
(CA) . . . 515

R v Wakely [1990] Crim LR 119 . . . 871, 872
R v Wales [2005] EWCA Crim 1415; [2005] 1 

WLR 3642; [2005] 2 Cr App R 34 . . . 681, 682
R v Walker [1962] Crim LR 458 . . . 814
R v Walkington (Terence John) [1979] 1 WLR 

1169; [1979] 2 All ER 716 (CA) . . . 599, 604
R v Waltham (1849) 3 Cox CC 442 . . . 339
R v Warner (Brian William) (1970) 55 Cr App R 

93 (CA) . . . 531, 560
R v Watson (Clarence Archibald) [1989] 1 WLR 

684; [1989] 2 All ER 865 (CA) . . . 102, 271
R v Watts [1998] Crim LR 833 (CA) . . . 276
R v Watts [2010] EWCA Crim 1824 . . . 461
R v Webster [2010] EWCA Crim 2819 . . . 47
R v Webster (Andrew) [1995] 2 All ER 168 

(CA) . . . 630
R v Webster (Peter David) [2006] EWCA Crim 

415 . . . 864, 865, 868
R v Weekes (Stephen) [1999] 2 Cr App R 

520 . . . 646



lii |  table of cases

R v Wellard (Mike Colin) [1978] 1 WLR 921; 
[1978] 3 All ER 161; (1978) 67 Cr App R 364 
(CA) . . . 442

R v Welsh [1974] RTR 550 . . . 511
R v Wenton [2010] EWCA Crim 2361 . . . 630
R v Wheelhouse [1994] Crim LR 756 (CA) . . . 599
R v White (1853) 169 ER 696 . . . 511
R v White [1910] 2 KB 124 (CA) . . . 88
R v White (Anthony Delroy) [2001] EWCA Crim 

216; [2001] 1 WLR 1352 (CA) . . . 351
R v Whitefi eld (Arthur Armour) (1984) 79 Cr 

App R 36 (CA) . . . 890
R v Whitehouse [1941] 1 WLR 112 . . . 890
R v Whiteley (Nicholas Alan) (1991) 93 Cr App 

R 25 (CA) . . . 622
R v Whybrow (Arthur George) (1951) 35 Cr App 

R 141 (CA) . . . 789
R v Widdows [2011] EWCA Crim 1500 . . . 353, 

356
R v Willer (Mark Edward) (1986) 83 Cr App 

R 225; [1987] RTR 22 (CA) . . . 666
R v Willett [2010] EWCA Crim 1620 . . . 864
R v Williams [2010] EWCA Crim 2552 . . . 281
R v Williams (Barry Anthony); R v Davis (Frank 

O’Neill) [1992] 1 WLR 380; [1992] 2 All ER 183; 
(1991) 95 Cr App R 1 (CA) . . . 99, 100, 128

R v Williams (Gladstone) [1987] 3 All ER 411; 
(1984) 78 Cr App R 276; [1984] Crim LR 163 
(CA) . . . 104, 217, 651, 670, 707, 748, 749

R v Williams (Owen Richard) [1923] 1 KB 340 
(CA) . . . 425, 427, 429

R v Willoughby [2004] EWCA Crim 3365 . . . 272
R v Wilson (Alan Th omas) [1997] QB 47; [1996] 3 

WLR 125; [1996] 2 Cr App R 241; [1996] Crim 
LR 573 (CA) . . . 373–4, 375, 376, 380, 401

R v Wilson (Ashlea) [2007] EWCA Crim 
1251 . . . 668

R v Wilson (Clarence George); R v Jenkins 
(Edward John); R v Jenkins (Ronald Patrick) 
[1984] AC 242; [1983] 3 WLR 686; [1983] 3 All 
ER 448 (HL) . . . 340, 341, 604

R v Windle (Francis Wilfred) [1952] 2 QB 826 
(CA) . . . 695

R v Winson [1969] 1 QB 371 (CA) . . . 773
R v Wood (Clive) [2008] EWCA Crim 1305 . . . 260
R v Wood (William) and M’Mahon (James) 

(1830) 1 Mood CC 278 . . . 339
R v Woodman (George Eli) [1974] QB 754 

(CA) . . . 512
R v Woods [1969] 1 QB 447 (CA) . . . 164
R v Woods (Walter) (1982) 74 Cr App R 312 

(CA) . . . 447
R v Woollin (Stephen Leslie) [1999] 1 AC 82; [1998] 

3 WLR 382; [1998] 4 All ER 103; [1999] 1 Cr App 
R 8; [1998] Crim LR 890 (HL) . . . 135, 138–40, 
141, 142, 155, 240, 286, 344, 818, 867, 869

R v Wright [2007] EWCA Crim 3473 . . . 440

R v Wright (Glenn Paul) [2000] Crim LR 928; 
(2000) Th e Times, 17 May (CA) . . . 135

R v Wright (Shani Ann) [2000] Crim LR 
510 . . . 676

R v Yemoh [2009] EWCA Crim 930 . . . 877, 882
R v Z [2005] UKHL 22; [2005] 4 All ER 

685 . . . 670, 671, 672, 675–9
Rawlings v Till (1837) 3 M & W 28 . . . 334
Read v Coker (1853) 138 ER 1437 . . . 330
Rekvenyi v Hungary (25390/94) (2000) 30 EHRR 

519; 6 BHRC 554 (ECtHR) . . . 45
Roberts v Ramsbottom [1980] 1 WLR 823; [1980] 

1 All ER 7 . . . 687
Robinson v California 370 US 660 (1962) . . . 105
Robson v Hallett [1967] 2 QB 939 (CA) . . . 599
Roe v Kingerlee [1986] Crim LR 735 . . . 623
Roe v Wade 410 US 113 (US SCt, 1973) . . . 382
Rose v DPP [2006] EWHC 852 (Admin); [2006] 

Crim LR 993 . . . 463, 824
Rubie v Faulkner [1940] 1 KB 571, KBD . . . 864

S (Children) (Care Order: Implementation of 
Care Plan), Re; sub nom W and B (Children) 
(Care Plan), Re; W (Children) (Care Plan), Re; 
W (Children) (Care Order: Adequacy of Care 
Plan), Re [2002] UKHL 10; [2002] 2 AC 291; 
[2002] 2 WLR 720; [2002] 2 All ER 192; [2002] 1 
FLR 815; [2002] 1 FCR 577 (HL) . . . 40

S v McC [1972] AC 24; [1970] 3 WLR 366; [1970] 3 
All ER 107 . . . 83

S v Robinson (1968) (1) SA 666 . . . 892
St George’s Healthcare NHS Trust v S [1999] 

Fam 26; [1998] 3 All ER 673 (CA) . . . 81, 325, 
657, 662

Salabiaku v France (10519/83) (1988) 13 EHRR 
379 (ECtHR) . . . 47, 50, 224

Schloendorff  v Society of New York Hospital 
(1914) 105 NE 92 . . . 83

Scott (Anthony Peter) v Commissioner of Police 
of the Metropolis; sub nom R v Scott (Anthony 
Peter) [1975] AC 819; [1974] 3 WLR 741; [1974] 3 
All ER 1032 (HL) . . . 594, 824–6, 827

Scott v Shepherd (1773) 96 ER 525 . . . 93
Seaboard Off shore v Secretary of State for 

Transport [1994] 1 WLR 541 (HL) . . . 772
Shaw v DPP [1962] AC 220 (HL) . . . 827
Sheldrake v DPP [2005] 1 AC 264 . . . 47, 48–51, 52
Sherras v De Rutzen [1895] 1 QB 918 (DC) . . . 221
Sidaway v Board of Governors of the Bethlem 

Royal Hospital and the Maudsley Hospital 
[1985] AC 871 . . . 83

Silver v United Kingdom (A/161) (1983) 5 EHRR 
347 . . . 44

Simpson v Peat [1952] 2 QB 24 (CA) . . . 153
Smedleys Ltd v Breed [1974] AC 839 (HL) . . . 230
Smith v Littlewoods [1987] AC 241; [1987] 2 WLR 

480; [1987] 1 All ER 710 (HL) . . . 76



table of cases | liii

Smith v Newsam (1674) 3 Keble 283 . . . 386, 387
Smith v Superintendent of Woking Police Station 

(1983) 76 Cr App R 234 . . . 329, 331, 386, 387
Sooklal (Narine) v Trinidad and Tobago [1999] 1 

WLR 2011 (PC) (Trin) . . . 877
Southwark LBC v Williams [1971] Ch 734; [1971] 

2 All ER 175 (CA) . . . 656, 682
State v Dufi eld 549 A 2d 1205 (NH, 1988) . . . 198
State v Preslar (1856) 48 NC 417 (USA) . . . 129
Steel v United Kingdom (1999) 28 EHRR 603 

(ECtHR) . . . 45, 46
Stephen Malcolm see R v R (Stephen Malcolm)
Sunday Times (Th e) v United Kingdom (No.2) 

(1992) 14 EHRR 229 . . . 45
Sweet v Parsley [1970] AC 132 (HL) . . . 216, 217, 222

T (Adult: Refusal of Treatment), Re [1993] Fam 
95 . . . 83

T v DPP [2003] EWHC 266; [2003] Crim LR 
622 . . . 336

T v United Kingdom (24724/94) [2000] 2 All ER 
1024 (Note); (2000) 30 EHRR 121; 7 BHRC 
659; 12 Fed Sent R 266; [2000] Crim LR 187 
(ECtHR) . . . 701

Talkington v Magee [1902] 2 KB 427 . . . 532
Teixeira de Castro v Portugal (1999) 28 EHRR 

101; 4 BHRC 533; [1998] Crim LR 751 
(ECtHR) . . . 684

Tesco Stores Ltd v Brent LBC [1993] 1 WLR 1037; 
[1993] 2 All ER 718 . . . 772

Tesco Supermarkets Ltd v Nattrass [1972] AC 153 
(HL) . . . 772, 782

Th omas v News Group Newspapers Ltd [2001] 
EWCA Civ 1233 (CA) . . . 354

Th omas v NUM [1985] 2 All ER 1 . . . 386
Th orne v Motor Trade Association [1937] AC 797 

(HL) . . . 607
Th ornton v Mitchell [1940] 1 All ER 339 

(KBD) . . . 773, 887
Tison v Arizona 107 S Ct 1676 (1987) . . . 906
Treacy v DPP [1971] AC 537 (HL) . . . 606, 607
Troughton v Metropolitan Police [1987] Crim LR 

138 (DC) . . . 586
TS v R [2008] EWCA Crim 6 . . . 447
Tuberville v Savage (1669) 1 Mod Rep 3; 86 ER 

684 . . . 330, 334, 387
Tuck v Robson [1970] 1 WLR 741; [1970] 1 All ER 

1171 (DC) . . . 76, 864

United States v Kantor 677 F Supp 1421 (CD Cal, 
1987) . . . 234

United States v King (1888) 34 F 302 (USA) . . . 450
Unsworth v DPP [2010] EWHC 3037 

(Admin) . . . 625

Vane v Yiannopoulos [1965] AC 486 
(HL) . . . 773

Vezina v R [1986] 1 SCR 2 (Canada) . . . 826
Vo v France (2005) 40 EHRR 259 . . . 238

W v W [1972] AC 24 . . . 83
Wai Yu-Tsang v Th e Queen [1992] 1 AC 269; 

[1991] 3 WLR 1006; [1991] 4 All ER 664; 
(1991) 94 Cr App R 264; [1992] Crim LR 
425; (1991) 135 SJLB 164 (PC) (HK) . . . 
825–7

Warner v Commissioner of Police of the 
Metropolis [1969] 2 AC 256 (HL) . . . 
226, 227

Wass v DPP (QBD, 11 May 2000) . . . 353
Watmore v Jenkins [1962] 2 QB 572 . . . 687
Webley v Buxton [1977] QB 481 . . . 798
Welham v DPP [1961] AC 103; [1960] 2 WLR 669; 

[1960] 1 All ER 805 (HL) . . . 825, 826
Westminster City Council v Croyalgrange 

Ltd [1986] 1 WLR 674; [1986] 2 All ER 353 
(HL) . . . 164

Wheatley and Penn v Commissioner of Police 
of the British Virgin Islands [2006] UKPC 
24 . . . 525

Whittaker v Campbell [1984] QB 318 . . . 554
Wiffi  n v Kincard (1807) 2 Bos & PNR 471; 127 

ER713 . . . 334
Wilcox v Jeff ery [1951] 1 All ER 464 (DC) . . . 864, 

899
Williams v Phillips (1957) 41 Cr App R 5 . . . 512
Winterwerp v Netherlands (A/33) (1979–80) 2 

EHRR 387 (ECtHR) . . . 695, 696
Winzar v Chief Constable of Kent (1983) Th e 

Times, 28 March . . . 86
Wise v Dunning [1902] 1 KB 167 . . . 92
Woolmington v DPP [1935] AC 462 (HL) . . . 46
Workman v Cowper [1961] 2 QB 143 . . . 648

X v Netherlands (A/91); sub nom X and Y v 
Netherlands (8978/80) (1986) 8 EHRR 235 
(ECtHR) . . . 655

Yarimaka, Re [2002] EWHC 589 (Admin); 
[2002] Crim LR 648; [2002] 2 Cr App R 33 
(CA) . . . 632, 814

Yearworth v North Bristol NHS Trust [2009] 
EWCA Civ 37 . . . 511

Yip Chiu-Cheung v Th e Queen [1995] 1 AC 111; 
[1994] 2 All ER 924 (HL) . . . 134, 685, 821, 
822–3

Z v United Kingdom (2002) 34 EHRR 3 . . . 224
Zezev see Yarimaka, Re



Abortion Act 1967 . . . 239
s 1(1)(d) . . . 661

Accessories and Abettors Act 1861
s 8 . . . 818, 850, 856, 857

Anti-terrorism, Crime and Security Act 
2001 . . . 350

Bribery Act 2010 . . . 609
British Nationality Act 1948

s 3 . . . 239

Children Act 1989
s 23(2)(a) . . . 460
s 59(1)(a) . . . 460
s 82(5) . . . 459

Children Act 2004
s 58 . . . 665
s 58(1), (2) . . . 665

Children and Young Persons Act 1933
s 1 . . . 74, 80, 665
s 50 . . . 701

Civil Aviation Act 1982
s 61 . . . 46

Communications Act 2003 . . . 329
s 127 . . . 357

Computer Misuse Act 1990 . . . 510, 511, 548, 621, 
622, 631, 636
s 1 . . . 631, 632, 633
s 1(1) . . . 631–2
s 1(2) . . . 632
s 2 . . . 633
s 3(1), (2) . . . 633
s 17 . . . 632
s 17(2) . . . 632
s 17(5) . . . 633

Coroners and Justice Act 2009 . . . 254, 255, 258, 
266, 284, 323
s 52 . . . 260
s 53 . . . 708
s 54 . . . 243, 244, 251
s 54(1) . . . 243
s 54(1)(c) . . . 250
s 54(2) . . . 243, 245, 310
s 54(3) . . . 243, 249

s 54(4) . . . 243, 244, 245
s 54(5) . . . 243
s 54(6), (7) . . . 243
s 55 . . . 245, 246
s 55(2), (3) . . . 245
s 55(4) . . . 245, 309
s 55(5) . . . 245
s 55(6) . . . 245, 309
s 55(6)(a) . . . 246
s 55(6)(b), (c) . . . 248
s 56 . . . 243

Corporate Manslaughter and Corporate 
Homicide Act 2007 . . . 769–70, 784
s 1(1) . . . 770
s 1(3) . . . 771, 784
s 1(4) . . . 784
s 1(4)(b) . . . 771
s 1(4)(c) . . . 771
s 2 . . . 771
s 2(6) . . . 771
ss 3–8 . . . 771
s 8(2), (3) . . . 771
s 9 . . . 770

County Courts Act 1984
s 14(1)(b) . . . 349

Crime and Disorder Act 1998
s 1 . . . 11, 12
s 28 . . . 350
s 28(1)(a) . . . 351
s 28(1)(b) . . . 202, 351
s 29 . . . 350
s 30 . . . 350
s 30(1) . . . 630
ss 31, 32 . . . 350
s 34 . . . 701

Crime (Sentences) Act 1997
ss 2–4 . . . 67

Criminal Appeal Act 1968
s 2(1) . . . 535
s 3(2) . . . 343
s 33(2) . . . 518

Criminal Attempts Act 1981 . . . 796, 798, 802, 
818, 843, 850
s 1 . . . 790, 801

TABLE OF LEGISLATION

Where sections are reproduced in full, the page number is shown in bold.



table of legislation | lv

s 1(1) . . . 788, 789, 795, 802, 843
s 1(2) . . . 540, 800, 802, 804
s 1(3) . . . 800
s 1(4) . . . 799
s 1(4)(b) . . . 886
s 4(3) . . . 795
s 5 . . . 814

Criminal Damage Act 1971 . . . 151, 621, 642
s 1 . . . 145, 148–50, 622, 624, 629
s 1(1) . . . 78, 148, 622, 624, 626, 629, 630
s 1(2) . . . 148, 624, 628, 629, 630, 791, 792
s 1(2)(b) . . . 161, 629
s 1(3) . . . 628
s 2 . . . 357, 621, 630
s 3 . . . 621, 625
s 4 . . . 622, 628
s 5 . . . 625, 630
s 5(2) . . . 624–5, 626, 708
s 5(2)(a) . . . 625
s 5(2)(b) . . . 624–5, 626, 627, 669
s 5(2)(b)(i) . . . 625, 626
s 5(2)(b)(ii) . . . 625
s 5(3) . . . 625, 625, 708
s 5(4) . . . 625, 625
s 10 . . . 623, 624
s 10(1) . . . 623
s 10(2)–(4) . . . 624

Criminal Justice Act 1925
s 47 . . . 676, 683

Criminal Justice Act 1967
s 8 . . . 140, 197

Criminal Justice Act 1972
s 36 . . . 686

Criminal Justice Act 1987
s 12 . . . 823

Criminal Justice Act 1988 . . . 544
s 39 . . . 326

Criminal Justice Act 1991 . . . 598
Criminal Justice Act 1993

Pt III . . . 544
Criminal Justice Act 2003

Sch 21 . . . 264
Criminal Justice and Immigration Act 2008

s 76(1)–(10) . . . 643
Criminal Justice and Public Order Act 1994

ss 61, 68, 69 . . . 611
Criminal Law Act 1967

s 3 . . . 642, 644, 647, 651
s 3(1) . . . 642, 643
s 3(2) . . . 642
s 4 . . . 892
s 4(1) . . . 799

s 5 . . . 892
s 5(1) . . . 799
s 6(4) . . . 798

Criminal Law Act 1977 . . . 815, 819, 856
s 1 . . . 823
s 1(1) . . . 813, 814, 817, 818–20, 822
s 1(1)(b) . . . 823
s 1(2) . . . 818
s 2(2)(a) . . . 815, 848
s 2(2)(b), (c) . . . 815
s 4(1) . . . 813
s 5(1), (2) . . . 813
s 5(8), (9) . . . 815
s 6 . . . 357
s 51(1) . . . 357

Criminal Law Act (Northern Ireland) 1967
s 3(1) . . . 643

Criminal Lunatics Act 1800 . . . 691
Criminal Procedure (Insanity) Act 1964 . . . 698

s 4 . . . 697
s 4(5), (6) . . . 697
s 4A . . . 697, 698, 699, 700
s 4A(1) . . . 698
s 5(3) . . . 697
s 6 . . . 690

Criminal Procedure (Insanity and Unfi tness to 
Plead) Act 1991 . . . 254, 697, 741
s 1 . . . 696

Customs and Excise Management Act 
1979 . . . 801, 823
s 170(1)(b) . . . 801
s 170(2) . . . 822, 823
s 170(2)(b) . . . 822

Dangerous Dogs Act 1991 . . . 18
Domestic Violence, Crime and Victims 

Act 2004
s 5 . . . 74, 282
s 22 . . . 697

Explosive Substances Act 1883 . . . 621

Female Genital Mutilation Act 2003 . . . 376
Firearms Act 1968

s 1(1)(a) . . . 222
s 16 . . . 630

Fraud Act 2006 . . . 554, 570–3, 578, 579, 583, 
591–9
s 2 . . . 573–7, 578, 582, 586, 587
s 2(1) . . . 571, 581
s 2(2) . . . 571
s 2(2)(a) . . . 574
s 2(2)(b) . . . 572



lvi |  table of legislation

s 2(3) . . . 571, 574
s 2(4) . . . 572, 575
s 2(5) . . . 572
s 3 . . . 574, 577, 578
s 4 . . . 577, 580
s 4(1) . . . 578
s 5 . . . 577
s 6 . . . 580
s 6(1) . . . 580
s 7 . . . 580, 851
s 11 . . . 511, 580, 581, 582, 583
s 11(1) . . . 580
s 11(2) . . . 580, 581, 582

Health Act 2006 . . . 53
Homicide Act 1957 . . . 289, 302

s 1 . . . 241
s 2 . . . 261
s 2(1) . . . 254, 255, 259, 260
s 2(1)(c) . . . 258, 259
s 2(1A) . . . 254, 255, 259
s 2(1B) . . . 255, 259, 262
s 2(2) . . . 255
s 2(3) . . . 254
s 3 . . . 305
s 4 . . . 263
s 4(2), (3) . . . 263

Human Fertilisation and Embryology Act 1990
s 37(1)(a) . . . 239

Human Rights Act 1998 . . . 1, 9, 17, 36, 39, 44, 223, 
227, 265, 317, 592, 653, 654, 684, 695, 696, 757
s 3 . . . 39, 40, 47, 52
s 6 . . . 40
s 6(1), (2) . . . 40
s 6(3)(a) . . . 40

Human Tissue Act 2004 . . . 511

Indecency with Children Act 1960
s 1 . . . 216, 217–18
s 1(1) . . . 216, 217, 220

Infant Life (Preservation) Act 1929 . . . 239
Infanticide Act 1938 . . . 266

s 1(1) . . . 266
Insolvency Act 1986

s 216 . . . 221
Interpretation Act 1978

s 5 . . . 770
Sch 1 . . . 770

Larceny Act 1916
s 33 . . . 542

Law Reform (Year and a Day Rule) Act 
1996 . . . 88, 240, 267

Licensing Act 1964
s 59(1) . . . 772

Magistrates Courts Act 1980
s 44 . . . 856
s 101 . . . 51

Malicious Damage Act 1861 . . . 34
s 2 . . . 621

Mental Capacity Act 2005
s 1 . . . 377
s 2(1) . . . 377
s 3(1) . . . 377, 435–6
s 44 . . . 74

Mental Health Act 1983 . . . 62
s 1 . . . 461
s 12 . . . 742
s 26(3) . . . 661

Metropolitan Police Act 1839
s 54(13) . . . 10

Misuse of Drugs Act 1971 . . . 86, 226, 228, 679
s 5 . . . 49, 227
s 5(3) . . . 227
s 5(4) . . . 228
s 8 . . . 118
s 28 . . . 49, 227, 228

Off ences Against the Person Act 1861 . . . 340, 366, 
369–72, 386–9, 391, 392, 407, 419, 568, 604, 670
s 9 . . . 239
s 16 . . . 329, 357
s 18 . . . 205, 339, 340, 344, 345, 350, 361, 364, 

381, 388–93, 665, 667, 888
s 20 . . . 98, 338, 339–45, 346, 350, 358, 359, 361, 

363, 364, 366–8, 370, 376, 380, 381, 388–93, 
425, 426, 568, 665, 888

s 23 . . . 91, 272, 346, 347, 348, 816
s 24 . . . 346, 347, 347–9, 348, 816
s 31 . . . 389
s 36 . . . 17, 349
ss 38–46 . . . 391, 392
s 47 . . . 98, 327, 328, 336, 338, 343, 346, 350, 

366–70, 374, 380, 388–9, 391–3, 407, 665
s 58 . . . 165, 238, 239, 347, 663
s 59 . . . 239, 901

Police Act 1964
s 51 . . . 392
s 51(1) . . . 333

Police Act 1996
s 89 . . . 349

Police and Criminal Evidence Act 1984
s 78 . . . 684

Police and Justice Act 2006 . . . 631



table of legislation | lvii

Powers of Criminal Courts (Sentencing) Act 
2000 . . . 545
ss 109–111 . . . 67

Prevention of Crime Act 1953 . . . 86, 226
Proceeds of Crime Act 2002 . . . 850
Protection from Eviction Act 1977 . . . 73
Protection from Harassment Act 1997 . . . 164, 

324, 329, 355, 357, 409–12, 447
s 1 . . . 352–6, 355, 410
s 1(1) . . . 352, 353
s 1(2) . . . 352, 355
s 1(3) . . . 353, 356
s 1(3)(c) . . . 355, 356
s 2 . . . 350, 355, 410
s 3 . . . 410
s 4 . . . 350, 356
s 4(1)–(3) . . . 356
s 7(2) . . . 354, 412
s 7(3) . . . 353, 410
s 7(4) . . . 353

Public Order Act 1986
s 1 . . . 357, 893
ss 2, 3 . . . 357
s 4 . . . 350, 357
s 4A . . . 350
s 5 . . . 9, 350, 357
s 6(5) . . . 155

Road Safety Act 2006
s 30 . . . 280

Road Traffi  c Act 1972
s 6(1) . . . 861

Road Traffi  c Act 1988 . . . 799
s 1 . . . 279
s 2A . . . 279
s 2A(2), (3) . . . 279
s 3A(1) . . . 280
s 3ZA . . . 280
s 3ZB . . . 280–1
s 4(2) . . . 86, 155
s 5 . . . 861
s 5(1)(a) . . . 696
s 5(1)(b) . . . 48
s 5(2) . . . 48–50
s 6 . . . 73
s 7 . . . 280
s 87(1) . . . 281
s 103(1)(b) . . . 281
s 143 . . . 281

Road Traffi  c Act 1991 . . . 279

Serious Crime Act 2007 . . . 788, 805–12, 851, 
856, 891

Pt 2 . . . 799, 805, 807, 808, 810, 812, 851, 853, 
894, 900, 913

s 44 . . . 805, 806, 807, 808, 809, 810, 811, 849, 
857, 860

s 44(1) . . . 805
s 44(2) . . . 805, 807, 809
s 45 . . . 805, 806, 808–11, 849, 857, 860
s 45(1)–(4) . . . 805
s 46 . . . 805, 806, 808–11, 849, 857, 860
s 47 . . . 807, 811
s 47(2) . . . 807, 810
s 47(4) . . . 808
s 47(5) . . . 807, 810
s 47(5)(a)(i) . . . 810, 811
s 47(5)(a)(ii) . . . 810
s 47(5)(a)(iii) . . . 811
s 47(5)(b) . . . 811
s 47(6) . . . 811
s 47(8) . . . 806, 811
s 47(8)(c) . . . 808
s 47(9) . . . 806
s 50 . . . 812, 848
s 50(1) . . . 805, 812
s 50(2), (3) . . . 806, 812
s 51 . . . 812
s 65(1)–(3) . . . 807
Sch 3 . . . 808

Sex Off enders Act 1997
Pt I . . . 218
Sch 1, para 1(1)(b) . . . 218

Sexual Off ences Act 1956 . . . 421, 422, 441
s 3 . . . 427
s 5 . . . 220, 221, 456
s 6 . . . 220, 456
s 6(3) . . . 219, 220
s 14 . . . 219, 220
s 14(1) . . . 219, 220
s 14(2) . . . 219
s 14(3) . . . 219, 220
s 14(4) . . . 220

Sexual Off ences Act 1967 . . . 372
Sexual Off ences Act 2003 . . . 225, 421–3, 425, 426, 

434–7, 439, 445–51, 454, 458–61, 463, 464, 467, 
493, 497–500, 606, 728, 790
s 1 . . . 421, 422, 444–8, 497
s 1(1) . . . 421
s 1(1)(a) . . . 444
s 1(1)(c) . . . 445, 449
s 1(2) . . . 421, 446, 447, 450, 451
s 2 . . . 421, 423, 451
s 2(1)–(3) . . . 451
s 3 . . . 157, 161, 421, 452
s 3(1) . . . 157, 452



lviii |  table of legislation

s 3(1)(a) . . . 157
s 3(2), (3) . . . 452
s 4 . . . 422, 428, 454
s 4(1), (2) . . . 454
s 5 . . . 52, 223, 225, 435, 455–7
ss 6, 7 . . . 455, 457
s 8 . . . 455
s 9 . . . 456, 457
s 9(1) . . . 457
ss 10–12 . . . 457
s 13 . . . 52, 223, 225, 456, 457
s 14 . . . 457
s 15 . . . 457
s 15(1) . . . 458
s 15(2) . . . 458
s 16 . . . 435, 458
s 16(1) . . . 458–9
s 17 . . . 435, 458
s 17(1) . . . 459
s 18 . . . 435, 458
s 18(1) . . . 459
s 19 . . . 435, 458
s 20 . . . 435
s 21 . . . 435
s 21(2)–(5) . . . 459
s 22 . . . 435, 459
s 22(2) . . . 459
s 23 . . . 435, 459
s 24 . . . 435, 459
s 25 . . . 460
s 26 . . . 460
s 27(1)–(5) . . . 460
ss 30–6 . . . 461
ss 37–41 . . . 461
ss 47–9 . . . 461
ss 52–3 . . . 461, 462
ss 57–9 . . . 462
s 61 . . . 346
s 62 . . . 349, 606
s 63 . . . 454, 605
s 63(1) . . . 159, 605
s 63(2) . . . 606
s 64(1)–(2) . . . 462
s 64(4) . . . 462
s 65 . . . 462
ss 66, 67 . . . 463
s 69 . . . 463
s 69(1)(c) . . . 159
s 69(2)(c) . . . 159
s 70 . . . 463
s 70(1)(c) . . . 159
s 74 . . . 423, 424, 426–9, 434, 435, 437, 

438, 440, 444
s 75 . . . 427, 431, 434, 437, 449, 451, 452, 486

s 75(1) . . . 431, 445
s 75(2) . . . 431, 440, 445
s 75(2)(a)
             (b) . . . 432
s 75(2)(c) . . . 432
s 75(2)(d) . . . 433, 437
s 75(2)(e) . . . 433, 436
s 75(2)(f) . . . 433, 437, 448, 449
s 75(3) . . . 431
s 76 . . . 424, 426–30, 434, 437, 444, 446, 449, 

451, 452
s 76(1) . . . 424
s 76(2) . . . 424, 429, 448
s 76(2)(a) . . . 425, 427, 428
s 78 . . . 452
s 78(a), (b) . . . 452, 453
s 79(2) . . . 423
s 79(3) . . . 421, 422
s 79(6) . . . 461
s 79(8) . . . 452
s 79(9) . . . 423

Statutory Instruments Act 1946
s 3(2) . . . 708

Suicide Act 1961 . . . 265
s 2 . . . 856
s 2(1) . . . 263, 799

Tattooing of Minors Act 1969 . . . 378
Terrorism Act 2000 . . . 631

s 11(1) . . . 48, 49, 50
s 11(2) . . . 48, 50

Terrorism Acts . . . 850
Th eft  Act 1968 . . . 175, 441, 512, 517, 519–20, 534, 

554–7, 577, 592
s 1 . . . 391, 507, 519, 534, 535
s 1(1) . . . 507–8, 518–21
s 1(2) . . . 527
s 1(3) . . . 519
s 2 . . . 176, 532, 534, 573, 575
s 2(1) . . . 532–3, 534
s 2(1)(a) . . . 522, 533, 534, 709
s 2(1)(b) . . . 519, 523, 533
s 2(1)(c) . . . 533
s 2(2) . . . 533, 534, 535
s 3 . . . 526, 527, 530
s 3(1) . . . 516, 518, 521, 525
s 3(2) . . . 526
s 4 . . . 508, 519
s 4(1) . . . 508, 519
s 4(2) . . . 519
s 4(2)(a) . . . 509
s 4(2)(b), (c) . . . 509
s 4(3) . . . 509
s 4(4) . . . 510



table of legislation | lix

s 5 . . . 512, 519
s 5(1) . . . 512, 513, 516, 519
s 5(2) . . . 513
s 5(3) . . . 513, 514, 515
s 5(4) . . . 516, 553
s 6 . . . 528, 531, 569
s 6(1) . . . 528, 529, 531, 532
s 6(2) . . . 528, 530
s 8 . . . 349, 537
s 8(1) . . . 537
s 8(2) . . . 537, 539
s 9 . . . 597, 600, 601, 613
s 9(1) . . . 603
s 9(1)(a) . . . 597, 598, 604, 605, 611, 612
s 9(1)(b) . . . 598, 603–5, 611–13
s 9(2) . . . 597, 598
s 9(4) . . . 598
s 10 . . . 605, 613, 624
s 10(1) . . . 605
s 11(1) . . . 519, 532
s 12 . . . 548
s 12(1) . . . 519, 532
s 13 . . . 510, 519
s 15 . . . 519, 535, 553, 554, 564, 770
s 15(1) . . . 519, 534, 570
s 15A . . . 570
s 16 . . . 570, 770
s 17 . . . 391, 770
s 18 . . . 770
s 20(2) . . . 534, 570
s 21 . . . 357, 606, 609
s 21(1) . . . 606, 609
s 21(2) . . . 606
s 22 . . . 592
s 22(1) . . . 539, 542
s 24(2) . . . 540
s 24(3), (4) . . . 540
s 25 . . . 226, 580, 605
s 34 . . . 607
s 34(1) . . . 519
s 34(2)(a) . . . 577, 607
s 34(2)(b) . . . 539, 585

Th eft  Act 1978 . . . 582
s 1 . . . 570, 581, 582
s 1(2) . . . 585
s 2 . . . 570
s 3 . . . 584, 586–7
s 3(1), (2) . . . 585
s 3(3) . . . 585, 586
s 3(4) . . . 585
s 5(2) . . . 585

Trade Marks Act 1994
s 92 . . . 49

Trial of Lunatics Act 1883
s 2 . . . 692

Australian Law

Criminal Code Act . . . 780

United States Law

California Penal Code
s 646.9(e) . . . 412

Visual Artists Rights Act 1990 . . . 635

International Law

European Convention on Human 
Rights . . . 36, 39–44, 50, 53, 238, 369, 372, 
655, 865
Art 2 . . . 41, 82, 265, 653, 654, 655, 757
Art 2(1) . . . 41, 653
Art 2(2) . . . 41, 653–4
Art 2(2)(a) . . . 654
Art 3 . . . 41, 422, 655, 673, 701
Art 5 . . . 45, 275, 695, 696, 757
Art 5(1) . . . 41–2
Art 5(2)–(5) . . . 42
Art 6 . . . 3, 12, 42, 47, 50, 52, 53, 79, 223, 224, 

275, 317, 555, 684, 698
Art 6(1) . . . 42, 223, 698, 700
Art 6(2) . . . 12, 42, 47, 48, 50, 223, 224, 255, 696, 

698, 699, 700
Art 6(3) . . . 12, 42, 700
Art 6(3)(d) . . . 698
Art 7 . . . 275, 422, 536, 592
Art 7(1) . . . 42
Art 7(2) . . . 43
Art 8 . . . 44, 52, 223, 224, 225, 325, 397, 455, 

464, 655
Art 8(1) . . . 43, 225, 372
Art 8(2) . . . 43, 224, 372
Art 9(1), (2) . . . 43
Art 10 . . . 44, 46, 50
Art 10(1) . . . 43
Art 10(2) . . . 43, 45, 46
Art 11(1)–(2) . . . 43
Art 14 . . . 44, 757

International Covenant on Civil and Political 
Rights 1966
Art 6 . . . 82



TABLE OF SECONDARY LEGISLATION

Air Navigation (No 2) Order 1995 (SI 1995/1970)
Art 57 . . . 46

Aliens Order 1920 (SR&O 1920/448)
Art 1(3) . . . 86
Art 18(1)(b) . . . 86

Money Laundering Regulations 1993 (SI 
2003/3075) . . . 544



1
AN INTRODUCTION TO 

CRIMINAL LAW

CENTRAL ISSUES

It is extremely diffi  cult to answer 1. 
the question: ‘what is a crime?’. An 
important distinction is drawn 
between the criminal law, where 
the aim of the court is to punish the 
wrongdoing of the defendant, and 
the civil law, where the aim of the 
court is to compensate the victim 
for injuries wrongfully caused by the 
defendant.
There are certain principles which 2. 
are generally thought to underpin 
the criminal law. These include the 
principle of legality (that crimes 
should be clearly defined), the prin-
ciple of responsibility (that a person 
should only be guilty if they are to 
be blamed for their actions), the 
principle of minimum criminaliza-
tion (that the criminal law should 
be used only where absolutely nec-
essary), the principle of proportion-
ality (that the sentence given for 
an offence should ref lect its seri-
ousness), and the principle of fair 
labelling (that the description of the 
offence should accurately describe 
the wrong involved).

Th e criminal law is made up of a mix-3. 
ture of statutes and common law prin-
ciples. Some people believe that the law 
would be in a better state if the crimi-
nal law was put into a single Criminal 
Code. However, others think that this 
would make the law too infl exible.
Th ere has been much debate about 4. 
how the government should decide 
which acts are criminal. A popular 
approach is to say that the criminal 
law should only be concerned with 
acts which cause other people harm.
Th ere is extensive dispute between 5. 
criminal lawyers on how to determine 
the extent to which a defendant can be 
blamed for his or her actions.
Criminal lawyers tend to focus on the 6. 
defi nitions of criminal off ences. In 
practice, the procedures that lead to 
a person facing a criminal court are 
also extremely important.
Th e Human Rights Act 1998 now 7. 
plays a central role in several parts of 
the criminal law.
Feminist and critical scholars have 8. 
done much to challenge some of the 
unspoken assumptions that underlie 
the criminal law.
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 what is a crime?
You probably think you know what crimes are: murder, rape, theft , and so forth. But is it 
possible to defi ne a crime? A wide range of conduct can be the basis for criminal off ences. 
Everything from murder to shoplift ing; from pollution off ences to speeding. Can a defi ni-
tion of ‘a crime’ be found which includes all these off ences?

As the following extract demonstrates, the answer to the question ‘what is a crime?’ 
depends on your perspective:1

L. Farmer, ‘Defi nitions of Crime’ in P. Cane and J. Conaghan (eds) The Oxford 
Companion to Law (Oxford: OUP, 2008), 263–4

There is no simple and universally accepted defi nition of crime in the modern criminal law, 
a feature that probably refl ects the large and diverse range of behaviours that have been 
criminalized by the modern state. It is now widely accepted that crime is a category created 
by law—that is, a law that most actions are only criminal because there is a law that declares 
them to be so—so this must be the starting point for any defi nition.

Most modern defi nitions of crime fall into two main categories, the moral and the pro-
cedural. Moral defi nitions of crime are based on the claim that there is (or should be) some 
intrinsic quality that is shared by all acts criminalized by the state. This quality was originally 
sought in the acts themselves—that all crimes were in an important sense moral wrongs, or 
mala in se—and that the law merely recognized this wrongful quality. The weakness of this 
approach was that it could extend to certain actions which seemed morally neutral (often 
refered to as mala prohibita), such as speeding or failing to register the birth of a child, which 
have been made crimes by statute. Accordingly, it is argued crimes are such because criminal 
law recognizes public wrongs as violations of rights or duties owed to the whole community, 
that is, that the wrong is seen as the breach of the duty owed to the community to respect 
the law. This defi nition covers a broader range of offences, as well as recognizing the socio-
logical fact that many acts are criminal only by virtue of being declared so by the law. The 
strength of this type of defi nition is less a description of the object of the crimination law, than 
as an account of the principles which should limit the proper scope of the criminal law.

Procedural defi nitions, by contrast, defi ne crimes as those acts which might be prosecuted 
or punished under criminal procedure. The most infl uential defi nition of this type was pro-
duced by legal theorist, Glanville Williams, in 1955. He sought a purely formal defi nition of 
crime. For him, a crime is

an act capable of being followed by criminal proceedings having a criminal outcome, and a pro-
ceeding or its outcome is criminal if it has certain characteristics which mark it as criminal.

This is undeniably circular (something is criminal if it is criminal), and seems to avoid defi nition 
of the term ‘criminal’ and so might appear to be of little use. However, it arguably refl ects more 
accurately the reality of the modern criminal law, where the scope of the law has extended to 
include large numbers of regulatory offences tried under criminal proceedings, the content of 
which go far beyond conduct which can easily be regarded as moral or even public wrongs. 
However, given the diverse range of sanctions and procedures which can be adopted, from 

1 Lacey (1998a). For the benefi ts of considering the law from diff erent perspectives, see Lacey (2001) on 
history, Nelken (1987) on economics, Ainsworth (2000) on psychology, and Fletcher (2001) on philosophy.
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forms of treatment or reparation to mediation or restorative justice, it is not obvious that this 
defi nition alone can help to determine what is or is not a criminal proceeding.

As this extract suggests, whether a particular kind of conduct should be regarded as crim-
inal can change over time as a response to political and social factors and depends on where 
in the world you live. For example, the legal response to homosexual sexual activity2 has 
changed over the decades in response to a variety of social, political, and legal infl uences.

Th e defi nition of a crime comes into focus when it is necessary to distinguish crimes from 
civil wrongs. If you hit someone you may be prosecuted for the criminal off ence of assault 
and receive a fi ne. You may also be sued by the victim for damages in the civil law of tort. 
Both proceedings in a sense result in the same outcome for the defendant: a loss of money; 
but these legal proceedings have crucial diff erences. It is the censure and punishment that 
are attached to a criminal conviction which can explain the diff erence between civil and 
criminal proceedings.3 A fi ne carries with it moral blame, while an award of damages may 
signify that a person is responsible for the loss, but not carry the sense of condemnation that 
a criminal sanction does. Th is has led Andrew von Hirsch and others to suggest that it is 
the censure that attaches to a criminal penalty which most clearly distinguishes criminal 
wrongs from other legal wrongs.4 Not everyone is convinced by this argument. It is, for 
example, possible to award punitive damages in civil proceedings if the court regards the 
tort or breach of contract as a particularly blameworthy one. A diff erent explanation of the 
diff erence between civil and criminal proceedings is provided by Andrew Simester and Bob 
Sullivan:

Assault involves an interference with fundamental rights of the victim, rights which the 
State is perceived to have a duty to protect. By contrast, individuals are normally able to 
protect themselves against breach of contract, and can satisfactorily undo any damage suf-
fered with the aid of the civil law.5

Th ey, therefore, argue that the state intervenes with the criminal law to protect citizens when 
people are unable to protect themselves or receive adequate compensation through the civil 
courts.

In the following passage, Lucia Zedner warns against defi ning crimes simply in terms of 
the offi  cial legal response.6 She starts by setting out the offi  cial legal classifi cations of what 
crimes are, before challenging them:

L. Zedner, Criminal Justice (Oxford: OUP, 2005), 58–63

Thinking about crime as a legal category poses problems for students of criminal justice. It 
tends to downplay the contingency of crime and, by imposing fi xed defi nitions, to deny its 

2 Lesbian sexual behaviour has not been the subject of specifi c prohibition under the criminal law.
3 G. Williams (1955). Punishment is what defi nes criminal proceedings for the purposes of Art. 6 of the 

European Convention on Human Rights (Ashworth 2001).
4 von Hirsch (1993: 9–12).   5 Simester, Spencer, Sullivan, and Virgo (2010: 2–3).
6 See Edwards (2011) who is concerned that too oft en the Government does not make it clear why some-

thing has been made criminal.
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fered with the aid of the civil law.5

Thinking about crime as a legal category poses problems for students of criminal justice. It
tends to downplay the contingency of crime and, by imposing fi xed defi nitions, to deny its
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open and contested nature. Understanding the central components of the legal classifi ca-
tion of crime is indispensable but it is also fraught with diffi culties.

First, central to the legal classifi cation of crime is its public quality. A wrong that arises 
primarily in respect of the rights and duties owed only to individuals is the subject of civil 
law, whether as a tort, a breach of contract or trust and property rights. A crime is differenti-
able by the fact that the wrong is deemed to offend against duties owed to society. Just 
to complicate matters, the same conduct (or inaction) may be both a civil and a criminal 
wrong; in which case proceedings may generally be taken in both civil and criminal court 
simultaneously. For example, an assault is potentially both a tort and a crime, and a decep-
tion may entail a tort, a breach of contract or trust or be treated as a crime. Given this overlap 
it is important to identify the differences that determine whether civil or criminal liability, or 
both, arise. The liability of the civil wrongdoer is based principally upon the loss he or she has 
occasioned, whereas the criminal wrong resides, in principle at least, in the voluntary action 
of the perpetrator, their culpability, and the harm caused. And whereas in civil law proceed-
ings are generally brought by the injured party in order to secure compensation or restitution, 
it is generally the state that prosecutes and punishes crime. A serious problem with the 
legal classifi cation of crime as public wrong is that it is uninformative: a crime is that which 
is legally designated as criminal. But the classifi cation does not tell us how, why, or to what 
end that legal designation has arisen. It cannot explain why some forms of deviance attract 
the response of the law and not others. It does not explain what determines whether that 
response is criminal, or civil, or both.

A second facet of the legal classifi cation of crime is that every crime must be so designated 
by statute or case law and its component parts clearly specifi ed. Every crime consists of a 
conduct element and, unless it is a crime of strict liability, an accompanying mental element. 
The conduct element specifi es the act or conduct, omission, consequence, or state of affairs 
that is the substance of the offence. The mental element specifi es the state of mind that the 
prosecution must prove the defendant had at the time of committing the offence. Both must 
be set down in law to defi ne an offence and both must be proven in order to secure a convic-
tion. For lawyers, this defi nition has some important attractions. It honours the principle that 
there be no crime without law and that liability arises only in respect of actions or omissions 
already proscribed by law as criminal. This principle allows people to go about their daily 
business free from fear of arbitrary punishment. It gives fair warning to those who choose to 
offend against the law that they may expect punishment to ensue. It respects the presump-
tion of innocence by making it improper to speak of someone as a criminal until all aspects 
of liability for a crime have been proven in a court of law. If it is right to refer to suspects, not 
offenders, in the pre-trial process, then it must be right also to talk only of alleged crimes and 
alleged victims until the case has been proven in court.

As a substantive defi nition of crime, however, legal classifi cation is problematic. Although 
it specifi es the structural conditions (principally the mental and conduct elements) that must 
be met before a court of law will convict, it provides little purchase on the social phenomenon 
that is crime. To say both that criminal law responds to crime and that crime is defi ned by the 
criminal law creates an unfortunate circularity. Taken at face value, it suggests that without 
criminal law there can be no crime or even that the criminal law, in some bizarre sense, is the 
formal cause of crime.

A third aspect is that legal ideology makes certain claims as to the objectivity and politi-
cal neutrality of legal doctrine and the autonomy of legal reasoning by which judgment is 
reached. Critical scrutiny of the criminal law allows the student of criminal justice to under-
stand that doctrinal framework and the larger values and political factors that underlie it. For 
example, attention to the centrality of the mental element in the general part of the criminal 
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law attests to its importance as a mechanism for assigning responsibility. But legal ideology 
can be problematic too. The proclaimed authority of the judgment and bringing in of the guilty 
verdict are brutal techniques for imposing order on social strife or messy disputes in which 
attribution of blame is often far less clear-cut than the law pretends.

A fourth aspect of legal classifi cation is the requirement that crime be subject to a distinc-
tive set of procedures. The rules of evidence, the standard of proof, the requirement that 
crime be adjudicated in a designated forum, subject to its own procedural rules, and staffed 
by its own personnel, are all intrinsic to the legal defi nition of crime. The requirement of 
proof beyond all reasonable doubt, the principle of morality, and the rules and conventions 
of the adversarial system combine with the legal institutions of the magistracy, judiciary, and 
lay jury as distinctive features of the criminal process. Understood this way, crime can be 
defi ned as that which is the subject of the criminal process: without prosecution and convic-
tion, no liability for crime can be said to have occurred. The chief problem with this approach 
is that it is doubtful whether defi ning crime by reference to laws of evidence and procedure 
takes one much further.

For the student of criminal justice, the larger problem lies less in the elements so far dis-
cussed than the fact that most criminal law scholarship does not address the ways in which 
law is in practice applied by police, prosecutors, defence lawyers, magistrates, and judges. 
A simple application of legal defi nitions misses important variations in social attitudes and 
moral judgments that determine how those defi nitions are in practice imposed. And it cannot 
account for disparities in the application of the law according to the age, sex, class, and race 
of the supposed perpetrator.

To think about crime, as some criminal law textbooks still do, as comprising discrete, 
autonomous legal categories remote from the social world, is to engage in an absorbing 
but esoteric intellectual activity. The exercise of the law is not an arcane clerical task of fi ling 
different behaviours in discrete and precisely labelled boxes to achieve nothing more than a 
semblance of order. Of course, conceptual clarifi cation and normative critique are essential 
elements of criminal law. Criminal law must defi ne crimes clearly and crimes so defi ned 
should be worthy of their label. But the emphasis given by some textbooks to the legal 
requirements of mental and conduct elements is at odds with the practice of the criminal 
law, where these concepts play a more marginal role. To illustrate, students of criminal law 
typically begin their studies by minute examination of the intricacies of the mental elements 
of crime. They are less often asked to begin by refl ecting upon the fact that the great bulk of 
the 8,000 offences in English criminal law are crimes of strict liability and, as such, require no 
intention. The sheer number of offences of strict liability raises doubts about the centrality of 
intention to criminal liability and about the centrality of individual responsibility. It might even 
be said to place in question what the criminal law is for. With respect to offences of strict 
liability at least, it is diffi cult to sustain the notion that crime is principally defi ned by culpable 
wrongdoing.

The misapprehension that practising lawyers devote their energies to tortured discussion 
about the degree of certainty needed to infer or fi nd intention from evidence of foresight 
would similarly be dispelled by observation of the caseload and working patterns of magis-
trates’ courts where intention is rarely at issue. Likewise, although university courses gener-
ally focus on serious offences such as murder, manslaughter, assault, and rape, in practice 
petty property, public order, and driving offences are the staple work of the lower courts. It 
is not surprising that generations of students of criminal law are misled into thinking that seri-
ous offences and jury trials are the norm, and that sentences of imprisonment are common 
punishment. Attention to the statistics of recorded crime; to the proportion of cases going to 
magistrates’ and Crown courts; and to patterns of punishment quickly reveals another truth.
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Most importantly, for a criminologist to accept that crime is that which is defi ned by 
law would lead to some perverse results. To proceed from the idea that crime exists only 
in law and only insofar as it has been proven in a court of law would excise from criminol-
ogy a good part of its present subject matter, scope, and interest. By this defi nition there 
could be no dark fi gure of unrecorded crime since, legally, it is not crime at all. It would also 
require that the British Crime Survey be renamed the British Survey of Alleged Crime and 
its respondents called not victims but claimants. Offi cial criminal statistics, on the other 
hand, would enjoy a perfect fi t with crime. For by defi nition only those acts and omissions 
proven to satisfy the legal requirements of crime before a court of law and recorded as such 
would count as crime. Studies of attrition rates would also need to be re-conceptualized. 
There could be no gap between the commission and reporting of crime, nor between 
reporting of crime and recording by police, and no failure of clear-up rates either. Likewise 
there could be no offenders other than those convicted, nor any victim whose offender 
has not been so convicted. In sum, the possibility of hidden crime, of unreported crime, of 
unsolved crime, or of unknown or undisclosed victims would evaporate and much crimino-
logical endeavour with it.

This emphatically doctrinal account of criminal law is diminishing as legal and crimino-
logical scholarship converge. Criminal lawyers have fruitfully extended their scrutiny to the 
social world in which the laws they study are constructed, applied, and enforced. And crimi-
nologists refl ect more and more upon the legal categorization of activities as criminal: to ask 
not only why people offend, but also why this behaviour, but not that, is legally designated 
criminal. If, as is currently the case in England, the study of criminal justice increasingly takes 
place within law schools, then a conception of crime that speaks little to its legally trained 
students must be undesirable. But convergence is not union and criminal justice scholars 
sitting at the margins of the two disciplines have to hold two different defi nitions of crime, 
the criminological and the legal, simultaneously in play. Those reading their work had better 
be quite clear which meaning they employ on each occasion. The crime that is the verdict 
of a jury persuaded beyond all reasonable doubt of the guilt of the offender is, of necessity, 
a different phenomenon from the crime concealed in the dark fi eld that has yet to face the 
bright light of the legal process.
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The American Model Penal Code, section 1.02

The general purposes of the (1) provisions governing the defi nition of offenses are:

to forbid and prevent conduct that unjustifi ably and inexcusably infl icts or threatens (a) 
substantial harm to individual or public interests;

to subject to public control persons whose conduct indicates that they are disposed (b) 
to commit crimes;

to safeguard conduct that is without fault from condemnation as criminal;(c) 

to give fair warning of the nature of the conduct declared to constitute an offense;(d) 

to differentiate on reasonable grounds between serious and minor offenses.(e) 

Of course, not everyone will agree with all of these. Even if they are accepted, these princi-
ples will oft en confl ict, and where they do there will be disagreement over how they should 
be balanced.7 Take the example of stalking. Th is is behaviour which clearly falls within (a) as 
conduct which harms another. But there is great diffi  culty in defi ning precisely what stalk-
ing is as is required by (d). Th e law must then decide either to enact legislation which is rather 
vague but will mean that stalkers can be prosecuted, or enact legislation which is precise, but 
might allow some stalkers to ‘get away’ with their wrongdoing.8

While many commentators see the role of criminal law in political terms—such as ensur-
ing that there is order on the streets—Antony Duff  argues that the central role of the criminal 
law is part of a moral conversation: ‘Th e criminal law provides the institutional framework 
within which, and procedures through which, perpetrators of public wrongs can be called 
to account (held responsible) for those wrongs.’9 He develops this in the following summary 
of his thinking of the role of the criminal law:

R.A. Duff, ‘Responsibility Citizenship and Criminal Law’ in S. Green and R.A. Duff 
(eds) Philosophical Foundations of Criminal Law (Oxford: OUP, 2011), at 127

The criminal law, in its substantive dimension, defi nes certain types of conduct as criminal 
(and defi nes certain defences for those who commit such criminal conduct). In so doing, it 
defi nes and condemns such conduct as wrong: not merely, and trivially, as legally wrong, as a 
breach of the rules of this particular game, but as morally wrong in a way that should concern 
those to whom it speaks, and that warrants the further consequences (trial, conviction, and 
punishment) that it attaches to such conduct. To say that it defi nes such conduct as wrong is 
not, however, to say that it creates that wrongfulness: although it is trivially true that criminal 
conduct is criminally wrongful only because the criminal law so defi nes it, it is substantively 
false to say that such conduct is morally wrongful only because the criminal law defi nes 
it as wrong. The criminal law does not (cannot) turn conduct that was not already wrong-
ful into a moral wrong: it does not determine, but presupposes, the moral wrongfulness 
of the conduct that it defi nes as criminal; it determines which pre-criminal wrongs should 
count as ‘public’ wrongs whose perpetrators are to be called to public account. Its adjectival 

7 Robinson (2002: 79).
8 See also the problems that arise in seeking to make extremely violent pornography unlawful 

(Rowbottom 2006).
9 Duff  (2011: 126).
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dimension then specifi es the procedures through which those accused of perpetrating such 
wrongs are called to account: the criminal trial, as the formal culmination of the criminal proc-
ess, summons a defendant to answer to a charge of public wrongdoing, and to answer for 
that wrongdoing if it is proved; if he cannot offer an exculpatory answer, he is convicted and 
thus condemned as a wrongdoer. Finally, in its penal dimension, the criminal law provides 
for the determination and administration of punishments for those convicted of such public 
wrongdoing.

 the statistics of criminal behaviour
We will consider the statistics for particular off ences when we deal with them separately. 
But here are some general statistics which give a picture of criminal behaviour in England 
and Wales. It should be noted that there is a signifi cant diff erence between reported off ences 
(those reported to the police and offi  cially recorded) and the British Crime Survey (BCS) 
(where randomly selected people are interviewed and asked whether they have been the 
victim of violence). Th e BCS statistics seek to include those crimes which have not been 
reported to the police:

In a recent survey,(1) 10 61 per cent of people admitted some kind of off ence against the 
government, their employers, or businesses. For example, 34 per cent admitted pay-
ing ‘cash in hand’ for services to avoid paying tax. Over half of Britain’s motorists 
break the speed limit every day, according to a survey by the RAC.11 So most readers 
of this book are likely to have committed, or will commit, a crime at some point in 
their lives. If you don’t want to fall into this majority read the following chapters 
carefully!
Th e BCS estimates that for the years 2009/2010 there were 9.6 million crimes commit-(2) 
ted against adults. Of these, 4.3 million were reported to the police.12

Th e risk of being a victim of crime in a given year is 21.5 per cent in 2009/2010.(3) 13 In 
1995 it had been 40 per cent. Th e risk of being a victim of violent crime in 2009/2010 
was 3 per cent. Although for young men aged 16 to 24 the risk of violent crime was 
13 per cent.14 Women had a 7 per cent risk of being a victim of domestic abuse in 
2009/2010, while the fi gure for men was 4 per cent.15

Property off ences make up 78 per cent of crimes noted by the BCS.(4) 16

Th e detection rate of reported off ences was 27.8 per cent for 2008/2009.(5) 17

‘33% of males and 9% of females born in 1953 had been convicted of a standard list (6) 
off ence before the age of 46’.18

Th e general public grossly overestimates the incidence of violent crime and grossly (7) 
underestimates the length of sentences that are typically awarded.19

10 BBC News Online (2007e). 11 BBC News Online (2005d). 12 Home Offi  ce (2010: 11–12).
13 Home Offi  ce (2010: 17). 14 Ibid. 15 Ibid. 16 Home Offi  ce (2010: 1).
17 Home Offi  ce (2010: 152). 18 Home Offi  ce (2002: 18).
19 Mattinson and Mirrlees Black (2000: vii).
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QU E ST IONS
Do any of these statistics surprise you? Why?1. 
Why is it that the general public appears to have such an inaccurate view of criminal 2. 
behaviour?
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 ‘principles’ of criminal law
We will now turn to some of the so-called principles of criminal law. Th ese are princi-
ples which some academic commentators and some judges have suggested underpin the 
English and Welsh criminal law. It must be emphasized that these are not in any sense 
strict rules which are followed throughout the criminal law. Rather they are proposed by 
some academics as principles to which the law should aspire. It should be stressed that 
some commentators are wary of stating principles that apply across the whole of crimi-
nal law and think it is more appropriate to consider the issues as they relate to particular 
off ences.

. the principle of legality
Th is is the principle that criminal off ences should be clearly enough defi ned to enable peo-
ple who wish to be law abiding to live their lives confi dent that they will not be breaking 
the law.20 Consider living in a state which had a criminal law: ‘It is a criminal off ence to 
behave badly.’ You would not know what ‘behaving badly’ meant. You may try as hard as 
you could to live a lawful life but still fi nd that the authorities have regarded a particular 
piece of conduct as ‘bad’. Th is principle is oft en viewed as a key aspect of the ‘Rule of Law’, 
a notion many constitutional lawyers promote as a central plank of a sound legal system. 
Th e principle is now enshrined in our criminal law through the Human Rights Act 1998, 
as we shall see.

Th is principle has a number of specifi c aspects, including the following:

Th e law must be clear.(1) 
Th e law must be capable of being obeyed. A law which prohibited breathing in public (2) 
would clearly infringe the principle.
Th e law must be readily available to the public. If all the laws were kept secret, then even (3) 
if they were written in the clearest language you would not be able to keep them.

An example of an off ence which arguably infringes this principle is section 5 of the Public 
Order Act 1986 which states that it is an off ence to engage in disorderly behaviour or threat-
ening, abusive, or insulting behaviour likely to cause ‘harassment, alarm or distress’. Th is is 

20 See Westen (2007) for a discussion of whether this is a single rule or not.
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a potentially very wide off ence, and indeed it provides a discretion for police offi  cers to arrest 
people for conduct of which they do not approve.21

. the principle of responsibility
Th is is the principle that people should only be guilty in respect of conduct for which they 
are responsible. So, people should not be guilty for conduct over which they had no control. 
Th is principle might be infringed if the criminal law punished a person for behaviour he 
carried out while suff ering from an epileptic fi t, for example.

. the principle of minimal criminalization
Th is principle suggests that the criminal law should prohibit something only if absolutely 
necessary.22 Th ere are practical reasons for such a principle: our courts and prisons are over-
crowded enough as it is without creating an ever increasing number of off ences. But there 
is also a principled reason for it. A criminal sanction conveys the message that the conduct 
was not just bad, but bad enough to involve criminal proceedings. Th is censure function will 
be lost if less serious conduct is criminalized.23 Th e criminal law, it should be remembered, 
is only one way of infl uencing behaviour that is seen as undesirable. Education, rewarding 
good behaviour, shaming, and civil proceedings are alternatives that the law has at its dis-
posal for dealing with bad behaviour.24 So, it must be asked whether it is necessary to have 
around 8,000 statutes which create criminal off ences. Many academic commentators have 
expressed concern that we have far too much criminal law.25 Many law students would agree! 
In particular there is a concern that creating a new criminal off ence is an easy response for 
politicians to the ‘issue of the day’. Dennis Baker has suggested we need to recognize a right 
not to be criminalized.26

In the following extract, Andrew Ashworth argues that the state has become too keen to 
use the criminal law to deal with ‘troublesome’ behaviour:27

A. Ashworth, ‘Is Criminal Law a Lost Cause?’ (2000) 116 Law Quarterly Review 225

The number of offences in English criminal law continues to grow year by year. Politicians, 
pressure groups, journalists and others often express themselves as if the creation of a 
new criminal offence is the natural, or the only appropriate, response to a particular event 
or series of events giving rise to social concern. At the same time, criminal offences are 
tacked on to diverse statutes by various government departments, and then enacted (or, 
often,  re-enacted) by Parliament without demur. There is little sense that the decision to 
introduce a new offence should only be made after certain conditions have been satisfi ed, 

21 See e.g. Masterson v Holden [1986] 1 WLR 1017 (DC) where the Divisional Court held that the mag-
istrates were entitled to say that two men kissing were ‘insulting’ passers-by. Th e defendants were charged 
under the Metropolitan Police Act 1839, s. 54(13).  

22 Husak (2008). 23 Feinberg (1986: ch. 5). 24 Card and Ashworth (2000).
25 See e.g. Baker (2011b). 26 Baker (2011b).
27 See also the use of ASBOs (anti-social behaviour orders) (see Squires (2008), Burney (2005), and 

von Hirsch and Simester (2006)). See Baker (2007) for a discussion of broader issues surrounding remote 
harms.
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little sense that making conduct criminal is a step of considerable social signifi cance. It is this 
unprincipled and chaotic construction of the criminal law that prompts the question whether 
it is a lost cause. From the point of view of governments it is clearly not a lost cause: it is a 
multi-purpose tool, often creating the favourable impression that certain misconduct has 
been taken seriously and dealt with appropriately. But from any principled viewpoint there are 
important issues—of how the criminal law ought to be shaped, of what its social signifi cance 
should be, of when it should be used and when not—which are simply not being addressed 
in the majority of instances.

 . . . 
Despite the disorderly state of English criminal law, it appears that the Government does 

profess some principles for criminalisation. In response to a parliamentary question, Lord 
Williams of Mostyn has stated that offences ‘should be created only when absolutely neces-
sary’, and that

‘In considering whether new offences should be created, factors taken into account include 
whether:

•  the behaviour in question is suffi ciently serious to warrant intervention by the criminal 
law;

•  the mischief could be dealt with under existing legislation or by using other remedies;
•  the proposed offence is enforceable in practice;
•  the proposed offence is tightly-drawn and legally sound; and
•  the proposed penalty is commensurate with the seriousness of the offence.

The Government also takes into account the need to ensure, as far as practicable, that there is 
consistency across the sentencing framework.’

. . . 
Although I have tried in this essay to give some fl avour of the proliferation of legal forms 

and structures for the guidance of conduct, and thereby to demonstrate a blurring of the 
boundaries between criminal and regulatory and between criminal and civil, the main pur-
pose has been to develop two lines of argument.

The fi rst is that the criminal law is indeed a lost cause, from the point of view of principle. 
The Government’s purported criteria for creating new crimes are not followed in practice, nor 
have they been in the recent past. Pace Lord Williams, new offences have been created to 
penalise non-serious misbehaviour, sometimes with maximum sentences out of proportion 
to other maxima. The empirical basis for this claim was illustrated by examples from the 1997 
statute book, and particularly the offence in section 1 of the Crime and Disorder Act 1998 of 
breaching an anti-social behaviour order. The plain fact is that governments often take the 
view that the creation of a new crime sends out a symbolic message that, in blunt terms, 
may ‘get them off a political hook’—even though the new crime fails to satisfy Lord Williams’ 
criteria on one or more grounds.

The second line of argument is more constructive, in seeking to identify a principled core of 
criminal law. The core consists, it is submitted, of four interlinking principles:

The principle that the criminal law should be used, and only used, to censure persons for 
substantial wrongdoings. The principle recognises that the prevention of such misconduct is 
a reason for criminalising it: if serious wrongdoing can be identifi ed, it is of social importance 
that its incidence be reduced. However, this should be distinguished from the less acceptable 
propositions (a) that the prevention of misconduct is a suffi cient reason for criminalisation, 
and (b) that the criminal law is, either on its own or in combination with other social policies, 
necessarily an effective means of prevention. The tendency to over-estimate the deter-
rent effi cacy of criminal sentencing has already been mentioned. As for crime prevention 

little sense that making conduct criminal is a step of considerable social signifi cance. It is this
unprincipled and chaotic construction of the criminal law that prompts the question whether
it is a lost cause. From the point of view of governments it is clearly not a lost cause: it is a
multi-purpose tool, often creating the favourable impression that certain misconduct has
been taken seriously and dealt with appropriately. But from any principled viewpoint there are
important issues—of how the criminal law ought to be shaped, of what its social signifi cance
should be, of when it should be used and when not—which are simply not being addressed
in the majority of instances.

. . .
Despite the disorderly state of English criminal law, it appears that the Government does

profess some principles for criminalisation. In response to a parliamentary question, Lord
Williams of Mostyn has stated that offences ‘should be created only when absolutely neces-
sary’, and that

‘In considering whether new offences should be created, factors taken into account include
whether:

•  the behaviour in question is suffi ciently serious to warrant intervention by the criminal
law;

•  the mischief could be dealt with under existing legislation or by using other remedies;
•  the proposed offence is enforceable in practice;
•  the proposed offence is tightly-drawn and legally sound; and
•  the proposed penalty is commensurate with the seriousness of the offence.

The Government also takes into account the need to ensure, as far as practicable, that there is
consistency across the sentencing framework.’

. . .
Although I have tried in this essay to give some fl avour of the proliferation of legal forms

and structures for the guidance of conduct, and thereby to demonstrate a blurring of the
boundaries between criminal and regulatory and between criminal and civil, the main pur-
pose has been to develop two lines of argument.

The fi rst is that the criminal law is indeed a lost cause, from the point of view of principle.
The Government’s purported criteria for creating new crimes are not followed in practice, nor
have they been in the recent past. Pace Lord Williams, new offences have been created toe
penalise non-serious misbehaviour, sometimes with maximum sentences out of proportion
to other maxima. The empirical basis for this claim was illustrated by examples from the 1997
statute book, and particularly the offence in section 1 of the Crime and Disorder Act 1998 of
breaching an anti-social behaviour order. The plain fact is that governments often take the
view that the creation of a new crime sends out a symbolic message that, in blunt terms,
may ‘get them off a political hook’—even though the new crime fails to satisfy Lord Williams’
criteria on one or more grounds.

The second line of argument is more constructive, in seeking to identify a principled core of
criminal law. The core consists, it is submitted, of four interlinking principles:

The principle that the criminal law should be used, and only used, to censure persons for 
substantial wrongdoings. The principle recognises that the prevention of such misconduct is
a reason for criminalising it: if serious wrongdoing can be identifi ed, it is of social importance
that its incidence be reduced. However, this should be distinguished from the less acceptable
propositions (a) that the prevention of misconduct is a suffi cient reason for criminalisation,)
and (b) that the criminal law is, either on its own or in combination with other social policies,)
necessarily an effective means of prevention. The tendency to over-estimate the deter-
rent effi cacy of criminal sentencing has already been mentioned. As for crime prevention



12 |  criminal law: text, cases, and materials

strategies, these are usually designed to minimise the risk that certain situations or opportu-
nities will come about, or that certain individuals will fi nd it attractive to behave in particular 
ways. Appropriately targeted social, educational and housing policies may well have a greater 
preventive effect than the enactment of a criminal offence and the conviction of (what is likely 
to be) a relatively small proportion of offenders, a point rarely acknowledged in the political 
and media discussions that lead to the creation of new crimes. However, methods of crime 
prevention also raise questions of moral and social principle that should be kept in view.

The principle that criminal laws should be enforced with respect for equal treatment and 
proportionality. The implication is that enforcement authorities and their policies ought to be 
reorganised so as to refl ect the relative seriousness of the wrongdoing with which they are 
dealing, and should not remain hidebound by traditional divisions of responsibility that fail to 
refl ect proper assessments of the culpable wrongs involved.

The principle that persons accused of substantial wrongdoing ought to be afforded the 
protections appropriate to those charged with criminal offences, i.e. at least the minimum 
protections declared by Articles 6.2 and 6.3 of the European Convention on Human Rights. 
These minimum protections ought to be regarded as an inherent element of criminal pro-
cedure, and this principle as interlinked with the others. Thus, if wrongdoing is regarded as 
serious enough to warrant the creation of an offence, and if it is thought so serious as to 
require a substantial maximum sentence, it would be a violation of this principle for a govern-
ment to avoid or whittle down the protections that a person facing such a charge ought to 
be accorded. This, it will be recalled, is one objection to the offence of failing to comply with 
an anti-social behaviour order contrary to section 1 of the Crime and Disorder Act 1998. A 
maximum penalty of fi ve years’ imprisonment has been provided for what is a strict liability 
offence, all the substantive issues having been determined in earlier civil proceedings with-
out the Article 6 safeguards. Civil-criminal hybrids designed to circumvent Convention rights 
are wrong in principle.

The principle that maximum sentences and effective sentence levels should be propor-
tionate to the seriousness of the wrongdoing. The implication here, as with the second prin-
ciple, is that there needs to be a root-and-branch change—a thorough revision of maximum 
penalties and a re-assessment of sentence levels and of differentials between them.

These are put forward as core principles. It is not claimed that they should be regarded as 
absolute rules, and indeed at various points above some possible qualifi cations to them have 
been discussed. Derogations from them should be argued as derogations, and should be 
principled in themselves.

The principles also lead in other directions that cannot be examined fully in this context. 
At the core is the idea that, if a particular wrong is thought serious enough to justify the pos-
sibility of a custodial sentence, that wrong should be treated as a crime, with fault required 
and proper procedural protection for defendants. This has implications for those minor 
wrongs that are presently made the subject of criminal offences simply because the criminal 
courts offer themselves as a quick and cheap means of dealing with them: many of the 1997 
offences fall into this category, as do hundreds of other strict liability offences. A fi ne solution 
would be to create a new category of ‘civil violation’ or ‘administrative offence’ which would 
certainly be non-imprisonable and would normally attract a fi nancial penalty; procedures 
would be simplifi ed but would preserve minimum rights for defendants, such as access to 
a criminal court. Another implication of the principles should be that any new criminal code 
for this country ought to declare the most serious offences in English law, rather than simply 
those traditional offences that have been the focus of textbooks over the years.

What are the prospects for thus re-structuring and restoring integrity to the criminal law? 
Political reality suggests that they are unpromising: in this sense, the criminal law may be 
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a lost cause. Even governments with large parliamentary majorities, and which profess 
certain criteria for the creation of new offences, may either give way to the allure of media 
popularity or simply not care suffi ciently to adhere to their own principles. In such political 
circumstances it is all the more necessary to re-kindle debate about the functions and char-
acteristics that the criminal law ought to have, and to ensure that the close interconnections 
between criminal law, criminal procedure and sentencing are kept at the forefront of that 
debate.

. the principle of proportionality
Th e sentence accorded to a crime should refl ect the seriousness of the off ence. Th is is, in 
a way, obvious.28 It would clearly be wrong if murder carried a less serious sentence than 
assault. But there are more complex arguments over whether one off ence is more or less seri-
ous than another: is rape more or less serious than having a hand cut off ?

To deal with such harder cases, we need a way of grading the seriousness of the harm 
suff ered by the victim. Joel Feinberg suggests focusing on the victim’s loss of opportu-
nity or range of choices. Clearly, therefore, murder is the most serious off ence as it com-
pletely destroys the victim’s range of opportunities or choices. Andrew von Hirsch and Nils 
Jareborg have suggested another, which focuses on the following29 four kinds of interests:

physical integrity: health, safety, and the avoidance of physical pain;(1) 
material support and amenity: includes nutrition, shelter, and other basic amenities;(2) 
freedom from humiliation or degrading treatment;(3) 
privacy and autonomy.(4) 

In assessing the degree of harm suff ered you should fi rst determine which interests of the 
victim have been interfered with and then consider the extent of the interference. Th is 
involves considering how far it aff ects the victim’s ‘living standard’: the basic things a per-
son needs to achieve a good life. An assessment of harm will also involve considering the 
blameworthiness of the defendant.

Such an approach has the benefi t of providing a focus for determining the extent of harm: 
how far it impedes victims in living a good life. However, that leaves open the question of 
what is a good life. It also focuses on the impact of the crime on the victim, and does not 
capture the sense that a crime involves a public wrong. Th is concept is explored in the fol-
lowing extract.

A. Ashworth, Principles of Criminal Law (6th edn, Oxford: OUP, 2009), 29–30

[Another] aspect, in addition to harmfulness and wrongfulness, is the public element in 
wrongs. One manifestation of this consists of those general obligations of citizens that are 
so important that the criminal sanction may be justifi ed to reinforce them. A core of offences 
against state security may be justifi ed on these grounds, as may some offences against the 

28 Although see von Hirsch and Ashworth (2005) and Koff man (2006) for a discussion of the diffi  culties 
in putting this principle into practice.

29 von Hirsch and Jareborg (1991).
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taxation and benefi ts system, so long as the limiting effect of the minimalising principle . . . is 
kept in view. These are public wrongs, inasmuch as the victim is not an individual but the 
community as a whole, and it is right that the more serious among them are considered 
suitable for criminalization—not least where the gain or advantage obtained is as great as, 
or greater than, that obtained in the typical offence with an individual victim. But it is to the 
latter kind of offence that we must now turn, and this is where the public element becomes 
problematic. How can we tell which wrongs done to the individual are suffi ciently ‘public’ to 
warrant the condemnation of the criminal law? As Antony Duff [(2007)] argues, the answer 
lies not in an aspect of the wrong itself, but in the public valuation of the wrong:

We should interpret a ‘public’ wrong, not as a wrong that injures the public, but as one that properly 
concerns the public, i.e. the polity as a whole . . . A public wrong is thus a wrong against the polity 
as a whole, not just the individual victim: given our identifi cation with the victim as a fellow citizen, 
and our shared commitment to the values that the rapist violates, we must see the victim’s wrong 
as also being our wrong.

The public element does not have anything to do with location: unkind remarks made to a 
friend in public would not ‘concern the public’ unless they tended to provoke a breach of the 
peace, and a very public breaking of a promise to attend a certain event may not be regarded 
as suffi ciently important for the polity as a whole to be required to take action. Contrast 
those instances with domestic violence (e.g. a substantial beating) which, even if it occurs 
entirely in the private realm of a home, is a moral and social wrong that the community should 
regard as a wrong that ought to be pursued through the public channels of prosecution and 
trial. Thus, as Grant Lamond [(2007)] has argued, the question is whether the community is 
appropriately responsible for punishing these wrongs. The supporting argument here is pre-
sumably that the state should protect and promote the basic value of security and freedom 
from physical attack by prosecuting assaults wherever they occur (leaving aside questions of 
consent and its proper limits), and that the fact that an assault occurs in a domestic context 
should make no difference to this. It does not follow from this that adultery is a good candi-
date for criminalization, harmful and wrongful though it may be in many instances, since the 
question is whether the value of marriage as an institution is so central and fundamental to 
the political community that the state is expected to prosecute through the criminal law those 
whose conduct threatens it.

. the principle of fair labelling
Th is principle requires that the description of the off ence should match the wrong done.30 For 
example, if a defendant is convicted of rape, then his conduct should be fairly described as rape. 
Hence there has been debate whether non-consensual oral intercourse should be described as 
rape or have another title. In defi ning the off ence, it is necessary to distinguish between the 
losses suff ered by the victim and the wrongs done to the victim. Th is point can be made by way 
of this example: Alf steals Ben’s book; Catherine destroys Davina’s book. Both Ben and Davina 
suff er the same loss: their books are gone. But the wrongs done to them are diff erent: the way 
their property was lost matters in moral terms. Hence the criminal law distinguishes between 
criminal damage and theft .31 Th ere is more to this point than that. Imagine that both Edward 
and Fred are pushed over, but Fred was deliberately pushed over and Edward accidentally. 
Th ey may have suff ered the same harm, but the wrong done to them was diff erent. Edward 

30 Chalmers and Leverick (2008); Mitchell (2001).   31 Duff  (2002: 6).
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might laugh the event off  as an accident, expecting an apology at most. However, Fred would 
regard the incident as a serious invasion of his right to bodily integrity.32 So the state of mind 
of the defendant is an important aspect of the wrong done to the victim.

One uncertainty surrounding the issue of labels, is the question of to whom the labels 
in criminal law are addressed. Are we seeking descriptions which will carry meaning for 
members of the general public, or meanings which have signifi cance for professionals work-
ing in the criminal justice system?33 It may be that the kinds of labels we want to use to 
convey messages about off enders to the general public are not the same as might be useful 
for professionals.
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 proposals for a criminal code
Th e failure of English and Welsh criminal law to live up to the principles we have just been 
discussing has led some to suggest that the government should produce a Criminal Code. 
Th is would be a single statute which would seek to describe the criminal law (or the impor-
tant parts of criminal law) in one document in clear language.34 In producing such a Code, 
it would be possible to seek to adhere to the principles mentioned above as much as possi-
ble. Indeed the Law Commission undertook the job of draft ing such a Code.35 However, in 
2008 the Law Commission indicated that it had abandoned its work on the Code.36 Instead, 
it decided to focus its work on producing proposals to reform particular areas of the law. 

32 J. Gardner (1998a: 211). 33 Chalmers and Leverick (2008).
34 Spencer (2000) calls for a code of criminal procedure.
35 For another version of a code, see Robinson (1997) (criticized in Mitchell (2001) and Duff  (2002)).  
36 Law Commission (2008).
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In an editorial entitled ‘RIP: Th e Criminal Code (1968–2008)’ the editors of the Criminal 
Law Review expressed their grave disappointment at this news, saying it was a ‘sad end for a 
noble ideal’.37 Although, at fi rst, the idea of a Code might be thought an unmitigated blessing 
(especially for law students!), in fact it has not proved universally popular.38

. arguments in favour of a code
(1) Certainty. Th e argument in favour of codifi cation is that it will create a clearly stated 

rule which will govern whether a person is guilty. Th is avoids the common law approach of 
having rather vaguely defi ned off ences whose interpretation can be expanded or contracted 
by the judge to fi t the justice of the particular case. Of course, codifi cation will not produce 
a criminal law which is absolutely clear in every regard and it would be wrong to think that 
all common law off ences are utterly vague, but the argument is that a Criminal Code should 
reduce the circumstances in which the principle of legality is breached. Th e point can also 
be made in constitutional terms—that a Code would help uphold the separation of powers: 
that the creation of the law should be for Parliament not the judiciary.

(2) Accessibility. If a member of the public wanted to fi nd out what the criminal law was 
at present, she or he could not fi nd one document that sets out the criminal law. To get hold 
of all the statutes and all the case law to provide an eff ective guide to the present law would 
be a marathon task.39 Toulson LJ has made a forceful attack on the lack of access to statutes. 
Indeed he has said it is ‘profoundly unsatisfactory’ if statutory law is not accessible, and he 
says that statutes are not even readily accessible to courts.40 In theory, if the entire criminal 
law could be found in a Code it could become readily available to the general public at all 
good booksellers.

Such arguments have led Paul Robinson41 to propose a Code which distinguishes between 
rules of conduct and rules of attribution.42 He sees the rules of conduct as primarily aimed 
at sending clear messages43 to citizens telling them what they can and cannot do in simple 
terms.44 Controversially, this means that the conduct rules do not include references to the 
results that arise from the acts or to states of mind.45 By contrast, rules of attribution are 
directed towards judges or juries telling them when a particular person should be convicted 
for infringing a rule of attribution. Th is distinction has the benefi t, he claims, of keeping the 
rules of conduct (which are directed to the general public) as brief and clear as possible.

Critics of Robinson’s approach have argued that rules of conduct can be of little use if 
they do not include an indication of a state of mind. Take rape: a citizen who was seeking 
to obey the law would conduct his or her sex life quite diff erently if the law on rape was a 
strict liability off ence than if it was an intention-based off ence.46 Antony Duff  has suggested 
that it is unlikely that members of the public will read a code and that it is more important 
that the Code makes moral sense in that it refl ects community values rather than that it is 
linguistically clear.47

37 Editor of the Criminal Law Review (2009).
38 Although for a recent attempt to revive the argument in favour of the Code see Lavery (2010).  
39 Purchasing a textbook on the criminal law would be much easier!
40 Chambers [2008] EWCA Crim 2467. 41 Robinson (1997); Robinson (1990).
42 Robinson (1997). See also Dan-Cohen (2002: ch. 2).
43 He describes rules of conduct as having a ‘communicative function’. 44 Robinson (1997: 128).
45 For criticism of this, see Husak (1999a). 46 Duff  (2002: 69).
47 Duff  (2002). For arguments against Duff ’s view, see Alldridge (2002).



1 an introduction to criminal law | 17

(3) Effi  ciency. Th e benefi ts mentioned so far—certainty and accessibility—would also 
work, it is argued, to make courts more effi  cient. Th e judge will be able to give a clear direc-
tion on the law to the jury, making the jury’s job easier and lessening the need for appeals to 
the Court of Appeal following a misdirection by judges.

(4) Consistency. Proponents of a Code argue that in draft ing it the contradictions and 
ambiguities in the law can be removed.

(5) Updating. Th e Code would provide the opportunity to rid the law of ‘old fashioned 
off ences’ which might have made sense when they were passed, but seem bizarre in the 
twenty-fi rst century. Is it really necessary to have the off ence of ‘assaulting a clergyman in 
the discharge of his duties in a place of worship or burial place’?48

. disadvantages of the code
Th e following are some of the alleged disadvantages of a Criminal Code:

(1) Obsession with ‘consistency’. Th ere is a concern that if the Code were to become 
obsessed with guiding principles and internal consistency this might overlook the fact 
that apparent contradictions within the criminal law in fact refl ect the complexity of the 
many political, ethical, and practical issues involved in developing the law for a particular 
off ence.49 Apparently, contradictory aspects of the criminal law may in fact prove to be a 
workable compromise for those areas of the law. Further, the views of the public on what 
may be an acceptable criminal law are not always consistent or rational. Th is may justify a 
criminal law which, although ‘irrational’, perhaps refl ects the public morality.

(2) Th e benefi ts of a Code are overemphasized.50 It is not realistic that Th e Code will hit 
the bestseller list. Further, hard cases are hard cases because they involve a clash of impor-
tant principles. For example, the infamous conjoined twins case51 (see Chapter 12) raised 
extremely diffi  cult questions for law and morality. Th at case would have been no easier were 
there a Code in place.
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 what conduct should be criminal?
How should the state decide which conduct should, or should not, be criminal? Why should 
Parliament not make swearing in a public place an off ence?52 We shall shortly consider the 
extensive academic analysis of this question. But before doing so it is worth emphasizing 

48 Off ences Against the Person Act 1861, s. 36.
49 De Búrca and Gardner (1990). Gardner and Jung (1991: 559) complain of the ‘passion for uniformity’ 

permeating much writing on criminal law. 
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52 Although it might be necessary fi rst to repeal the Human Rights Act 1998 (which protects the freedom 
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that in practice a government’s decision on whether to criminalize something is normally a 
matter of political expediency, rather than fi ne-sounding principles.53 For example, in 1990 
there was a media campaign against the horrors of ‘killer dogs’, featuring horrifi c photo-
graphs of children attacked by vicious dogs. Th e campaign called upon Parliament to ‘do 
something’. In the light of such a campaign, it is hard for politicians not to react, not least for 
fear that in due course there might be other children harmed by dogs and the press would 
then say ‘if only you had passed legislation this child would have been saved’. Indeed in due 
course the Dangerous Dogs Act 1991 was passed.54 Th e political pressure to increase the 
number of criminal off ences has led some academics to argue that we need to articulate 
principles to restrict the tendency to create new off ences.

Th ese are some of the principles academics have suggested should govern Parliament’s 
decisions on criminalization.

. autonomy
To many commentators the right of autonomy, the right to live one’s life as one likes, is of 
fundamental importance.55 Making decisions for ourselves means that we can be proud of 
the good things that we do, but also that we can be ashamed of, and deserve blame for, the 
bad things we do. Autonomy plays three crucial roles in defi ning the criminal law:

It justifi es the existence of the criminal law. Without the criminal law, other people (1) 
could, without punishment, interfere with my right to live my life as I choose. In other 
words, the criminal law is necessary to prevent one person’s exercise of autonomy 
interfering with another’s.
It restricts the extent of the criminal law. Th e criminal law impinges on people’s (2) 
autonomy. If the criminal law made it illegal for same-sex couples to engage in con-
senting sexual relationships, this would interfere with how many people would like 
to live their lives. Th e autonomy principle therefore explains why it is only where the 
activity causes a signifi cant amount of harm to others or to society that the law is 
justifi ed in prohibiting it.
It justifi es censure. If we are autonomous citizens, able to live our lives as we choose, (3) 
then we should be responsible for the bad choices we make as well as the good ones. 
In other words, the autonomy principle explains why people should be liable for 
making the wrong choice, and also explains that where people do not have a free 
choice to act as they should the criminal law provides a defence (e.g. where they are 
acting under duress).

It should not be thought that the autonomy principle is uncontroversial. First, there are some 
who point out that the right to choose how to live our lives may be available for the rich, the 
able, and advantaged, but it may be regarded as a chimera for the poor, the disabled, and 
the disadvantaged.56 Indeed, one of the leading proponents of the importance of autonomy, 
Joseph Raz, has argued that if the state wants to take the right of autonomy seriously it must 
ensure that the social conditions necessary for the exercise of full autonomy are provided.57

53 See Ashworth (2000c).
54 Arguably another example is the substantial amount of terrorist legislation which was passed as a swift  

response to the events of 11 September 2001 (for discussion, see Fenwick (2002)). 
55 Raz (1985). 56 Hudson (1994). 57 Raz (1986).



1 an introduction to criminal law | 19

For others there are concerns that the autonomy principle overemphasizes individual-
ism.58 It talks about the right for me to pursue my vision of the ‘good life’, but for many peo-
ple their vision of the good life is tied up with families, friends, and communities. For them 
the promotion of the good life might mean the promotion of the good of groups of people. 
Criminal law may be required to ensure proper regulation of common life. So seen, far from 
criminal law undermining autonomy it may be essential for its existence.

Th ere are many off ences which appear to protect people from themselves and cannot 
readily be justifi ed by the autonomy principle.59 One well-known example is the require-
ment that people travelling in cars wear seat belts. We feel that although we respect people’s 
choices, there comes a point where the law states ‘we will not allow you to do such a danger-
ous thing’.

Th e autonomy principle is behind one of the most popular theories explaining when a 
state may criminalize: the harm principle.60

. the harm principle
Th e leading exposition of the harm principle is provided by John Stuart Mill with his 
famous essay, On Liberty. At the heart of his argument is the following:

The only purpose for which power can be rightfully exercised over any member of a civilized 
community against his will is to prevent harm to others. His own good, either physical or 
moral, is not suffi cient warrant. He cannot rightfully be compelled to do or forbear . . . because 
in the opinion of others to do so would be wise or even right.61

Essentially, then, the harm principle is that each person should be allowed to do and say 
what he or she likes provided that this does not harm the interests of others. Simply because 
an activity is seen as immoral or harmful to the actor is not a good enough reason to jus-
tify criminalizing it.62 Th e harm principle tells us what sorts of behaviour should not be 
criminalized. Just because conduct harms others does not mean that supporters of the harm 
principle would necessarily support criminalizing it.63 Indeed Hamish Stewart has argued 
that in respect of some kinds of conduct people have a right to engage in it, however harmful 
it might be.64 Further, there are a wide range of ways that the state could use to respond to 
undesirable activity, criminalization being only one of them.65

In recent times, the harm principle has received powerful support from the work of Joel 
Feinberg, who in three highly infl uential books has sought to interpret and justify a modern 

58 Herring (2009a) and Fineman (2004).
59 Th is leads Dan-Cohen (2000) to argue that the concept of dignity, rather than autonomy or welfare, 

should be the basis of the law.
60 For further discussion, see Baker (2011a and 2011b); Herring (2009b: ch. 1).
61 Mill (1991).
62 See further Gross (2007: 225–7) who sees human rights as an important tool in ensuring criminal law 
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The only purpose for which power can be rightfully exercised over any member of a civilized
community against his will is to prevent harm to others. His own good, either physical or
moral, is not suffi cient warrant. He cannot rightfully be compelled to do or forbear . . . because
in the opinion of others to do so would be wise or even right.61
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understanding of the principle. In the following extract, Douglas Husak summarizes and 
discusses Feinberg’s theory:

D. Husak, ‘The Nature and Justifi ability of Nonconsummate Offences’ (1995) 37 
Arizona Law Review 151 at 155–9

Most theorists agree that the criminal sanction should be imposed only for blameworthy and 
wrongful conduct. This necessary condition of justifi ed criminal legislation might be called 
the wrongfulness requirement. The most persuasive of many possible arguments in support 
of this requirement focuses on the institution of criminal punishment. Violations of the crimi-
nal law, by defi nition, are subject to the penal sanction. This sanction involves the deliberate 
infl iction of a hardship. The deliberate infl iction of a hardship requires a justifi cation. It is hard 
to see how punishment could be justifi ed unless a person deserves to be punished, and it is 
unclear how a person could deserve to be punished unless his conduct is blameworthy and 
wrongful.

There are principled reasons not to criminalize all wrongful and blameworthy conduct, even 
if the practical diffi culties of enforcement could be overcome. Immorality is a necessary, but 
not a suffi cient condition for criminalization. Commentators have struggled to identify that 
subclass of wrongful conduct that is eligible for punishment. The harm requirement pro-
vides the most plausible solution to this problem. Joel Feinberg’s work represents the most 
 ambitious and impressive defence of what he calls a liberal theory of law, characterized as 
the thesis that the only good reason to subject persons to criminal punishment is to prevent 
them from wrongfully causing harm to others.

According to Feinberg, ‘the sense of “harm” as that term is used in the harm principle 
must represent the overlap of [normative and non-normative senses]: only setbacks of inter-
ests that are wrongs, and wrongs that are setbacks to interest, are to count as harms in the 
appropriate sense.’ In the ‘normative’ sense of harm, A harms B ‘by wronging B, or by treat-
ing him unjustly.’ In the ‘non-normative’ sense of harm, A harms B ‘by invading, and thereby 
setting back, his interest.’ The need for an overlap of these two senses should be apparent. 
Harmful but permissible conduct is not eligible for criminal penalties because it fails to satisfy 
the wrongfulness requirement. Person A might set back the interests of person B—thereby 
placing B in a ‘harmed condition’—through a legitimate competition, for example. But A’s 
conduct should not be criminalized because B has not been wronged or treated unjustly. 
The interests of B may have been set back and infringed, but they have not been violated. 
Conversely, harmless but impermissible conduct is not eligible for criminal penalties because 
it does not set back anyone’s interests. Person A might behave immorally without victimizing 
anyone. But A’s conduct should not be criminalized because no one has been harmed.

The ‘overlap’ of these two senses of harm can be expressed succinctly by invoking the 
concept of rights: All wrongful conduct that sets back the interests of others violates their 
rights. Thus Feinberg’s liberal framework establishes the moral limits of the criminal law by 
reference to the rights of persons. As expressed succinctly, ‘criminal prohibitions are legiti-
mate only when they protect individual rights.’

Feinberg claims no originality on behalf of his general thesis, which he locates squarely 
in the tradition of John Stuart Mill. The novelty of his approach lies in the details of his expli-
cation of the harm principle. In particular, Feinberg’s interpretation provides a response to 
two reservations that have long been expressed about the harm requirement, even by theo-
rists who tend to sympathize with it. First, many commentators have feared that the harm 
requirement is empty, trivial, tautological, or vacuous. If any undesirable consequence can 
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be countenanced as a harm, all serious candidates for criminal legislation will satisfy the 
harm requirement. Second, many commentators have endorsed the harm principle because 
they believe that the criminal law should not be used to enforce morality. According to these 
theorists it is harm, rather than immorality, that should be prevented by the criminal law. Thus 
harm is sometimes thought to represent an alternative to the proposal that the criminal law 
should enforce morality.

Among Feinberg’s central achievements are his responses to each of these two reserva-
tions. He interprets the harm requirement as nontrivial and full of substantive content, much 
of which is clearly moral in nature. Applications of his liberal theory entail that criminal inter-
vention is unjustifi ed in principle unless (a) the rights of someone are set back by (b) wrongful 
conduct. According to this view, the harm requirement cannot function as a genuine alter-
native to the claim that the criminal law should enforce morality, but rather identifi es that 
subclass of immoral conduct that the criminal law should proscribe.

A detailed account of the specifi c instances of legislation that should be rejected as 
 incompatible with a liberal theory of law requires at least two supplementary theories: fi rst, 
a theory of moral rights, and second, a theory of wrongful conduct. Feinberg is well aware 
of the need for these two supplementary theories. He is equally aware that neither of these 
theories is easy to produce, and he does not pretend to have completed the task. Still, a virtue 
of Feinberg’s account is that it clearly identifi es the kinds of work that remain to be completed 
in order to provide a comprehensive theory of the moral limits of the criminal law.

Even without these two supplementary theories, one would anticipate few diffi culties 
in applying Feinberg’s views to justify enactment of the most familiar criminal offenses in 
Anglo-American law. Consider theft. Rights in personal property that are set back by acts of 
theft are a familiar part of virtually all theories of rights. In addition, the wrongfulness of theft 
is widely acknowledged. Thus the application of a liberal theory to justify the creation and 
enforcement of the offense of theft seems unproblematic.

Moreover, Feinberg’s views are equally plausible when applied to reveal the defi ciencies 
in proposals to create new criminal legislation that most everyone would denounce as an 
unjustifi able exercise of state authority. Consider a hypothetical proposal to enact criminal 
legislation to prohibit persons from dropping out of school prior to graduation. No one doubts 
the utility of an educated citizenry. But does someone who fails to complete his education act 
wrongfully (as opposed to foolishly or imprudently)? Does he set back anyone’s rights (apart 
from his own long-term interests)? Unless both of these questions can be answered affi rma-
tively, a liberal theory of law, as explicated by Feinberg, would preclude enacting criminal 
legislation for this purpose.

Of course, a sponsor of such legislation could always insist that rights are set back, and 
that conduct is wrongful, whenever persons drop out of school. It may be impossible to 
persuade such a sponsor without actually providing supplementary theories of rights and 
wrongful conduct. In the absence of these two supplementary theories, one can only hope 
that the intuitive implausibility of these claims would be recognized. In this context, this 
hope seems reasonable. The judgment that persons should be punished for failing to gradu-
ate is not easily brought into ‘refl ective equilibrium’ with other judgments about rights and 
wrongful conduct, both specifi c and general, that persons tend to endorse. Thus Feinberg’s 
liberal theory of law, when accompanied by widely shared judgments about the supplemen-
tary theories required by its application, seems to escape the charge that the harm princi-
ple is trivial and vacuous. His theory supports criminal legislation of which most everyone 
approves, and condemns criminal legislation of which most everyone disapproves. A liberal 
theory—according to which the criminal law should not be used except to prevent persons 
from violating the moral rights of others—is enormously valuable to help identify the moral 
limits of the criminal law.
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As this passage indicates, the harm principle itself is fairly straightforward. But at its heart 
is the concept of harm, and it is far from clear what that means. Th ere is little disagree-
ment that cuts, bruises, and death count as harms, but other issues are less straightforward. 
Indeed some commentators have argued that the principle is so vague that it can justify 
pretty much whatever conclusion you want to reach.66 Nevertheless debates over harm play 
a central role in the debates over when it should be illegal to smoke.67 A key point that swayed 
that debate was that passive smoking caused harm to other people.

Is off ence harm?
If Edna goes shopping and sees someone walking down the street naked she may be very 
off ended. Is this off ence ‘harm’ for the purposes of the harm principle?68 Joel Feinberg 
supports the prohibition of conduct that causes off ence. But he uses a strict defi nition of 
‘off ence’. Off ence involves more than concern or disapproval. An example might be the feel-
ings relatives would have if they found that the body of their loved one had been horribly 
desecrated. For other academics no degree of off ence is suffi  cient to constitute a ‘harm’. To 
permit off ence to be harm enables one set of people to impose their moral values on others. 
Indeed the more hard line they are, the more likely they are to be profoundly disturbed, and 
so the more likely to fall within Feinberg’s defi nition of ‘off ence’.

Is harm to future generations harm?
Th is issue is relevant in particular to environmental legislation. If it is demonstrated that 
an activity will not harm anyone presently living but will have long-term environmental 
damage which might harm future generations, would this be harm for the purposes of the 
harm principle?

Are potential harms harm?
What about conduct which in itself is not harmful but which carries the risk of causing 
harm?69 For example, the criminal law prohibits possession of a fi rearm. Th e prohibition is 
not based on the fact that possession itself harms society; rather the possession of fi rearms 
generally is likely to increase their use, which can be regarded as a harm.70 To some there are 
grave dangers in accepting potential harms as harms.71 All kinds of activity are potentially 
harmful.

Is damage to the public good a harm?
What about off ences which are designed not to prevent the harm to individuals, but harm 
to society generally?72 Some traffi  c laws, building regulations, and state security regulations 
cannot be said to protect identifi able people, but rather are justifi ed for the good running 
of society as a whole.73 Are these reconcilable with the harm principle? Robin West, writing 
from a feminist perspective, has argued that the law should recognize harms to groups and 

66 Harcourt (1999).   67 Ferguson (2011).
68 See Simester and von Hirsch (2002) and Feinberg (1986b). 
69 See Oberdiek (2009) for discussion.   70 von Hirsch (1996).
71 von Hirsch (1985). See also the excellent discussion in Baker (2009).   72 Howe (1991).
73 Husak (2005b); Duff  and Green (2005: 8); and Brudner (1993).
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to society. She complains that too oft en the law sees harm in terms of the harm to individuals 
rather than harm to people as connected individuals in relationships.74 Susan Marshall and 
Antony Duff  have discussed the way in which a criminal off ence harms not just the victim 
but the wider community.75 Others are concerned that once ‘harms’ to groups are taken into 
account the fl oodgates may be opened. In the following passage Antony Duff  discusses three 
wrongs he believes the criminal law should be particularly concerned with.

R. Duff, ‘Towards a Theory of Criminal Law?’, Proceedings of the Aristotelian 
Society Supplementary Volume (2010), vol lxxxiv, 1 at 23–4

. . . Here are three kinds of wrong that we surely have good reason to criminalize. First, there 
are victimizing wrongs which constitute such serious violations of the polity’s values, or of 
one of its members, that to fail to condemn them and to call their perpetrators to account 
would be to betray those values. . . . Obvious examples here are serious attacks on the 
 person—murder, rape, other kinds of physical assault, perhaps also harassment; but this 
category could also include, for instance, the kinds of racist abuse that deny their victims’ full 
membership of the polity. Some of these wrongs directly implicate citizenship: they involve 
treating the victim in ways that we should not treat a fellow citizen, in ways that deny their fel-
low membership of the polity. Others do not thus directly implicate citizenship: what is wrong 
with murder, rape and other kinds of attack on the person is not that this is not how we should 
treat fellow citizens, but that this is not how we should treat another human being.

But both kinds of wrong are criminalizable because we owe it to each other to take 
 appropriate notice of such attacks on or by our fellows—and appropriate notice includes 
condemning the wrong and calling its perpetrator to account. These are also kinds of wrong 
which, we may say, it would be wrong for the victim to ignore: he owes it to himself, as a 
matter of self-respect, or to his fellows, out of respect for their shared values, to pursue the 
wrongdoer, or to assist in his prosecution (which is why prosecutions in such cases should 
not depend on the victim’s consent). Wrongs of this kind constitute perhaps the core of the 
criminal law.

Second, there are wrongs whose only victims are the polity, or its members collectively: 
wrongs that are public in the sense being used here, as wrongs that concern the public, just 
because they are public in the other sense of having an impact on the public rather than on 
any identifi able individual victim. Some of these will be wrongs of endangerment: examples 
include a range of driving offences, various kinds of pollution, and breaches of health and 
safety requirements. Others are wrongs (such as tax evasion, perjury, the bribery of offi cials) 
that bear on the polity’s essential public institutions. There will of course be questions about 
whether and when criminalization is an appropriate response to such wrongs, especially 
those that consist in endangerment rather than in attack; but we have good reason to crimi-
nalize them when they involve a serious disregard for the duties of care that we owe our fel-
lows, or for the institutions on which the civic enterprise depends.

Third, there are ‘mala prohibita’: wrongs that consist in the breach of a legal regulation which 
imposes a (typically fairly modest) burden on citizens in order to serve some aspect of the 
common good. Regulations connected with licensing provide the clearest examples of such 
wrongs. In the purest cases, the conduct required is impossible, and we can therefore have 
no reason or duty to engage in it, in the absence of the relevant legal regulation: I could not 
obtain a driving licence, or display a tax disc, independently of the relevant regulations about 
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driving, and could thus commit no wrong by not doing so. Once the regulations are in place, 
however, and are justifi ed as serving the common good, I have a civic duty to comply with 
them, and do wrong if I fail to comply; we then have reason to criminalize such wrongs.

I do not suggest that these three types of criminalizable wrong are mutually exclusive or 
exhaustive—indeed, I am sure that they are not. All I mean to suggest here is that this is how 
we need to tackle the criminalization issue: to identify types, or paradigms, of criminalizable 
conduct, understand why we have reason to criminalize them, and then deal with problem-
atic cases by comparing and contrasting them with these paradigms.

Moral principles
One of the key elements of the harm principle is that an activity cannot be criminalized 
simply because it is regarded as immoral.76 However, some people argue that there are some 
moral principles which are central to the well-being of society. Consider the debate over 
fox hunting. Leaving aside all the other issues, one argument that can be made is that our 
society is a less civilized and crueller society if we allow fox hunting. It diminishes society 
and what it stands for. Many people will disagree. But these kinds of arguments suggest that 
when thinking about society’s welfare there will be a wide range of views on what is good 
for society. Lord Devlin77 has argued that there is a ‘moral cement’ that helps to keep society 
together, and that the state is entitled to use the criminal law to protect that cement from 
being damaged by behaviour which infringes those principles. He suggests that the extent of 
disgust felt by society at a particular kind of activity would indicate whether it challenged a 
fundamental value that underpinned society.

Th ere is much about this argument which can be challenged. For example, in a multi-
cultural, multi-faith society, is it true there are moral principles which can be regarded as 
so fundamental to the way people live their lives that they are society’s ‘cement’? Even if you 
think there are, is it true that the fact that a few people break those moral taboos harms that 
cement? Was Devlin correct to suggest that disgust indicates how precious a moral value is 
to society?78 Many people experience great disgust at the picking of a nose, but that does not 
indicate that it refl ects a fundamental moral principle!

Th ere has been somewhat of a revival in support for moralism as a basis for criminal 
law.79 One benefi t is that it makes the law more predictable. If the law seeks to match general 
moral standards in society this may make it easier for citizens to predict what the law is and 
may make it more ‘in tune’ with general attitudes within society.80 We have already men-
tioned Antony Duff ’s argument that criminal law should involve a ‘moral conversation’ with 
a criminal.81 If a conviction for criminal law is to convey censure, as it is commonly argued, 
does that not imply that the law is involved in recognizing that morality is playing a role in 
the defi nition of a crime?

. practicality
Although much of the academic debate over criminalization has focused on the controversy 
surrounding the enforcement of morality, a very important issue is whether or not a law is 
practically enforceable.82 Th ere is no point rendering conduct criminal, if it is unlikely the 
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police will ever be able to prove it has happened, or only if extensive police resources are 
employed. As this indicates there may be some conduct which should be criminal but there 
is no point in making it criminal because there would be no way of proving it. A more inter-
esting argument is that if people are largely complying with the law anyway there may be a 
good case for not using the criminal law as that will deny people the good of behaving well 
through their own choice, rather than compulsion by the state.83

QU E ST IONS
In the light of the issues discussed so far, what arguments can be made for or against 1. 
fox hunting? What about incest? (See Temkin (1991).)
William Wilson asks (Wilson 2002: 44): ‘How can the state justify censuring and 2. 
punishing the possession of a few grams of cannabis for one’s own use, while pos-
sessing a cellar full of wine for the consumption of the diners of Herefordshire 
risks only the award of the Michelin rosette?’ Do you have a good reply for him?
Is the argument ‘it is wrong to enforce morality’ itself a moral principle which its 3. 
proponents are seeking to enforce?
I suspect that if many people were asked at the end of their lives what had caused 4. 
them the most harm it would not be those things that concern the criminal law, but 
issues such as broken relationships, which are not covered by the criminal law. Does 
this mean that the law needs to rethink its understanding of harm?

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

Harcourt (1999) discusses attempts in the city of Chicago to prohibit liquor stores. 5. 
Th is is not on the basis of the evils of alcohol, but on the harm such stores are said to 
cause to the atmosphere and ambience of parts of the city. Is this a good reason for 
criminalization?
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 culpability
For a crime, it is normally not enough to show that the off ender caused harm to another; it 
must also be shown that the defendant was blameworthy in harming the other person. In 
other words it must be shown that the defendant was responsible for the harm.84 At a mini-
mum this requires that the defendant was capable of acting diff erently from the way he or 
she did.85

Th e traditional way of analysing off ences is to divide them up into the harmful act of the 
accused (the actus reus) and the blameworthy state of mind of the accused (the mens rea). 
Even where both the actus reus and mens rea are present the law provides defences, such as 
self-defence or duress (e.g. where the defendant commits a crime because he or she has been 
threatened with death if he or she does not).

In the following extract, Nicola Lacey sets out the standard conceptual framework for 
analysing off ences. She explains that through a range of devices the law seeks to ensure that 
only blameworthy individuals are punished:

N. Lacey, ‘Legal Constructions of Crime’ in M. Maguire, R. Morgan, and R. Reiner 
(eds) The Oxford Handbook of Criminology (4th edn, Oxford: OUP, 2007), 185–7

The Conceptual Framework of Criminal Law

Contemporary codes and commentaries on criminal law in both the common and the civilian 
traditions tend to be organized around a core framework which sets out the general condi-
tions under which liability may be established. This core framework is often known as the 
‘general part’, or ‘general principles’, of criminal law—in other words, the set of rules and doc-
trines which apply across the whole terrain of criminal law rather than to specifi c offences. 
In the UK, this framework consists of four main elements: capacity, conduct, responsibility, 
and (absence of) defence.
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1. Capacity

Only those who share certain basic cognitive and volitional capacities are regarded as the 
genuine subjects of criminal law. One might regard defences such as insanity as defi ning 
certain kinds of people as simply outwith the system of communication embodied by crimi-
nal law. Since law operates in terms of general standards, the line between criminal capacity 
and criminal incapacity is a relatively crude one from the point of view of other disciplines. 
For instance, almost every criminal law system exempts from criminal liability people under 
a certain age, whatever their actual capacities.

2. Conduct

Criminal conviction is founded, secondly, in a certain kind of conduct specifi ed in the offence 
defi nition: appropriating another person’s property in the case of theft; causing a person’s 
death in the case of homicide; having sexual intercourse with a person without their consent 
in the case of rape; driving with a certain level of alcohol in one’s blood in the case of driving 
while intoxicated. Though there are exceptions in the UK’s criminal law doctrine, it is gener-
ally asserted that mere thoughts, being of a certain status rather than doing an act, and, in 
the absence of a specifi c duty to act, omitting to do something rather than acting positively, 
are insuffi cient to found criminal liability.

3. Responsibility/fault

Criminal liability is generally said to depend, thirdly, on the capable subject being in some 
sense responsible for or at fault in committing the conduct specifi ed in the offence defi nition: 
we do not hold people liable, to put it crudely, for accidents. Responsibility or fault conditions 
generally consist of mental states or attitudes such as intention, recklessness, knowledge, 
belief, dishonesty, or negligence. To revert to the examples above, the relevant conditions 
consist in a dishonest intention permanently to deprive in the case of theft; an intention to kill 
or cause some less serious kind of harm, or gross negligence in relation to these results, in 
the case of homicide; recklessness as to the victim’s lack of consent in the case of rape. The 
fourth example—driving while intoxicated—provides an exception to what is generally repre-
sented as the general principle that a discrete responsibility element must be proven by the 
prosecution: only the driving and the blood alcohol level need be established by the prosecu-
tion. Notwithstanding their ‘exceptional’ status, however, these offences of so-called ‘strict’ 
liability are in fact empirically dominant in English criminal law today. This division between 
offences of ‘strict’ liability and offences requiring proof of fault is the way in which the division 
between the ‘quasi-moral’ and ‘instrumental/regulatory’ terrains of criminal law is purport-
edly mapped on to legal doctrine. However, as the example of driving while intoxicated—an 
offence which thirty years ago was regarded as a quintessentially regulatory offence, yet 
which today carries a marked moral stigma—illustrates, this line is in fact far from clear.

4. Defences

Even where a capable subject has committed the relevant conduct with the requisite degree 
of fault, a range of defences may operate to preclude or mitigate his or her liability. For 
example, if the defendant has committed a theft while under a threat of violence, she may 
plead the defence of duress; if a person kills, intentionally, in order to defend himself against 
an immediate attack, he may plead self-defence; and if she kills under provocation, she may 
be convicted of a lesser degree of homicide. ‘General defences’ apply not only to crimes 
which require proof of responsibility, but also to those of strict liability. Hence, for example, 
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a person who drives while intoxicated because of duress, whether in the form of a threat or 
in the form of highly compelling circumstances, may be able to escape liability. Defences are 
often thought to fall into three main groups—exemptions, justifi cations, and excuses—each 
relating to the other three components of liability already mentioned. The defence of insanity, 
for example, arguably operates to recognize that the defendant’s incapacity exempts him or 
her from the communications of criminal law; the defence of self-defence may be seen as 
amounting to a claim that the conduct in question was, in the circumstances, justifi ed and 
hence not the sort of conduct which criminal law sets out to proscribe; the defence of duress 
may be viewed as excusing the defendant on the basis that the conditions under which she 
formed the relevant fault condition—in cases of duress, this would generally be intention—
are such that the usual inference of responsibility is blocked. The defences may be seen as 
fi ne-tuning, along contextualized and morally sensitive lines, the presumptive inferences of 
liability produced by the fi rst three elements.

At one level, this conceptual framework is analytic: it simply provides a set of building 
blocks out of which legislators and lawyers construct criminal liability. On the other hand—
as the description of the framework as a set of ‘general principles’ suggests—it contains an 
implicit set of assumptions about what makes the imposition of criminal liability legitimate. 
The ideas, for example, that there should be no punishment for mere thoughts, or that 
defendants should not be convicted unless they were in some sense responsible for their 
conduct, or in circumstances in which some internal incapacity or external circumstance 
deprived them of a fair opportunity to conform to the law, express a normative view of 
criminal law not merely as an institutionalized system of coercion but rather as a system 
which is structured around certain principles of justice or morality. This normative aspect 
of the ‘general part’ of criminal law becomes yet clearer in the light of two broad procedural 
standards which characterize most modern systems. The fi rst of these is the principle of 
legality: criminal law must be announced clearly to citizens in advance of its imposition. Only 
those who know the law in advance can be seen as having a fair opportunity to conform to it. 
Principles such as clarity and non-retroactivity are therefore central tenets of the liberal ideal 
of the rule of law. The second procedural doctrine is the presumption of innocence: a crime 
must be proven by the prosecution (generally the state, and hence far more powerful than 
the individual defendant) to a very high standard. Criminal law is therefore implicitly justifi ed 
not only in terms of its role in proscribing, condemning, and, perhaps, reducing conduct 
which causes or risks a variety of harms, but also in treating its subjects with respect, as 
moral agents whose conduct must be assessed in terms of attitudes and intentions, and 
not merely in terms of effects. And underlying this normative framework is a further set of 
assumptions about the nature of human conduct: about voluntariness, will, agency, capacity 
as the basis for genuine human personhood and hence responsibility.

The various assumptions underlying the conceptual framework within which criminal 
 liability is constructed should be of great interest to criminological and criminal justice schol-
ars. For they give us insight into the processes of interpretation in the courtroom—one 
key site in the process of criminalization. They also provide some interesting points of both 
contrast and similarity when compared with the assumptions on the basis of which other 
practices within the criminal process are founded. Are the assumptions of responsible sub-
jecthood that constitute the core of criminal law thinking the same as, or even consistent 
with, those that underpin the development of policing strategy, sentencing decision-making, 
probation practice, or prison regimes? If not, does it matter? And what does it signify?

Having presented the orthodox position, Nicola Lacey goes on to critically assess the 
description of the law she has just provided. As her discussion shows, the position is not as 
straightforward as might at fi rst appear:
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defendants should not be convicted unless they were in some sense responsible for their
conduct, or in circumstances in which some internal incapacity or external circumstance
deprived them of a fair opportunity to conform to the law, express a normative view of
criminal law not merely as an institutionalized system of coercion but rather as a system
which is structured around certain principles of justice or morality. This normative aspect
of the ‘general part’ of criminal law becomes yet clearer in the light of two broad procedural
standards which characterize most modern systems. The fi rst of these is the principle of 
legality: criminal law must be announced clearly to citizens in advance of its imposition. Only 
those who know the law in advance can be seen as having a fair opportunity to conform to it.
Principles such as clarity and non-retroactivity are therefore central tenets of the liberal ideal
of the rule of law. The second procedural doctrine is the presumption of innocence: a crime 
must be proven by the prosecution (generally the state, and hence far more powerful than
the individual defendant) to a very high standard. Criminal law is therefore implicitly justifi ed
not only in terms of its role in proscribing, condemning, and, perhaps, reducing conduct
which causes or risks a variety of harms, but also in treating its subjects with respect, as
moral agents whose conduct must be assessed in terms of attitudes and intentions, and
not merely in terms of effects. And underlying this normative framework is a further set of
assumptions about the nature of human conduct: about voluntariness, will, agency, capacity
as the basis for genuine human personhood and hence responsibility.

The various assumptions underlying the conceptual framework within which criminal
 liability is constructed should be of great interest to criminological and criminal justice schol-
ars. For they give us insight into the processes of interpretation in the courtroom—one
key site in the process of criminalization. They also provide some interesting points of both
contrast and similarity when compared with the assumptions on the basis of which other
practices within the criminal process are founded. Are the assumptions of responsible sub-
jecthood that constitute the core of criminal law thinking the same as, or even consistent
with, those that underpin the development of policing strategy, sentencing decision-making,
probation practice, or prison regimes? If not, does it matter? And what does it signify?
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N. Lacey, ‘Legal Constructions of Crime’ in M. Maguire, R. Morgan, and R. Reiner 
(eds) The Oxford Handbook of Criminology (4th edn, Oxford: OUP, 2007), 188–190

‘General Principles’ of Criminal Law: A Critical Assessment

The need to bring criminal justice and criminal law analyses into relation with one another 
is therefore clear. However, it is equally clear that criminal justice scholars ought to be wary 
of taking the ‘general principles’ of criminal law on lawyers’ terms. For the fact is that the 
‘general principles of criminal law’ are honoured in many systems, and certainly in the UK, 
as much in the breach as in the observance. The preponderance of criminal offences in fact 
derogates from these principles in some way: by imposing ‘strict’ liability without fault; by 
requiring proof of responsibility in relation only to certain components of the offence; or by 
modifying the prosecution’s burden of proof by imposing evidential, or occasionally, legal 
burdens on the defence. The fact that a substantial number of these derogations occur in 
serious offences such as sexual, fi nancial, and drug-related crime suggests that the ‘general 
principles’ are as much an ideological as an actual feature of criminal law’s operations. In 
this respect, the criminal justice scholar will gain some enlightenment from the more critical 
genre of criminal law scholarship which has subjected the ‘general principles’ of criminal law 
to a searching examination.

Conventional criminal law scholars, as we have seen, generally provide a brief résumé of 
the moral/retributive, regulatory/deterrent aspects of criminal justice. They go on to give a 
terse statement of the competing concerns of fairness and social protection, due process, 
and crime control which are taken to inform the development and implementation of criminal 
law in liberal societies. From this point on, they take the idea of ‘crimes’ as given by acts of 
law-creation. In this way both political and criminological issues are quietly removed from 
the legal agenda. In contrast, critical criminal lawyers assume that the power and meaning 
of criminal laws depend on a more complex set of processes and underlying factors than the 
mere positing of prohibitory norms to be enforced according to a particular procedure. Most 
obviously, they assume that the infl uences of political and economic power permeate not 
only the statutory construction of crime but also the practice of doctrinal interpretation. Yet 
their view is not the reductive, instrumental one of Realism or the Chicago School. Rather, 
critical criminal lawyers argue that judicial practice is shaped by tensions between competing 
values whose power infuses all social practices, and which cannot be reconciled by either 
legislative reform or feats of rationalizing interpretation. From this perspective, further links 
between the legal and social construction of crime appear. For it seems, a priori, likely that 
the evaluative and pragmatic tensions which shape the development of criminal law will 
also manifest themselves, albeit to different degrees and in different ways, in other criminal 
justice practices.

The primary aim of early critical criminal law scholarship was to develop an internal or 
‘immanent’ critique of the doctrinal framework within which different areas of law have been 
taken to be organized. Taking a close interest in the way in which criminal liability is con-
structed within legal discourse, critical scholars took as their focus the structure of ‘gen-
eral principles’ which are usually taken to underpin criminal law in liberal societies. These 
included not only the liberal ideals about the fair terms under which criminal punishment may 
be imposed upon an individual agent, which we considered above, but also the aspirations of 
neutrality, objectivity, and determinacy of legal method which are associated with the rule of 
law (Norrie 2001). For example, Kelman’s work scrutinized the basis of the responsibility/fault 
doctrine which purports to structure and justify the attribution of criminal responsibility to the 
free individual via the employment of standards of fault such as intent and recklessness. He 
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showed that fault requirements veer in an unprincipled way between ‘subjective’ standards, 
in which attributions of responsibility depend on what the defendant actually intended or 
 contemplated, and ‘objective’ standards such as negligence, which impute to the defendant 
the state of mind of the ‘reasonable man’. Following from this, Kelman emphasized the fact 
that criminal law doctrine evinces no consistent commitment to either a free-will or a deter-
minist model of human behaviour.

Furthermore, Kelman and others demonstrated the manipulability and indeterminacy 
of the generally accepted doctrinal framework according to which criminal liability is con-
structed in terms of the four elements discussed above: capacity, conduct, responsibility or 
fault, and absence of defence. For example, the issue of mistake could be conceptualized 
with equal doctrinal propriety as a matter pertaining to the existence of the conduct or fault 
elements of a crime, or to the existence of a defence. A person who assaults another per-
son in the mistaken belief that that other person is in the process of committing an assault 
on a third party could, in other words, be regarded as having a defence (of mistaken self-
defence), or as lacking the conduct (no ‘unlawful’ act) or (in certain circumstances) fault/
responsibility (no relevant intention) elements of a crime. Since these conceptualizations 
sometimes affect the outcome of the legal analysis, this entails that doctrinal rules are not 
as determinate as the conventional theory of legal reasoning assumes. Moreover, the out-
come of legal reasoning is contingent upon factors such as the time frame within which the 
alleged offence was set. For example, whether or not a person is regarded as negligent, in 
the sense of having failed to reach a reasonable standard of care or awareness, may depend 
on what range of conduct the court is able to examine. What appears an unreasonable lapse 
judged in itself may look more reasonable if evidence about its history can be admitted. This 
broadening of the time frame or context is precisely what the defences often effect. Yet the 
infl uence of the framing process is not acknowledged within the doctrinal structure, which 
accordingly fails to regulate judicial interpretation in the way which is generally supposed.

The critical enterprise here is to hold criminal law up to scrutiny in terms of the standards 
which it professes to instantiate; and in doing so, to reveal that, far from consisting of a clear, 
determinate set of norms, based on a coherent set of ‘general principles’, it rather exempli-
fi es a contradictory and confl icting set of approaches which are obscured by the superfi -
cial coherence and determinacy of legal reasoning. By scrutinizing carefully the form which 
criminal legal reasoning takes, it becomes possible to reveal that practice as having important 
ideological dimensions, rationalizing and legitimating a system which serves a variety of pow-
erful interests by representing criminal law as a technical and apolitical sphere of judgement. 
An important part of this process is the (re)reading of cases not merely as exercises in formal 
legal analysis, but also as texts whose rhetorical structure is at least as important as their 
superfi cial legal content. In this kind of reading, critical scholars emphasize the signifi cant 
symbolic aspect of the power of criminal law, along with the implicit yet powerful images of 
wrongdoing and rightful conduct, normal and abnormal subjects, guilt and innocence which 
legal discourse draws upon and produces.

. the subjectivism/objectivism debate
Th ere has been much debate over whether, when assessing the blameworthiness of a defend-
ant, the law should adopt a subjectivist or objectivist perspective. In short, a subjectivist 
account argues that criminal liability should be determined by looking inside the mind of 
the defendant and considering his or her intentions or foresight.86 An objectivist account 

86 For a powerful recent statement of subjectivism see Alexander and Kessler Ferzan (2010).
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focuses on the behaviour of the defendant and asks whether the defendant acted as a reason-
able person would. Lord Carswell has stated: ‘Th e criminal law has moved in recent years 
in the direction of emphasising individual responsibility. In pursuance of this trend it has 
been held in diff erent areas of the criminal law that it is the subjective personal knowledge 
or intention of the accused person which has to be established.’87

In the following extract, Antony Duff  describes the key elements of subjectivism and 
objectivism:

R.A. Duff, ‘Subjectivism, Objectivism and Criminal Attempts’ in A. Simester and 
A. Smith (eds) Harm and Culpability (Oxford: OUP, 1996), 19–22

It is no doubt sometimes unhelpful to portray controversies about the proper principles of 
criminal liability as controversies between ‘subjectivism’ and ‘objectivism’. Certainly neither 
term picks out a single, unitary, position. Furthermore, some disagreements rather concern 
the scope of the ‘subjective’ itself: for example, should we analyse recklessness in terms 
of conscious risk-taking or of ‘practical indifference’, both of which could be portrayed as 
‘subjective’ aspects of the agent’s conduct? Nor can we always draw a clear distinction 
between the ‘subjective’ and the ‘objective’. If we justify an ascription of recklessness by 
saying that an agent failed to notice some obvious risk because he did not care about it, 
we are not  simply explaining his failure to notice that risk in morally neutral terms: we are, 
rather, interpreting his conduct in the light of some normative, non-subjective, standard of 
appropriate care.

In some contexts, however, there does seem to be a clear distinction between ‘subjec-
tivist’ and ‘objectivist’ principles of criminal liability, and controversies which embody that 
distinction. One such context is the law of attempts. . . . 

‘Subjectivists’ and ‘objectivists’ disagree about the appropriate criteria for action ascrip-
tions. An agent is criminally liable only if an action matching the law’s defi nition of an offence 
can justly be ascribed to her. But how should we decide what actions can justly be ascribed to 
an agent; what criteria should determine our ascriptions? Subjectivists insist that the criteria 
should be ‘subjective’; the actions that are to be ascribed to an agent, for which she is to be 
held liable, must be described in ‘subjective’ terms. By contrast objectivists argue that what 
is ‘mine’ as an agent cannot be defi ned or delimited in purely ‘subjective’ terms, but must be 
described in partly ‘objective’ terms.

But what are ‘subjective’, or ‘objective’, terms or descriptions? We can say that the 
 ‘subjective’ is a matter of the agent’s psychological states: but that is too vague to be help-
ful. Any more precise account of the ‘subjective’, however, would have to be an account of 
the different conceptions of the ‘subjective’ expressed in different forms of subjectivism. 
The two most familiar contemporary subjectivist theories, the ‘choice’ and the ‘character’ 
accounts of criminal liability, embody different accounts of the ‘subjective’. ‘Choice’ theorists 
insist that we can properly ascribe to an agent only those actions that he chose to perform; 
any action for which he is to be held liable must be described in terms of his choices. Choice, 
as constituting the ‘subjective’, can then be (minimally) defi ned in terms of intention and 
belief; I choose to do what I intend to do, or believe myself to be doing. ‘Character’ theorists, 
by contrast, hold that we should ground criminal liability in the character traits manifested in 
the agent’s conduct; for them, the ‘subjective’ consists in those dispositions, attitudes, or 
motives which constitute legally relevant character traits.

87 Ashley v Chief Constable of Sussex [2008] UKHL 25, para. 76.
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I will focus in this paper on the ‘choice’ conception of criminal liability, which is the domi-
nant version of subjectivism. Though the objectivist grounding for the law of attempts which 
I will sketch is opposed to both types of subjectivism, the implications of each type for the 
law of attempts differ; and the arguments that I will offer against the ‘choice’ conception are 
not the same as those that might be offered against the ‘character’ conception.

The ‘choice’ version of subjectivism can be defi ned by Ashworth’s ‘intent’ and ‘belief’ 
 principles: agents should be held ‘criminally liable for what they intended to do, and not 
according to what actually did or did not occur’, and must be ‘judged on the basis of what 
they believed they were doing, not on the basis of actual facts and circumstances which 
were not known to them at the time’. This does not mean that agents are to be held liable 
for their intentions and beliefs rather than for their actions. The claim is that the actions for 
which agents are to be held liable should be identifi ed in terms of what they intended to do or 
believed they were doing: agents are liable for their actions qua chosen.

A subjectivist might argue, or might avow principles which imply, that the action ascrip-
tions which generate criminal liability should be determined by purely subjective criteria: 
the actions we ascribe to an agent must be described purely in terms of her intentions and 
beliefs. By contrast, ‘objectivists’ (as I shall use the notion) do not hold that criminal liability 
should be based on purely objective criteria: that agents’ actual intentions or beliefs should be 
wholly irrelevant to their criminal liability. They deny, rather, that the subjective dimensions of 
the agent’s conduct are all that matter for criminal liability: its ‘objective’ aspects may also be 
crucial. But what are these ‘objective’ aspects?

They are of two kinds. One consists in what actually occurs or is actually the case: for 
example, in the fact of whether the shot that I intend should hit, or believe will hit, V actually 
hits or misses; in the fact of whether the woman on whom I press sexual intercourse, believ-
ing her to consent to it, actually consents or not. The other consists in what a ‘reasonable’ 
person would believe, or realize: in the fact that what I take to be a person is obviously (i.e. 
would be immediately seen by any reasonable person to be) a tree; or that the means by 
which I hope to achieve a criminal goal are obviously (i.e. would be seen by any reasonable 
person to be) utterly inadequate; or that my action creates an obvious risk of harm which 
would be recognized by any reasonable persons.

Now in many contexts subjectivist principles play an exculpatory role, exempting from 
criminal liability those who might otherwise be held liable. Thus someone who does not 
realize that her action might damage another’s property should not be convicted of criminal 
damage—even if her act ‘in fact creates an obvious risk’ (one that would be obvious to the 
‘ordinary prudent’ person) of such damage: for she has not chosen to risk damaging anoth-
er’s property. A man who honestly believed that the woman with whom he had intercourse 
consented to it should not be convicted of rape—even if his belief was both mistaken and 
unreasonable: for he did not choose to have, or to take a risk of having, ‘intercourse with a 
woman who [did] not consent to it’.

In the following passage from a Law Commission report on manslaughter, the benefi ts and 
disadvantages of an objectivist and subjectivist approach are explored:

Law Commission Report No. 237, Legislating the Criminal Code: Involuntary 
Manslaughter (London: HMSO, 1996), paras 4.4–4.23

Orthodox Subjectivist Theory

4.4 The legal philosophy traditionally applied in mainstream English criminal law and by this 
Commission is known as ‘subjectivist theory’. It rests on the principle that moral guilt, and 
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hence criminal liability, should be imposed only on people who can be said to have chosen
to behave in a certain way or to cause or risk causing certain consequences. The roots of 
subjectivism lie in a liberal philosophy that regards individuals as autonomous beings, capa-
ble of choice, and each deserving of individual respect. It is called ‘subjectivism’ because of 
the signifi cance that it accords to the individual’s state of mind at the time of the prohibited 
conduct.

4.5 Three principles have been identifi ed as inherent in this basis of liability. The fi rst of 
these is the ‘mens rea principle’, which imposes liability only for outcomes which were 
intended or knowingly risked by the alleged wrongdoer. The second principle, the ‘belief 
principle’, judges a defendant according only to what she believed she was doing or risking. 
Thirdly, according to the ‘principle of correspondence’, subjectivists insist that the fault ele-
ment of a crime correspond to the conduct element; for example, if the conduct element is 
‘causing serious injury’, the fault element ought to be ‘intention or recklessness as to causing 
serious injury’. This ensures that the defendant is punished only for causing a harm which she 
chose to risk or to bring about.

4.6 Subjectivist philosophy applies widely in the criminal law today. A man cannot be con-
victed of rape, for example, if he genuinely believed, albeit unreasonably, that his victim con-
sented to sexual intercourse, because this belief would be incompatible with the intention to 
have intercourse with a woman without her consent, or recklessness as to that possibility, 
which are the mental states required for rape.

. . . 

Criticisms of the Subjectivist Mens Rea Principle: Can Liability Based on 
Inadvertence ever be Justifi ed?

4.12 Orthodox subjectivist theory, then, requires the defendant to have been, at least, aware 
of the risk of causing the prohibited harm. However, there is a body of criticism, from very 
distinguished commentators, of the orthodox subjectivist mens rea principle. One ground of 
criticism is that it is based on a simplistic view of what constitutes knowledge or awareness 
of risk:

 . . . while we do indeed sometimes make our knowledge of what we are doing explicit to ourselves 
in . . . silent mental reports, it is absurd to suggest that such knowledge can be actual only if it is 
made thus explicit. When I drive my car, my driving is guided by my (actual) knowledge of my car 
and of the context in which I am driving: but my driving is not accompanied by a constant silent 
monologue in which I tell myself what to do next, what the road conditions are, whether I am driv-
ing safely or not, and all the other facts of which I am certainly aware while I am driving. . . . The 
occurrence or the non-occurrence of certain explicit thoughts is irrelevant to whether I am actually 
aware of what I am doing: my actions can manifest my awareness even if no explicit thoughts 
about the relevant facts pass through my mind at the time.88

4.13 On this view of what constitutes a mental state, the contrast between aware-
ness and lack of awareness of risk is not as stark as in conventional subjectivist accounts, 
and it is less clear why inadvertence ought not to be classifi ed, as mens rea in certain 
circumstances.

4.14 The main argument in favour of criminalizing some forms of inadvertent risk-taking, 
however, is that in some circumstances a person is at fault in failing to consider the con-
sequences that might be caused by her conduct. The example given by R A Duff is that 
of a bridegroom who misses his wedding because it slipped his mind when he was in the 
pub. An orthodox subjectivist would point to his lack of intention or awareness, and deem 
him consequently less culpable. The bride, however, would rightly condemn him, because 

88 Duff  (1990: 160).
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it is plain from his conduct that he did not care, and this attitude is suffi cient to make him 
blameworthy. Duff argues that this account retains a subjective element, because attitudes 
are subjective.

4.15 A similar argument was used by Lord Diplock in the famous case on criminal dam-
age, Caldwell:

If it had crossed his mind that there was a risk that someone’s property might be damaged but 
because his mind was affected by rage or excitement or confused by drink, he did not appreciate 
the seriousness of the risk or trusted that good luck would prevent it happening, this state of mind 
would amount to malice in the restricted meaning placed upon that term by the Court of Appeal; 
whereas if, for any of these reasons, he did not even trouble to give his mind to the question 
whether there was any risk of damaging the property, this state of mind would not suffi ce to make 
him guilty of an offence under the Malicious Damage Act 1861. Neither state of mind seems to me 
to be less blameworthy than the other. . . . 89

4.16 Professor Hart some years ago attacked the assumption that to allow criminal liability 
for negligence would be to set aside the requirement of mens rea as a precondition of pun-
ishment. His argument was that since ‘negligence’ implies a failure to do what ought to have 
been done, it is therefore more than inadvertence, it is culpable inadvertence:

Only a theory that mental operations like attending to, or thinking about, or examining a situation 
are somehow ‘either there or not there’, and so utterly outside our control, can lead to the theory 
that we are never responsible if, like the signalman who forgets to pull the signal, we fail to think 
or remember. . . . 

What is crucial is that those whom we punish should have had, when they acted, the normal 
capacities, physical and mental, for doing what the law requires and abstaining from what it for-
bids, and a fair opportunity to exercise these capacities. Where these capacities and opportunities 
are absent, as they are in different ways in the varied cases of accident, mistake, paralysis, refl ex 
action, coercion, insanity etc, the moral protest is that it is morally wrong to punish because ‘he 
could not have helped it’ or ‘he could not have done otherwise’ or ‘he had no real choice’. But, as 
we have seen, there is no reason (unless we are to reject the whole business of responsibility and 
punishment) always to make this protest when someone who ‘just didn’t think’ is punished for 
carelessness. For in some cases at least we may say ‘he could have thought about what he was 
doing’ with just as much rational confi dence as one can say of any intentional wrongdoing ‘he could 
have done otherwise’.90

Professor Ashworth also concedes that negligence may be an appropriate standard for crimi-
nal liability where the harm risked was great, the risk obvious and the defendant had the 
capacity to take the required precautions.

What Makes Inadvertence Culpable?

4.17 In all the sources cited in paragraphs 4.12–4.16, the view is taken that it may be justifi -
able to impose criminal liability for the unforeseen consequences of a person’s acts, at any 
rate where the harm risked is great and the actor’s failure to advert to this risk is culpable, 
we are persuaded by this reasoning, in the following paragraphs, therefore, we consider the 
criteria by which culpable inadvertence should be judged if it is to attract the sanctions of the 
criminal law when death results.

4.18 The fi rst criterion of culpability upon which we must insist is that the harm to which 
the accused failed to advert was at least foreseeable, if not strikingly foreseeable or obvious. 

89 [1982] AC 341, 352 (emphasis added).   90 Hart (1968: 151–2).
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If the accused is an ordinary person, she cannot be blamed for failing to take notice of a 
risk if it would not have been apparent to an average person in her position, because the 
criminal law cannot require an exceptional standard of perception or awareness from her. If 
the accused held herself out as an expert of some kind, however, a higher standard can be 
expected from her; if she is a doctor, for example, she will be at fault if she fails to advert to a 
risk that would have been obvious to the average doctor in her position.

4.19 As a matter of strict principle, the accused ought only to be held liable for causing 
death if the risk to which she culpably failed to avert was a risk of death. In practice, however, 
there is a very thin line between behaviour that risks serious injury and behaviour that risks 
death, because it is frequently a matter of chance, depending on such factors as the avail-
ability of medical treatment, whether serious injury leads to death. Admittedly it is possible 
for conduct to involve a risk of serious injury (such as a broken limb) though not a risk of 
death; but intention to cause serious injury constitutes the mens rea of murder although the 
actus reus is the causing of death, and we see no compelling reason to distinguish between 
murder and manslaughter in this respect. We consider, therefore, that it would not be wrong 
in principle if a person were to be held responsible for causing death through failing to advert 
to a clear risk of causing death or serious injury—subject of course to a second criterion, to 
which we now turn.

4.20 The second criterion of culpability which we consider to be essential is that the 
accused herself would have been capable of perceiving the risk in question, had she directed 
her mind to it. Since the fault of the accused lies in her failure to consider a risk, she cannot be 
punished for this failure if the risk in question would never have been apparent to her, no mat-
ter how hard she thought about the potential consequences of her conduct. If this criterion is 
not insisted upon, the accused will, in essence, be punished for being less intelligent, mature 
or capable than the average person.

. . . 
4.22 . . . A person cannot be said to be morally at fault in failing to advert to a risk if she 

lacked the capacity to do so.
4.23 If the criteria in paragraphs 4.17–4.22 are satisfi ed, we consider that it is appropriate 

to impose liability for inadvertently causing harm in cases where the harm risked is very seri-
ous. Where a person embarks on a course of conduct which inherently involves a risk of caus-
ing death or serious injury to another, society is justifi ed in requiring a higher standard of care 
from her than from someone whose conduct involves a lesser risk or no risk at all. J L Austin 
made this point graphically when he wrote ‘We may plead that we trod on the snail inadvert-
ently: but not on the baby—you ought to look where you’re putting your great feet’.91
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 the victim in criminal law
Until fairly recently criminal lawyers and criminologists have focused on the defendant 
and assessments of her or his liability.92 Th e victim, in much writing on criminal law, is a 
shadowy fi gure who appears to be an irrelevance. Consider a case of alleged rape where a 
defendant wrongly but reasonably believed that the victim was consenting. Th is ‘easy’ case 
would be dealt with by the law saying that such a defendant lacks the mens rea for rape and 
so no off ence is committed. But that is to look at the question entirely from the defendant’s 
point of view. As for the victim, she was raped in that she was penetrated without her con-
sent. Another aspect of this issue is that the defendant has no defence based on the fact that 
the crime was partly the ‘victim’s fault’. It is no defence for a burglar to say that the victim 
had left  their front door unlocked. However, some academics have suggested that there is a 
case for providing a defence where the victim contributed to the harm done to them by the 
defendant.93 Such suggestions are highly controversial.

The significance of victims is also raised by the Human Rights Act 1998. As we shall 
see, under the European Convention on Human Rights victims have rights to be pro-
tected under the criminal law. The definition of criminal offences will now need to be 
reconsidered to see if they adequately protect the human rights of victims. A contrary 
view is that if the rights of victims are to receive weight, so should their responsi-
bilities. Might we, for example, include a discussion of the extent to which individuals 
should be expected to protect themselves from crime in considering our definition of 
offences?94
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 the criminal process
Statistics on the number of convictions for particular off ences are a poor guide to which 
crimes are actually committed.95 It is estimated that only 6 per cent of crimes committed 
result in a conviction.96 Th is is because victims oft en do not report the crimes to the police, 
and if they do the off ender is rarely caught. Even if the off ender is found, the police may still 
decide not to charge him. If the police decide to charge, then the Crown Prosecution Service 
(CPS) may decide not to pursue a prosecution.97 Th ere have been concerns over how these 
decisions not to prosecute are reached. In particular there are concerns that race, sex, and 
economic background can improperly play a role in the decision.98 Th e CPS, even if it does 
decide to prosecute, may charge a lesser off ence than the one committed. Th is might be 
done for various reasons: the CPS might believe that it would be easier, in order to obtain a 
conviction, to do so; or the defendant might have off ered to plead guilty to the lesser charge, 
but would plead not guilty to the more serious charge;99 or charging the lesser off ence may 
mean that the case will be heard before magistrates, rather than the Crown Court, and so 
be cheaper.100

As this demonstrates, there are points at which an off ender may escape from the route that 
leads to a criminal conviction. Statistically, a suspect is far more likely to escape punishment 
due to a decision of the police or the CPS than to be acquitted by the jury or magistrates.101

A particularly topical issue is assisted suicide. Following the decision of the House of 
Lords in R (Purdy) v Director of Public Prosecutions102 the CPS was required to produce guid-
ance which set out when they would or would not prosecute cases of assisted suicide.103 Th e 
current position of assisted suicide is somewhat ambiguous. While still technically a crime 
it is clear that in some cases it will not be prosecuted. John Spencer has queried whether this 
is consistent with basic democratic principles:

Is it really compatible with the rule of law that, when an Act of Parliament makes a certain 
form of behaviour a criminal offence, the DPP should in effect decriminalise it, in whole or 
in part, by saying when it will and will not be prosecuted? The orthodox answer, forcibly 
expressed by the Court of Appeal in the judgment which the House of Lords reversed, is 
‘no’: once Parliament has created an offence, only Parliament has the authority to redraw 
its boundaries so that it catches fewer people in its net. For any other organ of the State to 
attempt to do so is to infringe the fi rst rule of the constitution, which is the supremacy of 
Parliament.104

He goes on to note that in recent times Parliament has been draft ing such over-broad laws 
that some discretion over prosecution must be exercised.

In the following passage, Andrew Ashworth and Lucia Zedner describe ways from which 
the orthodox approach towards criminal procedure is being departed. Traditionally, for a 
person to be guilty of a crime they are charged with an off ence, there is then a trial at which 
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they are found either guilty or not guilty. If the former, they are then sentenced. Th e authors 
start by setting out the reasons used by politicians to explain why this traditional approach 
is not appropriate for some off ences in recent years. Th ey then explain why they think such 
departures should be opposed:

A. Ashworth and L. Zedner, ‘Defending the Criminal Law: Refl ections on the 
Changing Character of Crime, Procedure, and Sanctions’ [2008] 2 Criminal Law 
and Philosophy 21

We will outline fi ve avenues of challenge to the paradigmatic sequence of prosecution-trial-
conviction-sentence:

Not cost-effective: it is argued that, as the cost of trials rises, they are not a cost-(a) 
 effective means of fulfi lling their purpose. Jury trials should therefore be reserved for 
the most serious charges where the defendant pleads not guilty, and even summary 
trials should be reserved for cases in which a court hearing really is necessary.

Not preventive: it is argued that bringing a defendant to court, with a view to convic-(b) 
tion and sentence, may not have preventive effects and may even be counterproduc-
tive. This has been a prominent argument in youth justice, where the experience of 
being accused in court may reinforce a youth’s self-identifi cation with lawbreakers and 
impose the stigma of conviction. It also appears that for some adult offenders con-
viction and sentence have no greater preventive effect than a form of diversion. This 
 challenge assumes that the purpose of the criminal law and its processes is preventive, 
at least to some degree.

Not necessary: it is argued that court proceedings are unnecessary where the defend-(c) 
ant is willing to plead guilty, and that for some lesser forms of offending a court hearing 
may not need to examine the defendant’s fault or may not be necessary at all for minor 
offences, since almost all defendants are willing to accept some lesser, swifter resolu-
tion of the case.

Not appropriate: it is argued that the criminal trial is not well suited to dealing with ongo-(d) 
ing conduct and continual offending, because it focuses on specifi c charges without 
examining broader issues and continuing patterns of misconduct.

Not effective: it is argued that in some cases it may not be possible to have a trial, if (e) 
the canons of procedural fairness are observed, because witnesses are likely to be in 
fear or otherwise reluctant, and the charge will therefore have to be dropped. For some 
kinds of crime, high attrition rates (i.e., a low proportion of detected cases going to trial) 
suggest that aspects of criminal procedure may have the effect of preventing some 
defendants from being brought to trial.

[They describe in detail some of the recent innovations in criminal law which impact on the 
traditional procedures used where a crime is alleged. These include: (1) diversion; (2) fi xed 
penalties; (3) summary trials; (4) hybrid civil–criminal processes; (5) strict criminal liability; 
(6) incentives to plead guilty; (7) preventive orders.]

Conviction of an individual for an offence is the strongest form of condemnation of con-
duct that the state can muster. Conviction for an offence also opens the possibility of a 
coercive sentence, ordered by a court within the limits of what legislation permits. To justify 
the creation of a certain crime is therefore to justify the imposition of the censure of convic-
tion and the imposition of a punishment. It is the special signifi cance and gravity of these 
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Not appropriate: it is argued that the criminal trial is not well suited to dealing with ongo-(d) 
ing conduct and continual offending, because it focuses on specifi c charges without
examining broader issues and continuing patterns of misconduct.

Not effective: it is argued that in some cases it may not be possible to have a trial, if (e)
the canons of procedural fairness are observed, because witnesses are likely to be in
fear or otherwise reluctant, and the charge will therefore have to be dropped. For some
kinds of crime, high attrition rates (i.e., a low proportion of detected cases going to trial)
suggest that aspects of criminal procedure may have the effect of preventing some
defendants from being brought to trial.

[They describe in detail some of the recent innovations in criminal law which impact on the
traditional procedures used where a crime is alleged. These include: (1) diversion; (2) fi xed
penalties; (3) summary trials; (4) hybrid civil–criminal processes; (5) strict criminal liability;
(6) incentives to plead guilty; (7) preventive orders.]

Conviction of an individual for an offence is the strongest form of condemnation of con-
duct that the state can muster. Conviction for an offence also opens the possibility of a
coercive sentence, ordered by a court within the limits of what legislation permits. To justify
the creation of a certain crime is therefore to justify the imposition of the censure of convic-
tion and the imposition of a punishment. It is the special signifi cance and gravity of these
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consequences, with all their legal and social implications, that supports the argument for 
safeguards in the shape of the procedural requirements of human rights law—the presump-
tion of innocence, the need for proper notice of the charge, adequate time and facilities for 
preparing a defence, state-funded legal assistance, the right to confront witnesses, the free 
assistance of an i nterpreter, the privilege against self-incrimination and various other rights.

Yet we have shown how the existence of these human rights protections has stimulated the 
development of alternative channels of control that enable the state to avoid the more onerous 
procedural requirements that now apply to the criminal process. The panoply of preventive, civil, 
administrative, and hybrid orders introduced in England and Wales in recent years is to a large 
extent the consequence of just such an imaginative skirting of the burdens of the Convention.
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 criminal law and the human rights 
act 
. the significance of the human rights act 
At many points throughout this book we will consider the potential impact of the Human 
Rights Act 1998 (HRA) on the interpretation of the off ence. Th is section will not there-
fore seek to summarize the impact of the Act on English and Welsh criminal law,105 but 
will  outline how the Act works.106 Th e Human Rights Act 1998 is designed to ensure the 
 protection of individuals’ rights under the European Convention on Human Rights (ECHR). 
Th e HRA protects the rights in the ECHR in two main ways:

(1) Section 3 requires judges to interpret legislation in a way which complies with the 
ECHR so far as is possible. It states:

So far as it is possible to do so, primary legislation and subordinate legislation must be read 
and given effect in a way which is compatible with the Convention rights.

As section 3 makes clear, if the wording of a statute is ambiguous and can be interpreted 
either in a way which is compliant with the Convention rights or in a way which is not, then 
the statute should be read so as to be compliant. Th e key phrase is ‘so far as it is possible’. 
Only time will tell how far the courts will be willing to stretch the meaning of words to 
comply with the statute.107 Th e House of Lords has given some guidance on this by saying 

105 See Ashworth and Strange (2003).
106 For more detail see Choudhry and Herring (2010: chs 1 and 2).
107 Ashworth (2000b) argues for a non-minimalist approach to the HRA in the context of criminal law.

consequences, with all their legal and social implications, that supports the argument for
safeguards in the shape of the procedural requirements of human rights law—the presump-
tion of innocence, the need for proper notice of the charge, adequate time and facilities for
preparing a defence, state-funded legal assistance, the right to confront witnesses, the free
assistance of an i nterpreter, the privilege against self-incrimination and various other rights.

Yet we have shown how the existence of these human rights protections has stimulated the
development of alternative channels of control that enable the state to avoid the more onerous
procedural requirements that now apply to the criminal process. The panoply of preventive, civil,
administrative, and hybrid orders introduced in England and Wales in recent years is to a large
extent the consequence of just such an imaginative skirting of the burdens of the Convention.

F U RT H E R R E A DI NG
Ashworth, A. and Redmayne, M. (2010) Th e Criminal Process (4th edn, Oxford: OUP).
Rogers, J. (2010) ‘Prosecutorial Policies, Prosecutorial Systems, and the Purdy Litigation’y

Criminal Law Review 543.w
Saunders, A. and Young, R. (2007) ‘From Suspect to Trial’ in M. Maguire, R. Morgan,

and R. Reiner (eds) Th e Oxford Handbook of Criminology (Oxford: OUP).y

So far as it is possible to do so, primary legislation and subordinate legislation must be read
and given effect in a way which is compatible with the Convention rights.
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that section 3 is to be used to interpret, but not amend, legislation.108 If the court is unable 
to interpret a statute in line with the Convention rights, then it must apply the statute as it 
stands and issue a declaration of incompatibility, as a result of which Parliament should 
consider whether the legislation needs to be amended.109

(2) Section 6 requires public authorities to act in a way which is compatible with the 
Convention rights. Section 6 states:

(1) It is unlawful for a public authority to act in a way which is incompatible with a 
Convention right.

(2) Subsection (1) does not apply to an act if—

(a)  as the result of one or more provisions of primary legislation, the authority could 
not have acted differently; or

(b)  in the case of one or more provisions of, or made under, primary legislation 
which cannot be read or given effect in a way which is compatible with the 
Convention rights, the authority was acting so as to give effect to or enforce 
those provisions.

Importantly for criminal lawyers, the defi nition of a public authority includes the police, the 
CPS, and a court.110 Th e signifi cance of section 6 for criminal lawyers is as follows:

Under sections 3 and 6 of the HRA the court must interpret that off ence (if possible) (1) 
in line with the Convention.111

When the CPS is considering whether or not to bring a prosecution, it is bound by (2) 
 section 6 because it is a public body. However, in R v G112 a majority of the House 
of Lords rejected an argument that to charge a defendant with a particular crime 
amounted to an interference with his human rights.
If a defendant has been convicted of an off ence which infringes the Convention (3) 
rights (e.g. a statutory off ence which could not be interpreted in line with the 
Convention) then it can be argued that the court should impose only a nominal sen-
tence (e.g. an absolute discharge). To impose a substantial sentence would infringe an 
individual’s Convention rights, which section 6 prohibits.

DE F I N I T ION
It is important to appreciate that the HRA can aff ect the defi nition of a criminal off ence 
in two ways:

a defendant may argue that to convict him or her of a particular off ence would (1) 
infringe his or her Convention rights;
a victim (or potential victim) may argue that the state has infringed his or her rights (2) 
by not protecting him or her under the criminal law. In A v UK113 the fact that 

108 Re S, Re W [2002] 1 FCR 577 (HL), para. 38.
109 See Bellinger v Bellinger [2003] UKHL 21 for an example of a case where a declaration of incompat-

ibility was issued.
110 Human Rights Act 1998, s. 6(3)(a).
111 Note that s. 3 applies only when the court is interpreting a statutory off ence; s. 6 would be relevant if 

the off ence is a common law one.
112 [2008] UKHL 37.   113 (1998) 27 EHRR 611.
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(a)  as the result of one or more provisions of primary legislation, the authority could 
not have acted differently; or

(b)  in the case of one or more provisions of, or made under, primary legislation
which cannot be read or given effect in a way which is compatible with the 
Convention rights, the authority was acting so as to give effect to or enforce
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by not protecting him or her under the criminal law. In A v UK113 the fact that 
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the stepfather could hit his stepson without being liable to punishment under the 
criminal law infringed the stepson’s rights under Article 3. Th is subsequently led 
the Court of Appeal in H114 to reinterpret the circumstances in which a parent can 
rely on the defence of reasonable chastisement when facing a charge of assault.

. the important articles in the european 
convention
Th e following are the most important rights under the ECHR for criminal lawyers:

The European Convention on Human Rights and Fundamental Freedoms

Article 2—Right to life

1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life 
 intentionally save in the execution of a sentence of a court following his conviction of a 
crime for which this penalty is provided by law.

2.  Deprivation of life shall not be regarded as infl icted in contravention of this Article when it 
results from the use of force which is no more than absolutely necessary:

in defence of any person from unlawful violence;(a) 

in order to effect a lawful arrest or to prevent the escape of a person lawfully (b) 
detained;

in action lawfully taken for the purpose of quelling a riot or insurrection.(c) 

Article 3—Prohibition of torture

No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

Article 5—Right to liberty and security

Everyone has the right to liberty and security of person. No one shall be deprived of his 1. 
liberty save in the following cases and in accordance with a procedure prescribed by law:

the lawful detention of a person after conviction by a competent court;(a) 

the lawful arrest or detention of a person for non-compliance with the lawful order of a (b) 
court or in order to secure the fulfi lment of any obligation prescribed by law;

the lawful arrest or detention of a person effected for the purpose of bringing him (c) 
before the competent legal authority on reasonable suspicion of having committed an 
offence or when it is reasonably considered necessary to prevent his committing an 
offence or fl eeing after having done so;

the detention of a minor by lawful order for the purpose of educational supervision (d) 
or his lawful detention for the purpose of bringing him before the competent legal 
authority;

the lawful detention of persons for the prevention of the spreading of infectious dis-(e) 
eases, of persons of unsound mind, alcoholics or drug addicts or vagrants;

114 [2002] 1 Cr App R 59.
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the lawful arrest or detention of (f) a person to prevent his effecting an unauthorised 
entry into the country or of a person against whom action is being taken with a view 
to deportation or extradition.

2. Everyone who is arrested shall be informed promptly, in a language which he understands, 
of the reasons for his arrest and of any charge against him.

3. Everyone arrested or detained in accordance with the provisions of paragraph 1(c) of this 
Article shall be brought promptly before a judge or other offi cer authorised by law to 
exercise judicial power and shall be entitled to trial within a reasonable time or to release 
pending trial. Release may be conditioned by guarantees to appear for trial.

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to take 
proceedings by which the lawfulness of his detention shall be decided speedily by a court 
and his release ordered if the detention is not lawful.

5. Everyone who has been the victim of arrest or detention in contravention of the provisions 
of this Article shall have an enforceable right to compensation.

Article 6—Right to a fair trial

1. In the determination of his civil rights and obligations or of any criminal charge against him, 
everyone is entitled to a fair and public hearing within a reasonable time by an independ-
ent and impartial tribunal established by law. Judgment shall be pronounced publicly but 
the press and public may be excluded from all or part of the trial in the interest of morals, 
public order or national security in a democratic society, where the interests of juveniles or 
the protection of the private life of the parties so require, or to the extent strictly necessary 
in the opinion of the court in special circumstances where publicity would prejudice the 
interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty 
according to law.

3. Everyone charged with a criminal offence has the following minimum rights:

to be informed promptly, in a language which he understands and in detail, of the (a) 
nature and cause of the accusation against him;

to have adequate time and facilities for the preparation of his defence;(b) 

to defend himself in person or through legal assistance of his own choosing or, if he has (c) 
not suffi cient means to pay for legal assistance, to be given it free when the interests 
of justice so require;

to examine or have examined witnesses against him and to obtain the attendance (d) 
and examination of witnesses on his behalf under the same conditions as witnesses 
against him;

to have the free assistance of an interpreter if he cannot understand or speak the lan-(e) 
guage used in court.

Article 7—No punishment without law

1. No one shall be held guilty of any criminal offence on account of any act or omission which 
did not constitute a criminal offence under national or international law at the time when it 
was committed. Nor shall a heavier penalty be imposed than the one that was applicable 
at the time the criminal offence was committed.
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2. This Article shall not prejudice the trial and punishment of any person for any act or omis-
sion which, at the time when it was committed, was criminal according to the general 
principles of law recognised by civilised nations.

Article 8—Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his 
correspondence.

2. There shall be no interference by a public authority with the exercise of this right except 
such as is in accordance with the law and is necessary in a democratic society in the inter-
ests of national security, public safety or the economic well-being of the country, for the 
prevention of disorder or crime, for the protection of health or morals, or for the protection 
of the rights and freedoms of others.

Article 9—Freedom of thought, conscience and religion

1. Everyone has the right to freedom of thought, conscience and religion; this right includes 
freedom to change his religion or belief and freedom, either alone or in community with 
others and in public or private, to manifest his religion or belief, in worship, teaching, prac-
tice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as 
are prescribed by law and are necessary in a democratic society in the interests of public 
safety, for the protection of public order, health or morals, or for the protection of the rights 
and freedoms of others.

Article 10—Freedom of expression

1. Everyone has the right to freedom of expression. This right shall include freedom to hold 
opinions and to receive and impart information and ideas without interference by public 
authority and regardless of frontiers. This Article shall not prevent States from requiring 
the licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may 
be subject to such formalities, conditions, restrictions or penalties as are prescribed by 
law and are necessary in a democratic society, in the interests of national security, ter-
ritorial integrity or public safety, for the prevention of disorder or crime, for the protection 
of health or morals, for the protection of the reputation or rights of others, for preventing 
the disclosure of information received in confi dence, or for maintaining the authority and 
impartiality of the judiciary.

Article 11—Freedom of assembly and association

1. Everyone has the right to freedom of peaceful assembly and to freedom of association 
with others, including the right to form and to join trade unions for the protection of his 
interests.

2. No restrictions shall be placed on the exercise of these rights other than such as are 
prescribed by law and are necessary in a democratic society in the interests of national 
security or public safety, for the prevention of disorder or crime, for the protection of health 
or morals or for the protection of the rights and freedoms of others.
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44 |  criminal law: text, cases, and materials

This Article shall not prevent the imposition of lawful restrictions on the exercise of these 
rights by members of the armed forces, of the police or of the administration of the State.

Article 14—Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention shall be secured 
without discrimination on any ground such as sex, race, colour, language, religion, political 
or other opinion, national or social origin, association with a national minority, property, birth 
or other status.

. potential consequences of the hra 
on the criminal law
Th roughout this book we will mention the potential impact of the HRA on specifi c off ences. 
But here we will consider some of the general principles of the ECHR which will aff ect the 
whole of the criminal law.

Certainty
Th e state is permitted under the ECHR to create criminal off ences which interfere with 
citizens’ Convention rights, such as rights to private and family life (Article 8) and freedom 
of expression (Article 10), but only if the interferences are in accordance with a ‘law’. Th e 
European Court of Human Rights has interpreted ‘law’ in an interesting way.115 A rule can 
be a law only if it is defi ned with suffi  cient precision to enable the citizen to know how to 
behave in accordance with the law.116 In the following case the European Court of Human 
Rights held that the power under English law to bind the defendant to keep the peace on the 
basis that his conduct was contra bonos mores (‘contrary to the public good’) was so impre-
cise that it did not amount to a law, and therefore was an impermissible infringement of the 
individual’s rights.

Hashman and Harrup v United Kingdom 
(Application No. 25594/94) (2000) 30 EHRR 241 (ECtHR)117

Th e applicants were bound over to keep the peace and to be of good behaviour by a 
UK court aft er they had disrupted the Portman hunt. Th ey claimed that the fi nding 
that they had behaved in a manner contra bonos mores and the binding over order 
interfered with the exercise of their rights under Article 10 in a way which was not 
‘prescribed by law’.

31. The Court recalls that one of the requirements fl owing from the expression ‘prescribed 
by law’ is foreseeability. A norm cannot be regarded as a ‘law’ unless it is formulated with 
suffi cient precision to enable the citizen to regulate his conduct. At the same time, whilst 

115 Silver v UK (1983) 5 EHRR 347.
116 Norris v Government of the United States of America [2008] UKHL 16.
117 (2000) 8 BHRC 104, [2000] Crim LR 185.
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certainty in the law is highly desirable, it may bring in its train excessive rigidity and the law 
must be able to keep pace with changing circumstances. The level of precision required of 
domestic legislation—which cannot in any case provide for every eventuality—depends to 
a considerable degree on the content of the instrument in question, the fi eld it is designed 
to cover and the number and status of those to whom it is addressed. (See generally in this 
connection, Rekvenyi v. Hungary: 20 May 1999, para. 34.)

32. The Court further recalls that prior restraint on freedom of expression must call for the 
most careful scrutiny on its part. (See, in the context of the necessity for a prior restraint, The
Sunday Times v. United Kingdom (No. 2), loc. cit., para. 51.)

33. The Court has already considered the issue of ‘lawfulness’ for the purposes of Article 5 
of the Convention of orders to be bound over to keep the peace and be of good behaviour. 
(In Steel v. United Kingdom, loc. cit., paras. 71–77.) In that case, the Court found that the ele-
ments of breach of the peace were adequately defi ned by English law. (ibid., para. 75.)

. . . 
35. It is a feature of the present case that it concerns an interference with freedom of 

expression which was not expressed to be a ‘sanction’, or punishment, for behaviour of 
a  certain type, but rather an order, imposed on the applicants, not to breach the peace 
or behave contra bonos mores in the future. The binding-over order in the present case thus 
had purely prospective effect. It did not require a fi nding that here had been a breach of the 
peace. The case is thus different from the case of Steel, in which the proceedings brought 
against the fi rst and second applicants were in respect of breaches of the peace which were 
later found to have been committed.

36. The Court must consider the question of whether behaviour contra bonos mores is 
adequately defi ned for the purposes of Article 10(2) of the Convention.

37. The Court fi rst recalls that in its Steel judgment, it noted that the expression ‘to be of 
good behaviour’ was particularly imprecise and offered little guidance to the person bound 
over as to the type of conduct which would amount to a breach of the order (para. 76). Those 
considerations apply equally in the present case, where the applicants were not charged with 
any criminal offence, and were found not to have breached the peace.

38. The Court next notes that conduct contra bonos mores is defi ned as behaviour which 
is ‘wrong rather than right in the judgment of the majority of contemporary fellow citizens’ 
(para. 13). It cannot agree with the Government that this defi nition has the same objective 
element as conduct ‘likely to cause annoyance’, which was at issue in the case of Chorherr
(para. 29). The Court considers that the question of whether conduct is ‘likely to cause annoy-
ance’ is a question which goes to the very heart of the nature of the conduct proscribed: it 
is conduct whose likely consequence is the annoyance of others. Similarly, the defi nition of 
breach of the peace given in the case of Percy v. Director of Public Prosecutions (para. 11)—
that it includes conduct the natural consequences of which would be to provoke others to 
violence—also describes behaviour by reference to its effects. Conduct which is ‘wrong 
rather than right in the judgment of the majority of contemporary citizens’, by contrast, is 
conduct which is not described at all, but merely expressed to be ‘wrong’ in the opinion of a 
majority of citizens.

39. Nor can the Court agree that the Government’s other examples of behaviour which is 
defi ned by reference to the standards expected by the majority of contemporary opinion are 
similar to conduct contra bonos mores as in each case cited by the Government, the example 
given is but one element of a more comprehensive defi nition of the proscribed behaviour.

40. With specifi c reference to the facts of the present case, the Court does not accept 
that it must have been evident to the applicants what they were being ordered not to do for 
the period of their binding over. Whilst in the case of Steel the applicants had been found to 
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have breached the peace, and the Court found that it was apparent that the bind over related 
to similar behaviour, the present applicants did not breach the peace, and given the lack of 
precision referred to above, it cannot be said that what they were being bound over not to do 
must have been apparent to them.

41. The Court thus fi nds that the order by which the applicants were bound over to keep 
the peace and not to behave contra bonos mores did not comply with the requirement of 
Article 10(2) of the Convention that it be ‘prescribed by law’.

 . . . 
43. It follows that there has been a violation of Article 10 of the Convention.

Violation of Article 10 found.

It should not be thought that a court will readily fi nd that an off ence is too vaguely defi ned 
to constitute law and hence potentially infringe the European Convention. In Steel v UK118 
it was held that the English off ence of breach of the peace (defi ned as ‘when an individual 
causes harm to persons or property or acts in a manner the natural consequences of which 
would be to provoke others to violence’) was suffi  ciently precise to amount to ‘law’. In Tagg119 
the Court of Appeal rejected an argument that the off ence of being drunk on an aircraft 120 
was insuffi  ciently precise to amount to a law.

One of the reasons why law must not be too vague is that otherwise it will, in eff ect, be 
judges or juries, rather than Parliament, which decide what is criminal. In Jones121 Lord 
Bingham emphasized that:

an important democratic principle in this country [is] that it is for those representing the peo-
ple of the country in Parliament, not the executive and not judges, to decide what conduct 
should be treated as lying so far outside the bounds of what is acceptable in our society as 
to attract criminal penalties.

Burden of proof
Most members of the public know that under English and Welsh criminal law a person 
should be presumed innocent unless proved guilty.122 Lord Sankey LC in Woolmington v 
DPP123 declared that ‘throughout the web of the English criminal law one golden thread is 
always to be seen—that it is the duty of the prosecution to prove the prisoner’s guilt’. Th e 
principle is justifi ed on the basis that the consequences of a conviction and punishment 
are so severe that the state prefers to run the risk of acquitting people who may in fact have 
committed the off ence than convicting people who are in fact innocent. Th e principle also 
refl ects the fact that the prosecution will have all the resources and power of the state on its 
side, while the defendant will usually have comparatively limited resources.

Th e reality is that the presumption of innocence is honoured more in the breach than 
the observance. Even of the more serious off ences which are triable in the Crown Court, 

118 (1999) 28 EHRR 603.
119 [2001] EWCA Crim 1230. See also Cotter [2002] Crim LR 824 (CA) where it was held that the off ence of 

perverting the course of justice was suffi  ciently clear to be compatible with the European Convention.
120 Air Navigation (No. 2) Order 1995, art. 57 and the Civil Aviation Act 1982, s. 61.
121 [2006] UKHL 16, para. 29.
122 A leading work on the presumption of innocence is Stumer (2010).
123 [1935] AC 462, 481 (HL).
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40 per cent include some form of departure from the presumption of innocence, accord-
ing to Andrew Ashworth and Meredith Blake.124 Lord Steyn in Lambert125 found that 219 
of the 540 off ences then triable in the Crown Court had provisions which required the 
defendant to prove their innocence. A common way of departing from the presumption 
is to create strict liability off ences (where it is necessary to prove only that the defendant 
caused a particular result or state of aff airs, and it is not necessary to show that the defend-
ant had a particular state of mind or even behaved unreasonably). Many such off ences 
then have a defence of ‘due diligence’ or ‘no intent’ for which the defendant is obliged to 
produce evidence.

Any departure from the presumption of innocence must now be considered in the light 
of the HRA. Th e presumption of innocence is reinforced by Article 6(2) of the ECHR which 
declares ‘Everyone shall be presumed innocent until proved guilty according to the law.’ 
However, perhaps surprisingly, the European Court of Human Rights has not interpreted 
that article as strictly as it might. Th e Court’s approach in Salabiaku v France126 and Phillips 
v UK127 is that presumption of guilt or the placing of the burden of proof on the defendant 
does not contravene Article 6 if it is confi ned within ‘reasonable limits’. Th e House of Lords 
examined the issue in Kebelene128 and held that the key issue was the diff erence between 
persuasive and evidential burdens of proof:

A persuasive burden of proof means that the party must prove the matter at issue.(1) 
An evidential burden of proof means that the party must introduce suffi  cient evi-(2) 
dence to establish the reasonable possibility that a particular issue is true.

For example if D faces a charge of assault and wishes to raise the defence of duress, D has 
an evidential burden of establishing some evidence to show that he might have been acting 
under duress. If he or she introduces some evidence to show that that might be true, the 
prosecution has the persuasive burden of proof of showing beyond reasonable doubt that the 
defendant was not acting under duress.

Th e House of Lords in Kebelene129 explained that reverse burdens of proof were more 
likely to be compatible with Article 6 if they were evidential rather than persuasive bur-
dens. Th e court will need to consider the relative diffi  culty of proving the relevant mat-
ter for the defendant and the prosecution, and the seriousness of the threat at which the 
criminal off ence is directed. In other words, a persuasive burden will be justifi able only if 
it involves an issue which is very easy for the defendant to establish (e.g. to prove that he 
or she has a licence to perform the activity)130 or the burden is necessary for the protec-
tion of the public. Th erefore, in the light of the HRA, section 3, any statutory burden of 
proof on the defendant would be interpreted to be evidential if at all possible.131 It will be 
interpreted as a persuasive burden only if there is a ‘pressing necessity’132 for there to be a 
persuasive burden.

Th e House of Lords has considered the issue in three cases: Lambert,133 Johnstone,134 and 
Sheldrake:

124 Ashworth and Blake (1996). 125 [2002] 2 AC 545, 569. 126 (1988) 13 EHRR 379.
127 [2001] Crim LR 217. 128 R v DPP, ex p Kebelene [1999] 4 All ER 801 (HL). 129 Ibid.
130 Compare DPP v Barker [2006] Crim LR 140 and R v Makuwa [2006] Crim LR 911. 
131 See Webster [2010] EWCA Crim 2819. 132 Lambert [2001] 3 WLR 206 (HL).
133 [2001] 3 WLR 206 (HL). For criticism, see Beyleveld, Kirkham, and Townend (2002). 
134 [2003] 1 WLR 1736.
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Sheldrake v Director of Public Prosecutions; Attorney-General’s Reference 
(No. 4 of 2002) [2005] 1 AC 264

Two cases concerning burdens of proof were heard by the House of Lords together. In 
the fi rst Peter Sheldrake was charged with the off ence under section 5(1)(b) of the Road 
Traffi  c Act 1988 of being in charge of a motor vehicle aft er having consumed so much 
alcohol that the proportion of it in his breath exceeded the prescribed limit. He sought 
to rely on the defence under section 5(2) which cast upon the defendant the legal burden 
of proving that there was no likelihood of his driving the vehicle while over the limit. 
He was convicted by the magistrates. He argued before the House of Lords that this 
burden of proof was not compliant with the presumption of innocence guaranteed by 
Article 6(2) of the ECHR.

In the Attorney-General’s Reference case, the defendant was charged with belong-
ing to a proscribed organization contrary to section 11(1) of the Terrorism Act 2000. 
He sought to rely on the defence in section 11(2) that the organization had not been 
proscribed at the time when he became a member or professed to be a member of it 
and that he had not taken part in any of the organization’s activities since it had been 
proscribed. At the trial the Crown conceded that the defence in section 11(2) imposed 
an evidential, but not legal, burden on the defendant. Th e Attorney General referred to 
the Court of Appeal the question of whether the defence in section 11(2) imposed a legal 
or evidential burden on the defendant and if a legal one, then whether it was compatible 
with Article 6(2).

Lord Bingham of Cornhill

[Having reviewed the relevant case law from the European Court of Human Rights Lord 
Bingham stated:]

21. From this body of authority certain principles may be derived. The overriding concern is 
that a trial should be fair, and the presumption of innocence is a fundamental right directed 
to that end. The Convention does not outlaw presumptions of fact or law but requires that 
these should be kept within reasonable limits and should not be arbitrary. It is open to states 
to defi ne the constituent elements of a criminal offence, excluding the requirement of mens 
rea. But the substance and effect of any presumption adverse to a defendant must be exam-
ined, and must be reasonable. Relevant to any judgment on reasonableness or proportional-
ity will be the opportunity given to the defendant to rebut the presumption, maintenance of 
the rights of the defence, fl exibility in application of the presumption, retention by the court 
of a power to assess the evidence, the importance of what is at stake and the diffi culty which 
a prosecutor may face in the absence of a presumption. Security concerns do not absolve 
member states from their duty to observe basic standards of fairness. The justifi ability of any 
infringement of the presumption of innocence cannot be resolved by any rule of thumb, but 
on examination of all the facts and circumstances of the particular provision as applied in the 
particular case.

 . . . 
30. Both R v Lambert [2002] 2 AC 545 and R v Johnstone [2003] 1 WLR 1736 are recent 

decisions of the House, binding on all lower courts for what they decide. Nothing said in R v 
Johnstone suggests an intention to depart from or modify the earlier decision, which should 
not be treated as superseded or implicitly overruled. Differences of emphasis (and Lord Steyn 
was not a lone voice in R v Lambert) are explicable by the difference in the subject matter of 
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the two cases. Section 5 of the Misuse of Drugs Act 1971 and section 92 of the Trade Marks 
Act 1994 were directed to serious social and economic problems. But the justifi ability and 
fairness of the respective exoneration provisions had to be judged in the particular context of 
each case. I have already identifi ed the potential consequence to a section 5 defendant who 
failed, perhaps narrowly, to make good his section 28 defence. He might be, but fail to prove 
that he was, entirely ignorant of what he was carrying. By contrast, the offences under sec-
tion 92 are committed only if the act in question is done by a person ‘with a view to gain for 
himself or another, or with intent to cause loss to another.’ Thus these are offences commit-
ted (if committed) by dealers, traders, market operators, who could reasonably be expected 
(as Lord Nicholls pointed out) to exercise some care about the provenance of goods in which 
they deal. The penalty imposed for breaches of section 92 may be severe (see, for example, 
R v Gleeson [2002] 1 Cr App R (S) 485), but that is because the potential profi ts of fraudulent 
trading are often great.

31. The task of the court is never to decide whether a reverse burden should be imposed 
on a defendant, but always to assess whether a burden enacted by Parliament unjustifi ably 
infringes the presumption of innocence. It may none the less be questioned whether (as the 
Court of Appeal ruled in para 52d) ‘the assumption should be that Parliament would not have 
made an exception without good reason’. Such an approach may lead the court to give too 
much weight to the enactment under review and too little to the presumption of innocence 
and the obligation imposed on it by section 3.

Sheldrake v Director of Public Prosecutions

. . . 
41. It may not be very profi table to debate whether section 5(2) infringes the presumption 

of innocence. It may be assumed that it does. Plainly the provision is directed to a legitimate 
object: the prevention of death, injury and damage caused by unfi t drivers. Does the provi-
sion meet the tests of acceptability identifi ed in the Strasbourg jurisprudence? In my view, it 
plainly does. I do not regard the burden placed on the defendant as beyond reasonable limits 
or in any way arbitrary. It is not objectionable to criminalise a defendant’s conduct in these 
circumstances without requiring a prosecutor to prove criminal intent. The defendant has a full 
opportunity to show that there was no likelihood of his driving, a matter so closely conditioned 
by his own knowledge and state of mind at the material time as to make it much more appro-
priate for him to prove on the balance of probabilities that he would not have been likely to 
drive than for the prosecutor to prove, beyond reasonable doubt, that he would. I do not think 
that imposition of a legal burden went beyond what was necessary. If a driver tries and fails to 
establish a defence under section 5(2), I would not regard the resulting conviction as unfair, as 
the House held that it might or would be in R v Lambert [2002] 2 AC 545. I fi nd no reason to 
conclude that the conviction of Mr Sheldrake was tainted by any hint of unfairness.

. . . 
44. I would allow the Director’s appeal, reinstate the justices’ decision and answer the cer-

tifi ed question by saying that the burden of proof provision in section 5(2) of the Road Traffi c 
Act 1988 imposes a legal burden on an accused who is charged with an offence contrary to 
section 5(1)(b) of that Act.

Attorney-General’s Reference (No. 4 of 2002)

. . . 
54. In penalising the profession of membership of a proscribed organisation, section 11(1) 

does, I think, interfere with exercise of the right of free expression guaranteed by article 10 
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of the Convention. But such interference may be justifi ed if it satisfi es various conditions. 
First, it must be directed to a legitimate end. Such ends include the interests of national 
security, public safety and the prevention of disorder or crime. Section 11(1) is directed to 
those ends. Secondly, the interference must be prescribed by law. That requirement is met, 
despite my present doubt as to the meaning of ‘profess’. Thirdly, it must be necessary in 
a democratic society and proportionate. The necessity of attacking terrorist organisations 
is in my view clear. I would incline to hold subsection (1) to be proportionate, for article 10 
purposes, whether subsection (2) imposes a legal or an evidential burden. But I agree with 
Mr Owen that the question does not fall to be considered in the present context, and I would 
(as he asks) decline to answer this part of the Attorney General’s second question.
 . . . 

Lord Carswell

79. My Lords, I have had the advantage of reading in draft the opinion of my noble and learned 
friend, Lord Rodger of Earlsferry. I agree with his reasons and conclusions and wish to add 
only a few observations of my own.

80. The issue common to these appeals is whether it is unfair to the accused to have to 
undertake the burden of proving the defence provided for in the governing legislation and, if 
so, whether the relevant provisions should be ‘read down’ as an evidential rather than a legal 
or persuasive burden. My noble and learned friend, Lord Bingham of Cornhill, has reviewed 
in detail in his opinion the applicable provisions of the European Convention on Human Rights 
and the decisions of the European Court of Human Rights, together with the domestic deci-
sions which affect the issues before us, and I do not wish to add anything to the discussion 
of the law set out in his opinion and that of Lord Rodger of Earlsferry. I shall consider in this 
opinion the application of the law to the two appeals before us, observing only that the 
objective of article 6 of the Convention is to require a fair trial and that the presumption of 
innocence contained in article 6(2) is one aspect of that requirement, rather than constituting 
a free-standing obligation. For that reason, as accepted by the European Court of Human 
Rights in Salabiaku v France 13 EHRR 379, inroads into the obligation of the prosecution to 
prove beyond reasonable doubt all the matters in issue in a criminal trial may be permissible 
in certain circumstances. The reversal of the ordinary burden of proof resting upon the pros-
ecution may accordingly be justifi ed in some cases and will not offend against the principle 
requiring a fair trial. Where the question arises, it has to be determined, fi rst, whether it is fair 
and reasonable in the achievement of a proper statutory objective for the state to deprive the 
defendant of the protection normally guaranteed by the presumption of innocence whereby 
the burden of proof is placed upon the prosecution to prove beyond reasonable doubt all the 
matters in issue. Secondly, one must determine whether the exception is proportionate, that 
is to say, whether it goes no further than is reasonably necessary to achieve that objective.

 . . . 

[Lord Carswell in considering the Sheldrake case stated:]

84. The ultimate risk may be that the defendant may elect to drive the vehicle, but it is not 
in my view the gravamen of the offence. Being in charge of a vehicle while over the limit is 
in itself such an anti-social act that Parliament has long since made it an offence. A person 
who has drunk more than the limit should take steps to put it out of his power to drive. 
Section 5(2) gives him an escape route, which it is quite easy for him to take in a genuine 
case, as he is the person best placed to know and establish whether he was likely to drive 
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the vehicle. Conversely, the prosecution might be able readily enough to establish that the 
defendant was in a position to drive the vehicle if he elected to do so, but it could well be dif-
fi cult to prove beyond reasonable doubt that there was a likelihood of his driving it.

85. An example may be posed to test these propositions. The owner of a car, who has 
drunk enough alcohol to take him over the limit, decides to wash the car. He takes his keys 
with him, which he uses to open the doors to get access to all the surfaces to be washed and 
to clean the inside. It is indisputable that during this process he is in charge of the vehicle. He 
may have started off with the sole intention of confi ning himself to cleaning the car, but the 
possibility exists that he may change his intention and drive it on some errand, perhaps to fi ll 
the tank with petrol. The person who knows best whether there was a real risk of that occur-
ring is the defendant himself. I see nothing unreasonable or disproportionate in requiring him 
to prove on the balance of probabilities that there was no likelihood of his doing so. He should 
in my opinion have to do so, by adducing evidence which may be duly tested in court.

Appeal allowed. Order of Divisional Court set aside. Order of Court of Appeal (Criminal 
Division) affi rmed in regard to the fi rst question referred and set aside in regard to the second 
question referred. Defendant’s costs on reference in Court of Appeal and House of Lords out 
of Central Funds.

In the following extract, Ian Dennis usefully summarizes the current state of the law:

I. Dennis, ‘Reverse Onuses and the Presumption of Innocence: In Search of 
Principle’ (2005) Criminal Law Review 901 at 912–17

The fi rst stage of the decision-making process deals with the question whether a statute 
imposes a burden of any kind on the defendant, and, if so, whether it is a legal or an eviden-
tial burden. This question is settled by ordinary principles of statutory construction. These 
include the effect of s.101 of the Magistrates Courts Act 1980, as explained and expanded by 
Edwards and Hunt. If the burden is an evidential one no problem of compatibility with Art.6 
arises. If the burden is a legal one, the issue of compatibility must be considered.

The second stage of decision-making requires a court to decide the issue of compatibility 
according to whether the reverse onus (legal burden) is justifi ed as a proportionate measure 
in pursuance of a legitimate aim. It is at this stage that the main problems and uncertainties 
arise. The debate is almost entirely about proportionality, but analysis of the case law shows 
considerable disagreement and inconsistency about the use of one or more of six relevant 
factors in determining this question. If no broader principles for applying the relevant fac-
tors can be identifi ed, the decisions as to the justifi ability of particular reverse onuses will 
continue to resemble a forensic lottery. A search for principle suggests that issues of moral 
blameworthiness should be proved by the prosecution. These issues will include, in addition 
to the relevant prohibited acts, any requisite culpable mental states, any objective fault such 
as negligence, and the unavailability of any common law defences raised by the defendant. 
Exceptionally, legal burdens can be placed on defendants to prove formal qualifi cations to 
do certain regulated acts, and in cases where the defendant accepts the burden of proof of 
exculpation by virtue of voluntarily participating in a regulated activity from which he intends 
to derive benefi t. Lord Bingham in Sheldrake adopted a further principle that where the scope 
of an offence is so wide as to include defendants who are not blameworthy a reverse onus 
on the defendant to prove lack of culpability is disproportionate. Conversely, an onus to prove 
facts taking the defendant outside the rationale of the offence, meaning the danger with 
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which the prohibited, morally blameworthy, conduct is intended to deal, may be upheld. 
There are advantages to Lord Bingham’s principle, but also signifi cant problems.

If the reverse onus is justifi ed as proportionate to a legitimate aim no further decision is 
necessary. If it is not justifi ed according to these criteria the third stage of decision-making 
requires the court to read down the legal burden to an evidential burden if it is possible to 
do this using s.3 of the HRA. On the basis of Sheldrake it seems that it will almost always 
be possible to do this; it is hard to envisage a case that would not come within the scope of 
Lord Bingham’s reasoning. Accordingly a declaration of incompatibility of a reverse onus will 
almost never be necessary.

Prosecution policy
In R v G135 a 15-year-old boy had sexual intercourse with a girl who was aged under 13. Th e 
case proceeded on the basis that the act was consensual. As such he could have been pros-
ecuted either for the off ence of rape of a 13-year-old (section 5 of the Sexual Off ences Act 
2003) or the less serious off ence of committing a sexual act with a child (section 13). He was 
charged and convicted of rape. He appealed to the House of Lords claiming that the charge 
infringed his rights under Articles 6 and 8.

All of their Lordships agreed that there was no breach of Article 6. Th at was because 
Article 6 was concerned with the fairness of the procedure and could not be used to chal-
lenge the substantive law.

Lords Hoff mann and Mance and Baroness Hale held that Article 8 did not cover the 
 decision by a prosecution authority to charge a defendant with one off ence rather than the 
other. Th erefore, it did not, in this case, infringe G’s rights to prosecute him under section 5 
(rape of an under-13-year-old) rather than the lesser off ence under section 13. Lords Hope 
and Carswell disagreed holding that to prosecute G for the section 5 off ence was a breach 
of his Article 8 rights. Where it was taken the victim had consented and where G was 15 a 
section 5 prosecution was not necessary in a democratic society.

Th e impact of the HRA on particular off ences
As already mentioned, at many points throughout this book we will consider the impact of 
the HRA on particular off ences. Here just a couple of examples will be given. As the follow-
ing examples indicate, although defendants may oft en seek to raise a defence on the basis of 
the HRA, rarely have they been successful:

Smethurst(1) :136 a defendant charged with the creation of an indecent photograph sought 
to argue that to convict him of the off ence interfered with his right to freedom of 
expression or right to respect for private life. His argument was rejected.
Taylor(2) :137 a Rastafarian defendant unsuccessfully claimed that to convict him of a 
drugs off ence interfered with his right to religious freedom.
H(3) :138 the Court of Appeal interpreted the defence of reasonable chastisement in a way 
which was compatible with the victim’s rights under the ECHR.
Concannon(4) :139 the defendant argued that the law on accessories operated unfairly in 
the context of murder, and that therefore his right to a fair trial under Article 6 was 

135 [2008] UKHL 37.   136 [2001] Crim LR 657.   137 [2001] EWCA Crim 2263.
138 [2002] 1 Cr App R 59.   139 [2002] Crim LR 213 (CA).
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breached. His argument failed, with the Court of Appeal emphasising that Article 6 
concerned the fairness of criminal trials, not the fairness of the law itself.
Rimmington(5) :140 the House of Lords rejected an argument that the off ence of causing a 
public nuisance was too vague to satisfy the requirements of Article 6.
Howitt(6) :141 the Division Court rejected a claim that the bar on smoking in pubs in the 
Health Act 2006 breached articles of the ECHR.
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to arrest someone or what really infl uences juries in order to convict or acquit,143 rather than 
what the law ‘in the books’ is?

One of England’s leading critical criminal lawyers is Alan Norrie, whose work will be 
excerpted at various points in this book. Here we will extract an analysis of his work by 
G.R. Sullivan. He focuses on Norrie’s claim that criminal law cannot be just because of its 
failure to consider the potential impact of social and economic inequalities in society.144 He 
challenges Norrie—a challenge he oft en faces—to suggest an alternative criminal law which 
would be more just. Th is is a common criticism of critical scholars; they are brilliant decon-
structors, but what is to replace the rubble they have created?

G.R. Sullivan, ‘Is Criminal Law Possible?’ (2002) 22 Oxford Journal of Legal 
Studies 747 at 750–4

Norrie is right to accord a central place to a concern with the nature of the justice or injustice 
that the criminal law engenders. For Norrie, the maintenance of order in a 40/30/30 society 
entails that the criminal law operates in a fundamentally unjust manner, albeit an injustice 
tempered by a concern with the requirements of (too limited) a model of justice.

Many will agree with Norrie that large inequalities of resources and power are a bad thing 
and that many civic advantages would fl ow from establishing a more egalitarian, less mate-
rialistic society. The link between social deprivation and the incidence of criminal offending 
is undeniable. Anyone with the most cursory knowledge of the day to day realities of the 
criminal justice system will know the questionable nature of many of its decisions and their 
consequences when assessed in terms of justice and fairness. Norrie argues that if the crimi-
nal justice system is to advance the cause of justice for defendants, the grip of the Kantian 
model must be eased. Norrie does not dismiss as chimeras the Kantian values of autonomy 
and freedom. He acknowledges that there is a place in moral judgments for responsibil-
ity based on personal agency. His argument is that an exclusive stress on personal agency 
excludes far too much of the whole picture. He emphasizes time and again that conduct is 
a compound of the social and the personal. Accordingly, the pressures and exigencies of 
social circumstances and forces should feature in determining criminal liability—a relational 
account grounded in social reality.

There is considerable force in Norrie’s arguments. Yet it is unclear what consequences 
for the form and content of the criminal law would be entailed by a relational account. He 
returns frequently to his contention that the principal role of the criminal law is to maintain the 
status quo for a society profoundly unequal. This perspective would allow claims that at least 
certain criminal acts are justifi ed forms of defi ance and/or appropriate exercises in distribu-
tive justice. A functioning legal order could not accept such claims as the basis of exemption 
from the norms of the criminal law. Thus his argument moves in the direction of displacing 
the current legal order. Yet Norrie insists he is not bent on a dismissal of legal ordering and 
legal values. His project is one of reconstruction, albeit radical reconstruction. In keeping with 
that, he nowhere claims directly that social disadvantage justifi es criminal acts. Indeed, he 
seems to allow that fi ndings of guilt must be made even within the current dispensation. His 
position seems to be that social factors should constitute grounds of excuse and that these 

143 Th omas (2010) for a fascinating (and rather reassuring) survey of the fairness of juries.
144 Of particular concern are the racial aspects of crime: see Phillips and Bowling (2002). On the wider 
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excuses currently go unheard because of the Kantian model. Thus we are not dealing with 
a macro rejection of the right of the institutions of an unjust society to condemn and punish. 
We are within the realm of the micro examination of the circumstances of individuals, the 
realm of excuses.

Thus Norrie requires a theory of excuse which accommodates the exculpatory force of 
certain kinds of social circumstances and pressures. Yet the possibility of such a theory 
is unexamined by Norrie. The link between the macro unfairness of society and the micro 
circumstances of individuals is not made. There is merely a pervasive assumption that excul-
pation would frequently follow ipso facto from an holistic appraisal of all the salient circum-
stances of disadvantaged defendants. Norrie is aware that an holistic appraisal would be very 
diffi cult to fi t in with any kind of criminal law which aspired to be a rule based system. He 
seemingly envisages forms of adjudication which refl ect systems of popular justice which 
have emerged from time to time in certain countries, usually in revolutionary or immediate 
post-revolution times. Norrie’s reconstruction is effectively a dismissal of the possibility of a 
just and principled criminal law for our current form of liberal capitalist society.

Norrie, with his preoccupation with societal forces, gives little if any attention to the psy-
chological determinants of human agency. It is fair to say that he adopts the Standard Social 
Science Model of human conduct, allowing pre-dominant effect to the formative infl uence of 
social structures and cultural norms. As stated, the individual and individual agency are part 
of Norrie’s ontology and yet the mechanics of individual agency are unexplored. He accepts 
the premise of free will required by the Kantian paradigm, albeit a free will heavily conditioned 
by social circumstances. Yet the acceptance of free will, in however socially conditioned a 
form, makes the accommodation of excuses based on non-exceptional social circumstances 
very diffi cult to accommodate.

Undeniably, social deprivation has a vast impact on the range and nature of options avail-
able to an agent. But, of course, there is more in the mix than the constriction of resources 
and legitimate opportunities. Family circumstances, maleness and age clearly correlate with 
the incidence of offending. And yet the majority of socially disadvantaged males under the 
age of 25 from single parent households are not consistent offenders. Clearly, the particulars 
of an individual’s psychology and the vagaries of chance and luck are important too. We may 
be confi dent that D would not Φ, if he had been placed in different social circumstances, and 
yet the majority of his contemporaries in similar social and familial circumstances to him do 
not Φ. Indeed, a focus on the psychological make-up of the individual defendant may open 
the way for a more destabilizing critique of the foundations of judgments of culpability than 
the socially orientated account offered by Norrie.

In the past decade, due to developing imaging techniques, remarkable progress has been 
made into the understanding of the nature of the brain and its processes. It would be foolish 
to claim that the increase in the scientifi c understanding of brain processes eliminates the 
possibility of an empirically grounded account of free-will. Indeed, so complex is the brain 
and its processes, a full scientifi c account of human agency and consciousness may never 
be had. Yet enough information is already to hand to persuade any open minded person that 
deterministic accounts of human activities, including complex cerebral activities, cannot be 
refuted by metaphysics alone.

A striking feature arising from what is known of the workings of the brain is the auto-
maticity of the neuro-chemical processes that are triggered by responses to threats and 
opportunities arising from the agent’s environment. These processes may initiate complex 
behaviours which are non-volitional if volition implies unconditioned, voluntary choice. It 
becomes entirely plausible to suppose that different agents, otherwise in like cases, might 
respond to the same threat or opportunity according to their brain-conditioned psychology. 
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This does not deny for one moment the salience of social circumstances in the construction 
of conduct. Agent E may be in a position either to offer immediate resistance to a threat or 
to seek legal redress thereafter. Agent D may lack the option of legal redress. Clearly such 
socially conditioned data will affect the brain’s responses. Yet whether D resists the threat 
(and thereby commits an offence) or succumbs to it will be a product of her brain-conditioned 
psychology in addition to her social situation. Whether her conduct is to be conceived as a 
natural product or as arising from a capacity for choice which she can exercise within some 
haven of reasons sequestered from the natural order is moot. Yet even if we still cling to the 
latter view, we must at least concede that it is a contingent hypothesis. Unfortunately, for 
many criminal lawyers and theorists, free-will will continue to be a confi dently held article of 
faith, supplying vitality to the malign Kantian heritage of punishment as a good in itself rather 
than a regrettable and problematic necessity. By contrast, receptiveness to the possibility 
that determinism, even in its hardest versions, may be true should encourage rethinking 
about the whole process of punishment and stimulate the pursuit of more rational, humane 
forms of social control.

Accordingly, for persons coming from a very different direction than Norrie, a great deal of 
scepticism may arise about the criminal law as a system of justice. But just or otherwise, the 
criminal law will remain as a system of control for the indefi nite future. Popular sentiment, 
quite understandably, would still be moved to condemn wrongdoing and wrongdoers what-
ever the level of acceptance among scientists and theorists that a deterministic account was 
the most plausible account of human conduct. Indeed popular sentiment may be fortifi ed by 
moral theories which do not make voluntarism a necessary condition of blame. In any event, 
whatever the ultimate legitimacy of these forms of popular sentiment and varieties of moral 
theory, an atomistic and confl ictual society such as our own could not, for Hobbesian rea-
sons, dispense with State coercion and control in respect of anti-social conduct. As a system 
of control, Norrie conceives the criminal law as predominantly a resource for the powerful to 
deploy against the excluded. This, it is suggested, is too monolithic a picture.

It is true, that notwithstanding the advent of the Serious Fraud Offi ce and the Financial 
Services Authority, the criminal law is of very limited effectiveness in punishing property and 
fraud offences perpetrated by persons in commercial and professional settings. But then 
the clear-up rates for domestic burglaries are low, in some police authorities appallingly so. 
The criminal law and its agencies are not necessarily perceived as an alien occupying force 
even in the most impoverished of neighbourhoods. Not infrequently, the inhabitants of such 
neighbourhoods seek more effective protection from the criminal law and explore alterna-
tives to police protection where it is ineffectual. Vulnerable classes of victim such as victims 
of domestic violence, child abuse, racial attack, corporate disregard for safety look to the 
criminal law to correct imbalances of power. On occasion, protection may not be forthcoming 
because the provision of protection may be too disruptive of vested interests. Nonetheless 
some of the greatest upheavals in doctrine arise when protection is extended to a vulnerable 
victim in circumstances not obviously within the letter of the law.

The criminal law, its agencies, its punitive infrastructure are problematic, overly politicized 
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We must face too the real possibility that the criminal law employs a model of human con-
duct at variance with the facts of the natural order. These are large caveats, perhaps too large 
to be set aside. If they are conceded however, central to its legitimacy is whether criminal law 
is a legal domain or merely a particular form of political decision making.
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 feminist legal thought
Feminist analysis has proved a powerful infl uence on the study of criminal law.145 Much 
work has been done on highlighting injustices to women within the criminal justice system. 
Consider for example the following indictment of the criminal justice system:

Domestic violence accounts for a quarter of all crime, and yet only 5% of recorded cases 
of domestic violence end in conviction, less than 20% of rapes and sexual assaults are 
reported to the police, and less than 6% of rapes result in conviction. There are now over 
4,500 women in prison, an increase of 194% in the last ten years. Most women are convicted 
of non-violent offences, such as shoplifting. One woman out of 12 judges in the House of 
Lords, fi ve women out of 43 police Chief Constables, 18 women out of 42 Chief Offi cers of 
Probation, seven women out of 42 Chief Crown Prosecutors, 31 women out of 138 Prison 
Governors. There was evidence of sexual harassment and discrimination experienced by 
women working in the system.146

It should be noted that of the just over 4,000 women in prison over half are themselves the 
victims of domestic violence and over a third has suff ered sexual abuse.147 Feminists have 

145 See Naffine (1997 and 2002) and Wells (2004) for a discussion generally on feminist approaches 
to law.
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expressed concern that too oft en women who are in an abusive relationship end up being 
convicted of crimes they are coerced to do by their abusers.148

It must not be thought that feminism’s sole contribution is to point out examples of 
gender stereotyping amongst the judiciary or lawyers (rape cases are replete with these) or 
examples of where the law unjustifi ably treats men and women diff erently (coercion may 
be an example of this in that it is available as a defence for wives but not husbands). As the 
following extract by Nicola Lacey suggests, there is much more to a feminist perspective 
than this:

N. Lacey, ‘General Principles of Criminal Law? A Feminist View’ in D. Nicolson 
and L. Bibbings (eds) Feminist Perspectives in Criminal Law (London: Cavendish, 
1996), 92–9

Probably the most distinctively feminist objection to the idea of criminal law as based on 
 general principles lies, however, in the claim that generalisations—appeals to universally 
valid categories or concepts—tend to obscure important differences between persons, 
actions or situations. From a liberal point of view, for example, the move from the standard of 
a ‘reasonable man’ to that of a ‘reasonable person’ is an advance. But feminists may question 
whether the abstract person is implicitly understood in terms of characteristics, contexts and 
capacities more typical of men’s than of women’s lives and, moreover, is so understood in 
generalised terms which render exposure of sex/gender issues yet more diffi cult than in the 
days of sex-specifi c language.

This argument comes in more and less radical forms. The more radical version is summed 
up by Catharine MacKinnon’s witty comment that ‘I refer: to women and men because you 
don’t see many persons around’. MacKinnon implies that sex/gender is such a fundamental 
feature of human identity that the idea of a gender-neutral subjectivity simply makes no 
sense. This might be taken to mean that the very idea of a standard of ‘reasonableness’ 
engages in a totalising discourse, fl attening out relevant differences between persons and 
contexts and brutally assimilating the vast array of human difference to a specifi c norm. Of 
course, this is not an exclusively feminist argument: it can be (and has been) reproduced 
around other indices of differentiation, such as ethnicity or class. But it is an argument which 
has been of suffi cient salience in feminist thought to count as one of the distinctive questions 
posed by feminist scholarship for the general principles.

There are two reasons, however, why this argument fails to generate an entirely convincing 
critique of the substance of criminal law’s general principles. In the fi rst place, the argument 
proves too much; if it were genuinely persuasive, it would undermine all forms of generalisa-
tion, feminist analysis and other forms of critical social theory included. Secondly, a strong 
form of the argument entails a decisive objection not only to the idea of criminal law as based 
on general principles, but also to the very idea of criminal law, which is, inevitably, in the busi-
ness of applying general standards across a range of persons and in a variety of situations. 
This, of course, does not mean that key political questions about proper respect for relevant 
differences of history or circumstance do not arise for criminal law. But it does suggest that 
the implementation of substantive offences and rules of evidence, rather than the general 
principles, should be the primary object of critical attention. This is because the contextual 
factors which may be normatively relevant to the application of a general standard to a par-
ticular case need to be understood in relation to the types of situation in which they arise.

148 Loveless (2010); Herring (2007c).

Probably the most distinctively feminist objection y to the idea of criminal law as based on
 general principles lies, however, in the claim that generalisations—appeals to universally
valid categories or concepts—tend to obscure important differences between persons,
actions or situations. From a liberal point of view, for example, the move from the standard of
a ‘reasonable man’ to that of a ‘reasonable person’ is an advance. But feminists may question
whether the abstract person is implicitly understood in terms of characteristics, contexts and
capacities more typical of men’s than of women’s lives and, moreover, is so understood in
generalised terms which render exposure of sex/gender issues yet more diffi cult than in the
days of sex-specifi c language.

This argument comes in more and less radical forms. The more radical version is summed
up by Catharine MacKinnon’s witty comment that ‘I refer: to women and men because you
don’t see many persons around’. MacKinnon implies that sex/gender is such a fundamental
feature of human identity that the idea of a gender-neutral subjectivity simply makes no
sense. This might be taken to mean that the very idea of a standard of ‘reasonableness’
engages in a totalising discourse, fl attening out relevant differences between persons and
contexts and brutally assimilating the vast array of human difference to a specifi c norm. Of
course, this is not an exclusively feminist argument: it can be (and has been) reproduced y
around other indices of differentiation, such as ethnicity or class. But it is an argument which
has been of suffi cient salience in feminist thought to count as one of the distinctive questions
posed by feminist scholarship for the general principles.

There are two reasons, however, why this argument fails to generate an entirely convincing
critique of the substance of criminal law’s general principles. In the fi rst place, the argument
proves too much; if it were genuinely persuasive, it would undermine all forms of generalisa-
tion, feminist analysis and other forms of critical social theory included. Secondly, a strong
form of the argument entails a decisive objection not only to the idea of criminal law as based
on general principles, but also to the very idea of criminal law, which is, inevitably, in the busi-
ness of applying general standards across a range of persons and in a variety of situations.
This, of course, does not mean that key political questions about proper respect for relevant
differences of history or circumstance do not arise for criminal law. But it does suggest that
the implementation of substantive offences and rules of evidence, rather than the general
principles, should be the primary object of critical attention. This is because the contextual
factors which may be normatively relevant to the application of a general standard to a par-
ticular case need to be understood in relation to the types of situation in which they arise.



1 an introduction to criminal law | 59

A less sweeping version of the argument about the capacity of generalisations to 
obscure important questions of sexual difference has been articulated by Hilary Allen. 
In a subtle analysis of interpretations of the reasonable person in a series of provocation 
cases, Allen has revealed the way in which the gender-neutral person is nonetheless 
fl eshed out in judicial discourse in highly (and often stereotypically) sex-specifi c terms. 
The construct of the reasonable person cannot entirely conceal the fact that the judges 
themselves fi nd it diffi cult to conceive of a legal standard of reasonable behaviour appli-
cable across the sexes. From Allen’s point of view, this is highly problematic, because it 
is inconsistent with the tenet that women are properly accounted full and equal citizens 
and legal subjects. This does not imply, however, that the different situations of men and 
women in certain contexts should not be taken into account by criminal law. In relation 
to provocation, this cashes out in terms of an argument that the level of self-control to 
be expected should indeed be that attributable to a reasonable legal subject, irrespective 
of sex, while sexually-specifi c aspects affecting the gravity of the provocation to a par-
ticular woman or man should, like other salient, social differences, indeed be taken into 
account. Allen’s argument implies the more general, prescriptive proposition that criminal 
law should show sensitivity to inequalities of impact along sexually patterned lines, but 
that its basic conceptualisation of its subjects should not be sexually differentiated. This 
argument has something in common with Donald Nicolson’s suggestion that the appropri-
ate approach is to ask what it is reasonable to expect of particular defendants in the light 
of their history, circumstances and so on.

As Allen’s argument suggests, another promising ground for feminist analysis lies in the 
normative aspect of the appeal to general principles. The post-enlightenment vision of respon-
sible human agency which underpins the normative appeal of the general principles is one 
which was thought valid for women considerably later than for men. Arguably, the gradual 
recognition of women’s agency represents the crowning triumph of feminism’s immanent 
critique of liberalism. Nonetheless, there remains a signifi cant and disturbing difference of 
degree in the willingness to interpret women’s behaviour as the product of psychological 
or medical pathology, rather than responsible choice. This point is underscored by Allen’s 
excellent Justice Unbalanced, a study which demonstrates sentencing courts’ willingness to 
interpret female offending as the product of mental disorder and a corresponding unwilling-
ness so to interpret male offending.

It is often argued, however, that liberal legal orders conjure up an inappropriately atomis-
tic vision of the social world—a world peopled by competitive individuals whose relations 
with one another are structured primarily or even exclusively by the pursuit of self-interest. 
And some feminists have argued that this vision of the social world has particularly baleful 
implications in marginalizing the relations of care, nurturing and reciprocity which have, as a 
matter of history, been more central to women’s lives than to men’s. Interestingly, this is a 
less salient feature of criminal law than of, say, contract law; criminal law is, after all, in the 
business of articulating reciprocal responsibilities. One might argue, on the other hand, that 
the inexorable shift towards subjectivism as the dominant interpretation of the general princi-
ples reinforces an individualistic and decontextualised interpretation of human behaviour. By 
contrast, the reasonableness test, whose allegedly ‘objective’ nature has been controversial 
among some feminists, is anything but atomistic. It is, at root, all about a vision of the obliga-
tions which human beings owe to one another. Yet again, important feminist questions are 
likely to arise not merely about the content of these obligations, but also about the kinds of 
evidence which should be relevant to determining whether they have been breached and 
about the law’s proper response where those obligations have a radically unequal impact on 
women and men.
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Sexing the Subject of Criminal Law?

In recent years, feminist criminal law theory has shifted away from questions about how a 
pre-existing category, ‘women’, are treated (or ignored) by legal doctrine in favour of ques-
tions about legal doctrine’s dynamic role in constituting women and men as legal and social 
subjects. This shift was presaged in Cousins’ argument that: ‘[A feminist approach] must 
analyse how particular legal forms of agency are more or less implicated in the organization 
of sexual difference and what effect they have on that differentiation.’ A good example of 
this sort of approach is Ngaire Naffi ne’s analysis of the law of rape, which traces a particular 
and highly sexually differentiated conception of heterosexual relations, even into the ‘post-
 feminist’, gender-neutral reconstructed Australian sexual assault provisions. Similarly, one 
could interpret the critical analysis of the immediacy requirements structuring self-defence 
and of the loss of self-control model of provocation as contributions to this more recent 
project.

This sort of argument engages directly with aspects of the general principles of criminal 
law; it exposes the assumptions which underlie allegedly general concepts, such as con-
sent, belief, foresight or reasonableness and reveals the ways in which they are implicated 
in the constitution of sexually differentiated social relations. But, crucially, it does so not 
merely in terms of engagement with the general principles themselves, but rather in terms 
of the combined effects of a number of much more concrete factors. These include not only 
widely applied concepts, but also the substance of particular offences; the nature of the time 
frame and the breadth of the social context defi ned as relevant by rules of evidence; and the 
 context in which offences are interpreted. Only in relation to this broader set of factors can a 
specifi cally feminist analysis of aspects of the general principles be realised. A good  example 
is the well known argument about criminal law’s refl ection of a dualistic view of human 
beings as divided between the mental and the material, between mind and body, which is 
vividly refl ected in the distinction between actus reus and mens rea. This, along with the 
understanding of mens rea in terms of capacities of reason, understanding and self-control 
has been argued to have distinctively feminist implications. The strong cultural association 
of men and the masculine with the mind and with reason, and of women and the feminine 
with the body and with emotion, inevitably, so the argument goes, constructs women as 
nonstandard subjects of the rationalist discourse of criminal law.

This is a potentially important insight, but it takes on different complexions according to the 
context in which it is deployed. It might be argued that the contemporary theoretical empha-
sis on mental conditions of responsibility—on culpability, rather than harmful conduct—
indeed refl ects a highly gendered world view, in which the standard model of responsible 
behaviour is implicitly marked as masculine. Ironically, this might be taken to imply a greater 
willingness to regard men as potentially criminally responsible and hence to prosecute and 
punish them. In the context of rape law, the emphasis on the mental linchpin of consent 
implies something rather different: the doctrinal marginalisation of the embodied aspect of 
the wrong. At the level of defences based on mental incapacities, it might be expected to 
lead to a marginalisation of women’s full responsibility. These are, of course, questions which 
are susceptible of empirical research.

In order to interpret the feminist signifi cance of the conceptual building blocks out of which 
criminal liability is constructed, we therefore have to contextualise those building blocks 
within the actual offences which they help to create. And, as analysis of the law of rape illus-
trates, one of the most important issues in tracing criminal law’s ‘implication in the organi-
sation of sexual difference’ will be the relevant rules of evidence, which shape the relevant 
context and time frame within which the subject is conceptualised. The sexing of criminal 
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law’s subjects—indeed, their subjectifi cation—happens in the enactment and interpretation 
of substantive offences and of the rules of evidence. Though certain aspects of criminal law’s 
normative ideals or conceptual framework may be more often implicated in the construction 
of sexual difference than are others, their signifi cance varies dramatically across the offences 
and defences. A dynamic analysis of criminal law’s role in maintaining sexual difference is 
likely to be obstructed, therefore, by the contemporary scholarly practice of placing primary 
emphasis on the general part.

Finally, it is important to notice that the contours of the general principles, focused as they 
are on the construction of criminal liability, form an unduly narrow basis for an evaluation of 
criminal law’s sexing of its subjects. For, as feminist analyses of the operation of the law of 
rape demonstrate, criminal law’s constitution of sexed subjects relates not only to defend-
ants, but also to victims and witnesses in the criminal process. To take a doctrinal example, 
the sexually differentiated position of the incest victim tells us something just as important 
as the sexually-specifi c defi nition of the incest offender’s conduct. An adequate feminist 
analysis of criminal law could never, therefore, confi ne itself to the conceptual framework or 
normative underpinnings of liability.

Many feminists have pointed to the obvious, but too easily forgotten, fact that men are 
responsible for the vast majority of crimes.149 Men’s violence against women and children 
is oft en denied or legitimated within society.150 Th e study of male violence has led to an 
increase in interest in masculinity and what it is that creates such a strong link between the 
male identity and the commission of crime.151 Th ere will, no doubt, be an increasing amount 
of academic interest in that subject.
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law’s subjects—indeed, their subjectifi cation—happens in the enactment and interpretation
of substantive offences and of the rules of evidence. Though certain aspects of criminal law’s
normative ideals or conceptual framework may be more often implicated in the construction
of sexual difference than are others, their signifi cance varies dramatically across the offences
and defences. A dynamic analysis of criminal law’s role in maintaining sexual difference is
likely to be obstructed, therefore, by the contemporary scholarly practice of placing primary
emphasis on the general part.

Finally, it is important to notice that the contours of the general principles, focused as they
are on the construction of criminal liability, form an unduly narrow basis for an evaluation of
criminal law’s sexing of its subjects. For, as feminist analyses of the operation of the law of
rape demonstrate, criminal law’s constitution of sexed subjects relates not only to defend-
ants, but also to victims and witnesses in the criminal process. To take a doctrinal example,
the sexually differentiated position of the incest victim tells us something just as important
as the sexually-specifi c defi nition of the incest offender’s conduct. An adequate feminist
analysis of criminal law could never, therefore, confi ne itself to the conceptual framework or
normative underpinnings of liability.
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 punishment
Th eories of why we punish off enders are crucial to the understanding of criminal law.152 

Knowing why we punish people can assist us in knowing what off ences should be criminal. 
Aft er all there is little point in fi nding guilty of off ences people who we do not think deserve 
any kind of punishment.

In fact it is not easy to defi ne punishment.153 Why do we regard the payment of taxes as 
not a punishment; is it really diff erent from a fi ne? Is detention under the Mental Health Act 
diff erent from imprisonment? Th ere is, not surprisingly, no agreement over what exactly 
punishment is. It is generally thought to contain some of the following elements:154

It must be unpleasant.(1) 
It is infl icted by the state.(2) 
It is imposed on those who have broken the law.(3) 
Its purpose is not to compensate the victim.(4) 
It carries censure of what the defendant did.(5) 

Th e starting point is that punishment is something that requires strong justifi cation.155 
For the state to deprive a citizen of his or her liberty by detaining him or her in prison is a 
huge invasion of a citizen’s basic rights and requires the best of reasons.156

Th eories of punishment can be broken down into those which are consequentialist (that 
claim that there are good consequences that result from punishment and therefore justify 
it) and those which are non-consequentialist (that claim that there are other reasons apart 
from its consequences which justify punishment). As can be imagined, a whole book could 
easily be written on the theories of punishment and here the topic can only be covered in 
outline.157

. consequentialist theories of punishment
Consequentialist justifi cations include the following:

Personal deterrence(1) . By punishing the off ender he or she will be deterred from com-
mitting a crime again.158

General deterrence(2) . By punishing the off ender the general public (and particularly 
those of a criminal bent), on learning of the punishment, will be deterred from com-
mitting off ences.159 Th is may be directly (a person deciding not to commit a crime for 
fear of the punishment) or indirectly (the law and punishment may aff ect the moral 
attitudes of society, which thereby leads to people not taking up crime).160

152 A very useful collection of readings can be found in von Hirsch and Ashworth (1998).
153 See Lacey (1988: 7–8) and Hart (1968: 4–5).   154 See Lacey (1988: 7–8).
155 J.G. Murphy (1994).
156 For some discussion on why we punish, see Duff  and Garland (1994).
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Rehabilitation(3) . Th e punishment may reform and educate the off ender so that he or 
she does not commit an off ence again.161

Incapacitation(4) . Th e off ender is removed from society (by imprisonment) and so pre-
vented from causing (for a period of time) more harm to society.162

Restorative justice(5) . Th ere are two main versions of this theory. One focuses on the 
notion that the response of the criminal law should be analogous to confl ict reso-
lution. Th e criminal law should seek to mediate and mend the broken relationship 
between the victim and the off ender. Th e other aims to compensate the victim for the 
wrong done. Th e link between these themes is that they seek to undo or rectify the 
harm or some of the harm done by the defendant to the victim.163

Critics of consequentialist theories claim that they can lead to injustice. Th ey could lead to 
one off ender receiving a far longer sentence than he or she deserved in order to deter others 
from committing a crime, or to reform the off ender him or herself. Imagine that researchers 
told the Home Secretary that if she announced that every year ten people who had been con-
victed of theft  would be selected at random and have their hands cut off , this would reduce 
the number of theft s by half. Th is research would still not justify the cutting off  of the hands 
of the unlucky few involved.

Th ere are also objections that in fact punishment does not achieve the desired aims. For 
example:

Th ere is little evidence that imprisonment deters off enders from reoff ending.(1) 164

Th e evidence that people can be reformed is inconclusive.(2) 165

Th ere is even evidence that prison may make people more likely to commit off ences (3) 
on their release.166

Th ese points, however, should not mean that the consequentialist theories must be aban-
doned. It may be, for example, that better systems of treating prisoners may improve the 
reformation rates.167 Or, if conviction rates were higher, it might be that the deterrent eff ect 
of punishment would be more eff ective.

. non-consequentialist theories
Th e most popular non-consequentialist theory is retributive theory.168 Th is is that, quite 
simply,169 punishment is justifi ed because the off ender deserves it.170 It is good in and of itself 
to punish, regardless of any consequences of the punishment. Th rough punishment, the 
law treats people as human beings who are able to make choices and take the consequences 
of those choices.171 To some retributivists punishment is linked to a concept of the off ender 
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should be incapacitated for longer than those deemed non-dangerous who commit similar off ences (see von 
Hirsch (1998a and 1998b) and Prins (2003)). 
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paying his or her dues to society. Having suff ered the penalty, the off ender can return to 
society as a fully acceptable member. To others an off ender has gained an unfair advantage 
over law-abiding citizens by breaking the law, and this needs to be removed by imposing the 
burden of a punishment.172 Th is last theory has diffi  culties in the context of serious crime. It 
is uncomfortable saying that a rapist has gained an advantage by raping.

Retributive theories would also indicate that the level of punishment should refl ect the 
amount of punishment the off ender deserves. Th is seems obvious, but it is signifi cant in that 
it means that a person should not be given a longer sentence than he or she might otherwise 
receive on the basis that to do so would be for his or her own good, or for society’s good. We 
should therefore not, for example, impose an especially high sentence on people who have 
stolen a mobile phone in order to discourage others from stealing, or imprison shoplift ers 
just in order to ensure they receive treatment for their drug addiction. In both these cases, 
we would be imposing a higher sentence than their crimes deserve. Rather, what should be 
done is to impose a sentence which is proportional to the wrong they have done.173

Another non-consequentialist theory of punishment is that punishment is an expres-
sion of censure (see the extract at p.2). Punishment expresses the denunciation by society 
of the kind of conduct done by the off ender.174 Th is helps to promote social cohesion and 
channels public outrage, thereby avoiding vigilantism. Th is theory provides a clear expla-
nation of why taxation is not equivalent to a fi ne: a fi ne, but not a tax demand, carries with 
it condemnation of the actions of the recipient. Th e diffi  culty with the censure theory is that 
it does not explain why it is necessary to impose a punishment in order to do the censur-
ing task.175 Th e censure theory is seen by one of its chief proponents as complementary to 
retributivism:176

M. Moore, ‘The Moral Worth of Retribution’ in A. von Hirsch and A. Ashworth 
(eds) Principled Sentencing (Oxford: Hart, 1998), 150 at 153–4

Retributivism is a very straightforward theory of punishment: we are justifi ed in punishing 
because and only because offenders deserve it. Moral culpability (desert) is in such a view 
both a suffi cient as well as a necessary condition of liability to punitive sanctions. Such jus-
tifi cation gives society more than merely a right to punish culpable offenders. It does this, 
making it not unfair to punish them, but retributivism justifi es more than this. For a retributiv-
ist, the moral culpability of an offender also gives society the duty to punish. Retributivism, in 
other words, is truly a theory of justice such that, if it is true, we have an obligation to set up 
institutions so that retributivism is achieved.
[Moore then turns to defend retributivism from two common criticisms:]

1. First and foremost there is the popularly accepted belief that punishment for its own 
sake does no good. ‘By punishing the offender you cannot undo the crime’, might be the 
slogan for this point of view. I mention this view only to put it aside, for it is but a reiteration 
of the consequentialist idea that only further good consequences achieved by punishment 
could possibly justify the practice. Unnoticed by those who hold this position is that they 
abandon such consequentialism when it comes to other areas of morals. It is a suffi cient 
justifi cation not to scapegoat innocent individuals, that they do not deserve to be punished; 
the injustice of punishing those who did not deserve it seems to stand perfectly well by itself 
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as a justifi cation of our practices, without need for further good consequences we might 
achieve. Why do we not similarly say that the injustice of the guilty going unpunished can 
equally stand by itself as a justifi cation for punishment, without need of a showing of further 
good consequences? It simply is not the case that justifi cation always requires the showing 
of further good consequences.

Those who oppose retributivism often protest at this point that punishment is a clear harm 
to the one punished, and the intentional causing of this harm requires some good thereby 
achieved to justify it; whereas not punishing the innocent is not a harm and thus does not 
stand in need of justifi cation by good consequences. Yet this response simply begs the 
question against retributivism. Retributivism purports to be a theory of justice, and as such 
claims that punishing the guilty achieves something good—namely, justice—and that there-
fore reference to any other good consequences is simply beside the point. One cannot defeat 
the central retributivist claim—that justice is achieved by punishing the guilty—simply by 
assuming that it is false.

The question-begging character of this response can be seen by imagining a like response 
in areas of tort, property, or contract law. Forcing another to pay tort or contract damages, 
or to forgo use and possession of something, is a clear harm that corrective justice theories 
of tort, promissory theories of contract, or natural right theories of property are willing to 
impose on defendants. Suppose no one gains anything of economic signifi cance by certain 
classes of such impositions—as, for example, in cases where the plaintiff has died without 
heirs after his cause of action accrued. ‘It does no good to force the defendant to pay’, inter-
posed as an objection to corrective justice theories of tort, promissory theories of contract, 
or natural right theories of property simply denies what these theories assert: that something 
good is achieved by imposing liability in such cases—namely, that justice is done.

This ‘harm requires justifi cation’ objection thus leaves untouched the question of whether 
the rendering of justice cannot in all such cases be the good that justifi es the harm all such 
theories impose on defendants. I accordingly put aside this initial objection to retributivism, 
relying as it does either on an unjustifi able discrimination between retributivism and other 
deontological theories, or upon a blunderbuss assault on deontological theories as such.

2. A second and very popular suspicion about retributive judgments is that they presup-
pose an indefensible objectivism about morals. Sometimes this objection is put metaphysi-
cally: There is no such thing as desert or culpability (Mackie, 1982). More often the point is 
put as a more cautious epistemological modesty: ‘Even if there is such a thing as desert, we 
can never know who is deserving’. For religious people, this last variation usually contrasts 
us to God, who alone can know what people truly deserve. We might call this the ‘don’t play 
God’ objection.

A striking feature of the ‘don’t play God’ objection is how inconsistently it is applied. Let 
us revert to our use of desert as a limiting condition on punishment: We certainly seem 
confi dent both that it is true and that we can know that it is true, that we should not punish 
the morally innocent because they do not deserve it. Neither metaphysical scepticism nor 
epistemological modesty gets in our way when we use lack of moral desert as a reason not 
to punish. Why should it be different when we use the presence of desert as a reason to pun-
ish? If we can know when someone does not deserve punishment, mustn’t we know when 
someone does deserve punishment? Consider the illogic in the following passages from Karl 
Menninger (1968):

It does not advance a solution to use the word justice. It is a subjective emotional word . . . The 
concept is so vague, so distorted in its applications, so hypocritical, and usually so irrelevant that it 
offers no help in the solution of the crime problem which it exists to combat but results in its exact 
opposite—injustice, injustice to everybody. (10–11)
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Apparently Dr. Karl knows injustice when he sees it, even if justice is a useless concept. 
Analogously, consider our reliance on moral desert when we allocate initial property entitle-
ments. We think that the person who works hard to produce a novel deserves the right to 
determine when and under what conditions the novel will be copied for others to read. The 
novelist’s labour gives him or her the moral right. How can we know this—how can it be 
true—if desert can be judged only by those with godlike omniscience, or worse, does not 
even exist? Such scepticism about just deserts would throw out a great deal that we will not 
throw out. To me, this shows that no one really believes that moral desert does not exist or 
that we could not know it if it did. Something else makes us suspect our retributive judg-
ments than supposed moral scepticism or epistemological modesty.

. mixed theories
One very infl uential theory, propounded by Herbert Hart, has sought to mix both conse-
quentialist and non-consequentialist theories together. He relies on a retributivist theory 
in order to explain who should be punished and a consequentialist theory to explain how 
people should be punished. In other words only those who deserve punishment should be 
punished, but the form of punishment can be decided on the basis of the consequentialist 
aims of deterrence, incapacitation, or reform.
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 sentencing
Of course a conviction is not the end of the trial. If there is a conviction, the judge still needs 
to go on to consider the appropriate sentence to be imposed. In the following extract, Alan 
Norrie argues that the fl exibility in matters of sentencing is in marked contrast to the ‘strict-
ness’ of the criminal law:

A. Norrie, Crime, Reason and History (London: Butterworths, 2001), 199–210

Throughout this book, I have probed a particular conception of the criminal law as a system-
atic attempt to govern human conduct by rules. That conception is central to the legitimacy 
of the modem state, and is most clearly presented in the work of doctrinal scholars operat-
ing within the liberal tradition where values of the rule of law and of individual justice are 
presented as central. I have sought to show that these values are essentially fl awed. This is 
because the model of the abstract juridical individual at their heart constantly comes into con-
fl ict with the socio-political realities of crime on the one hand and the politics of the judiciary, 
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as an arm of the state, on the other. Because of this double tension in the basic elements, the 
lines of legal doctrine are constantly disrupted as rules are tugged this way then that accord-
ing to the tensions upon which they are founded. Nonetheless the substantive doctrine of 
the criminal law is rule-based, even if the nature of those rules cannot be adequately under-
stood within a liberal, positivist framework. The general principles of the criminal law remain 
the very ‘stuff’ of legal analysis, even if the orthodox approach to them can never properly 
capture the law’s working.

However, when we come to the sentencing stage of the criminal process, we fi nd that 
once we get beyond the conviction of the accused, the rules and principles of the criminal 
law largely evaporate and the system becomes much more discretionary and less regulated 
by law. In terms of liberal theory, this is surprising. After all, it is the sentence of the court that 
deprives the individual of the liberty that the rule of law is supposed to protect and respect 
at the conviction stage. Indeed, as Lacey’s comment at the head of the chapter indicates, 
without the sentence of the court, the hard edge of delivery of the criminal sanction, none of 
the paraphernalia of law at the earlier stage would make much sense. Yet now we come to 
‘the moment of penal truth’, much of the legitimating symbolism of the rule of law is largely 
cast aside.

The situation might be compared to one of those competitions on the back of breakfast 
cereal packs. The questions posed are so easy that everyone knows that it is the tie-breaker 
(‘Explain in no more than ten words why you like Krispy Korn Flakes’) that determines who 
gets the prize, and this is decided according to the subjective preference of the judges. The 
questions become no more than a backdrop to the real process of determining the winner. 
Consequently, the competitor becomes cynical because it turns out that the competition is 
not the real basis for deciding who has won, and also because the actual decision is at the 
judges’ discretion. The same might be said for the criminal law. Conviction does qualify the 
offender for sentencing but, without a proper set of rules to determine the latter, the most 
important matter is left in the hands, and at the discretion, of the judge. This overstates the 
issue, for it is not that discretion is complete. Sentencing maxima exist for many offences 
and minima are now established for some (Crime (Sentences) Act 1997, ss 2–4, consoli-
dated in Powers of Criminal Courts (Sentencing) Act 2000, ss 109–111). Guideline judgments 
have also been issued by the Court of Appeal, which ‘provide judges with a starting point or 
range of sentences, and indicate the considerations which ought to be taken into account’. 
However, such judgments ‘do not assign weight to the various factors’ to be considered and 
their authority is indicative rather than binding. They ‘merely set the general tariff, but judges 
are free to tailor the sentence to the facts of the particular case’ (Taylor, 1993, 130). This leads 
to ‘considerable latitude, some variation and, inevitably, some inconsistency’ (Ashworth, 
2000a, 31). Judges consider sentencing to consist in ‘trying to reconcile a number of totally 
irreconcilable facts’ (Lord Lane), as art rather than science, and therefore as requiring sub-
stantial discretion.

Why should this be so? Why is sentencing only loosely regulated by law, prompting Lacey’s 
suggestion that the system is in bad faith with its own premises as evinced at the stage of 
conviction? Her answer is to point to the disagreements of principle, the tensions between 
the underlying values, and the lack of consensus about the proper functions of the criminal 
law which underlie the sentencing stage. What needs to be added to this is the way in which 
these disagreements and tensions are generated by the limitations of the ideological forms 
that underlie the liberal conception of criminal law and criminal punishment.

Problems in the sentencing stage are not just the result of a plurality of competing values, 
but the product of the organic tensions within the liberal model of the punishable, juridi-
cal, individual. Enlightenment thought produced an abstract individual who furnished legal 
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once we get beyond the conviction of the accused, the rules and principles of the criminal
law largely evaporate and the system becomes much more discretionary and less regulated
by law. In terms of liberal theory, this is surprising. After all, it is the sentence of the court that
deprives the individual of the liberty that the rule of law is supposed to protect and respect
at the conviction stage. Indeed, as Lacey’s comment at the head of the chapter indicates,
without the sentence of the court, the hard edge of delivery of the criminal sanction, none of
the paraphernalia of law at the earlier stage would make much sense. Yet now we come to
‘the moment of penal truth’, much of the legitimating symbolism of the rule of law is largely
cast aside.

The situation might be compared to one of those competitions on the back of breakfast
cereal packs. The questions posed are so easy that everyone knows that it is the tie-breaker
(‘Explain in no more than ten words why you like Krispy Korn Flakes’) that determines who
gets the prize, and this is decided according to the subjective preference of the judges. The
questions become no more than a backdrop to the real process of determining the winner.
Consequently, the competitor becomes cynical because it turns out that the competition is
not the real basis for deciding who has won, and also because the actual decision is at the
judges’ discretion. The same might be said for the criminal law. Conviction does qualify the
offender for sentencing but, without a proper set of rules to determine the latter, the most
important matter is left in the hands, and at the discretion, of the judge. This overstates the
issue, for it is not that discretion is complete. Sentencing maxima exist for many offences
and minima are now established for some (Crime (Sentences) Act 1997, ss 2–4, consoli-
dated in Powers of Criminal Courts (Sentencing) Act 2000, ss 109–111). Guideline judgments
have also been issued by the Court of Appeal, which ‘provide judges with a starting point or
range of sentences, and indicate the considerations which ought to be taken into account’.
However, such judgments ‘do not assign weight to the various factors’ to be considered and
their authority is indicative rather than binding. They ‘merely set the general tariff, but judges
are free to tailor the sentence to the facts of the particular case’ (Taylor, 1993, 130). This leads
to ‘considerable latitude, some variation and, inevitably, some inconsistency’ (Ashworth,
2000a, 31). Judges consider sentencing to consist in ‘trying to reconcile a number of totally
irreconcilable facts’ (Lord Lane), as art rather than science, and therefore as requiring sub-
stantial discretion.

Why should this be so? Why is sentencing only loosely regulated by law, prompting Lacey’s
suggestion that the system is in bad faith with its own premises as evinced at the stage of
conviction? Her answer is to point to the disagreements of principle, the tensions between
the underlying values, and the lack of consensus about the proper functions of the criminal
law which underlie the sentencing stage. What needs to be added to this is the way in which
these disagreements and tensions are generated by the limitations of the ideological forms
that underlie the liberal conception of criminal law and criminal punishment.

Problems in the sentencing stage are not just the result of a plurality of competing values,
but the product of the organic tensions within the liberal model of the punishable, juridi-
cal, individual. Enlightenment thought produced an abstract individual who furnished legal



68 |  criminal law: text, cases, and materials

discourse with ideas of rationality, intentionality, voluntariness: in short, of responsibility. But 
this model was never just legal in a narrow sense. It was always at the core of a broader con-
ception of social order and social control which was premised upon a moral, rational, individ-
ual response to the existence of criminal punishment. Homo juridicus lay at the heart of both 
legal doctrine and a philosophical plan for social order which involved a particular conception 
of punishment. Just as our homuncular friend has proved an inherently unsound basis for the 
rational construction of legal doctrine at the level of the general principles of responsibility, so 
he has undermined any attempt to rationalise a system of punishment.

The criminal law has traditionally operated with four core ideologies of punishment which 
began to emerge from the time of the Enlightenment. It is these which provide the main 
rationales for sentencing decisions in the criminal justice system. They return us at the end of 
this book to our starting point in the philosophies of retributivism and utilitarianism. It is these 
theories of punishment which both provide the theoretical backdrop to the sentence of the 
court and generate the tensions which make the system so diffi cult to govern by law. These 
establish the primary ideological bases for sentencing, theories of retribution and deterrence. 
However, we will see that these theories of punishment also set up, by way of negation and 
opposition, the space for two other rationales of sentencing, reform (or rehabilitation) and 
incapacitation, to emerge in the late nineteenth century.

These further ideologies were constituted as a result of the failure of the classical ideolo-
gies to control the problem of crime, and they took as their basis a critique of the abstract 
individualism of the classical models. In its place, they substituted a model of human con-
duct as concretely determined by personal circumstance, and therefore treatable through 
state intervention. The resulting ideology substituted a model of concrete human individual-
ity and individualised treatment for the classical model of abstract individualism. In so doing, 
it injected further competing and confl ictual elements into the penal arena, alongside the 
confl icts already generated within the classical models. Substantial indeterminacy at the 
sentencing stage is the product of these multiple confl icts emerging from the historically 
generated, theoretically and practically unrealistic, ideological forms that govern the offi cial 
understanding of crime, its control and punishment.

In the light of some of the points made in this extract, it is understandable that several 
commentators177 have argued that criminal law can only be properly understood by having 
a secure grasp of not only the defi nition of criminal off ences, but also criminal procedure 
and the law on sentencing. Th at would certainly be an ideal, but for students it would mean 
that criminal law courses would have to last three times as long as they do at present. Also, 
criminal law textbooks would be even bigger.
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 concluding thoughts
Th is chapter should have demonstrated that the concepts of ‘crime’ and ‘criminal law’ are 
far less straightforward than might be thought. Indeed, it has proved very diffi  cult to even 
defi ne what a crime is. Academics have been keen to produce fi ne-sounding theories seeking 
to restrict the use of criminal law to those circumstances in which it is absolutely necessary 
and, where it is needed, to ensure the response of the criminal law is proportionate and 
predictable. It should not be surprising that these theories are honoured far more in the 
breach than the observance. Th e criminal law is an easy tool for politicians to use to ‘deal 
with’ politically troublesome issues and provide an easy way to pander to the tabloid press. 
Th e criminal law, therefore, although capable of being presented as refl ecting certain key 
philosophical and political principles, more oft en refl ects the rough and tumble of everyday 
political life.



part i: the law
 distinguishing the component elements 
of a crime

DE F I N I T ION
Actus reus: the conduct element of the off ence. Th e actus reus describes what the defend-
ant must be proved to have done (or sometimes failed to do), in what circumstances, 
and with what consequences in order to be guilty of a crime.
Mens rea: the mental element of the off ence. Th is may be, for example, intention, reck-
lessness, or negligence.

DE F I N I T ION
Actus reus: the conduct element of the off ence. Th e actus reus describes what the defend-
ant must be proved to have done (or sometimes failed to do), in what circumstances, 
and with what consequences in order to be guilty of a crime.
Mens rea: the mental element of the off ence. Th is may be, for example, intention, reck-
lessness, or negligence.

2
ACTUS REUS: THE CONDUCT 

ELEMENT

CENTRAL ISSUES

Th e traditional method of analysing 1. 
the defi nition of an off ence is to sepa-
rate out the actus reus (which describes 
the acts of the defendant and their con-
sequences) and the mens rea (which 
describes the required mental state of 
the defendant).
A defendant is only guilty if she or he 2. 
has performed a voluntary act.

Normally people will not be guilty of 3. 
a crime because they omitted to act. 
However, they can be guilty for an omis-
sion if they were under a duty to act.
Many crimes require proof that the 4. 
defendant caused a particular result. A 
defendant will be held to have caused 
a result if but for his or her actions the 
result would not have occurred and 
there has been no intervening act of a 
third party.
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Th e traditional way of analysing criminal off ences is to divide a crime up into the conduct 
of the accused (known as the actus reus or conduct element) and the state of mind of the 
accused (the mens rea or mental element).1 For example, in a murder case the prosecution 
must show that the defendant caused the death of the victim and that he or she intended 
to kill or cause grievous bodily harm to the victim. Th e actus reus of murder is causing the 
death of the victim; the mens rea is an intention to kill or cause grievous bodily harm. Only 
if both the actus reus and mens rea are proved will the defendant be guilty.2 In this chapter 
we will consider the actus reus, and in Chapter 3 the mens rea will be discussed. In Part II 
of this chapter we will examine the benefi ts and disadvantages of dividing crimes into the 
mens rea and actus reus elements. → 1 (p.104)

So what is the actus reus of a crime? One popular way of explaining it is to defi ne its role, 
namely that it identifi es the conduct which the criminal law considers harmful. Th e actus 
reus of an off ence tells us what we can and cannot do: killing, damaging another’s property, 
and injuring another person are examples of forbidden kinds of conduct. By contrast the 
mens rea and defences enable us to decide whether the defendant was to blame for his or 
her wrongful acts. Another popular way of defi ning an actus reus is by describing what it is 
not: the actus reus is that part of the crime which is not concerned with the accused’s state 
of mind.

Th e exact nature of the actus reus depends on the particular crime: in murder it involves 
killing; in theft  it involves taking another’s property. Th e actus reus of a crime may involve 
three diff erent aspects:

proof that the defendant did a particular act,(1) 
proof that the act caused a particular result, and(2) 
proof that the act or result occurred in certain circumstances.(3) 

Not all actus rei3 involve all three of these. For example, the off ence of bigamy requires 
the act of marriage in certain circumstances (the defendant is already married), but there 
is no need to prove any result. It is useful to distinguish between conduct crimes and 
result crimes:

Conduct crimes require proof only that the defendant did an act. Th ere is no need to (1) 
demonstrate that the act produced a particular result. Possession of prohibited drugs 
would be an example.
Result crimes require proof not only that the defendant performed a particular act (2) 
but that that act produced certain results. For example, murder requires proof that the 
defendant’s act caused the death of the victim.

Are there any common threads that link the actus reus of every crime? Th ere is much debate 
over this issue and this chapter will now consider three particular questions:

Do all (1) actus rei require an act?
Do all (2) actus rei require a voluntary act?

1 In Miller [1983] 2 AC 161, 174 (HL) Lord Diplock suggested that it would be preferable not to use the 
Latin terminology and refer instead to ‘the conduct of the accused and his state of mind’. Despite these 
objections the Latin terminology is still very widely used by the judiciary and commentators.

2 Th e Latin maxim is actus non facit reum nisi mens sit rea—‘an act is not criminal in the absence of a 
guilty mind’.

3 Actus rei is the plural of actus reus.
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If the (3) actus reus of a crime requires proof that the defendant caused a particular 
result, what does ‘cause’ mean?

 the voluntary act ‘requirement’

DE F I N I T ION
Th e ‘voluntary act requirement’: many criminal off ences require proof that the defend-
ant performed a voluntary act. But not all do: sometimes off ences can be committed by 
an omission, some only require proof of a state of aff airs, and sometimes a defendant 
can be convicted in respect of the actions of another.

Usually you cannot commit a crime without doing an act. Sitting in a room thinking 
the most evil of thoughts and conjuring up the most heinous of plans is not an off ence.4 
Indeed, if evil thoughts were to constitute criminal off ences, the prisons would be very 
full indeed! Not only must there be an act; there must be a voluntary act. Lord Denning5 

explained: ‘the requirement that it should be a voluntary act is essential . . . in every crimi-
nal case’.6 Where the defendant is not acting voluntarily he or she is said to be acting as 
an automaton and will not be guilty of an off ence because the mens rea and actus reus will 
not be proved. If Barbara was holding a valuable vase when Andre came up behind her and 
said ‘boo’ in a loud voice, causing Barbara to drop the vase, then this (the dropping of the 
vase) would not be seen as Barbara’s act, and so she could not be convicted of unlawfully 
damaging the vase.7 Another example of an involuntary act is where a defendant is ren-
dered unconscious, falls over, and injures someone. Th e detail of the law on automatism, 
or involuntary acts, is discussed in Chapter 12. →2 (p.106)

Th e general principle that a crime must involve an act of the defendant is subject to two 
important caveats. First, it is far from clear what is meant by the word ‘act’ here. Th e ques-
tion how to defi ne an act will be considered in detail in Part II of this chapter. Second, there 
are a number of crimes which appear to be exceptions to the rule. In fact there are so many 
exceptions that some commentators argue that the rule does not really exist.8 In brief, the 
exceptions include the following:

Sometimes a failure to act, an omission, can give rise to criminal liability. In such (1) 
cases the failure to act can constitute the actus reus of the crime.
Sometimes the (2) actus reus of an off ence is defi ned as a state of aff airs or set of circum-
stances, which may or may not involve an actual act. For example, possession of a 
fi rearm can, in some circumstances, amount to an off ence.
Under some circumstances a defendant can be responsible for the acts of another (3) 
person.

It should be noted that whether these are or are not true exceptions in part depends on how 
one defi nes an act. Let us now consider these exceptions to the ‘rule’ that a criminal off ence 
must require an act in more detail.

4 Dan-Cohen (2002: ch. 6).   5 Bratty v A-G of Northern Ireland [1963] AC 386 (HL).
6 See also Kay v Butterworth (1945) 173 LT 191.   7 Indeed it may be seen as Andre’s act.
8 G. Williams (1982: 31).

DE F I N I T ION
Th e ‘voluntary act requirement’: many criminal off ences require proof that the defend-
ant performed a voluntary act. But not all do: sometimes off ences can be committed by 
an omission, some only require proof of a state of aff airs, and sometimes a defendant 
can be convicted in respect of the actions of another.
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. omissions
Generally, a person will not be liable for simply failing to act. Criminal lawyers oft en point 
out that if a person comes across a child drowning in a pond and simply walks by leaving the 
child to die, there is no criminal liability. Some countries have statutes that make it a crimi-
nal off ence not to off er aid to those you come across who are in peril, when it is reasonably 
practical for you to do so.9 But there is no such general duty in English and Welsh law. Th is 
is not to say that a defendant is never criminally liable for an omission: a defendant can be 
criminally liable for an omission where there is a duty to act in a particular way.

DE F I N I T ION
A summary of the criminal law on omissions: a defendant is only guilty of a crime when 
failing to act, where he or she is under a duty to act.

Th e discussion of liability for omissions will be divided into four sections. First, we will 
note that there are some crimes which can never be committed by omission. Second, we will 
consider when a defendant will be under a duty to act. Th ird, we will ask what is required of 
a defendant who is under such a duty. Fourth, the diffi  cult question of how acts and omis-
sions can be distinguished will be tackled. →3 (p.110)

Crimes that cannot be committed by omission
Th ere are certain crimes that cannot be committed by an omission. Th ese are statutory 
crimes which in their defi nition require an act to be committed. For example in Ahmad10

the defendant was charged with an off ence under the Protection from Eviction Act 1977 
which required proof of the defendant ‘doing acts calculated to interfere with [the victim’s] 
peace and comfort’. Th e defendant, a landlord, failed to carry out alterations on the victim’s 
house and this left  the premises uninhabitable, thereby interfering with the tenant’s peace 
and comfort. Th e failure to carry out the alterations was not an ‘act’ and so the landlord was 
not guilty of the off ence.

When the defendant is under a duty to act
Th e duty to act can arise in the following eight ways:

Statutory duty
Th ere are a large number of statutory duties requiring people to act in a particular way. For 
example, under section 6 of the Road Traffi  c Act 1988 a driver who fails to provide a sample 
of breath when required to do so by a constable under certain circumstances commits a 
criminal off ence. Th ere are too many examples of statutory duties to act for them all to be 
listed here.11

9 See e.g. Ashworth and Steiner (1990) which discusses the French law, and the discussion in Part II of 
this chapter.

10 (1986) 52 P & CR 346 (CA).
11 Th ere are a few common law off ences which can be said to involve liability for omission, e.g. cheating 

the Revenue and misconduct in a public offi  ce (Mavji [1987] 1 WLR 1388 (CA)).

DE F I N I T ION
A summary of the criminal law on omissions: a defendant is only guilty of a crime when
failing to act, where he or she is under a duty to act.
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Duties of law enforcement
Police offi  cers are under a duty to assist members of the public in danger. So, a police offi  cer 
who failed to protect a citizen who was being kicked to death was held to have committed 
an off ence.12 Further, if a police offi  cer calls upon a citizen to assist him or her to restore the 
peace, the citizen is under a duty to off er the assistance.

Contractual duty
Where a person is under a contractual duty to help another he or she may be under a duty 
under criminal law to do so. For example, in Pittwood13 the defendant was employed as a 
gatekeeper on a railway line. One day he failed to perform his duties and did not close the 
gate when required. Th is led to an accident in which a train hit a cart and a man was killed. It 
was held that he could be liable for manslaughter because he was required under his contract 
of employment to ensure that the gate was shut. His omission, in failing to shut the gate, was 
in breach of his contractual duty and so could constitute a criminal off ence.14

Assumed duties
People who voluntarily assume responsibility for another’s welfare will be under a duty to 
care for him or her. Th e assumption of responsibility may be expressed (e.g. where a person 
explicitly agrees to look aft er a vulnerable person) or implied (a person has regularly off ered 
assistance to another and so a mutual understanding of responsibility can be assumed).15

Some duties arise automatically: a parent is automatically responsible for caring for a 
child. So, if a parent fails to feed a child and the child dies of starvation then the parent might 
be liable even though the failure to feed was an omission.16 Similarly, a parent who stands by 
and lets another person harm his or her child might be guilty of an off ence.17 In Sheppard18 
it was held that there was no duty owed by a parent to an 18-year-old daughter. Th is suggests 
that once a child reaches majority the legal duty towards the child may come to an end.19

Whether a duty will be assumed in the context of other relationships is less clear. It is gen-
erally assumed that spouses (and presumably long-term partners)20 owe a duty to assist each 
other if they are in peril.21 It may be that older children owe duties towards their elderly par-
ents, but the existence or extent of such a duty is yet to be tested in the courts.22 It may be that 
outside the parent–child relationship the duty that will be imposed will depend on the nature 

12 Dytham (1979) 69 Cr App R 387 (CA).   13 (1902) 19 TLR 37.
14 It should be noted that the contractual duty to shut the gate was owed not to the victim but to the 

employer.
15 In Charlotte Smith (1865) 10 Cox CC 82 a master was found guilty of the homicide of his servant aft er 

he failed to give her suffi  cient food and general care.
16 Gibbons and Proctor (1919) 13 Cr App R 134 (CA); Lowe [1973] 1 QB 702 (CA). Th e Domestic Violence, 

Crime and Victims Act 2004, s. 5 creates a specifi c off ence of causing or allowing the death of a child.
17 Emery (1993) 14 Cr App R (S) 394 (CA).
18 (1862) Le & Ca 147. Th e age of majority was, at that time, 21.
19 It should be noted that under the Children and Young Persons Act 1933, s. 1 there is a duty not to 

neglect the child which ends when the child reaches the age of 18. It is also an off ence under the Mental 
Capacity Act 2005, s. 44 wilfully to neglect a person lacking mental capacity.

20 Although in an American case, People v Beardsley 113 NW 1128 (1967), it was held that a man did not 
owe a duty to his lover who took morphine in his presence.

21 Hood [2003] EWCA Crim 2772; Bonnyman (1942) 28 Cr App R 131 (CA). However, it has been held that 
a brother does not owe a duty to care for his sibling (Smith (1826) 172 ER 203).

22 Simester and Sullivan (2007: 76) argue that children do not owe their parents a duty, but J.C. Smith 
(2002: 63) disagrees.
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of the relationship between the two parties. In Evans (Gemma)23 a mother who failed to sum-
mon help for her 16-year-old daughter who collapsed aft er taking heroin was convicted of 
manslaughter. Her older half-sister was held not to be under a duty of care simply by virtue of 
their blood relationship. However, the fact she had supplied the drugs could create the duty. 
Th e court will be reluctant to impose a duty between two spouses who have separated, but 
may be very willing to impose a duty if one person is disabled and depends on a friend for 
their well-being. In Lewin v CPS24 a young man left  his friend asleep and intoxicated in a car 
on a very hot day. Th e friend died, but no prosecution was brought. Th e decision not to pros-
ecute was upheld in the High Court. Th is suggests friendship alone is insuffi  cient.

Controversially, a duty of care was held to exist in the following case:25

R v Stone; R v Dobinson 
[1977] QB 354 (CA)26

Th e appellants were John Edward Stone (a man aged 67, of below average intelligence, 
partially deaf, and almost blind) and Gwendoline Dobinson (aged 43 and described by 
the court as ‘ineff ectual and inadequate’). Stone’s sister, Fanny, aged 50, came to live 
with them and their son Cyril. She suff ered from anorexia nervosa and so oft en denied 
herself food and stayed in her room for days at a time. Once she was found by the police 
wandering the street and the appellants then tried to fi nd her doctor but were unable 
to do so. Fanny grew weaker and became confi ned to bed. Th e appellants did noth-
ing to get help for her, despite requests from neighbours. Subsequently she was found 
dead: naked, very dirty, and in appalling conditions. Th e appellants were convicted of 
 manslaughter and appealed.

Lord Justice Geoffrey Lane

There is no dispute, broadly speaking, as to the matters on which the jury must be satisfi ed 
before they can convict of manslaughter in circumstances such as the present. They are: 
(1) that the defendant undertook the care of a person who by reason of age or infi rmity was 
unable to care for himself; (2) that the defendant was grossly negligent in regard to his duty 
of care; (3) that by reason of such negligence the person died. It is submitted on behalf of 
the appellants that the judge’s direction to the jury with regard to the fi rst two items was 
incorrect.

At the close of the Crown’s case submissions were made to the judge that there was no, 
or no suffi cient, evidence that the appellants, or either of them, had chosen to undertake the 
care of Fanny.

 . . . 
This court rejects that proposition. Whether Fanny was a lodger or not she was a blood 

relation of the appellant Stone; she was occupying a room in his house; Mrs Dobinson had 
undertaken the duty of trying to wash her, of taking such food to her as she required. There 
was ample evidence that each appellant was aware of the poor condition she was in by 
 mid-July. It was not disputed that no effort was made to summon an ambulance or the social 
services or the police despite the entreaties of Mrs Wilson and Mrs West. A social worker 

23 [2009] EWCA Crim 650.   24 [2002] EWHC 1049 (Admin).
25 Instan [1893] 1 QB 450 (QBD) provides another example.
26 [1977] 2 All ER 341, [1977] 2 WLR 169, (1977) 64 Cr App R 186.

Lord Justice Geoffrey Lane

There is no dispute, broadly speaking, as to the matters on which the jury must be satisfi ed
before they can convict of manslaughter in circumstances such as the present. They are:
(1) that the defendant undertook the care of a person who by reason of age or infi rmity was
unable to care for himself; (2) that the defendant was grossly negligent in regard to his duty
of care; (3) that by reason of such negligence the person died. It is submitted on behalf of
the appellants that the judge’s direction to the jury with regard to the fi rst two items was
incorrect.

At the close of the Crown’s case submissions were made to the judge that there was no,
or no suffi cient, evidence that the appellants, or either of them, had chosen to undertake the
care of Fanny.

. . .
This court rejects that proposition. Whether Fanny was a lodger or not she was a blood

relation of the appellant Stone; she was occupying a room in his house; Mrs Dobinson had
undertaken the duty of trying to wash her, of taking such food to her as she required. There
was ample evidence that each appellant was aware of the poor condition she was in by
mid-July. It was not disputed that no effort was made to summon an ambulance or the social
services or the police despite the entreaties of Mrs Wilson and Mrs West. A social worker
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used to visit Cyril [Stone’s disabled son]. No word was spoken to him. All these were matters 
which the jury were entitled to take into account when considering whether the necessary 
assumption of a duty to care for Fanny had been proved.

This was not a situation analogous to the drowning stranger. They did make efforts to care. 
They tried to get a doctor; they tried to discover the previous doctor. Mrs Dobinson helped 
with the washing and the provision of food. All these matters were put before the jury in 
terms which we fi nd it impossible to fault. The jury were entitled to fi nd that the duty had 
been assumed. They were entitled to conclude that once Fanny became helplessly infi rm, as 
she had by 19th July, the appellants were, in the circumstances, obliged either to summon 
help or else to care for Fanny themselves.

Appeals against conviction dismissed. Appeal by the appellant Stone against sentence 
allowed; sentence varied (from three years to twelve months).

At the heart of this decision is the fi nding that Stone and Dobinson had voluntarily assumed 
responsibility to care for Fanny. Th e decision is highly controversial because of the low capa-
bilities of the two accused. It appears they had enough diffi  culty looking aft er themselves 
eff ectively, let alone being expected to off er a reasonable level of care to Fanny. It is not clear 
from Stone and Dobinson what was crucial to the fi nding of a duty. Was it the biological 
relationship, the undertaking of especial responsibility for the victim’s welfare, or a combi-
nation of these two factors? →4 (p.114)

Ownership or control of property
It may be that if someone owns a piece of property and another person in his or her presence 
commits a crime using that property the owner is under a duty to seek to prevent the crime 
in so far as is reasonable.27 Th ere certainly have been some cases where the courts have found 
an owner criminally liable under such circumstances, although this is normally based on 
liability for aiding and abetting the other person. For example, in Tuck v Robson28 a publican 
failed to intervene to prevent customers on his premises drinking aft er hours. He was found 
to have aided and abetted their crime.29 Th e precise scope of this duty is unclear until we 
have further guidance from the courts.30

Continuing act
Th e courts have held that some cases which appear to be cases involving omissions have, in 
fact, involved a ‘continuing act’. Th is can be best explained by referring to an example. In 
Fagan v Metropolitan Police Commissioner31 Fagan drove his car accidentally onto a police-
man’s foot. When the policeman asked him to remove it he refused to do so. Fagan was 
convicted but appealed on the basis that the only act he did was driving onto the foot and 
that was performed without mens rea. By the time he realized his car was on the foot (and 
he had mens rea) he was not doing an act. Th e Divisional Court, however, upheld Fagan’s 
conviction on the basis that he was committing the actus reus of battery (exercising force on 
the policeman’s foot) for the whole of the time he had his car on the constable’s foot. Fagan 

27 Ashworth (1989: 446).   28 [1970] 1 WLR 741.
29 Another example can be found in DuCros v Lambourne [1907] 1 KB 40.
30 It may be argued that one neighbour owes a limited duty to another neighbour, e.g. to ensure that a 

fi re does not spread from his or her house, relying on the tort case of Smith v Littlewoods [1987] 1 All ER 
710 (HL).

31 [1969] 1 QB 439.

used to visit Cyril [Stone’s disabled son]. No word was spoken to him. All these were matters
which the jury were entitled to take into account when considering whether the necessary
assumption of a duty to care for Fanny had been proved.

This was not a situation analogous to the drowning stranger. They did make efforts to care.
They tried to get a doctor; they tried to discover the previous doctor. Mrs Dobinson helped
with the washing and the provision of food. All these matters were put before the jury in
terms which we fi nd it impossible to fault. The jury were entitled to fi nd that the duty had
been assumed. They were entitled to conclude that once Fanny became helplessly infi rm, as
she had by 19th July, the appellants were, in the circumstances, obliged either to summon
help or else to care for Fanny themselves.

Appeals against conviction dismissed. Appeal by the appellant Stone against sentence 
allowed; sentence varied (from three years to twelve months).
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was guilty once he was aware of the harm he was causing to the policeman because then he 
had both the actus reus and mens rea of the off ence at the same time.32

Creation of the danger
Where someone has created a dangerous situation they may be under a duty to act to prevent 
harm resulting. Th e leading case on this is the following:

R v Miller 
[1983] 2 AC 161 (HL)33

James Miller, who was drunk, fell asleep with a lighted cigarette in his hand in the house 
in which he was staying. He subsequently woke to discover that his cigarette had set his 
mattress on fi re. He simply moved out of the room into a neighbouring room. He was 
convicted of arson. Th e Court of Appeal dismissed his appeal but gave leave to appeal to 
the House of Lords, certifying the following question of law: ‘whether the actus reus of 
the off ence of arson is present when a defendant accidentally starts a fi re and thereaft er, 
intending to destroy or damage property belonging to another or being reckless as to 
whether any such property would be destroyed or damaged, fails to take any steps to 
extinguish the fi re or prevent damage to such property by that fi re?’

Lord Diplock

. . . 
The fi rst question to be answered where a completed crime of arson is charged is: did a 

physical act of the accused start the fi re which spread and damaged property belonging to 
another . . . ?

The fi rst question is a pure question of causation. It is one of fact to be decided by the jury 
in a trial on indictment. It should be answered ‘No’ if, in relation to the fi re during the period 
starting immediately before its ignition and ending with its extinction, the role of the accused 
was at no time more than that of a passive bystander. In such a case the subsequent ques-
tions to which I shall be turning would not arise. The conduct of the parabolical priest and 
Levite on the road to Jericho may have been indeed deplorable, but English law has not so 
far developed to the stage of treating it as criminal and if it ever were to do so there would be 
diffi culties in defi ning what should be the limits of the offence.

If, on the other hand, the question, which I now confi ne to: ‘Did a physical act of the accused 
start the fi re which spread and damaged property belonging to another?’, is answered ‘Yes’, 
as it was by the jury in the instant case, then for the purpose of the further questions the 
answers to which are determinative of his guilt of the offence of arson, the conduct of the 
accused, throughout the period from immediately before the moment of ignition to the com-
pletion of the damage to the property by the fi re, is relevant so is his state of mind throughout 
that period.

Since arson is a result-crime the period may be considerable, and during it the conduct 
of the accused that is causative of the result may consist not only of his doing physical acts 
which cause the fi re to start or spread but also of his failing to take measures that lie within 
his power to counteract the danger that he has himself created. And if his conduct, active or 

32 See p.167 for a discussion of the requirement that the mens rea and actus reus coincide in time.
33 [1983] 1 All ER 978, [1983] 2 WLR 539, (1983) 77 Cr App R 17.
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accused, throughout the period from immediately before the moment of ignition to the com-
pletion of the damage to the property by the fi re, is relevant so is his state of mind throughout
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Since arson is a result-crime the period may be considerable, and during it the conduct
of the accused that is causative of the result may consist not only of his doing physical acts
which cause the fi re to start or spread but also of his failing to take measures that lie within
his power to counteract the danger that he has himself created. And if his conduct, active or
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passive, varies in the course of the period, so may his state of mind at the time of each piece 
of conduct. If, at the time of any particular piece of conduct by the accused that is causative 
of the result, the state of mind that actuates his conduct falls within the description of one 
or other of the states of mind that are made a necessary ingredient of the offence of arson 
by s 1(1) of the Criminal Damage Act 1971 (i.e. intending to damage property belonging to 
another or being reckless whether such property would be damaged), I know of no principle 
of English criminal law that would prevent his being guilty of the offence created by that 
subsection. Likewise I see no rational ground for excluding from conduct capable of giving 
rise to criminal liability conduct which consists of failing to take measures that lie within one’s 
power to counteract a danger that one has oneself created, if at the time of such conduct 
one’s state of mind is such as constitutes a necessary ingredient of the offence. I venture to 
think that the habit of lawyers to talk of ‘actus reus’, suggestive as it is of action rather than 
inaction, is responsible for any erroneous notion that failure to act cannot give rise to criminal 
liability in English law.

No one has been bold enough to suggest that if, in the instant case, the accused had been 
aware at the time that he dropped the cigarette that it would probably set fi re to his mattress 
and yet had taken no steps to extinguish it he would not have been guilty of the offence of 
arson, since he would have damaged property of another being reckless whether any such 
property would be damaged.

I cannot see any good reason why, so far as liability under criminal law is concerned, 
it should matter at what point of time before the resultant damage is complete a person 
becomes aware that he has done a physical act which, whether or not he appreciated that 
it would at the time when he did it, does in fact create a risk that property of another will be 
damaged, provided that, at the moment of awareness, it lies within his power to take steps, 
either himself or by calling for the assistance of the fi re brigade if this be necessary, to pre-
vent or minimise the damage to the property at risk.

 . . . 
The recorder, in his lucid summing up to the jury (they took 22 minutes only to reach their 

verdict), told them that the accused, having by his own act started a fi re in the mattress 
which, when he became aware of its existence, presented an obvious risk of damaging the 
house, became under a duty to take some action to put it out. The Court of Appeal upheld the 
conviction, but its ratio decidendi appears to be somewhat different from that of the recorder. 
As I understand the judgment, in effect it treats the whole course of conduct of the accused, 
from the moment at which he fell asleep and dropped the cigarette onto the mattress until 
the time the damage to the house by fi re was complete, as a continuous act of the accused, 
and holds that it is suffi cient to constitute the statutory offence of arson if at any stage in that 
course of conduct the state of mind of the accused, when he fails to try to prevent or mini-
mise the damage which will result from his initial act, although it lies within his power to do 
so, is that of being reckless whether property belonging to another would be damaged.

My Lords, these alternative ways of analysing the legal theory that justifi es a decision 
which has received nothing but commendation for its accord with common sense and jus-
tice have, since the publication of the judgment of the Court of Appeal in the instant case, 
provoked academic controversy. Each theory has distinguished support. Professor J C Smith 
espouses the ‘duty theory’ (see [1982] Crim LR 526 at 528). Professor Glanville Williams 
who, after the decision of the Divisional Court in Fagan v Metropolitan Police Comr [1968] 3 
All ER 442, [1969] 1 QB 439 appears to have been attracted by the duty theory, now prefers 
that of the continuous act (see [1982] Crim LR 773). When applied to cases where a person 
has unknowingly done an act which sets in train events that, when he becomes aware of 
them, present an obvious risk that property belonging to another will be damaged, both 
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theories lead to an identical result and, since what your Lordships are concerned with is to 
give guidance to trial judges in their task of summing up to juries, I would for this purpose 
adopt the duty theory as being the easier to explain to a jury though I would commend the 
use of the word ‘responsibility’ rather than ‘duty’ which is more appropriate to civil than to 
criminal law since it suggests an obligation owed to another person, i.e. the person to whom 
the endangered property belongs, whereas a criminal statute defi nes combinations of con-
duct and state of mind which render a person liable to punishment by the state itself.

Appeal dismissed.

Th is case was a diffi  cult one for the House of Lords. Th e problem was the requirement that 
the actus reus and mens rea of the off ence must exist at the same moment in time (see p.xxx). 
At fi rst sight in Miller the actus reus was the dropping of the cigarette, setting off  the fi re, but 
at that point there was no mens rea. However, at the time when the defendant had the mens 
rea (when he realized there was a fi re) he was not doing anything. Th e House of Lords upheld 
the conviction by fi nding that Miller was under a duty to stop the fi re because he had started 
it and that on leaving the room in breach of his duty to act he was therefore committing the 
actus reus of the off ence.

Th e House of Lords’ reasoning was applied in Evans34 where the Court of Appeal held that 
a young woman who supplied her sister with drugs, owed her a duty of care. When the sister 
collapsed and the woman failed to seek help, she could be liable for manslaughter on the 
basis that she owed her sister a duty to summon help, and had breached that duty.

Novel situations
It seems that the list of exceptions is not necessarily a closed list. Th e courts may be willing 
to create new circumstances under which there is a duty to act.35

QU E ST IONS
Lord Diplock in 1. Miller acknowledged that there were two ways of explaining why 
Miller was liable: (a) the duty theory (Miller was under a duty to stop the fi re because 
he had started it (albeit unintentionally)), (b) the continuing act theory (Miller’s ini-
tial act was regarded as a continuing act until the result was produced). Which of the 
two theories do you think a jury would more readily understand?
In 2. Khan and Khan [1998] Crim LR 830 (CA) the defendants supplied a 15-year-old 
girl with some heroin. It seems that she had not tried the drug before. She took twice 
the normal amount and collapsed in a coma. Th e defendants left  without summon-
ing medical help and she died. Do you think the defendants had a duty to summon 
help? (Without deciding the question the Court of Appeal suggested that it ‘may be 
correct that such a duty does arise’.)

  For guidance on answering this question, please visit the Online Resource Centre 
that accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

34 [2009] EWCA Crim 650.
35 Although it might be argued that to do so would constitute retrospective legislation and so be in breach 

of Art. 6 of the European Convention on Human Rights (ECHR). In CR v UK [1996] 1 FLR 434 the European 
Court of Human Rights held that case-by-case development of the common law by analogy with established 
cases would not necessarily constitute retrospective legislation.
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What is required if there is a duty to act?
Th e simple answer to this question is that the defendant must do what is reasonable. What 
is reasonable will be decided by the jury. If a mother fi nds her child drowning in a shallow 
pond and she can easily save her child she should do so and if she does not she will have 
committed the off ence of murder or manslaughter. If, however, the child is drowning in a 
tempestuous sea and she can attempt to rescue the child only by placing her own life in grave 
danger there is no legal obligation to do so. It may be that the reasonable thing to do is not 
to rescue the victim but to summon help. In Singh (Gurphal)36 a landlord and his agent were 
responsible for failing to bring in experts when tenants complained that their gas fi res were 
not working properly and subsequently a tenant died from escaping carbon monoxide.

One issue that is not yet resolved is whether the defendant is required to do what is reason-
able for him or her or what would be reasonable for an ordinary person in his or her shoes. 
Th e Court of Appeal in Stone and Dobinson,37 quoted above, did not directly address the 
issue, but seemed to ignore the defendant’s disabilities and require the defendants to act as 
ordinary people.

In R (Jenkins) v HM Coroner for Portsmouth and South East Hampshire and Cameron 
and Finn38 a man became seriously ill. His partner and friends advised him to see a doctor. 
However due to his beliefs he refused to see one. Th e court rejected an argument that his 
partner or friends breached their duty to him to summon help because it was his choice to 
refuse help.39 It would have been diff erent if he was a child or lacked mental capacity.

It must be shown that the omission caused the harm. In other words, had the defendant 
acted reasonably in accordance with his or her duty the harm would not have occurred. For 
example, in Dalloway40 the defendant was driving a cart without keeping a proper grip on 
the reins. A young child ran out in front of the cart and was killed. It was held that if the 
defendant was to be convicted it had to be shown that had he been driving properly and 
holding onto the reins he would have been able to avoid injuring the child.41 Similarly, if 
a father sees his child drowning in a pond and does nothing to help he is not criminally 
responsible for causing the child’s death if it is shown that even if he had tried to save the 
child it would have been too late to do so.42

Distinguishing between omissions and acts
Although the law draws a sharp line between acts and omissions there can be great dif-
fi culties in distinguishing between the two.43 Th is has led some commentators to ques-
tion whether it is proper to place so much weight on the distinction. Andrew Ashworth 
argues: ‘although there are some clear cases of omission and some cases of act, there are 
many ambiguous cases in which the act–omission distinction should not be used as a cloak 
for avoiding the moral issues.’44 An example of the diffi  culty in drawing the distinction 

36 [1999] Crim LR 582 (CA). 37 [1977] QB 354 (CA). 38 [2009] EWHC 3229 (Admin).
39 See Herring (2010b). 40 (1847) 2 Cox CC 273.
41 Th ere is some debate over whether it needs to be shown that if the defendant had acted as he ought the 

victim would not have suff ered the harm, or whether it is enough that there is evidence that the victim might 
not have suff ered the harm. In Marby (1882) 8 QBD 571 the defendant was convicted of manslaughter aft er 
failing to summon medical help which might have saved the life of the victim.

42 He may, nevertheless, be guilty of the off ence of child neglect (Children and Young Persons Act 1933, 
s. 1) for failing to ensure that the child did not get into a dangerous situation.

43 See the discussion in Elliott and Ormerod (2008). 44 Ashworth (2009: 100).
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between acts and omissions is Speck.45 In that case a child innocently placed her hand on a 
man’s genital area and he did nothing to move her hand. Was this an act or an omission by 
the man? It was held in eff ect to be an act by the man, although it might more naturally be 
regarded as an omission.

A leading case demonstrating the diffi  culty in drawing the distinction between acts and 
omissions is Bland. In order to understand the House of Lords’ judgment it is necessary to 
appreciate two important points of medical law. Th e fi rst is that a doctor must not force the 
treatment on a patient who is competent and refuses to consent, even if without the care the 
patient will die.46 Th e second is that if a patient is unable to express a view a doctor must act 
in the best interests of the patient.47 As the reasoning in Bland demonstrates, this does not 
mean that everything must be done to prolong the life of the patient. Sometimes it will be 
in the patient’s interests not to receive treatment which could prolong a painful life, but this 
does not permit a doctor to do an act to end a patient’s life.

Airedale NHS Trust v Bland 
[1993] AC 789 (HL)48

Tony Bland, then aged 17, was horrifi cally injured at a disaster at the Hillsborough foot-
ball ground. He was diagnosed as suff ering from a condition known as persistent veg-
etative state. Th e medical opinion was that there was no hope of any improvement in 
his condition or recovery. Th e consultant in charge of his case, with the support of his 
parents, sought from the court a declaration permitting the discontinuation of all life-
sustaining treatment.

Lord Keith of Kinkel

Where one individual has assumed responsibility for the care of another who cannot look 
after himself or herself, whether as a medical practitioner or otherwise, that responsibility 
cannot lawfully be shed unless arrangements are made for the responsibility to be taken 
over by someone else. Thus a person having charge of a baby who fails to feed it, so that it 
dies, will be guilty at least of manslaughter. The same is true of one having charge of an adult 
who is frail and cannot look after herself: Reg. v. Stone [1977] Q.B. 354. It was argued for 
the guardian ad litem, by analogy with that case, that here the doctors in charge of Anthony 
Bland had a continuing duty to feed him by means of the nasogastric tube and that if they 
failed to carry out that duty they were guilty of manslaughter, if not murder. This was coupled 
with the argument that feeding by means of the nasogastric tube was not medical treatment 
at all, but simply feeding indistinguishable from feeding by normal means. As regards this 
latter argument, I am of opinion that regard should be had to the whole regime, including 
the artifi cial feeding, which at present keeps Anthony Bland alive. That regime amounts to 
medical treatment and care, and it is incorrect to direct attention exclusively to the fact that 
nourishment is being provided. In any event, the administration of nourishment by the means 
adopted involves the application of a medical technique. But it is, of course, true that in gen-
eral it would not be lawful for a medical practitioner who assumed responsibility for the care 
of an unconscious patient simply to give up treatment in circumstances where continuance 
of it would confer some benefi t on the patient. On the other hand a medical practitioner is 

45 [1977] 2 All ER 859 (CA). 46 St George’s v S [1999] Fam 26 (CA).
47 Re F (Mental Patient: Sterilisation) [1990] 2 AC 1.
48 [1993] 1 All ER 821, [1993] 2 WLR 316, [1993] Crim LR 877.
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dies, will be guilty at least of manslaughter. The same is true of one having charge of an adult
who is frail and cannot look after herself: Reg. v. Stone [1977] Q.B. 354. It was argued fore
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the artifi cial feeding, which at present keeps Anthony Bland alive. That regime amounts to
medical treatment and care, and it is incorrect to direct attention exclusively to the fact that
nourishment is being provided. In any event, the administration of nourishment by the means
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under no duty to continue to treat such a patient where a large body of informed and respon-
sible medical opinion is to the effect that no benefi t at all would be conferred by continuance. 
Existence in a vegetative state with no prospect of recovery is by that opinion regarded 
as not being a benefi t, and that, if not unarguably correct, at least forms a proper basis 
for the  decision to discontinue treatment and care: Bolam v. Friern Hospital Management 
Committee [1957] 1 W.L.R. 582.

Given that existence in the persistent vegetative state is not a benefi t to the patient, it 
remains to consider whether the principle of the sanctity of life, which it is the concern of the 
state, and the judiciary as one of the arms of the state, to maintain, requires this House to 
hold that the judgment of the Court of Appeal was incorrect. In my opinion it does not. The 
principle is not an absolute one. It does not compel a medical practitioner on pain of criminal 
sanctions to treat a patient, who will die if he does not, contrary to the express wishes of the 
patient. It does not authorise forcible feeding of prisoners on hunger strike. It does not com-
pel the temporary keeping alive of patients who are terminally ill where to do so would merely 
prolong their suffering. On the other hand it forbids the taking of active measures to cut short 
the life of a terminally ill patient. In my judgment it does no violence to the principle to hold 
that it is lawful to cease to give medical treatment and care to a P.V.S. patient who has been in 
that state for over three years, considering that to do so involves invasive manipulation of the 
patient’s body to which he has not consented and which confers no benefi t upon him.

Lord Goff of Chieveley

. . . I start with the simple fact that, in law, Anthony is still alive. It is true that his condition 
is such that it can be described as a living death; but he is nevertheless still alive. This is 
because, as a result of developments in modern medical technology, doctors no longer 
associate death exclusively with breathing and heart beat, and it has come to be accepted 
that death occurs when the brain, and in particular the brain stem, has been destroyed: see 
Professor Ian Kennedy’s paper entitled ‘Switching off Life Support Machines: The Legal 
Implications’, reprinted in Treat Me Right, Essays in Medical Law and Ethics, (1988), espe-
cially at pp. 351–352, and the material there cited. There has been no dispute on this point 
in the present case, and it is unnecessary for me to consider it further. The evidence is that 
Anthony’s brain stem is still alive and functioning and it follows that, in the present state of 
medical science, he is still alive and should be so regarded as a matter of law.

It is on this basis that I turn to the applicable principles of law. Here, the fundamental prin-
ciple is the principle of the sanctity of human life—a principle long recognised not only in our 
own society but also in most, if not all, civilised societies throughout the modern world, as 
is indeed evidenced by its recognition both in article 2 of the European Convention for the 
Protection of Human Rights and Fundamental Freedoms (1953) (Cmd. 8969), and in article 6 
of the International Covenant of Civil and Political Rights 1966.

But this principle, fundamental though it is, is not absolute. Indeed there are circumstances 
in which it is lawful to take another man’s life, for example by a lawful act of self-defence, or 
(in the days when capital punishment was acceptable in our society) by lawful execution. We 
are not however concerned with cases such as these. We are concerned with circumstances 
in which it may be lawful to withhold from a patient medical treatment or care by means of 
which his life may be prolonged. But here too there is no absolute rule that the patient’s life 
must be prolonged by such treatment or care, if available, regardless of the circumstances.

First, it is established that the principle of self-determination requires that respect must be 
given to the wishes of the patient, so that if an adult patient of sound mind refuses, however 
unreasonably, to consent to treatment or care by which his life would or might be prolonged, 
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First, it is established that the principle of self-determination requires that respect must be
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the doctors responsible for his care must give effect to his wishes, even though they do not 
consider it to be in his best interests to do so: see Schloendorff v Society of New York Hospital
(1914) 105 N.E. 92, 93, per Cardozo J.; S. v. McC. (orse S.) and M. (D.S. Intervener); W. v. W.
[1972] A.C. 24, 43, per Lord Reid; and Sidaway v. Board of Governors of the Bethlem Royal 
Hospital and the Maudsley Hospital [1985] A.C. 871, 882, per Lord Scarman. To this extent, 
the principle of the sanctity of human life must yield to the principle of self-determination (see 
ante, pp. 826H–827A, per Hoffmann L.J.), and, for present purposes perhaps more impor-
tant, the doctor’s duty to act in the best interests of his patient must likewise be qualifi ed. 
On this basis, it has been held that a patient of sound mind may, if properly informed, require 
that life support should be discontinued: see Nancy B. v. Hotel-Dieu de Quebec (1992) 86 
D.L.R. (4th) 385. Moreover the same principle applies where the patient’s refusal to give his 
consent has been expressed at an earlier date, before he became unconscious or otherwise 
incapable of communicating it; though in such circumstances especial care may be neces-
sary to ensure that the prior refusal of consent is still properly to be regarded as applicable 
in the circumstances which have subsequently occurred: see, e.g. In re T. (Adult: Refusal of 
Treatment) [1993] Fam. 95. I wish to add that, in cases of this kind, there is no question of 
the patient having committed suicide, nor therefore of the doctor having aided or abetted 
him in doing so. It is simply that the patient has, as he is entitled to do, declined to consent to 
treatment which might or would have the effect of prolonging his life, and the doctor has, in 
accordance with his duty, complied with his patient’s wishes.

But in many cases not only may the patient be in no condition to be able to say whether or 
not he consents to the relevant treatment or care, but also he may have given no prior indica-
tion of his wishes with regard to it. In the case of a child who is a ward of court, the court 
itself will decide whether medical treatment should be provided in the child’s best interests, 
taking into account medical opinion. But the court cannot give its consent on behalf of an 
adult patient who is incapable of himself deciding whether or not to consent to treatment. I 
am of the opinion that there is nevertheless no absolute obligation upon the doctor who has 
the patient in his care to prolong his life, regardless of the circumstances. . . . 

I must however stress, at this point, that the law draws a crucial distinction between cases 
in which a doctor decides not to provide, or to continue to provide, for his patient treatment 
or care which could or might prolong his life, and those in which he decides, for example 
by administering a lethal drug, actively to bring his patient’s life to an end. As I have already 
indicated, the former may be lawful, either because the doctor is giving effect to his patient’s 
wishes by withholding the treatment or care, or even in certain circumstances in which (on 
principles which I shall describe) the patient is incapacitated from stating whether or not he 
gives his consent. But it is not lawful for a doctor to administer a drug to his patient to bring 
about his death, even though that course is prompted by a humanitarian desire to end his 
suffering, however great that suffering may be: see Reg. v. Cox (unreported), 18 September 
1992. So to act is to cross the Rubicon which runs between on the one hand the care of the 
living patient and on the other hand euthanasia—actively causing his death to avoid or to end 
his suffering. Euthanasia is not lawful at common law. It is of course well known that there 
are many responsible members of our society who believe that euthanasia should be made 
lawful; but that result could, I believe, only be achieved by legislation which expresses the 
democratic will that so fundamental a change should be made in our law, and can, if enacted, 
ensure that such legalised killing can only be carried out subject to appropriate supervision 
and control. It is true that the drawing of this distinction may lead to a charge of hypocrisy; 
because it can be asked why, if the doctor, by discontinuing treatment, is entitled in conse-
quence to let his patient die, it should not be lawful to put him out of his misery straight away, 
in a more humane manner, by a lethal injection, rather than let him linger on in pain until he 
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dies. But the law does not feel able to authorise euthanasia, even in circumstances such as 
these; for once euthanasia is recognised as lawful in these circumstances, it is diffi cult to see 
any logical basis for excluding it in others.

At the heart of this distinction lies a theoretical question. Why is it that the doctor who 
gives his patient a lethal injection which kills him commits an unlawful act and indeed is guilty 
of murder, whereas a doctor who, by discontinuing life support, allows his patient to die, 
may not act unlawfully—and will not do so, if he commits no breach of duty to his patient? 
Professor Glanville Williams has suggested (see his Textbook of Criminal Law, 2nd ed. (1983), 
p. 282) that the reason is that what the doctor does when he switches off a life support 
machine ‘is in substance not an act but an omission to struggle,’ and that ‘the omission is not 
a breach of duty by the doctor, because he is not obliged to continue in a hopeless case.’

I agree that the doctor’s conduct in discontinuing life support can properly be categorised 
as an omission. It is true that it may be diffi cult to describe what the doctor actually does as 
an omission, for example where he takes some positive step to bring the life support to an 
end. But discontinuation of life support is, for present purposes, no different from not initiat-
ing life support in the fi rst place. In each case, the doctor is simply allowing his patient to die 
in the sense that he is desisting from taking a step which might, in certain circumstances, 
prevent his patient from dying as a result of his pre-existing condition; and as a matter of 
general principle an omission such as this will not be unlawful unless it constitutes a breach 
of duty to the patient. I also agree that the doctor’s conduct is to be differentiated from that 
of, for example, an interloper who maliciously switches off a life support machine because, 
although the interloper may perform exactly the same act as the doctor who discontinues life 
support, his doing so constitutes interference with the life-prolonging treatment then being 
administered by the doctor. Accordingly, whereas the doctor, in discontinuing life support, 
is simply allowing his patient to die of his pre-existing condition, the interloper is actively 
intervening to stop the doctor from prolonging the patient’s life, and such conduct cannot 
possibly be categorised as an omission. The distinction appears, therefore, to be useful in 
the present context in that it can be invoked to explain how discontinuance of life support can 
be differentiated from ending a patient’s life by a lethal injection. But in the end the reason 
for that difference is that, whereas the law considers that discontinuance of life support may 
be consistent with the doctor’s duty to care for his patient, it does not, for reasons of policy, 
consider that it forms any part of his duty to give his patient a lethal injection to put him out 
of his agony.

Lord Mustill

After much expression of negative opinions I turn to an argument which in my judgment is 
logically defensible and consistent with the existing law. In essence it turns the previous 
argument on its head by directing the inquiry to the interests of the patient, not in the termi-
nation of life but in the continuation of his treatment. It runs as follows. (i) The cessation of 
nourishment and hydration is an omission not an act. (ii) Accordingly, the cessation will not 
be a criminal act unless the doctors are under a present duty to continue the regime. (iii) At 
the time when Anthony Bland came into the care of the doctors decisions had to be made 
about his care which he was unable to make for himself. In accordance with In re F. [1990] 
2 A.C. 1 these decisions were to be made in his best interests. Since the possibility that he 
might recover still existed his best interests required that he should be supported in the hope 
that this would happen. These best interests justifi ed the application of the necessary regime 
without his consent. (iv) All hope of recovery has now been abandoned. Thus, although the 
termination of his life is not in the best interests of Anthony Bland, his best interests in being 
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kept alive have also disappeared, taking with them the justifi cation for the non-consensual 
regime and the co-relative duty to keep it in being. (v) Since there is no longer a duty to pro-
vide nourishment and hydration a failure to do so cannot be a criminal offence.

My Lords, I must recognise at once that this chain of reasoning makes an unpromising 
start by transferring the morally and intellectually dubious distinction between acts and omis-
sions into a context where the ethical foundations of the law are already open to question. 
The opportunity for anomaly and excessively fi ne distinctions, often depending more on the 
way in which the problem happens to be stated than on any real distinguishing features, has 
been exposed by many commentators, including in England the authors abovementioned, 
together with Smith & Hogan on Criminal Law, 6th ed. (1988), p. 51, H. Beynon at [1982] 
Crim.L.R. 17 and M.J. Gunn and J.C. Smith at [1985] Crim.L.R. 705. All this being granted 
we are still forced to take the law as we fi nd it and try to make it work. Moreover, although 
in cases near the borderline the categorisation of conduct will be exceedingly hard, I believe 
that nearer the periphery there will be many instances which fall quite clearly into one cat-
egory rather than the other. In my opinion the present is such a case, and in company with 
Compton J. in Barber v. Superior Court of State of California, 195 Cal. Rptr. 484, 490 amongst 
others I consider that the proposed conduct will fall into the category of omissions.

I therefore consider the argument to be soundly-based. Now that the time has come when 
Anthony Bland has no further interest in being kept alive, the necessity to do so, created 
by his inability to make a choice, has gone; and the justifi cation for the invasive care and 
treatment, together with the duty to provide it have also gone. Absent a duty, the omission 
to perform what had previously been a duty will no longer be a breach of the criminal law. . . . 

[Speeches were also given by Lord Lowry and Lord Browne-Wilkinson agreeing that the 
appeal should be dismissed.]

Appeal dismissed.

QU E ST IONS
Professor Smith asks: ‘If a doctor is keeping a patient alive by cranking the handle of 1. 
a machine and he stops, this looks like a clear case of omission. So too if the machine 
is electrically operated but switches it off  every 24 hours and the doctor deliberately 
does not restart it. Switching off  a functioning machine looks like an act; but is it any 
diff erent in substance from the fi rst two cases?’ (J.C. Smith 2002: 64).
Lord Goff  in 2. Bland stated: ‘I also agree that the doctor’s conduct is to be diff eren-
tiated from that of, for example, an interloper who maliciously switches off  a life 
 support machine because, although the interloper may perform exactly the same 
act as the doctor who discontinues life support, his doing so constitutes interfer-
ence with the life-prolonging treatment then being administered by the doctor. 
Accordingly, whereas the doctor, in discontinuing life support, is simply allowing 
his patient to die of his pre-existing condition, the interloper is actively interven-
ing to stop the doctor from prolonging the patient’s life, and such conduct cannot 
possibly be categorized as an omission.’ Does it make sense that a happening which 
is regarded as an action when done by one person (an interloper) is regarded as an 
omission when done by another (a doctor)?

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.
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. situational offences
Analogous to off ences involving omissions are cases where the defendant is guilty for being 
in a particular situation or state of aff airs.49 Examples are being drunk while in charge of 
a vehicle,50 or possessing a drug51 or off ensive weapon.52 (Possession off ences will be dis-
cussed further in Chapter 4.) Such off ences can be seen as being compatible with the volun-
tary act requirement as they will at least involve an earlier act. Take being drunk in charge 
of a vehicle. It can be said that getting drunk and getting into a vehicle are acts.

A particularly controversial case concerning a situational off ence was Larsonneur,53 in 
which the defendant was convicted of the off ence of being found in the United Kingdom 
while being ‘an alien to whom leave to land in the United Kingdom had been refused’, 
contrary to articles 1(3) and 18(1)(b) of the Aliens Order 1920, as amended. Th e case was 
controversial because the defendant was in the UK only because she had been forcibly 
returned to the UK by the Irish police.54 Whether it was correct to punish her when she had 
performed no voluntary act to put herself in the criminal situation is hotly debated.55

. liability for the acts of other people
Th ere are certain circumstances under which a party is criminally responsible for the acts of 
a third party. In such a case a defendant is not punished for his or her own acts, but the acts of 
someone else. Two examples are particularly relevant: vicarious liability and the doctrine of 
innocent agency. Under vicarious liability an employer, under certain circumstances, may 
be criminally responsible for the acts of an employee. Th is is explored further in Chapter 4. 
Under the doctrine of innocent agency if A causes B (who is insane or a child) to cause harm 
to another then A can be made criminally responsible for the consequences of B’s act. Th e 
doctrine of innocent agency is discussed in Chapter 15.

 causation
We mentioned earlier that for some crimes it is necessary to show not only that the defend-
ant performed an act, but that that act caused a particular consequence. For example, in 
murder it must be proved that the accused has caused the death of the victim. In many cases 
causation will be straightforward. If the defendant chops off  the victim’s head and the victim 
dies, it will be hard to deny that the defendant has caused the victim’s death. It is only where 
there is a rather unusual set of facts that there is any dispute over the question. Th e most 
 diffi  cult cases are ones where it is not clear which of two people caused the result.

Imagine the following scenario: David, who was abused by his father as a child, has 
recently been made redundant by his employer and turned to drink. Aft er a heavy drinking 
session Victor hurls a racial insult at him. David fl ies into a rage and stabs Victor. A passer-
by phones for an ambulance, which takes a long time to arrive because of traffi  c jams and 
bad weather. When Victor arrives at the hospital there is a long delay before he is seen by a 
doctor because of the staff  shortages in the NHS. By then Victor has died.

49 See generally Glazebrook (1978: 108). 50 Road Traffi  c Act 1988, s. 4(2).
51 Misuse of Drugs Act 1971. 52 Prevention of Crime Act 1953. 53 (1933) 149 LT 542.
54 Th e background to the case is explained in Lanham (1976).
55 See also Winzar v Chief Constable of Kent Th e Times, 28 March 1983.
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Who or what caused Victor’s death? It would be possible to blame David, David’s father, 
David’s employer, the brewery who produced the alcohol he drank or the pub which sold it 
to him, Victor for the racial insult, the government for failing to prevent traffi  c congestion 
or fund the NHS adequately, the NHS trust at the relevant hospital, or even God for the 
weather! Indeed it would not be surprising if a doctor, a sociologist, a lawyer, a politician, 
a theologian, or a member of the public all answered the question: ‘Who caused Victor’s 
death?’ in diff erent ways. Th e important point to make is that there is no magic formula 
to answer the question correctly; rather the law must decide which of the many possible 
approaches to take.

Th e courts have consistently stated that causation is simply a matter of common sense56

and it is not a question of philosophical analysis. Stephen Shute has explained: ‘the law tends 
to regard causation in terms of broad generalisations based on common sense principles, 
rather than attempting to mimic the more obscure approach to causation oft en taken by 
the philosopher or the scientist.’57 Th erefore the courts tend to see causation as a question of 
fact for the jury. However, it is not always that straightforward and the House of Lords has 
acknowledged that sometimes it is necessary for a judge to direct the jury to apply special 
legal rules and not just leave the causal question to the common sense of the jury.58 Indeed 
if it is clear to the judge that in law the defendant could not be said to have caused the result, 
the judge should withdraw the case from the jury.59

At the heart of the law’s understanding of causation is an assumption that each person 
is responsible for his or her actions. Arguments such as ‘my background made me act this 
way’ or ‘society caused me to do this’ carry no weight in the law’s understanding of causa-
tion. Th e eff ect of this is that if there is an act of an individual immediately connected to the 
result the law’s analysis stops. Th e individual caused the result and there is no need to ask if 
anything made him or her act in that way or enquire into the reasons for his or her action. 
→5 (p.129)

Although the issue of causation is a legal one the judiciary appears to apply the rules 
 fl exibly. Some commentators feel that in fact policy issues and moral judgments aff ect the 
law’s attitude to causation. In other words the questions ‘should the defendant be held 
responsible for this result?’ and ‘did the defendant legally cause the result?’ merge together. 
We will consider this further in Part II of this chapter.

It is now necessary to look at the law’s understanding of causation and start by consider-
ing factual or ‘but for’ causation.

. factual or ‘but for’ causation

DE F I N I T ION
‘But for’ causation: the defendant’s act is a but for cause of a result, if, but for the defend-
ant’s act, the result would not have occurred.

‘But for’ or factual causation is an important aspect of the criminal law on causation.60 

Something cannot be a legal cause unless it is a factual cause, but it does not follow that just 

56 See e.g. Kennedy [2007] UKHL 38, para. 15. 57 Shute (1992: 584).
58 Empress Car Co (Abertillery) Ltd v National Rivers Authority [1998] 1 All ER 481 (HL). 
59 Malcherek [1981] 2 All ER 422 (CA).   60 Th is is sometimes known as sine qua non causation.

DE F I N I T ION
‘But for’ causation: the defendant’s act is a but for cause of a result, if, but for the defend-
ant’s act, the result would not have occurred.
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because an act is a factual cause that it is also a legal cause. Th e test for factual causation 
requires the jury to consider whether, but for the defendant’s unlawful actions, the harm 
would have occurred at the same time and in the same way that it did. Contrast these two 
cases:

In (1) Dyson61 the victim was dying from meningitis when Dyson injured him. Th e vic-
tim died as a result of the injuries. Th e evidence was that because of the injuries the 
victim died sooner than he would have done from the meningitis. Dyson could be 
held to have caused the victim’s death. But for Dyson’s actions the victim would not 
have died at the time and place that he did.62

In (2) White63 the defendant put poison into the victim’s drink. Th e victim suff ered a 
heart attack, having taken a few sips. Medical evidence suggested that the poison was 
unrelated to the heart attack. Th e victim would have died in exactly the same way and 
at the same time had the defendant not put the poison in the drink, and therefore it 
could not be said that the poison was a factual cause of the death.

Factual causation cannot be used as the general rule for causation, however, because it is far 
too wide. For example, in a murder case a defendant’s parents could be said to have caused a 
victim’s death: but for the defendant’s parents bringing him into the world, the victim would 
not have died. However, but for causation is useful in that it tells us who cannot be regarded 
as a cause of death. If the victim would have died in the same way and at the same time had 
the defendant not been there, then the defendant cannot be said to have caused the death in 
the eyes of the law.

. the key test for legal causation
From the factual causes the law selects the one or ones which are the legal cause. A legal 
cause is ‘an operating and substantial cause’. Th e Court of Appeal in Mellor stressed that 
there may be several operating and substantial causes of the result.64 So, the mere fact that 
both the defendant and another person contributed to the harm does not mean that the 
defendant cannot be responsible. What do the two terms ‘substantial’ and ‘operating’ mean? 
→6 (p.123)

Substantial
Th e defendant’s act must be a substantial cause of the result. It must contribute to the end 
result to a signifi cant extent;65 not be a ‘slight or trifl ing link’.66 It must make more than 
an ‘insubstantial or insignifi cant contribution’.67 Imagine Edwin stabbed Th elma in the leg 
and then Fred shot her and medical evidence established that she had died from the shot, 
but as she had been slightly weakened by the stabbing she died a second earlier than she 
would have done without the stab wound. In such a case, the stabbing would be regarded as 

61 [1908] 2 KB 454 (CA).
62 Th ere was, however, no conviction for manslaughter because the victim did not die within a year and 

a day of the defendant’s actions. Th at year and a day rule is no longer part of the law (Law Reform (Year and 
a Day Rule) Act 1996).

63 [1910] 2 KB 124 (CA). 64 Mellor [1996] 2 Cr App R 245. See also Benge (1865) 4 F & F 504.
65 Cheshire [1991] 3 All ER 670 (CA). 66 Kimsey [1996] Crim LR 35 (CA).
67 Cato [1976] 1 All ER 260 (CA).
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a minimal contribution to the death and so not a cause. Th e courts have avoided speaking 
in mathematical terms. In Hennigan68 a judge who directed the jury that a defendant was 
not guilty if he was less than one-fi ft h to blame was held to have given a misdirection. In R 
v L69 it was suggested it was suffi  cient if the defendant’s act had been a more than negligible 
contribution.

Operating
Th e defendant’s act must be an operating cause of the result. Th e most common way for a 
defendant to deny that his or her act was an operating cause is to argue that there has been 
a ‘break in the chain of causation’ or a novus actus interveniens. Th is means that the act 
of someone else has taken over responsibility for the chain of events and the defendant is 
no longer responsible. For example, in Raff erty70 the defendant and his friends, Taylor and 
Th omas, hit the victim. Th e defendant then ran away. Taylor and Th omas then drowned the 
victim in the sea. Th e actions of Taylor and Th omas were held to be a novus actus interveni-
ens and Raff erty was not held to have caused the victim’s death. He was, however, still guilty 
of the assault.

It is necessary to take a further look at the notion of a novus actus interveniens. It is useful 
to distinguish three diff erent situations: where it is the acts of a third party which break the 
chain, where it is the victim’s acts which are said to break the chain, and where it is a ‘natural 
event’ or ‘act of God’ which is said to break the chain.

. acts of third parties breaking the chain 
of causation

E X A M I NAT ION T I P
If you are dealing with a question in which A injured the victim and then B infl icted a 
further injury on the victim aft er which the victim died, the following would be four 
possible results a court could reach:

If the evidence was that the victim died as a combination of both injuries it could (1) 
be found that both A and B caused the death.
It could be found that B’s act was a (2) novus actus interveniens so A no longer could 
be said to have caused the death, but B could.
It could be that B’s act was of negligible eff ect (e.g. if B had only scratched the (3) 
 victim), then it may be found that A caused the death, but B did not.
It could be found that neither of the acts caused the death, for example if the victim (4) 
died from a heart attack unconnected with either injury.

You should consider which of these possibilities covers the set of facts with which you 
are dealing.

As the above indicates, if two people both harm the victim there are a number of diff erent 
legal interpretations of what has happened. Here we will concentrate on where one person’s 
act is a novus actus interveniens and breaks the chain of causation.

68 [1971] 3 All ER 133.   69 [2010] EWCA Crim 1249.   70 [2007] EWCA Crim 1846.
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DE F I N I T ION
A novus actus interveniens: a free voluntary act of a third party which renders the 
original act no longer a substantial and operating cause of the result.

Th e importance of the doctrine of novus actus interveniens has been affi  rmed by the House 
of Lords in the following decision:71

R v Kennedy 
[2007] UKHL 38

Simon Kennedy had prepared a syringe of heroin for Marco Bosque. Bosque injected 
himself and died shortly aft er. Kennedy was charged with supplying a class A drug and 
manslaughter, and convicted on both charges. On appeal the Court of Appeal held that 
the crucial question was whether the appellant could be held to be jointly responsible 
for carrying out the injection. Th is issue, it was felt, was adequately covered by the trial 
judge’s direction and therefore the appeal was dismissed. Subsequently the Criminal 
Cases Review Commission referred the case back to the Court of Appeal on the basis 
that later cases had cast doubt on the reasoning of the original Court of Appeal case and 
that the judge had failed adequately to explain to the jury that the free, voluntary, and 
informed act of the victim in injecting himself with heroin would break the chain of 
causation between the appellant’s act of supplying the drugs and the victim’s death.

[The report was delivered on behalf of all their Lordships:]

14. The criminal law generally assumes the existence of free will. The law recognises certain 
exceptions, in the case of the young, those who for any reason are not fully responsible for 
their actions, and the vulnerable, and it acknowledges situations of duress and necessity, as 
also of deception and mistake. But, generally speaking, informed adults of sound mind are 
treated as autonomous beings able to make their own decisions how they will act, and none 
of the exceptions is relied on as possibly applicable in this case. Thus D is not to be treated 
as causing V to act in a certain way if V makes a voluntary and informed decision to act in that 
way rather than another. There are many classic statements to this effect. In his article “Finis 
for Novus Actus?” (1989) 48(3) CLJ 391, 392, Professor Glanville Williams wrote:

“I may suggest reasons to you for doing something; I may urge you to do it, tell you it will pay you 
to do it, tell you it is your duty to do it. My efforts may perhaps make it very much more likely that 
you will do it. But they do not cause you to do it, in the sense in which one causes a kettle of water 
to boil by putting it on the stove. Your volitional act is regarded (within the doctrine of responsibility) 
as setting a new ‘chain of causation’ going, irrespective of what has happened before.”
In chapter XII of Causation in the Law, 2nd ed (1985), p 326, Hart and Honoré wrote:

“The free, deliberate, and informed intervention of a second person, who intends to exploit the 
situation created by the fi rst, but is not acting in concert with him, is normally held to relieve the 
fi rst actor of criminal responsibility.”
This statement was cited by the House with approval in R v Latif [1996] 1 WLR 104. The 
principle is fundamental and not controversial.

15. Questions of causation frequently arise in many areas of the law, but causation is not a 
single, unvarying concept to be mechanically applied without regard to the context in which 

71 See W. Wilson (2008b) for an excellent discussion of the issues raised.
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the question arises. That was the point which Lord Hoffmann, with the express concurrence 
of three other members of the House, was at pains to make in Environment Agency (formerly 
National Rivers Authority) v Empress Car Co (Abertillery) Ltd [1999] 2 AC 22. The House was 
not in that decision purporting to lay down general rules governing causation in criminal 
law. It was construing, with reference to the facts of the case before it, a statutory provi-
sion imposing strict criminal liability on those who cause pollution of controlled waters. Lord 
Hoffmann made clear that (p 29E–F) common sense answers to questions of causation will 
differ according to the purpose for which the question is asked; that (p 31E) one cannot give 
a common sense answer to a question of causation for the purpose of attributing responsibil-
ity under some rule without knowing the purpose and scope of the rule; that (p 32B) strict 
liability was imposed in the interests of protecting controlled waters; and that (p 36A) in the 
situation under consideration the act of the defendant could properly be held to have caused 
the pollution even though an ordinary act of a third party was the immediate cause of the die-
sel oil fl owing into the river. It is worth underlining that the relevant question was the cause 
of the pollution, not the cause of the third party’s act.

16. The committee would not wish to throw any doubt on the correctness of Empress Car. 
But the reasoning in that case cannot be applied to the wholly different context of causing 
a noxious thing to be administered to or taken by another person contrary to section 23 of 
the 1861 Act. In R v Finlay [2003] EWCA Crim 3868 (8 December 2003) V was injected with 
heroin and died. D was tried on two counts of manslaughter, one on the basis that he had 
himself injected V, the second on the basis that he had prepared a syringe and handed it to 
V who had injected herself. The jury could not agree on the fi rst count but convicted on the 
second. When rejecting an application to remove the second count from the indictment, the 
trial judge ruled, relying on Empress Car, that D had produced a situation in which V could 
inject herself, in which her self-injection was entirely foreseeable and in which self-injection 
could not be regarded as something extraordinary. He directed the jury along those lines. The 
Court of Appeal upheld the judge’s analysis and dismissed the appeal. It was wrong to do so. 
Its decision confl icted with the rules on personal autonomy and informed voluntary choice to 
which reference has been made above. In the decision under appeal the Court of Appeal did 
not follow R v Finlay in seeking to apply Empress Car, and it was right not to do so.

17. In his article already cited Professor Glanville Williams pointed out (at p 398) that the 
doctrine of secondary liability was developed precisely because an informed voluntary choice 
was ordinarily regarded as a novus actus interveniens breaking the chain of causation:

“Principals cause, accomplices encourage (or otherwise infl uence) or help. If the instigator were 
regarded as causing the result he would be a principal, and the conceptual division between prin-
cipals (or, as I prefer to call them, perpetrators) and accessories would vanish. Indeed, it was 
because the instigator was not regarded as causing the crime that the notion of accessories had 
to be developed. This is the irrefragable argument for recognising the novus actus principle as one 
of the bases of our criminal law. The fi nal act is done by the perpetrator, and his guilt pushes the 
accessories, conceptually speaking, into the background. Accessorial liability is, in the traditional 
theory, ‘derivative’ from that of the perpetrator.”

18. This is a matter of some signifi cance since, contrary to the view of the Court of 
Appeal when dismissing the appellant’s fi rst appeal, the deceased committed no offence 
when injecting himself with the fatal dose of heroin. It was so held by the Court of Appeal 
in R v Dias [2002] 2 Cr App R 96, paras 21–24, and in R v Rogers [2003] EWCA Crim 945, 
[2003] 1 WLR 1374 and is now accepted. If the conduct of the deceased was not criminal 
he was not a principal offender, and it of course follows that the appellant cannot be liable 
as a secondary party. It also follows that there is no meaningful legal sense in which the 
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appellant can be said to have been a principal jointly with the deceased, or to have been act-
ing in concert. The fi nding that the deceased freely and voluntarily administered the injec-
tion to himself, knowing what it was, is fatal to any contention that the appellant caused the 
heroin to be administered to the deceased or taken by him.

24. It is possible to imagine factual scenarios in which two people could properly be 
regarded as acting together to administer an injection. But nothing of the kind was the case 
here. As in R v Dalby and R v Dias the appellant supplied the drug to the deceased, who then 
had a choice, knowing the facts, whether to inject himself or not. The heroin was, as the certi-
fi ed question correctly recognises, self-administered, not jointly administered. The appellant 
did not administer the drug. Nor, for reasons already given, did the appellant cause the drug 
to be administered to or taken by the deceased.

25. The answer to the certifi ed question is: “In the case of a fully-informed and responsible 
adult, never”. The appeal must be allowed and the appellant’s conviction for manslaughter 
quashed.

Th e principle confi rmed by their Lordships from these cases appear straightforward.72 If A 
does an act aft er which B does an act, then if B’s act is:

a free, voluntary, and informed act; and(1) 
it renders A’s act no longer a substantial and operating cause,(2) 

A will not have caused the result. B’s act will be a novus actus interveniens.73 More needs to 
be said about these requirements.

A free, voluntary, and informed act
Only the free, voluntary, and informed acts of a third party will break the chain of causation. 
What then will constitute a free, voluntary, and informed act? Th e following points will be 
of some assistance:

(1) Where a person, D, is not acting voluntarily his or her ‘action’ will not be a novus actus 
interveniens. So if Guy pushes Mary into Ivy who suff ers injuries then Guy is said to have 
caused the injuries, as Mary was not acting in a voluntary way and so her ‘act’ could not be 
regarded as a novus actus interveniens. It is not quite clear how far this may be taken. In Wise 
v Dunning74 a religious preacher gave an anti-Catholic speech. He realized that there were 
Catholics in the audience and that they would react violently to his speech, which they did. 
Th e court was willing to accept that the preacher caused the spontaneous violence. It seems 
the court took the view that the violence was an instinctive reaction of the listeners, and so 
was not truly voluntary. Some commentators regard this case as stretching the meaning of 
‘voluntary’ too far.

72 While the decision has been widely welcomed, Cherkassky (2008) argues that it fails to follow the 
earlier line of cases which established that only unforeseeable ‘free, voluntary and informed acts’ break the 
chain of causation.

73 Interestingly, the Scottish courts have declined to follow the Kennedy approach (Kane v HM 
Advocate [2009] HCJAC 8, with Lord Hamilton explaining that the Scottish courts would follow the prac-
tical experience of the reasonable man rather than by the theoretical speculations of the philosopher).

74 [1902] 1 KB 167.
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(2) Where a person is acting in a way which is justifi ed his or her action is not free, volun-
tary, or informed.75 To give three examples:

If someone is acting in order to preserve his or her own life or limb the act will not be (a) 
free, voluntary, or informed. So if Tim throws an object at Penelope who, in order to 
protect herself, defl ects the object but it then hits Fred, Tim will be said to have caused 
Fred’s injuries. Penelope’s act will not break the chain of causation because she was 
justifi ed in acting as she did.76

If someone is acting in order to assist law enforcement this will not be a break in (b) 
the chain of causation. So in Pagett77 a defendant was said to have caused his girl-
friend’s death aft er he kidnapped her and she was killed by police marksmen trying 
to secure her release. It was found that he had caused the police to act in this way 
and the police were acting lawfully and therefore their actions did not break the 
chain of causation.
It may be that acts in accordance with a moral obligation will not break the chain (c) 
of causation. For example, if a passer-by came across an injured person and tried to 
administer fi rst aid, but did so in such a way that in fact the victim died, the passer-
by’s act may not break the chain of causation.78 Certainly sound medical practice will 
not break the chain of causation. In Malcherek and Steel79 a doctor who switched off  
a life support machine in accordance with approved medical procedures was held not 
to have caused the patient’s death.

(3) If a person does not know the circumstances of his action it may not break the chain 
of causation. If Charles posts a parcel bomb which is delivered by Tina (a postal worker) 
and injures someone, Charles will be said to have caused the injury. Although the delivery 
of the bomb by Tina was free and voluntary it was not ‘informed’.80

Rendering the defendant’s action no longer an operating and 
substantial cause
To amount to a novus actus interveniens the act of the third party must have rendered the 
defendant’s original act no longer an operating and substantial cause. Many of the cases 
have involved a defendant who has injured a victim; the victim has then received bad medi-
cal treatment and died. Th e defendant then claims that the bad medical treatment the victim 
subsequently received broke the chain of causation. Th e courts have been very reluctant to 
accept such arguments. Th ey have clearly been persuaded by the response that the victim 
would not have required medical treatment had the defendant not injured him or her. It 
therefore hardly lies in the mouth of the defendant to complain about the standard of the 
medical treatment he or she necessitated. Indeed it has been suggested that bad medical 
treatment cannot be regarded as ‘abnormal’. Inevitably in busy hospitals treatment of emer-
gencies cannot always be of the highest possible standard.81

75 Latif [1996] 1 All ER 353 (HL). 76 Scott v Shepherd (1773) 96 ER 525.
77 Pagett (1983) 76 Cr App R 279 (CA). Contrast Latif [1996] 1 All ER 353 (HL).
78 Hart and Honoré (1985: 335). 79 [1981] 1 WLR 690 (CA).
80 Similarly if D is a child or suff ers from a mental illness his actions will not be free, voluntary, and 

informed. 
81 Stannard (1992: 582).
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One of the very few cases where medical treatment did break the chain of causation was 
R v Jordan.82 Here the defendant stabbed the victim. Th e victim was taken to hospital, where 
the wound had almost healed when a doctor administered a drug to which the victim was 
allergic. Th e drug killed the victim. Th e court heard evidence that the doctor should have 
known that the victim was intolerant to the drug. Th e Court of Appeal held that the medical 
treatment and not the defendant caused the death of the victim. Th ere were two crucial facts 
in the case which led to this conclusion:

Th e original wound had virtually healed at the time of death. In medical terms (1) 
the wound infl icted by the defendant had not contributed to the death of the 
deceased.
Th e treatment provided by the hospital was ‘abnormal’, ‘palpably wrong’, or ‘grossly (2) 
negligent’. It should have been known by the doctor that the victim was intolerant to 
the antibiotic.

Of course, although Jordan was held not to be responsible for the death he was still respon-
sible for the original assault.

Jordan has been regarded as exceptional: only in the most unusual of circumstances will 
medical treatment, however negligent, break the chain of causation. A more representa-
tive example of the case law is Cheshire,83 excerpted above, where, even though the treat-
ment was not as it should have been, it did not break the chain of causation. In Malcherek84 
D infl icted wounds upon P, who had to be put on a life support machine. Several days later 
the machine was switched off  by doctors. Th e Court of Appeal accepted that there was no 
doubt that the injury was an operating and substantial cause of the death. Aft er all, what 
did the victim die from when the machine was switched off , if not the injuries infl icted by 
the defendant?

William Wilson85 has suggested that in a case where a victim suff ers death in hospital it is 
necessary to distinguish two kinds of cases:

Th e death of the victim was a result of bad medical treatment which was attempting (1) 
to treat the victim’s injuries. In such a case the treatment must be palpably wrong if it 
is to break the chain of causation.
Th e death of the victim was caused by things done in a hospital not connected to treat-(2) 
ment of the injuries infl icted by the defendant (e.g. food poisoning from the hospital 
food, catching a disease from a fellow patient, a doctor deliberately harming a victim 
out of maliciousness), which do not have to be palpably wrong to break the chain of 
causation.

Th e argument behind this distinction is that although the defendant can reasonably be said 
to have necessitated the provision of medical treatment there is a looser connection between 
the defendant and other things that may happen to the victim in hospital. Although the 
courts have not been explicit in drawing such a distinction, they may well be attracted to 
such an approach in an appropriate case.

Th e following case86 is a good example of how the courts treat cases where it is alleged that 
medical treatment has broken the chain of causation.

82 (1956) 40 Cr App R 152 (CA). 83 Cheshire [1991] 3 All ER 670 (CA).
84 [1981] 2 All ER 422 (CA). 85 W. Wilson (2003: 112–13).
86 For a discussion see Stannard (1992). 
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R v Cheshire 
[1991] 3 All ER 670 (CA)87

David Cheshire (the appellant) shot the victim (Trevor Jeff rey) in the leg and stomach 
during an argument in the Ozone fi sh and chip shop. Th e victim was taken to hospital 
and placed in intensive care. A tracheotomy tube was inserted in his windpipe because 
he was having breathing diffi  culties. Two months aft er the shooting the victim died 
because the windpipe had narrowed where the tracheotomy had been performed. Th is 
was a rare but not unknown complication of such a procedure. Th e defendant was con-
victed of murder. He appealed on the basis that the trial judge had wrongly directed the 
jury that only if the medical treatment could be described as reckless could the appellant 
be said not to have caused the victim’s death.

Lord Justice Beldam

In the criminal law, and in particular in the law of homicide, whether the death of a deceased 
was the result of the accused’s criminal act is a question of fact for the jury, but it is a question 
of fact to be decided in accordance with legal principles explained to the jury by the judge.

[Having quoted from Hart and Honoré’s Causation in the Law, Beldam LJ continued:]

As Professors Hart and Honoré comment, treatment which falls short of the standard 
expected of the competent medical practitioner is unfortunately only too frequent in human 
experience for it to be considered abnormal in the sense of extraordinary. Acts or omissions 
of a doctor treating the victim for injuries he has received at the hands of an accused may 
conceivably be so extraordinary as to be capable of being regarded as acts independent of 
the conduct of the accused but it is most unlikely that they will be.

We have not been referred to any English authority in which the terms of the direction 
which should be given to a jury in such a case have been considered. We were referred 
to R v Jordan (1956) 40 Cr App R 152, in which the appellant, who had been convicted of 
murder, sought leave to call further evidence about the cause of the victim’s death. The 
application was granted and evidence was received by the court that the stab wound from 
which the victim died eight days later was not the cause of the victim’s death. The deceased 
had died from the effects of sensitivity to Terramycin which had been given to him after his 
intolerance to it was established and in abnormal quantity. The court considered that the 
introduction into the system of the victim of a substance shown to be poisonous to him and 
in quantities which were so great as to result in pulmonary oedema leading to pneumonia 
were factors which ought to have been before the jury and which in all probability would 
have affected their decision.

R v Jordan was described in the later case of R v Smith [1959] 2 QB 35 as a very par-
ticular case dependent upon its exact facts. The appellant in R v Smith had been convicted 
at court-martial of the murder of another soldier by stabbing him. The victim had been 
dropped twice while being taken to the medical reception station and was subsequently 
given treatment which was said to be incorrect and harmful. Lord Parker CJ, giving the 
judgment of the Court Martial Appeal Court, rejected a contention that his death did not 
result from the stab wound. He said ([1959] 2 QB 35 at 42–43):

‘It seems to the court that, if at the time of death the original wound is still an operating cause and 
a substantial cause, then the death can properly be said to be the result of the wound, albeit that 

87 [1991] 1 WLR 844, (1991) 93 Cr App R 251.
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some other cause of death is also operating. Only if it can be said that the original wounding is 
merely the setting in which another cause operates can it be said that the death does not result 
from the wound. Putting it in another way, only if the second cause is so overwhelming as to make 
the original wound merely part of the history can it be said that the death does not fl ow from the 
wound.’

Both these cases were considered by this court in R v Malcherek, R v Steel [1981] 2 All 
ER 422, in which it had been argued that the act of a doctor in disconnecting a life support 
machine had intervened to cause the death of the victim to the exclusion of injuries infl icted 
by the appellants. In rejecting this submission Lord Lane CJ, after considering R v Jordan and 
R v Smith, said ([1981] 2 All ER 422 at 428):

‘In the view of this court, if a choice has to be made between the decision in R v Jordan and that 
in R v Smith, which we do not believe it does (R v Jordan being a very exceptional case), then the 
decision in R v Smith is to be preferred.’

Later in the same judgment Lord Lane CJ said ([1981] 2 All ER 422 at 428–429):

‘There may be occasions, although they will be rare, when the original injury has ceased to operate 
as a cause at all, but in the ordinary case if the treatment is given bona fi de by competent and care-
ful medical practitioners, then evidence will not be admissible to show that the treatment would 
not have been administered in the same way by other medical practitioners. In other words, the 
fact that the victim has died, despite or because of medical treatment for the initial injury given by 
careful and skilled medical practitioners, will not exonerate the original assailant from responsibility 
for the death.’

In those two cases it was not suggested that the actions of the doctors in disconnecting 
the life support machines were other than competent and careful. The court did not have 
to consider the effect of medical treatment which fell short of the standard of care to be 
expected of competent medical practitioners.

[Having considered passages from the judgments in the Supreme Court of Victoria in R v 
Evans and Gardiner (No 2) [1976] VR 523, Beldam LJ continued:]

It seems to us that these two passages demonstrate the diffi culties in formulating and 
explaining a general concept of causation but what we think does emerge from this and the 
other cases is that when the victim of a criminal attack is treated for wounds or injuries by 
doctors or other medical staff attempting to repair the harm done, it will only be in the most 
extraordinary and unusual case that such treatment can be said to be so independent of the 
acts of the accused that it could be regarded in law as the cause of the victim’s death to the 
exclusion of the accused’s acts.

Where the law requires proof of the relationship between an act and its consequences as 
an element of responsibility, a simple and suffi cient explanation of the basis of such relation-
ship has proved notoriously elusive.

In a case in which the jury have to consider whether negligence in the treatment of inju-
ries infl icted by the accused was the cause of death we think it is suffi cient for the judge 
to tell the jury that they must be satisfi ed that the Crown have proved that the acts of the 
accused caused the death of the deceased, adding that the accused’s acts need not be 
the sole cause or even the main cause of death, it being suffi cient that his acts contributed 
signifi cantly to that result. Even though negligence in the treatment of the victim was the 
immediate cause of his death, the jury should not regard it as excluding the responsibility of 
the accused unless the negligent treatment was so independent of his acts, and in itself so 
potent in causing death, that they regard the contribution made by his acts as insignifi cant.
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It is not the function of the jury to evaluate competing causes or to choose which is 
 dominant provided they are satisfi ed that the accused’s acts can fairly be said to have made 
a signifi cant contribution to the victim’s death. We think the word ‘signifi cant’ conveys the 
necessary substance of a contribution made to the death which is more than negligible.

. . . Although for reasons we have stated we think that the judge erred when he invited the 
jury to consider the degree of fault in the medical treatment rather than its consequences, 
we consider that no miscarriage of justice has actually occurred. Even if more experienced 
doctors than those who attended the deceased would have recognised the rare complication 
in time to have prevented the deceased’s death, that complication was a direct consequence 
of the appellant’s acts, which remained a signifi cant cause of his death. We cannot conceive 
that, on the evidence given, any jury would have found otherwise.

Accordingly, we dismiss the appeal.

Appeal dismissed.

QU E ST IONS
In 1. Bush v Commonwealth 78 Ky 268 (1880) (Kentucky Court of Appeals) the defend-
ant injured the victim. A medical offi  cer then attended the victim and inadvertently 
infected him with scarlet fever and he died of that. Did the defendant cause the vic-
tim’s death?
In 2. Martin (1827) 172 ER 390 a father off ered his son a sip from his alcoholic drink, but 
the child took the whole drink and died. Th is was held not to be foreseeable (perhaps 
surprisingly!) and so the father had not caused the death. Do you think the same 
result would be reached today?

. omissions of third parties breaking the chain 
of causation
Although the courts have not said so explicitly, it is submitted that omissions of a third 
party cannot break the chain of causation. Th is is because an omission cannot render the 
defendant’s act no longer an operating and substantial cause. If the defendant stabbed the 
victim, who was taken to hospital but died because no medical treatment was off ered, then 
the defendant would be said to have caused the death.88

. acts of the victim breaking the chain
What about cases where the defendant alleges that the acts of the victim have broken the 
chain of causation? Th ere are two leading cases on this which need to be contrasted, Roberts 
and Blaue:

88 In such a case it is arguable that the hospital trust also caused the death.
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R v Roberts 
(1971) 56 Cr App R 95 (CA)

Kenneth Roberts was giving the victim a lift  in his car aft er a party when he made inde-
cent suggestions to her. He threatened her and started to touch her coat. She jumped 
out of the car injuring herself. Roberts was convicted of causing her actual bodily harm, 
contrary to section 47 of the Off ences Against the Person Act 1861. Th e judge directed 
the jury that if they felt sure that the victim was induced to jump out of the car they 
should convict the defendant. Roberts appealed on the basis that the judge had misdi-
rected the jury.

Lord Justice Stephenson

We have been helpfully referred to a number of reported cases, some well over a century 
old, of women jumping out of windows, or jumping or throwing themselves into a river, as 
a consequence of threats of violence or actual violence. The most recent case is the case 
of Lewis [1970] Crim. L. R. 647. An earlier case is that of Beech (1912) 7 Cr. App. R. 197, 
which was a case of a woman jumping out of a window and injuring herself, and of a man 
who had friendly relations with her, whom she knew and might have had reason to be afraid 
of, being prosecuted for infl icting grievous bodily harm upon her, contrary to section 20 of 
the Offences against the Person Act. In that case the Court of Criminal Appeal (at p. 200) 
approved the direction given by the trial judge in these terms:

Will you say whether the conduct of the prisoner amounted to a threat of causing injury to this 
young woman, was the act of jumping the natural consequence of the conduct of the prisoner, and 
was the grievous bodily harm the result of the conduct of the prisoner?’ That, said the Court, was a 
proper direction as far as the law went, and they were satisfi ed that there was evidence before the 
jury of the prisoner causing actual bodily harm to the woman. ‘No-one could say’, said Darling J. 
when giving the judgment of the Court, ‘that if she jumped from the window it was not a natural 
consequence of the prisoner’s conduct. It was a very likely thing for a woman to do as the result of 
the threats of a man who was conducting himself as this man indisputably was.’

This Court thinks that that correctly states the law, and that Mr. Carus was wrong in submit-
ting to this Court that the jury must be sure that a defendant, who is charged either with 
infl icting grievous bodily harm or assault occasioning actual bodily harm, must foresee the 
actions of the victim which result in the grievous bodily harm, or the actual bodily harm. That, 
in the view of this Court, is not the test. The test is: Was it the natural result of what the 
alleged assailant said and did, in the sense that it was something that could reasonably have 
been foreseen as the consequence of what he was saying or doing? As it was put in one of 
the old cases, it had got to be shown to be his act, and if of course the victim does something 
so ‘daft,’ in the words of the appellant in this case, or so unexpected, not that this particular 
assailant did not actually foresee it but that no reasonable man could be expected to foresee 
it, then it is only in a very remote and unreal sense a consequence of his assault, it is really 
occasioned by a voluntary act on the part of the victim which could not reasonably be fore-
seen and which breaks the chain of causation between the assault and the harm or injury.

Appeal dismissed.

It should be noted that the test in Roberts is not whether the victim acted reasonably, but 
whether the reaction was reasonably foreseeable. Th e signifi cance of this distinction is 
that it is foreseeable that, put into an emergency situation, a victim may react irrationally. 
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Roberts was approved by the Court of Appeal in Williams and Davis,89 but with a slight 
modifi cation of the test. It suggested the question for the jury in these kinds of cases was

whether the deceased’s reaction in jumping from the moving car was within the range of 
responses which might be expected from a victim placed in the situation in which he was. 
The jury should bear in mind any particular characteristic of the victim and the fact that in the 
agony of the moment he may act without thought and deliberation.

In Lewis90 the Court of Appeal suggested the jury could consider whether the victim’s 
response ‘might have been expected’ as a result of the defendant’s acts and if it was then it 
was caused by the defendant. Roberts was also followed in the Court of Appeal’s decision 
in Marjoram91 which emphasized that when deciding whether the victim’s reaction was 
reasonably foreseeable the question was whether the reaction was foreseeable to an ordi-
nary person and not whether it was reasonably foreseeable to a person of the defendant’s 
age and characteristics. →7 (p.125)

R v Blaue 
[1975] 3 All ER 446 (CA)92

Robert Blaue stabbed Jacolyn Woodhead, piercing her lung. She was taken to hospital 
and was told that a blood transfusion was necessary. She refused to consent to the opera-
tion which was contrary to her beliefs as a Jehovah’s Witness. She was told that without 
the transfusion she would die, but she stuck by her refusal and died the next day. Th e 
appellant was subsequently convicted of manslaughter, but appealed, arguing that the 
victim’s refusal to have a blood transfusion broke the chain of causation between the 
stabbing and death.

Lord Justice Lawton

The physical cause of death in this case was the bleeding into the pleural cavity arising from 
the penetration of the lung. This had not been brought about by any decision made by the 
deceased girl but by the stab wound.

Counsel for the appellant tried to overcome this line of reasoning by submitting that the 
jury should have been directed that if they thought the girl’s decision not to have a blood 
transfusion was an unreasonable one, then the chain of causation would have been bro-
ken. At once the question arises—reasonable by whose standards? Those of Jehovah’s 
Witnesses? Humanists? Roman Catholics? Protestants of Anglo-Saxon descent? The man 
on the Clapham omnibus? But he might well be an admirer of Eleazar who suffered death 
rather than eat the fl esh of swine (See 2 Maccabees, ch 6, vv 18–31) or of Sir Thomas Moore 
who, unlike nearly all his contemporaries, was unwilling to accept Henry VIII as Head of the 
Church in England. Those brought up in the Hebraic and Christian traditions would probably 
be reluctant to accept that these martyrs caused their own deaths.

As was pointed out to counsel for the appellant in the course of argument, two cases, 
each raising the same issue of reasonableness because of religious beliefs, could produce 
different verdicts depending on where the cases were tried. A jury drawn from Preston, 

89 [1992] 2 All ER 183 (CA).   90 Lewis [2010] EWCA Crim 151.
91 Marjoram [2000] Crim LR 372 (CA).   92 [1975] 1 WLR 1411, (1975) 61 Cr App R 271.
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The jury should bear in mind any particular characteristic of the victim and the fact that in the
agony of the moment he may act without thought and deliberation.

Lord Justice Lawton

The physical cause of death in this case was the bleeding into the pleural cavity arising from
the penetration of the lung. This had not been brought about by any decision made by the
deceased girl but by the stab wound.

Counsel for the appellant tried to overcome this line of reasoning by submitting that the
jury should have been directed that if they thought the girl’s decision not to have a blood
transfusion was an unreasonable one, then the chain of causation would have been bro-
ken. At once the question arises—reasonable by whose standards? Those of Jehovah’s
Witnesses? Humanists? Roman Catholics? Protestants of Anglo-Saxon descent? The man
on the Clapham omnibus? But he might well be an admirer of Eleazar who suffered death
rather than eat the fl esh of swine (See 2 Maccabees, ch 6, vv 18–31) or of Sir Thomas Moore
who, unlike nearly all his contemporaries, was unwilling to accept Henry VIII as Head of the
Church in England. Those brought up in the Hebraic and Christian traditions would probably
be reluctant to accept that these martyrs caused their own deaths.

As was pointed out to counsel for the appellant in the course of argument, two cases,
each raising the same issue of reasonableness because of religious beliefs, could produce
different verdicts depending on where the cases were tried. A jury drawn from Preston,
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sometimes said to be the most Catholic town in England, might have different views about 
martyrdom to [sic] one drawn from the inner suburbs of London. Counsel for the appellant 
accepted that this might be so; it was, he said, inherent in trial by jury. It is not inherent 
in the common law as expounded by Sir Matthew Hale and Maule J. It has long been the 
policy of the law that those who use violence on other people must take their victims as 
they fi nd them. This in our judgment means the whole man, not just the physical man. It 
does not lie in the mouth of the assailant to say that his victim’s religious beliefs which 
inhibited him from accepting certain kinds of treatment were unreasonable. The question 
for decision is what caused her death. The answer is the stab wound. The fact that the 
victim refused to stop this end coming about did not break the causal connection between 
the act and death.

Appeal dismissed.

At fi rst sight these two cases seem to be off ering diff erent tests. Th e Blaue decision focuses 
on the rule that defendants must take their victims as they fi nd them, whatever their pecu-
liarities. Th is is an application of the ‘thin skull’ rule, which will be discussed below.93 

Th e Roberts decision focuses on whether the victim’s response was reasonably foreseeable. 
Th e two tests are quite diff erent. Had the Roberts test been applied in the Blaue decision it 
might have been decided that it was not reasonably foreseeable that the victim would be a 
Jehovah’s Witness and refuse a blood transfusion. Although the cases appear to confl ict, 
commentators have suggested a number of ways to reconcile them:

(1) Th e crucial fact in the Blaue decision was that the victim’s act was in eff ect an omis-
sion. She failed to consent to the blood transfusion. By contrast, in Roberts the victim acted 
by jumping out of the car. Th is interpretation suggests that the Blaue rule is that an omission 
of the victim will not break the chain of causation, whereas the Roberts rule explains that the 
act of a victim might, if the act was unforeseeable or ‘daft ’. Such a position could be readily 
justifi ed because it would fi t in well with the criminal law’s general approach of not attach-
ing causal signifi cance to omissions. Indeed the courts have consistently held that a victim 
who is injured by a defendant, but decides not to seek medical treatment and dies, will be 
found to have been killed by the defendant.94 Aft er all, if the victim neglects the injury and 
dies, what else does the victim die from, but the injury infl icted by the defendant? Although 
there is much to be said in favour of this argument, based on whether the victim performs 
an act or an omission, it must be admitted that it is not one that is made explicit by the courts 
themselves.

(2) It might be argued that there is no confl ict between the two approaches given the 
modifi cation of the Roberts test in Williams and Davis which required the jury to consider 
whether the response was reasonably foreseeable, given the victim’s characteristics. In Blaue it 
was reasonably foreseeable that a victim with the characteristic of being a Jehovah’s Witness 
would refuse a blood transfusion. Th e diffi  culty with such a test is that it could be argued 
that it will always be satisfi ed. In Corbett95 it was held that the victim’s conduct in running 
away and falling in front of a car was foreseeable, given that the victim was ‘immensely 
drunk’. Further, if that was the correct interpretation then the Court of Appeal in Blaue 

93 Martin (1832) 5 C & P 128. For a case where the victim actually had a thin skull, see Simpson [2002] 
EWCA Crim 25.

94 Holland (1841) 2 Mood & R 351.   95 [1996] Crim LR 594 (CA).

sometimes said to be the most Catholic town in England, might have different views about 
martyrdom to [sic] one drawn from the inner suburbs of London. Counsel for the appellant
accepted that this might be so; it was, he said, inherent in trial by jury. It is not inherent
in the common law as expounded by Sir Matthew Hale and Maule J. It has long been the
policy of the law that those who use violence on other people must take their victims as
they fi nd them. This in our judgment means the whole man, not just the physical man. It
does not lie in the mouth of the assailant to say that his victim’s religious beliefs which
inhibited him from accepting certain kinds of treatment were unreasonable. The question
for decision is what caused her death. The answer is the stab wound. The fact that the
victim refused to stop this end coming about did not break the causal connection between
the act and death.

Appeal dismissed.
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should have considered whether the victim acted as a reasonable Jehovah’s Witness. But, 
they never asked that question.

(3) It may be argued Blaue was a special case which was in fact about freedom of religion. 
Th e argument could be that normally the jury should consider whether the victim’s response 
was reasonably foreseeable, but that the court was unwilling to ask that question in Blaue
because that might require the jury to consider whether the exercise of a religious belief was 
unreasonable.

A recent rather problematic decision which is not readily reconcilable with either Roberts 
or Blaue is Dear,96 where the victim was stabbed by the defendant. Th e victim died from 
the wounds, although it was unclear whether the victim had reopened the wounds himself. 
With a minimum of discussion of the legal issues, the Court of Appeal held that the jury was 
entitled to fi nd that, even if the victim had deliberately reopened the wounds, the defend-
ant’s actions could be found to have been an operating and substantial cause of the victim’s 
death. Th e point is that the victim had died from the blood seeping from the very wounds 
infl icted by the defendant.

In Dhaliwal 97 the Court of Appeal appeared willing to accept that a husband who had 
been continually abusive to his wife had caused her to commit suicide. Th e outcome of the 
case turned on other issues (see Chapter 5), and there was little discussion of the causation 
issue. It might be argued that subjecting someone to a lengthy campaign of abuse in an inti-
mate relationship could foreseeably cause the victim to commit suicide. Another argument 
is that ‘the destructive eff ect domestic abuse has on the victim’s autonomy can be regarded 
as rendering the defendant criminally responsible for the victim’s suicide’.98 In other words, 
the defendant, through the abuse, has made suicide something the victim was not truly free 
to avoid.

QU E ST IONS
Marion slashes Steve’s face with a knife. Steve is a vain model and is so distressed 1. 
with the resulting scar that he commits suicide. Has Marion caused Steve’s death? 
Consider how the cases of Roberts, Blaue, and Dear could be relevant to this case.

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

Timothy stabs Yvonne. When Yvonne gets to hospital she is converted to the faith of 2. 
the Jehovah’s Witnesses by a nurse and therefore refuses to consent to a blood trans-
fusion which is needed to save her life. Yvonne dies. Has Timothy caused Yvonne’s 
death?

. the ‘thin skull’ rule
Th e ‘thin skull’ rule states that defendants must take their victims as they fi nd them.99 In 
other words, it is no defence for a defendant to say that the injuries or death were caused by 

96 [1996] Crim LR 595 (CA).
97 [2006] EWCA Crim 1139. See further the excellent discussion in Horder and McGowan (2006).
98 Horder and McGowan (2006: 1042).
99 Colvin (1991: 84) argues that there is no need for a ‘special’ rule because in all cases where the thin skull 

rule is used, applying the ‘operating and substantial cause’ test would produce the same result.

QU E ST IONS
Marion slashes Steve’s face with a knife. Steve is a vain model and is so distressed1.
with the resulting scar that he commits suicide. Has Marion caused Steve’s death?
Consider how the cases of Roberts, Blaue, and Dear could be relevant to this case.r

For guidance on answering this question, please visit the Online Resource Centre that
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

Timothy stabs Yvonne. When Yvonne gets to hospital she is converted to the faith of 2.
the Jehovah’s Witnesses by a nurse and therefore refuses to consent to a blood trans-
fusion which is needed to save her life. Yvonne dies. Has Timothy caused Yvonne’s
death?

www.oxfordtextbooks.co.uk/orc/herringcriminal5e/
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the physical condition of the victim.100 In Hayward101 there was a violent argument between 
the defendant and his wife. Hayward chased his wife out of the house and she collapsed 
and died. Th e medical evidence suggested that the wife had an abnormal medical condition 
which meant that if she suff ered fright or physical exertion she might die. Ridley J confi rmed 
that the husband could be said to have caused the wife’s death. Th e fact that the wife’s death 
had resulted in part from her medical condition was irrelevant: the husband’s act had caused 
her death. A less obvious application of the rule was McKechnie,102 where, owing to the 
 injuries infl icted by the defendant, the victim was not able to receive the medical treatment 
that he needed for an ulcer (which had nothing to do with the injuries caused by the defend-
ant) and died as a result. It was held that the defendant had caused the victim’s death. As we 
have seen in Blaue103 the Court of Appeal said that under the thin skull rule the defendant 
must take the victim as the ‘whole person’. Th is includes not only their physical character-
istics, but also, in that case, their religious beliefs. Th e defendant will also have to take the 
victim with her own emotional and psychological condition. What is not clear is whether 
the thin skull rule can be extended to apply to cases where as a result of the injury infl icted 
by the defendant the victim acts in a way which causes a further harm. It is submitted that 
such an extension would be taking the thin skull rule too far and it is better to restrict it to 
cases where the victim does not do anything to make their condition worse.104

. a natural event (‘acts of god’)
A natural event will not normally break the chain of causation. If the defendant injures the 
victim and leaves his or her body on the sea shore and the sea comes in and drowns the vic-
tim then the sea coming in does not break the chain of causation.105 However, where there 
is a freak of nature this may break the chain of causation. Imagine that the defendant had 
injured the victim and left  his body in a fi eld, and a bolt of lightning struck and killed the 
victim. In such a case the bolt of lightning could constitute a break in the chain of causation 
because it would be an ‘extraordinary’ event. In Gowans106 the defendant attacked the vic-
tim, putting him in a coma. Th e victim then caught a serious infection and died. As being in 
a coma had put the victim in an especially vulnerable state to any infections, it was held the 
defendant’s act was an operating and substantial cause of the death.

. intended results
Some commentators have suggested that if a defendant acts intending to produce a par-
ticular result and that result occurs then the defendant will automatically be found to have 
caused that result.107 It should be stressed that this would be true only if the ‘but for test’ was 
satisfi ed. Mary could not be convicted of John’s murder if he died shortly aft er she had stuck 
pins into a voodoo doll of him, intending that this should lead to his death (assuming it can-
not be proved that the voodoo caused the death!).

100 Watson [1989] 2 All ER 865 (CA). 101 (1908) 21 Cox CC 692.
102 (1992) 94 Cr App R 51 (CA). 103 [1975] 3 All ER 446 (CA).
104 See the discussion above at p.100.
105 In Hart [1986] 2 NZLR 408 (NZCA) the New Zealand Court of Appeal found the defendant guilty on 

similar facts.
106 [2003] EWCA Crim 3935. 107 See the discussion in J.C. Smith (2002: 55).
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Despite some academic support for the proposition there is little case law on the point. 
In Michael108 the defendant wished her baby dead and so gave a bottle of poison to a nurse, 
saying that it was medicine for the baby. Th e nurse placed the medicine on the mantelpiece, 
unaware that it was poison. A fi ve-year-old child removed the poison and gave it to the 
baby. Even though the turn of events was unexpected, the end result was what the defendant 
wanted, and so she could be said to have caused it. However, the case can also be explained 
on the basis that the actions of the nurse and child were not free, voluntary, and informed 
actions and so could not be novus actus interveniens.
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part ii: actus reus: theory
 classification of offences
As suggested at the start of this chapter, the most common way of analysing a criminal 
off ence is to divide it into three elements:109

the (1) actus reus,
the (2) mens rea,
defences which the defendant may rely on.(3) 

However, this is by no means the only way of separating out the elements of the off ence. 
Andrew Ashworth, for example, uses four requirements:

act and causation requirements,(1) 
absence of justifi cation,(2) 

108 (1840) 9 C & P 356.   109 e.g. Lanham (1976).
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capacity and fault requirements, and(3) 
excusatory defences.(4) 110

By contrast Glanville Williams argues that there are only two elements of an off ence, the 
actus reus and mens rea.111

You may well be wondering whether it really matters very much how we divide up the ele-
ments of an off ence and how we decide into which category a particular requirement falls.112 
Is this not just academics desperately trying to create a tidy picture of the criminal law? Well, 
there are both practical and theoretical benefi ts which some claim for such analysis. Here 
are some: ←1 (p.71)

Evidential rules.(1)  Such divisions may assist when considering burdens of proof. As 
a very basic rule the prosecution must prove beyond reasonable doubt the actus 
reus and mens rea. However, the defendant has an evidential burden in relation to a 
defence.113 Unfortunately there are exceptions to this. For example, a justifi cation (e.g. 
self-defence) has been regarded by the courts as an element of the actus reus,114 but the 
defendant carries the evidential burden in relation to the justifi cation.
Substantive law.(2)  Th ere are some occasions on which the substantive law requires 
attention to whether or not the actus reus of the crime has occurred. For example, 
strict liability off ences require proof of the actus reus, but not the mens rea.
It can be claimed that the distinction between (3) actus reus and mens rea assists in theo-
retical analysis of off ences in that it separates the issues: what is the wrong with which 
this off ence is concerned (the actus reus question) and when will the defendant be 
held suffi  ciently blameworthy for the off ence (the mens rea question). Several com-
mentators have objected to this kind of reasoning and claimed that the wrong done to 
the victim sometimes depends on the state of mind with which an act is done. Antony 
Duff 115 gives an example: ‘Robbery is not just a physical attack or threat, plus theft : 
the character of the attack or the threat as a particular kind of wrong is determined 
in crucial part by the fact that it is made in order to steal.’ In his view, then, the defi ni-
tion of the wrong done to the victim can include elements of both the actus reus and 
mens rea.
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112 See the discussion in P. Robinson (1993).
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114 Williams (Gladstone) [1987] 3 All ER 411 (CA).   115 Duff  (2002: 59).
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 the need for a voluntary act
Contrast these two examples:

Alfred was a mathematician and was so taken up with considering a novel algebraic (1) 
problem that he did not look where he was going when he bumped into Beth, who 
then fell over.
Chau was walking along when he was pushed from behind by Danielle, causing him (2) 
to bump into Edith, who also fell over.

In both cases Alfred and Chau did not intend to bump into anyone. But there is an impor-
tant diff erence between the cases. Although we can say that Alfred’s acts caused Beth to 
fall over in case 1, it is not clear that Chau acted at all. Indeed Danielle was the one who 
acted and Chau was more like an object than a person.116 Something was done to him, 
rather than something being done by him.117 Th is distinction is refl ected in legal terms 
by the fact that Alfred would be found not guilty because he lacked mens rea, while Chau 
would be found not guilty on the basis that he did not commit the actus reus.

As mentioned in Part I, it is oft en stated that a defendant can be convicted of a crime only 
if he or she has performed a voluntary act. But why might the law have such a requirement?

. why might the law have a voluntary act 
requirement?
One reason the law may require an act is the argument that the criminal law should not pun-
ish evil thoughts alone. But why not? Several reasons could be advanced for this:118

Th ose who fantasize about crime have not done anything which is suffi  ciently harm-(1) 
ful to society to justify criminalization. We do not punish people for being bad, but 
for doing bad things.119

Th ere would be enormous diffi  culties of proof if an off ence were directed towards the (2) 
thoughts of the defendant alone. Requiring an act lessens the chance of a wrongful 
conviction by demanding some outward manifestation of the wrongful thoughts.
Th e requirement limits government power. Punishing people for their thoughts is (3) 
normally associated with the most authoritarian of governments and is too open to 
manipulation by corrupt governments or offi  cials who wish to punish those they per-
ceive to be a threat to their power.120

Why must the act be voluntary? As indicated in our consideration of Alfred and Chau, an 
involuntary action is one for which not only is the defendant not responsible, it is not even 
properly described as his act. It would clearly be unjust to punish a defendant for something 
he could not have avoided ‘doing’, even if he had tried his best.

116 Hart (1968: 91–2).
117 See Finkelstein (2002) for a discussion of defendants who voluntarily put themselves in a position 

where they act involuntarily.
118 P. Robinson (1993) usefully summarizes the debate.   119 M. Moore (1993: 51).
120 In Robinson v California 370 US 660 (1962) the US Supreme Court held that a criminal off ence of being 

addicted to drugs infringed the American constitution.



106 |  criminal law: text, cases, and materials

. what is the ‘voluntary act requirement’?
Th e obvious meaning of the requirement is that any off ence must involve proof that the 
defendant did something. But Donald Husak has argued that the requirement must mean 
more than that. His point is that an off ence of ‘thinking evil thoughts while knitting’ is 
objectionable even though it involves proof of an act (namely knitting). Th e off ence is still 
objectionable because it is the evil thoughts and not the act of knitting which the off ence is 
actually seeking to prevent. Hence Husak argues that criminal liability must be imposed ‘ for 
an act’.121 ←2 (p.72)

To understand the requirement further we need to consider what we mean by a ‘volun-
tary act’.

Th e traditional view: acts as ‘willed voluntary movements’
Th e traditional view is that actions are ‘willed bodily movements’.122 Although the tradi-
tional view has in recent years rather fallen into disrespect,123 interest in it has been revi-
talized by an impressive and complex book in support, namely Act and Crime by Michael 
Moore.124 In this passage, he summarizes the traditional view:

M. Moore, Act and Crime (Oxford: OUP, 1993), 44–6

1. Preliminary Overview of the Act Requirement

As I would unpack it, there are four theses to this theory, as it was propounded by Bentham, 
(John) Austin, Holmes, and Walter Cook, and carried on into our own time by the American 
Law Institute’s Model Penal Code. The four theses are as follows. First, what I shall call the 
identity thesis holds that the acts required for criminal liability are partially identical to events 
of a certain kind, namely, bodily movements like moving one’s fi nger or tongue. Such bodily 
movements on which the act requirement focuses are the simplest things one knows how 
to do as a means to achieving some end. Raising one’s arm, for example, is usually such a 
simple act because one doesn’t do (or know how to do) some even more simple act in order 
to do it. If, however, one raises one’s arm by moving one’s foot on a pulley arrangement 
attached to the arm, then raising the arm on that occasion is not the act focused on by the act 
requirement of criminal law. A fortiori, if one’s raising one’s arm on some occasion is to signal 
the start of a race, so that in moving one’s arm one was starting a race, the latter act is also 
not the act focused on by the criminal law’s act requirement; for starting a race is far removed 
from the simplest act one knows how to do.

Secondly, the only acts that exist are the simple acts on which the act requirement focuses. 
Although there are complex acts of killing, hitting, scaring, telephoning, and the like, and 
although criminal codes invariably use these complex action descriptions in their substantive 
prohibitions, these acts in reality are never anything but some acts of bodily movement. I 
shall call this the exclusivity thesis.

121 Husak (1995a).
122 M. Moore (1993: 28). Th e theory goes back to Austin and Holmes, but requires a controversial separa-

tion to be drawn between the working of the mind and the body (see Ryle (1949)).
123 M. Moore (1994) responds to his many critics.
124 See also M. Moore (1997) who places his theories of acts in a wider context.

1. Preliminary Overview of the Act Requirement

As I would unpack it, there are four theses to this theory, as it was propounded by Bentham,
(John) Austin, Holmes, and Walter Cook, and carried on into our own time by the American
Law Institute’s Model Penal Code. The four theses are as follows. First, what I shall call the
identity thesis holds that the acts required for criminal liability are partially identical to events
of a certain kind, namely, bodily movements like moving one’s fi nger or tongue. Such bodily
movements on which the act requirement focuses are the simplest things one knows how
to do as a means to achieving some end. Raising one’s arm, for example, is usually such a
simple act because one doesn’t do (or know how to do) some even more simple act in order
to do it. If, however, one raises one’s arm by moving one’s foot on a pulley arrangement
attached to the arm, then raising the arm on that occasion is not the act focused on by the act
requirement of criminal law. A fortiori, if one’s raising one’s arm on some occasion is to signali
the start of a race, so that in moving one’s arm one was starting a race, the latter act is also
not the act focused on by the criminal law’s act requirement; for starting a race is far removed
from the simplest act one knows how to do.

Secondly, the only acts that exist are the simple acts on which the act requirement focuses.
Although there are complex acts of killing, hitting, scaring, telephoning, and the like, and
although criminal codes invariably use these complex action descriptions in their substantive
prohibitions, these acts in reality are never anything but some acts of bodily movement. I
shall call this the exclusivity thesis.
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Thirdly, not just any bodily movements (that are the simplest things one knows how to do) 
are acts satisfying the act requirement. A refl ex movement of the leg, for example, is not an 
act no matter how identical it is behaviourally to simple leg movements that are acts. Thus, 
the third thesis—what I shall call the mental cause thesis—requires that such bodily move-
ments must be caused by a certain mental event or state. Such event or state is  variously 
styled as an act of willing, a volition, a desire, a simple intention, or a choice. Because all of 
these ordinary expressions have connotations inappropriate to this third thesis when it is 
most favourably construed, I shall use the least ordinary of the terms, ‘volition’.

The three theses thus far, taken together, assert that the criminal law’s act requirement 
requires that there be a simple bodily movement that is caused by a volition before criminal 
liability attaches, and that such a movement is all the action a person ever performs. This is 
the positive core of the orthodox view of the criminal law’s act requirement. The fourth thesis 
seeks to accommodate this univocal act requirement of the general part of the criminal law 
to the multiple, complex action descriptions used in the various prohibitions of the special 
part. Statutes almost never use simple action descriptions like ‘moving one’s fi nger’; they 
prohibit actions described as ‘starting a race without a permit’, ‘killing’, ‘disfi guring’, ‘remov-
ing another’s property’, etc. For the act requirement just described to fi t the criminal law as 
we know it, something must be said about how such diverse, complex action prohibitions are 
related to the univocal, simple act requirement. This is the burden of the fourth thesis.

This thesis asserts that any complex action description used in the special part of the 
criminal law is equivalent to (and thus can be replaced by) a description of some simple act (as 
defi ned above) of the accused causing a prohibited state of affairs. Murder statutes prohibit 
the complex action of killing another, for example. The fourth thesis—what I shall call the 
equivalence thesis—asserts that such a prohibition is equivalent to a prohibition that forbids 
‘any simple act that causes the death of another’.

Th ree objections to the traditional view will now be summarized:

(1) Defi ning an act as a willed voluntary movement can produce an artifi cial view of the 
world.125 It would describe as ‘moving a hand to the right’ both a person doing an aerobic 
exercise and a person punching another. In other words by describing an action simply in 
terms of what movement was done without considering the context or consequences of that 
movement gives a misleading (or at least not very useful) description of what was done.126 

Indeed in our day-to-day lives we understand ourselves to be doing certain activities: for 
example, eating, walking, or talking; and not doing the separate bodily movements that 
make up those activities.127

In reply to such arguments, Moore128 has suggested that his defi nition of an act describes 
what it is in our power to do. I can intend to move my arm to the left ; whether it hits the per-
son next to me is not something over which I have direct control. Th erefore, we should not, 
he insists, include consequences in the defi nition of an action.

(2) A second objection is that the traditional view would not answer the point that people 
sometimes act on ‘automatic pilot’ when engaging in some routine act (e.g. shaving or eat-
ing) where it would be artifi cial to talk about such acts being willed. But it might be said that 

125 Husak (1995a) suggests that although the traditional view may have some merit for the purpose of 
philosophical discussion, it is not a useful one for criminal lawyers.

126 Shapira (1998). Norrie (2000: ch. 9) argues that responsibility needs to be ‘relationised’ to give voice 
to the true context of the wrong.

127 Hart (1968).   128 M. Moore (1994).

Thirdly, not just any bodily movements (that are the simplest things one knows how to do)
are acts satisfying the act requirement. A refl ex movement of the leg, for example, is not an
act no matter how identical it is behaviourally to simple leg movements that are acts. Thus,
the third thesis—what I shall call the mental cause thesis—requires that such bodily move-
ments must be caused by a certain mental event or state. Such event or state is  variously
styled as an act of willing, a volition, a desire, a simple intention, or a choice. Because all of
these ordinary expressions have connotations inappropriate to this third thesis when it is
most favourably construed, I shall use the least ordinary of the terms, ‘volition’.

The three theses thus far, taken together, assert that the criminal law’s act requirement
requires that there be a simple bodily movement that is caused by a volition before criminal
liability attaches, and that such a movement is all the action a person ever performs. This is
the positive core of the orthodox view of the criminal law’s act requirement. The fourth thesis
seeks to accommodate this univocal act requirement of the general part of the criminal law
to the multiple, complex action descriptions used in the various prohibitions of the special
part. Statutes almost never use simple action descriptions like ‘moving one’s fi nger’; they
prohibit actions described as ‘starting a race without a permit’, ‘killing’, ‘disfi guring’, ‘remov-
ing another’s property’, etc. For the act requirement just described to fi t the criminal law as
we know it, something must be said about how such diverse, complex action prohibitions are
related to the univocal, simple act requirement. This is the burden of the fourth thesis.

This thesis asserts that any complex action description used in the special part of the
criminal law is equivalent to (and thus can be replaced by) a description of some simple act (as
defi ned above) of the accused causing a prohibited state of affairs. Murder statutes prohibit
the complex action of killing another, for example. The fourth thesis—what I shall call the
equivalence thesis—asserts that such a prohibition is equivalent to a prohibition that forbids
‘any simple act that causes the death of another’.
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in such cases there is an ‘unconscious will’129 which is operating or that such actions could 
have been guided by decisions of the actor if he or she had wished, even if in fact they were 
not.130

(3) It can be argued that the traditional defi nition of an act may be too narrow, in that 
it excludes some omissions which would be quite properly described as ‘acts’.131 Consider 
a meeting at which it was said that if anyone objected to a proposal they should raise their 
hand and everyone remained still. It would then be generally accepted that by not raising 
their hands those attending were supporting the motion, even if they had not moved: their 
non-movement would be regarded as an act of support for the motion.132 Yet Moore, in 
requiring a movement, would say that they had not acted.

Alternatives to the traditional view
If we decide that the traditional view of the voluntary act requirement is not accepted, 
what alternatives are there? Th e most popular has become known as ‘the control principle’: 
namely that it would be unjust to impose criminal liability for a state of aff airs over which 
the defendant had no control.133 In the following passage, Andrew Simester summarizes 
the ‘control principle’ and then considers some of its practical implications. Notice that the 
‘control principle’ makes it far easier to punish omissions than the ‘voluntary act require-
ment’ does:134

A.P. Simester, ‘On the So-called Requirement for Voluntary Action’ (1998) 1 
Buffalo Criminal Law Review 403 at 414–18

The indispensable minimum, then, is to establish that D is responsible for the explicit or 
implicit behavior element of the actus reus, regardless of whether the behavior is named as 
an act or omission, and of whether D was an agent in respect of that behavior. This require-
ment is met when D’s behavior is voluntary. Recall our opening case scenario. [One fi ne 
September morning, Jim is discovered dead in his home. His skull has been crushed by a 
blow infl icted with a heavy object. The police are called. Upon further investigation, they 
establish that he was murdered by his daughter, Alice, who killed him in order to receive her 
inheritance under his will.] Suppose that Alice did in fact cause Jim’s death, but that she did 
so while suffering an epileptic seizure, during which her movements caused a heavy object 
to fall and crush Jim. Alice’s behavior, which causes Jim’s death, is not voluntary. She is not 
morally responsible for his death, and cannot be convicted of murder.

Very often, acquittal in these circumstances need not be based upon involuntariness. 
Crimes such as murder require proof of some form of mens rea on the part of the defendant. 

129 Fletcher (1978: 434–9) is willing to include within the defi nition of a voluntary act defendants who 
have a conscious or subconscious reason for acting as they did.

130 Duff  and von Hirsch (1997).
131 If a scientist can show that thoughts involve movement in the brain then the defi nition may be too 

wide.
132 Some supporters of the traditional view argue that flexing muscles to stay still (e.g. a gymnast holding 

a position) can be regarded as movements.
133 Husak (1999b); Simester (1998).
134 Note, however, the argument in J. Gardner (1994b: 499) that the voluntary act requirement and the 

issue of whether liability should attach to omissions should be seen as quite distinct.

The indispensable minimum, then, is to establish that D is responsible for the explicit or
implicit behavior element of the actus reus, regardless of whether the behavior is named as
an act or omission, and of whether D was an agent in respect of that behavior. This require-
ment is met when D’s behavior is voluntary. Recall our opening case scenario. [One fi ne
September morning, Jim is discovered dead in his home. His skull has been crushed by a
blow infl icted with a heavy object. The police are called. Upon further investigation, they
establish that he was murdered by his daughter, Alice, who killed him in order to receive her
inheritance under his will.] Suppose that Alice did in fact cause Jim’s death, but that she did
so while suffering an epileptic seizure, during which her movements caused a heavy object
to fall and crush Jim. Alice’s behavior, which causes Jim’s death, is not voluntary. She is not
morally responsible for his death, and cannot be convicted of murder.

Very often, acquittal in these circumstances need not be based upon involuntariness.
Crimes such as murder require proof of some form of mens rea on the part of the defendant.
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In most jurisdictions, murder itself cannot be committed unless D intends or is reckless about 
the victim’s death. Thus, even though Alice’s behavior may have caused death, she lacks the 
mental element required to be guilty of murder.

But involuntariness is not merely a denial of intention, or of other forms of mens rea, or 
even a denial of fault in general. Alice does not claim that she killed Jim by accident. Her 
denial is much more profound. It is a claim that the movements of her body which caused 
Jim’s death do not belong to Alice as a reasoning person.

As part of our conception of what it is to be a human being, we draw a distinction between 
a deliberative or reasoning person and her body. Not all movements of one’s body can be 
identifi ed with the person whose body it is that moves. When the doctor tests Simon’s 
refl exes by tapping him on the knee, the swinging of his leg cannot be attributed to Simon. It 
is merely an event in the history of his body, rather like the lurching of passengers standing in 
a crowded bus. These are not actions that a person is answerable for doing; they are things 
that happen to him, over which he has no control, and for which he is not responsible. So it is 
with Alice. Her behavior is part of her body’s history, but is not traceable to her as a reasoning 
person. It is not produced by any exercise of the capacities which mark Alice out as a moral 
agent. In the words of H.L.A. Hart:

‘What is missing in these cases appears to most people as a vital link between mind and body; and 
both the ordinary man and the lawyer might well insist on this by saying that in these cases there is 
not “really” a human action at all and certainly nothing for which anyone should be made criminally 
responsible however “strict” legal responsibility may be.’

QU E ST IONS
Is it wrong to assume that an act is either voluntary or involuntary? Would it be bet-1. 
ter to accept that there is a scale of voluntariness? Would doing so render the law too 
uncertain? (See Denno (2002).)
Is it possible to distinguish ‘moral voluntariness’ (where a defendant is under 2. 
intense moral pressure, e.g. duress) and ‘physical voluntariness’ (where a defendant 
is physically unable to act otherwise than he did)? (See Norrie (2002: ch. 6).)

F U RT H E R R E A DI NG
Hart, H. (1968) ‘Acts of Will and Responsibility’ in H. Hart, Punishment and 

Responsibility: Essays in the Philosophy of Law (Oxford: OUP).
Husak, D. (1999b) ‘Does Criminal Liability Require an Act?’ in A. Duff  (ed.) Philosophy 

and the Criminal Law (Cambridge: Cambridge University Press).
Moore, M. (1993) Act and Crime (Oxford: OUP).
Moore, M. (2009) Causation and Responsibility: An Essay in Law, Morals and 

Metaphysics (Oxford: OUP).
Simester, A. (1998) ‘On the So-called Requirement for Voluntary Action’ Buff alo 

Criminal Law Review 1: 403.
Wilson, W. (2002) Central Issues in Criminal Th eory (Oxford: Hart).

In most jurisdictions, murder itself cannot be committed unless D intends or is reckless about
the victim’s death. Thus, even though Alice’s behavior may have caused death, she lacks the
mental element required to be guilty of murder.

But involuntariness is not merely a denial of intention, or of other forms of mens rea, or
even a denial of fault in general. Alice does not claim that she killed Jim by accident. Her
denial is much more profound. It is a claim that the movements of her body which caused
Jim’s death do not belong to Alice as a reasoning person.

As part of our conception of what it is to be a human being, we draw a distinction between
a deliberative or reasoning person and her body. Not all movements of one’s body can be
identifi ed with the person whose body it is that moves. When the doctor tests Simon’s
refl exes by tapping him on the knee, the swinging of his leg cannot be attributed to Simon. It
is merely an event in the history of his body, rather like the lurching of passengers standing in
a crowded bus. These are not actions that a person is answerable for doing; they are things
that happen to him, over which he has no control, and for which he is not responsible. So it is
with Alice. Her behavior is part of her body’s history, but is not traceable to her as a reasoning
person. It is not produced by any exercise of the capacities which mark Alice out as a moral
agent. In the words of H.L.A. Hart:

‘What is missing in these cases appears to most people as a vital link between mind and body; and
both the ordinary man and the lawyer might well insist on this by saying that in these cases there is
not “really” a human action at all and certainly nothing for which anyone should be made criminally
responsible however “strict” legal responsibility may be.’

QU E ST IONS
Is it wrong to assume that an act is either voluntary or involuntary? Would it be bet-1.
ter to accept that there is a scale of voluntariness? Would doing so render the law too
uncertain? (See Denno (2002).)
Is it possible to distinguish ‘moral voluntariness’ (where a defendant is under2. 
intense moral pressure, e.g. duress) and ‘physical voluntariness’ (where a defendant
is physically unable to act otherwise than he did)? (See Norrie (2002: ch. 6).)

F U RT H E R R E A DI NG
Hart, H. (1968) ‘Acts of Will and Responsibility’ in H. Hart, Punishment and 

Responsibility: Essays in the Philosophy of Law (Oxford: OUP).
Husak, D. (1999b) ‘Does Criminal Liability Require an Act?’ in A. Duff  (ed.) Philosophy 

and the Criminal Law (Cambridge: Cambridge University Press).w
Moore, M. (1993) Act and Crime (Oxford: OUP).
Moore, M. (2009) Causation and Responsibility: An Essay in Law, Morals and

Metaphysics (Oxford: OUP).
Simester, A. (1998) ‘On the So-called Requirement for Voluntary Action’ Buff alo

Criminal Law Review 1: 403.w
Wilson, W. (2002) Central Issues in Criminal Th eory (Oxford: Hart).y



110 |  criminal law: text, cases, and materials

 omissions
As we saw in Part I of this chapter, the criminal law is generally reluctant to impose crimi-
nal liability on a defendant who failed to act. It will do so only if there is a legal duty on the 
defendant to act.

. should the criminal law punish omissions?
Despite the bitter arguments over the punishment of omissions, in fact there is less disa-
greement than appears at fi rst sight. Few people suggest that we should be guilty in rela-
tion to every omission, nor do many suggest that omissions should never be punished.135 
Th e debate is really over which omissions should be punished. ←3 (p.73)

Arguments against criminalizing omissions
It is argued by some that it cannot be said that an omission causes a result.136 If a person 
walks past a drowning child in a pond can it be said that that person caused the child’s 
death? Using but for causation it can be argued that had the defendant not been there the 
child would still have died at the same time and in the same place. Th e omission failed to 
alter the status quo.137 Further it could be argued that the person’s failure to save the child 
was as signifi cant as anyone else’s failure to rescue. Another point is that it is oft en diffi  cult 
to know for sure what would have happened if the defendant had acted. Even if he had tried 
to save the drowning child he may not have been able to.138

Th ose who support liability for omission have struggled to overcome this argument. 
Hart and Honoré139 explain that omissions liability can be supported by their distinc-
tion between normal and abnormal events (discussed further below). Th ey suggest that if 
someone is under a duty to act and fails to do so this will be regarded as ‘abnormal’ and 
hence a cause of the result. For example, if several people walk past a child drowning in the 
pond, including the child’s father, the fact that the father is under a duty to save the child 
in English law means that it is abnormal for him to walk past, while it would be ‘normal’ 
for others to walk past. Th is explanation is, however, problematic. It concerns an ambigu-
ity over the meaning of ‘normal’. If ‘normal’ means that an action is statistically likely, it 
is far from clear that statistically it is abnormal for people to help children in peril.140 If 
normal means what ‘ought’ to occur then the argument simply becomes that people are 
punished for omissions because they ought to be.141

It is crucial to realize that this causation argument is not a ‘knockout argument’ for 
those who do not wish to punish omissions. Th e argument is simply stating that one can-
not  sensibly argue that an omission causes a result. Th at does not mean that the law cannot 
seek to punish omissions. Th e causation argument could not be used against a statute which 
stated that it was a criminal off ence not to off er aid to someone you could reasonably be 
expected to help. Such a statute does not claim that the omission has caused anything—it 

135 e.g. even Michael Moore (1993: 32), who is generally reluctant to punish omissions, accepts that a 
 parent who fails to feed his or her child deserves to be convicted.

136 M. Moore (1993: 267). 137 Mack (1980). 138 W. Wilson (2010).
139 Hart and Honoré (1995: 31–2). 140 Benyon (1987).
141 See M. Smith (2001) for further argument.
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punishes for the failure to act itself. In the following extract, Joshua Dressler considers such 
laws which are oft en known as ‘Bad Samaritan laws’.142 You should note that in this passage 
‘BS laws’ is Dressler’s (rather unfortunate!) abbreviation for Bad Samaritan laws:143

J. Dressler, ‘Some Brief Thoughts (Mostly Negative) About “Bad Samaritan” 
Laws’ [2000] Santa Clara Law Review 971 at 981–9

2. Refuting the Justifi cations for Bad Samaritan Laws

. . . 
Criticisms of BS laws begin with legalist concerns with retributive overtones. First, why 
is the offense called a ‘Bad Samaritan’ law? The name suggests, I think, that we punish 
the bystander for being a bad person, i.e., for his ‘selfi shness, callousness, or whatever it 
was’ that caused him not to come to the aid of a person in need. However, the criminal law 
should not be (and, ordinarily, is not) used that way: criminal law punishes individuals for their 
culpable acts (or, perhaps here, culpable non-acts), but not generally for bad character. As 
mortals, we lack the capacity to evaluate another’s soul. It is wrongful conduct, and not an 
individual’s status as a bad person or even an individual’s bad thoughts, that justify criminal 
intervention. BS laws may violate this principle. At a minimum, there is a serious risk that 
juries will inadvertently punish people for being (or seeming to be) evil or ‘soulless,’ rather 
than for what occurred on a specifi c occasion. One need only consider David Cash and the 
public’s intense feelings of disgust and anger toward him to appreciate why jurors might 
convict Bad Samaritans less on the basis of the ‘technicalities’ of a statute, and more on the 
basis of character evaluation.

Second, for retributivists, punishment of an innocent person is always morally wrong, and 
the risk of false positives—punishing an innocent person—is especially high with BS laws. 
Consider, for example, the Vermont BS law. To be guilty of this crime the bystander must 
‘know’ that another is at risk of ‘grave physical harm,’ and must give ‘reasonable assistance’ 
if he can do so ‘without danger or peril to himself.’ If any one of these elements is lacking, the 
bystander is innocent and, therefore, in a society committed to the principle of legality, does 
not deserve punishment.

Notice the inherent problem of punishing people for not-doings rather than wrongdoings. 
When a person points a loaded gun at another and intentionally pulls the trigger, it is reason-
able to infer that the actor intended to cause harm. His mens rea is obvious. It is far harder to 
determine why a person does not act. Return to the Bystander and Blind Person example. 
The facts stated that Bystander knew what was going on and wanted harm to occur. In the 
real world, however, it would be exceedingly diffi cult to reliably determine Bystander’s poten-
tial guilt. How do we know Bystander realized what was about to happen? Did he see BP? Did 
he realize BP was about to walk into the street? Did Bystander see the truck? Did he realize 
the truck driver was not paying attention? Beyond that, why did Bystander not act? Maybe 
he froze up, maybe he didn’t think fast enough, or maybe (reasonably or unreasonably) he 
believed that helping BP would jeopardize his own safety.

142 Th e reference is to the parable of the Good Samaritan found in the Bible (Luke 10:30–7) in which 
two people walked past a man who had been mugged and left  for dead, but the Good Samaritan stopped 
to help him.

143 Dingwall and Gillespie (2008). For a more sceptical attitude to the duty to rescue, see Menlowe (1993) 
and Dressler (2000).
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. . . 
Criticisms of BS laws begin with legalist concerns with retributive overtones. First, why
is the offense called a ‘Bad Samaritan’ law? The name suggests, I think, that we punish
the bystander for being a bad person, i.e., for his ‘selfi shness, callousness, or whatever it
was’ that caused him not to come to the aid of a person in need. However, the criminal law
should not be (and, ordinarily, is not) used that way: criminal law punishes individuals for their
culpable acts (or, perhaps here, culpable non-acts), but not generally for bad character. As
mortals, we lack the capacity to evaluate another’s soul. It is wrongful conduct, and not an
individual’s status as a bad person or even an individual’s bad thoughts, that justify criminal
intervention. BS laws may violate this principle. At a minimum, there is a serious risk that
juries will inadvertently punish people for being (or seeming to be) evil or ‘soulless,’ rather
than for what occurred on a specifi c occasion. One need only consider David Cash and the
public’s intense feelings of disgust and anger toward him to appreciate why jurors might
convict Bad Samaritans less on the basis of the ‘technicalities’ of a statute, and more on the
basis of character evaluation.

Second, for retributivists, punishment of an innocent person is always morally wrong, and
the risk of false positives—punishing an innocent person—is especially high with BS laws.
Consider, for example, the Vermont BS law. To be guilty of this crime the bystander must
‘know’ that another is at risk of ‘grave physical harm,’ and must give ‘reasonable assistance’
if he can do so ‘without danger or peril to himself.’ If any one of these elements is lacking, the
bystander is innocent and, therefore, in a society committed to the principle of legality, does
not deserve punishment.

Notice the inherent problem of punishing people for not-doings rather than wrongdoings.
When a person points a loaded gun at another and intentionally pulls the trigger, it is reason-
able to infer that the actor intended to cause harm. His mens rea is obvious. It is far harder toa
determine why a person does not act. Return to the Bystander and Blind Person example.
The facts stated that Bystander knew what was going on and wanted harm to occur. In the
real world, however, it would be exceedingly diffi cult to reliably determine Bystander’s poten-
tial guilt. How do we know Bystander realized what was about to happen? Did he see BP? Did
he realize BP was about to walk into the street? Did Bystander see the truck? Did he realize
the truck driver was not paying attention? Beyond that, why did Bystander not act? Maybe
he froze up, maybe he didn’t think fast enough, or maybe (reasonably or unreasonably) he
believed that helping BP would jeopardize his own safety.
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For that matter, why did the Genovese bystanders144 hear the woman scream but fail to 
act, if in fact that was the case? Is it at least possible that some of the bystanders did not 
know she was in dire jeopardy? A person who wakes up from a sleep often fails to appreci-
ate her surroundings. Also, perhaps some of them—even all of them—believed that some-
one else had already called the police. It may be that, despite the condemnation directed 
at the Genovese bystanders, few, if any, of them were guilty of Bad Samaritanism. In view 
of the inherent ambiguities in such circumstances, if juries take their duties seriously—
including the presumption of innocence—few, if any, BS convictions will result. If emotions 
and bad character attributions rule the day, however, innocent persons will be improperly 
convicted.

Third, the threat of convicting innocent persons points to a related danger. BS statutes 
are so rubbery in their drafting that they grant police and prosecutors too much discretion to 
determine whether and whom to prosecute. The due process clause prohibits the enforce-
ment of penal laws that ‘fail to establish guidelines to prevent “arbitrary and discriminatory 
enforcement” of the law.’ However, even if the issue is seen as a non-constitutional matter, 
it is diffi cult to see how a prosecutor can fairly determine when charges are proper.

Again, the distinction between actions and non-actions demonstrates the vagueness prob-
lem. BS laws compel people to make the world (or, at least, a small part of it) better, rather 
than punish actors for actively making it worse. In the latter case, the identifi able conduct of 
the accused, and the demonstrable harm caused by those actions, serve to single out the 
actor as a plausible candidate for prosecution. With laws that punish for nothing, rather than 
something, there is a need for alternative objective criteria. At least with commission-by-
omission liability, there are identifi able criteria, such as the status relationship of the parties, 
contractual understandings, or the suspect’s personal connection to the emergency by hav-
ing created the initial risk. In contrast, with BS laws, which impose a duty to aid strangers 
(potentially, anyone), criminal responsibility is based on imprecise factors (e.g. the duty to 
provide ‘reasonable assistance’) and nearly unknowable circumstances (e.g. that the stranger 
is exposed to ‘grave’ physical harm, and that assistance can be rendered without any ‘danger 
or peril’ to the actor or others).

As the Genovese case demonstrates, these omission criteria are far less helpful in deter-
mining whether and against whom a prosecution should be initiated than are identifi able 
acts of commission. There is a signifi cant risk with BS laws that the decision to prosecute 
will be based on a prosecutor’s perceived need to respond to public outrage, which in turn, 
may be based less on the merits of the case and more on media coverage (which, in turn, 
may be founded on inappropriate factors, such as race, background, or even the physical 
attractiveness of the victim and/or the supposed poor character of the bystander). Not only 
may persons guilty of Bad Samaritanism avoid conviction because of selective enforcement, 
but the process may result in prosecution of persons who, upon cooler refl ection, we might 
realize are innocent of wrongful not-doing.

There are also utilitarian reasons to question the wisdom of BS legislation. First, if such 
laws are taken seriously, the costs of investigating and potentially prosecuting bystanders 
might be prohibitive. Imagine the investigation necessary to decide whether to prosecute 
any of the Genovese bystanders and, if the decision were to proceed, to determine which of 
them to prosecute. Second, to the extent that BS statutes are narrowly drafted to reduce the 
risk of unfairness, prosecutions are likely to be rare (and convictions even rarer). Therefore, it 

144 Th e reference is to the following incident referred to earlier in the article: ‘Kitty Genovese—a young 
Queens, New York woman—cried for help for more than half an hour outside an apartment building as her 
assailant attacked her, fled, and then returned to kill her. According to reports at the time, as many as thirty-
eight persons heard her pleas from the safety of their residences, but did nothing to help her.’

For that matter, why did the Genovese bystanders144 hear the woman scream but fail to
act, if in fact that was the case? Is it at least possible that some of the bystanders did not
know she was in dire jeopardy? A person who wakes up from a sleep often fails to appreci-
ate her surroundings. Also, perhaps some of them—even all of them—believed that some-
one else had already called the police. It may be that, despite the condemnation directed
at the Genovese bystanders, few, if any, of them were guilty of Bad Samaritanism. In view
of the inherent ambiguities in such circumstances, if juries take their duties seriously—
including the presumption of innocence—few, if any, BS convictions will result. If emotions
and bad character attributions rule the day, however, innocent persons will be improperly
convicted.

Third, the threat of convicting innocent persons points to a related danger. BS statutes
are so rubbery in their drafting that they grant police and prosecutors too much discretion to
determine whether and whom to prosecute. The due process clause prohibits the enforce-
ment of penal laws that ‘fail to establish guidelines to prevent “arbitrary and discriminatory
enforcement” of the law.’ However, even if the issue is seen as a non-constitutional matter,
it is diffi cult to see how a prosecutor can fairly determine when charges are proper.

Again, the distinction between actions and non-actions demonstrates the vagueness prob-
lem. BS laws compel people to make the world (or, at least, a small part of it) better, rather
than punish actors for actively making it worse. In the latter case, the identifi able conduct of
the accused, and the demonstrable harm caused by those actions, serve to single out the
actor as a plausible candidate for prosecution. With laws that punish for nothing, rather than
something, there is a need for alternative objective criteria. At least with commission-by-
omission liability, there are identifi able criteria, such as the status relationship of the parties,
contractual understandings, or the suspect’s personal connection to the emergency by hav-
ing created the initial risk. In contrast, with BS laws, which impose a duty to aid strangers
(potentially, anyone), criminal responsibility is based on imprecise factors (e.g. the duty to
provide ‘reasonable assistance’) and nearly unknowable circumstances (e.g. that the stranger
is exposed to ‘grave’ physical harm, and that assistance can be rendered without any ‘danger
or peril’ to the actor or others).

As the Genovese case demonstrates, these omission criteria are far less helpful in deter-
mining whether and against whom a prosecution should be initiated than are identifi able
acts of commission. There is a signifi cant risk with BS laws that the decision to prosecute
will be based on a prosecutor’s perceived need to respond to public outrage, which in turn,
may be based less on the merits of the case and more on media coverage (which, in turn,
may be founded on inappropriate factors, such as race, background, or even the physical
attractiveness of the victim and/or the supposed poor character of the bystander). Not only
may persons guilty of Bad Samaritanism avoid conviction because of selective enforcement,
but the process may result in prosecution of persons who, upon cooler refl ection, we might
realize are innocent of wrongful not-doing.

There are also utilitarian reasons to question the wisdom of BS legislation. First, if such
laws are taken seriously, the costs of investigating and potentially prosecuting bystanders
might be prohibitive. Imagine the investigation necessary to decide whether to prosecute
any of the Genovese bystanders and, if the decision were to proceed, to determine which of
them to prosecute. Second, to the extent that BS statutes are narrowly drafted to reduce the
risk of unfairness, prosecutions are likely to be rare (and convictions even rarer). Therefore, it
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is unlikely that the threat of punishment will have the desired effect of inducing bystanders to 
help persons in peril. The muted threat of a misdemeanor conviction is less likely to promote 
good behavior than the threat of public scorn that follows the publicity of such cases, or a 
Samaritan’s own conscience.

Third, to the extent that such laws do, in fact, compel ‘Good Samaritanism,’ there is a risk 
that the Samaritan will hurt the person she is trying to assist, hurt others in the process, or 
unforeseeably harm herself. Fourth, since BS statutes are not linked to any prevention-of-
harm causal requirement (i.e., it is not necessary to successfully prevent the threatened harm 
from occurring; it is enough to give it ‘the old college try’), the costs of such laws may easily 
outweigh their limited practical benefi ts. Even supporters of BS legislation concede that the 
law only helps at the boundaries.

There is one fi nal reason to question the wisdom of BS statutes. Not only are positive 
duties morally less powerful than negative ones, but they also restrict human liberty to a 
greater degree. A penal law that prohibits a person from doing X (e.g. unjustifi ably killing 
another person) permits that individual to do anything other than X (assuming no other nega-
tive duty). In contrast, a law that requires a person to do Y (e.g. help a bystander) bars that 
person from doing anything other than Y. The edict that ‘no student may laugh aloud at a 
fellow student’s silly answers to a professor’s questions’ only marginally restricts a student’s 
autonomy—she can silently laugh at her colleague, sleep through the answer, or walk out 
of the room to protest the student’s stupidity, just to name a few examples. However, a 
rule requiring a student to ‘provide reasonable assistance to a fellow student in jeopardy of 
offering a silly answer to a professor’s question,’ not only is less precise, but also prevents 
students from doing anything other than help.

Arguments in favour of punishing omissions
Th ere are two main arguments in favour of punishing omissions. Th e fi rst is that the line 
between an act and an omission is too fi ne a line on which to place any great weight. Consider 
a person who drops a vase: is this an act (‘dropping the vase’) or an omission (‘not holding 
on to it’)? We saw in Part I of this chapter that this argument has received some judicial sup-
port.145 In reply those who support the distinction accept that cases on the borderline are 
complex, but that is oft en true when one seeks to draw a distinction between two concepts. 
Th ey argue that the distinction is a basic one in morality: taking food away from a starving 
person is not the same as failing to provide food to such a person. To these kinds of argu-
ments William Wilson has replied: ‘What is morally worse/causally more signifi cant: shoot-
ing a child to prevent the agony of her burning to death in a fl aming inferno one is powerless 
to prevent, or failing to save a similar child from a similar fate by the simple mechanism of 
unlocking the door behind which she is trapped?’146

Th e second argument in favour of punishing omissions is based on the concept of social 
responsibility. In an important article on this topic, Ashworth contrasts two basic approaches 
to omissions: the conventional view and the ‘social responsibility view’. Th e conventional 
view suggests that criminal law should not impose omissions except in clear and serious 
cases. Th e social responsibility view147 would draw attention to the need for cooperation in 

145 e.g. Lord Mustill in Bland [1993] AC 789.   146 W. Wilson (2003: 81).
147 He relies on Raz (1985).
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social life.148 Ashworth supports the social responsibility view and explains his reasoning in 
the following passage:149

A. Ashworth, ‘The Scope of Criminal Liability for Omissions’ (1989) 105 Law 
Quarterly Review 431

The social responsibility view of omissions liability grows out of a communitarian social 
philosophy which stresses the necessary interrelationship between individual behaviour 
and collective goods. Individuals need others, or the actions of others, for a wide variety 
of tasks, which assist each one of us to maximise the pursuit of our personal goals. A 
community or society may be regarded as a network of relationships which support one 
another by direct and indirect means. But the community also consists of individuals, each 
having certain basic rights (such as the right to life). It is therefore strongly arguable that 
each individual life should be valued both intrinsically and for its contribution (or potential 
contribution) to the community. It follows that there is a good case for encouraging co-
operating at the minimal level of the duty to assist persons in peril, so long as the assist-
ance does not endanger the person rendering it, and a case may be made for reinforcing 
this duty by the criminal sanction. (There are arguments for other duties too.) The argument 
does not rest on a simple utilitarian calculation of benefi ts, ensuring a net saving of lives 
with comparatively little inconvenience of other members of society. Nor does it rest on the 
prediction that both respect for the law and the level of social co-operation will be improved 
if the law encourages morally desirable conduct, although those would be benefi cial con-
sequences. The foundation of the argument is that a level of social co-operation and social 
responsibility is both good and necessary for the realisation of individual autonomy. What 
this requires is a general moral and legal recognition of people’s vital interests. ‘Physical 
integrity . . . is necessary for the accomplishment of any human aim, and so is an appropri-
ate subject for a system of mutually restraining duties.’ Each member of society is valued 
intrinsically, and the value of one citizen’s life is generally greater than the value of another 
citizen’s temporary freedom. Thus it is the element of emergency which heightens the 
social responsibility in ‘rescue’ cases, and which focuses other people’s vital interests into 
a ‘deliberative priority’, and it is immediacy to me that generates my obligation. The con-
cepts of immediacy and the opportunity of help (usually because of physical nearness) can 
thus be used to generate, and to limit the scope of, the duty of assistance to those in peril. 
The duty might well be subject to other limitations too. It should only arise in ‘easy rescue’ 
cases, where the assistance is unlikely to endanger the safety of the person present. And 
the duty to render assistance must give way to the individual’s right to self-determination: 
if a person wishes to be left to die, respect for that person’s autonomy should prevent any 
duty of assistance from arising.

In the following passage Neil Cobb warns of the assumptions that can underpin the 
current law on liability for omission. He critically examines the decision of Stone and 
Dobinson.150 ←4 (p.76)

148 See Feinberg (1988: 126–85) for further discussion of arguments in favour of imposing liability for 
omissions.

149 For the arguments against Ashworth’s views, see G. Williams (1991a).   150 [1977] QB 354 (CA).
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a ‘deliberative priority’, and it is immediacy to me that generatese my obligation. The con-y
cepts of immediacy and the opportunity of help (usually because of physical nearness) can
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The duty might well be subject to other limitations too. It should only arise in ‘easy rescue’
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N. Cobb, ‘Compulsory Care-giving: Some Thoughts on Relational Feminism, 
the Ethics of Care and Omissions Liability’ (2008) 39 Cambrian Law Review 
11 at 21–4

(a) “Special” relationships of care: judging motherhood

Perhaps the most well-established omission duties derive from the special set of obligations 
imposed by the criminal law upon particular human relationships. These status relationships 
are clearly signifi ers of law’s own hierarchy of the responsibilities human beings owe to one 
another. Intrinsic relationships of care-giving are those founded upon conjugality between 
spouses, the dependency of a child upon his or her parent and other proximate blood relation-
ships. To a certain extent, this approach to compulsory care-giving must pose diffi culties for 
some feminists. Considered against the backdrop of the refusal to impose duties towards 
strangers, these rules reinforce a traditional normative model of kinship and interdependency 
organised around conjugality and blood ties. In turn, they provide another reminder of the 
historic heteronormative preoccupations of the common law.

On the other hand, one might expect relational feminists to support the signifi cance given 
here to the care of children. Recognition of the value of the nurturing of the young, and the 
depth of the interrelationship between mother and child, is central to relational theories. As 
noted earlier, many such scholars derived their ethical framework from the practical reality 
of women’s care-giving arising from their role as mothers. For instance, Martha Fineman 
proposes a normative hierarchy of care-giving that places the mother-child dyad at the heart 
of care. One might conclude, then, that at the very least the criminal law’s claim about the 
intrinsic responsibilities of care-giving incumbent on a parent is indisputable from a feminist 
relational perspective. Yet what must still remain troubling for feminists in this context is the 
role of judgement intrinsic to a disciplinary, and materially punitive, system like the criminal 
law, and how invariably this judgement has gendered implications.

Moral judgment by the legal system upon child-rearing is likely to affect women dispro-
portionately because they remain predominantly responsible for the care of young people. 
One of the classic liberal arguments against omissions duties is that, unlike offences of 
action defi ned clearly in terms of the prohibited behaviour, the criminal law provides no 
guide to the steps required to satisfy their duties of care-giving. Yet there is unlikely to exist 
the same jurisprudential concern about lack of clarity in the context of parenting, as caring 
duties of parenthood tend to be presented as self-evident. More particularly, contemporary 
discourses tend to glorify motherhood. Society continues to shore up powerful standards 
upon women and this gives rise to the general concern that an ethics of care, when associ-
ated with women specifi cally, has dangerous implications. Indeed, this fear seems to be 
borne out by the recent spate of ‘failure to protect’ statutes. The reality of many women’s 
lived experiences, in which harm to children in contexts of domestic violence by violent male 
partners, seems to carry little weight in the face of an apparent expectation that mothers 
can and should do everything in their power to protect their children from harm. Moreover, 
the process of punishment of mothers in contexts of domestic violence also ensures dis-
cursive constructions that position mother and child in opposition to one another. In such 
circumstances, law fails to adequately recognise the extent to which punishment of the 
mother ultimately harms the child and that they are both the victims of the violence meted 
out most often by a man.

In light of these observations, the decision in Stone and Dobinson is perhaps revealing 
when considered again from a relational feminist perspective (as long as one remains aware 
of the provisos raised earlier about the contribution a single case can make to our conclusions 
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about the care-giving experiences of women). Generally (and most obviously) what the 
 decision seems to reinforce is the broader claim that women more often than not fi nd them-
selves primary care-givers in domestic relationships. Though the victim was Stone’s blood 
relative it was Dobinson who took on all care-giving responsibilities. There is the sugges-
tion of even greater illustrative potential, however, when one considers the short paragraph, 
entirely ignored by the Court of Appeal itself in reaching its judgment on the case, in which 
the leading judge describing in passing Dobinson’s interrogation by the police:

When asked, “You are a woman and you go into the bedroom. Your own common sense would 
tell you that she needed attention?” She is said to have replied “She never complained so I didn’t 
bother.”

The specifi c, explicit reference to Dobinson’s sex, and the particular common sense of car-
ing apparently available to her as a woman, provides a fl eeting glimpse, perhaps, of deeper 
gendered conclusions about her conduct. In the context of care-giving there is seemingly 
nothing more damning than a woman’s inability (or refusal) to satisfy the social expectations 
of her gender.

(b) Voluntary undertaking of responsibility: of choice and coercion

One might well conclude that the rule that an omissions duty will arise if a defendant has 
voluntarily undertaken responsibility for another provides a more attractive model for com-
pulsory care-giving than the imposed status offences. There are two components to the 
justifi cation for criminal liability in this context. First, in undertaking responsibility for another 
you are identifi ed as primary carer and, accordingly, others that might seek to take on caring 
responsibilities would be deterred from interfering in the welfare of the dependent individual. 
Second, the requirement of voluntariness appears to refl ect again the prioritisation placed by 
the criminal law upon individual autonomy. Beyond the expectation of the law that you care 
for those within the (constructed) family unit, care is entirely in your gift, to be entered into in 
a quasi-contractual fashion. Drawing once more from my previous argument, while respon-
sibilities to others are subject, then, to the prior value of the individual, this could in fact be 
viewed as necessary, in certain circumstances, to enable the realisation of prior care-giving 
responsibilities. Rather than treating such an approach as an indication of a selfi sh legal order 
it might be seen instead to provide individuals with a space within which they can ensure 
that they satisfy their responsibilities to those dependent upon them. If one wishes to care 
for another then one should be able to take on that responsibility voluntarily, bringing oneself 
within the ambit of the criminal law.

Yet I am also concerned by the broader implications of the notion of a voluntary undertak-
ing of responsibility. Underpinning the interpretation of the duty as I have presented it here 
is a construction of care-giving that appears once again to be based upon a masculine model 
of care. Voluntary undertaking of responsibility for others as an ethical basis for criminal 
liability, because one has actively claimed a duty for another’s care, assumes that individu-
als are empowered to negotiate these responsibilities freely. However, as noted above, the 
experience of womanhood promulgated by relational feminists asserts that connection is 
too often the result of economic, social or psychological coercion. Put another way, the 
notion of voluntary undertaking of responsibility fails to consider the possibility that care-
giving might not always be freely negotiated (with all the implications carefully evaluated) 
from a position of separation and therefore power, but may be imposed when contexts 
and circumstances position individuals within relationships of care-giving and dependency. 
One particular problem with such coercion is that individuals often fi nd themselves subject 
to care-giving responsibilities that they are unable to effectively satisfy. More importantly, 
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however, it is men who are usually most free to negotiate in and out of these relationships 
of care.

My concern extends beyond the parenting role to all relationships in which one fi nds sys-
temic coercion over the care-giving roles of individuals. For instance, a well-established basis 
for omissions liability, deriving from the broader liability arising from voluntary undertaking 
of responsibility, is the contract. Alan Norrie has suggested that the development of this 
contractual model refl ected the need to fi nd a basis for the increasing interconnectedness 
of capitalism in late nineteenth century England. But with capitalism comes also the role 
economic power plays in shaping the process of undertaking, again challenging the model of 
free negotiation of care-giving responsibilities (available to the white, middle class male) that 
the criminal law presumes.

I want to return, fi nally, to the case of Stone and a further excerpt from the overlooked 
police interview with Mrs Dobinson. Once again, I am wary of drawing specifi c conclusions 
about the nature of law from this case. It involves one story, one particular era, and one 
particular woman. Yet what seems [so] peculiar to me is the absence of any consideration of 
the explicitly gendered implications of the context in which Dobinson’s care-giving seems to 
have taken place. As the Court of Appeal noted:

The appellant [Dobinson] said she kept telling Ted (the other appellant), but that he would not do 
anything. He just told her, “Leave it while tomorrow.” She was asked why she did not get help and 
she replied, “I asked him to get a doctor. He said he had tried to, but because the deceased was not 
on his panel the doctor wouldn’t come.” When asked why she did not speak to the lady next door 
or to Mrs. Wilson’s daughter, who was a nurse, she is said to have replied, “I daren’t. He is boss 
down there. I daren’t do anything unless he tells me. She is not my sister, so I left it to him.”

This excerpt serves as an illustration of the reality that care-giving by women often takes 
place in the absence of the kind of empowerment predominantly experienced by men, and 
assumed by the notion of voluntary undertaking.

Finally, the decision in Stone and Dobinson is useful for relational feminists beyond the 
insight it provides into women’s experience of compulsory care-giving because it suggests 
the rule on voluntary undertaking of responsibility potentially remains structurally gendered. 
As Alan Norrie has previously noted, closer consideration of the case suggests some prob-
lematic reasoning:

The argument rests on a play on the concept of an undertaking. Dobinson had, as a matter of fact, 
‘undertaken’ certain actions on the deceased’s behalf, but there was no evidence that she had 
made an undertaking to perform such tasks as she performed. There is a slide in the judgment 
between ‘undertaking’ in a practical and in a ‘contractual’ sense.151

Norrie argues that the concept of undertaking was deliberately “manipulated into action” in 
this way by the judges of the Court, who appreciated “they had no real basis in law for estab-
lishing a duty to act in the case of [the] defendant”, in order to ensure a conviction in the face 
of the harrowing death of the victim. However, from a relational feminist perspective I want to 
pose a further alternative interpretation of this apparent slippage in meaning. Could it be said 
instead that the judges of the Court, acculturated themselves according to a masculine vision 
of empowered negotiation of care-giving responsibilities, actually believed that evidence of 
Dobinson’s practical care-giving presupposed that her responsibility was voluntarily under-
taken? If so, it is perhaps time the reality of coercive care-giving (not just among women) was 
confronted explicitly within the rules on criminal liability for omissions.

151 Norrie (2001: 127).
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QU E ST IONS
In 1. Brock and Wyner [2001] 2 Cr App R 31 (discussed in Padfi eld (2000) and Glazebrook 
(2001)) two project workers at a hostel for homeless people were convicted under 
 section 8 of the Misuse of Drugs Act 1971 for not preventing drug selling in the hos-
tel. Is such a conviction appropriate?
Is it a greater infringement of your liberty to be required to act in a particular way or 2. 
to be forbidden to act in a particular way?
If a celebrity were seriously injured in a car crash and a photographer took pho-3. 
tographs, rather than summoning help, should the photographer be guilty of an 
off ence?
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. arguments against holding people responsible 
for the consequences of their actions
Although students oft en assume that criminal law must concern itself with causation, it 
would be possible to construct a system of criminal law where issues of causation were irrel-
evant. Supporters of such a system argue that the consequences of our acts are beyond our 
control and a matter of luck. One way of putting the argument is this: Alf, Bertha, and 
Charles all throw a punch at someone, intending to give her a black eye. Alf ’s victim jumps 
out of the way at the last moment and escapes unhurt. Bertha’s punch lands on target and 
gives the victim the hoped-for black eye. Charles’s victim tries to jump out of the way of the 
punch, but falls over, bangs her head, and dies. Did not Alf, Bertha, and Charles all do the 
same thing? Th e diff erent consequences were out of their control. Charles was ‘unlucky’ 
that his victim died; it was just luck that Alf ’s escaped. It is therefore only fair, the argument 
goes, to punish people for what is within their control, that is, what they do, and to ignore the 
things which are outside their control, such as what happens as a result of their actions. Th e 
criminal law should therefore only penalize acts and ignore the consequences of those acts. 
In practical terms the law would punish acts which endangered others; whether any harm 
actually resulted being a matter of chance.152 Many leading fi gures in the academic world 
are sympathetic to the force of this argument: Joel Feinberg,153 Andrew Ashworth,154 and 
Sanford Kadish,155 to name but a few.156 A recent powerful example of this argument can be 
found in Larry Alexander and Kimberly Kessler Ferzan’s book, Crime and Culpability:

L. Alexander and K. Kessler Ferzan, Crime and Culpability (Cambridge: 
Cambridge University Press, 2009), 172–3

Consider the following thought experiment. Assume that you are watching a DVD in which 
an actor decides that he wishes to kill his victim. He buys the gun. He lies in wait until she 
arrives home. He fi res the gun. Now, press stop on the remote control. At this point, the actor 
has revealed his willingness to harm the victim. He has shown that he does not respect her 
life. He has acted with the purpose of killing her. Now, hit play. The bullet hits the victim, and 
the victim dies.

What have these later frames told you about what the actor deserves? We submit that they 
tell you nothing. These later frames speak neither to the infl uence that the law and morality 
can have over the actor nor to the infl uence that the actor can have over the harm that occurs. 
Choice is a desert basis. Causation is not . . . .

Consider the following claim by Michael Moore (2010) “ ‘Causation matters’ seems a pretty 
good candidate for a fi rst principle of morality”. Really? It seems to us that “you break it, you 
buy it” is not a fi rst principle of the criminal law. Rather, the fi rst principle is “treat others with 
suffi cient concern”. Now, whatever the actor is going to do, the criminal law can infl uence 
the actor only by guiding the choice he makes. It is at this point that law and morality guide 
action, and it through his choice that the agent controls his action and the results of his action. 

152 Ashworth (1987b). Although whether the harm did or did not result would be useful evidentially in 
indicating whether the conduct was dangerous. See also J. Lewis (1989) for a discussion of the impact of such 
thinking on sentencing.

153 Feinberg (1970 and 1995). 154 Ashworth (1988). 155 Kadish (1994).
156 Parker (1984). Many supporters draw on the writing of Kant (see the discussions in A. Moore (1990) 

and Nagel (1979)). For a rejection see Johnson (2010) and Wallen (2010).
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can have over the actor nor to the infl uence that the actor can have over the harm that occurs.
Choice is a desert basis. Causation is not . . . .
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the actor only by guiding the choice he makes. It is at this point that law and morality guide
action, and it through his choice that the agent controls his action and the results of his action.
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If the agent does not foresee harm, he is not held responsible for harm just because he 
caused it. In other words, causation without choice does not matter. So, if the criminal law’s 
power and the agent’s power over results occur at the point in time that the actor chooses to 
act, from where does the result itself derive additional moral power?

At fi rst this sounds a thoroughly convincing argument, but, as Paul Robinson has pointed 
out, those who argue that consequence should not matter are ‘a breed that exists (and will 
probably always exists) only in academia. I know of no jurisdiction that actually takes 
such a view’.157

. arguments that consequences do matter
Th e reactions of the actor and bystanders
Th e consequences of a person’s actions aff ect the reaction of the actor and passers-by. If A 
is driving dangerously and kills a child, quite diff erent emotions will be felt by all involved 
than if A just misses a child.158 A will feel very guilty about the death of the child, but may 
soon forget the near miss. Th e fact that such reactions are near universal indicates that they 
refl ect a moral truth that consequences do matter and people feel responsible for the conse-
quences of what they do.159 Even if there is not a ‘logical’160 argument that can explain why 
we should be responsible for the consequences of our actions, it is clearly fundamental to our 
common experience and the way our society works. Kimberly Kessler161 suggests, however, 
that such reactions refl ect the distress at the harm suff ered (or not suff ered) by the victim, 
rather than judgments about the actor’s responsibility.

Action reasons and outcome reasons
John Gardner162 argues that there is an important diff erence between what he calls ‘action 
reasons’ and the ‘outcome reasons’ against doing something. An action reason is an argu-
ment for not performing a certain kind of action, whatever the consequences. An outcome 
reason sees the reason for not performing the action as the bad consequences that fl ow from 
that action. An example will clarify. A person tells a lie to a friend. Telling a lie could be 
described as wrong simply because lying is wrong (an action reason) but also because lying 
has bad consequences (it breaks down the trust in the friendship). Th e consequences of an 
action therefore do matter in that they provide another (outcome) reason for (or against) 
acting in a particular way.

Th e importance of consequences to our humanity
In the following passage, Tony Honoré argues that it is part of treating people as human that 
both the good and bad consequence of their actions are taken into account:

157 Robinson (1997: 109). 158 B. Williams (1981).
159 Jareborg (1993) argues that deciding the appropriate public response to wrongdoing involves 

 considerations that are not relevant in making a moral judgment about the behaviour.
160 M. Moore (1997: 232) argues that the fact that a defendant is responsible for the consequences of his or 

her action is self-evident as a ‘foundationalist principle’. 
161 Kessler (1994). 162 Gardner (1998).

If the agent does not foresee harm, he is not held responsible for harm just because he 
caused it. In other words, causation without choice does not matter. So, if the criminal law’s
power and the agent’s power over results occur at the point in time that the actor chooses to
act, from where does the result itself derive additional moral power?
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A. Honoré, ‘Responsibility and Luck’ (1988) 104 Law Quarterly Review 530 at 
543–5

[O]utcome-allocation is crucial to our identity as persons; and, unless we were persons 
who possessed an identity, the question of whether it was fair to subject us to responsi-
bility could not arise. If actions and outcomes were not ascribed to us on the basis of our 
 bodily movements and their mental accompaniments, we could have no continuing history 
or character. There would indeed be bodies and, associated with them, minds. Each would 
possess a certain continuity. They could be labelled A, B, C. But having decided nothing and 
done nothing these entities would hardly be people.

In the real world, fortunately, human bodily movements and their mental accompani-
ments are with some exceptions interpreted as actions and decisions. They are ascribed 
to authors, who accordingly count as persons; and it is by virtue of these ascriptions that 
each of us has a history, an identity and a character. But there is a price to be paid for being 
a person. As the counterpart of this status we are responsible for our actions and their 
consequences, and sometimes this responsibility exposes us to legal sanctions. To ascribe 
personhood and responsibility to people in this way is to apply normative principles. It is not 
merely that others attribute to us an identity and a character, but that we are entitled to claim 
them for ourselves and to ascribe them to others. Others in turn not only hold us responsible 
for our actions and their outcomes, but are entitled to do so. Of course the balance between 
personhood and responsibility cannot, any more than the system of outcome-allocation, 
be said to rest on a social contract. We have never decided to assume responsibility in 
exchange for the gift of personal identity. Both are natural in the sense that we can neither 
choose them nor give them up. Considered as a bargain, the exchange would not even, 
properly speaking, be in our interest; for to be responsible is part of what it means to be a 
person and hence to have interests. But the normative principles involved may be regarded 
in a pre-moral sense as well-founded, since they embody a balance between identity and 
responsibility.

Such are the normative arguments for allocation according to outcomes and, as a corol-
lary, for strict legal liability for the harmful upshot of risky conduct. In practice most ordinary 
people endorse the former and most lawyers the latter, though either might be hard put to 
say why. Virtually no one inside or outside the law believes that fault and desert are the sole 
basis of responsibility. In their off-duty moments even those philosophers and theologians 
who in theory cleave to fault alone assign credit and discredit for actions and their outcomes 
in cases where blame and praise are not in point. Take a non-moral example: the contrast-
ing fortunes of X and Y, two footballers playing in a needle match. X miskicks but a gust of 
wind carries the ball into the opposing goal. He is credited with a goal, but not praised for 
scoring it. It would be better, of course, had he been skilful as well as lucky, for he would 
then both be credited with the goal and praised for scoring it. Y aims a skilful shot at goal, 
but this time a gust of wind diverts it. He is praised for his good shot but not credited with a 
goal. It would be still worse for him had his shot been a bad one. X is lucky, Y unlucky; but it 
is the outcome of their actions, not what they deserve, that primarily determines credit or its 
absence. Desert merely increases or diminishes credit or discredit. Take a legal example. I 
fi re at my rival intending to kill him. It would be murder if I succeeded, but I miss. I am guilty 
only of an attempt. If fault is to be judged by disposition, my fault is as great as if I had hit him, 
but my responsibility is less. Now for an extra-legal example. If purely by your fault in darting 
out into the road I run you over, I must stop, send for the ambulance and give you what help 
I can in the meantime. My responsibility is not as great as if I had been at fault. It may not be 
legal: that depends on the applicable system of law. It may not be moral in the sense that I am 
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morally responsible for the accident itself. But, just because I have hurt you, I am responsible, 
and by virtue of that responsibility bound to take certain steps. Indeed, unless I am wholly 
insensitive, I shall feel and express regret for the harm I have done. For it is a myth that fault 
and desert are essential to responsibility. They serve rather to increase the credit or discredit 
for the outcome of our behaviour that we incur in any event.

It is only this primary outcome-responsibility that can explain why we (rightly) judge mur-
der more severely than attempted murder and causing death by dangerous driving more 
severely than dangerous driving. It is said that morally the harmful outcome makes no dif-
ference; and indeed the difference between causing death by dangerous driving and mere 
dangerous driving, like the difference between aiming a good shot at goal and scoring a 
goal, is causal, a matter of outcomes. On a narrow view of morality the cases are not morally 
distinguishable. For allocation according to outcomes is not allocation according to effort, 
talent or disposition. A good outcome can sometimes be achieved with less effort than a 
bad outcome, and by a person with less talent and a worse character. Outcome-allocation 
is allocation according to results, whether they constitute achievements or botches. But it 
does not follow that the system of allocation according to result, in contrast with its applica-
tion to individual instances, lacks a moral or pre-moral basis. The person concerned, though 
he cannot be sure what the outcome of his action will be, has chosen to act in the knowl-
edge that he will be credited or debited with whatever it turns out to be. Moreover we can-
not opt out of the system by which we obtain credit for favourable outcomes; and so we 
cannot slough off the burden of discredit either. Finally, it is outcomes that in the long run 
make us what we are.

Part of our response to when people are in fact injured by the defendant’s action is an 
acknowledgement that the victim has been harmed. A major complaint about the 
Alexander/Kessler Ferzan view is that it fails to adequately acknowledge the harm done to 
the victim by the defendant. A defendant who kills a victim has not just done ‘an act which 
is likely to endanger life’, he or she has actually killed someone. Although their theory is 
very persuasive if criminal law were just about assessing a defendant’s blameworthiness, 
the criminal law also has an important role in recognizing the wrong done to victims. Th at 
the Alexander/Kessler Ferzan view fails to do.

Of course, the choice is not just between saying you are not responsible for any of the 
 consequences of your actions and saying you are responsible for all of the consequences. 
Most commentators take the view that you are responsible for some but not all of them. It 
is the rules of causation in the criminal law that seek to take this middle path and defi ne for 
which of the consequences of an accused’s actions you are responsible.163
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 seeking a coherent approach to causation
One key question about causation in the law is: ‘To what extent is causation a question or 
fact and to what extent is it a question of judgment?’ In other words, in causation cases are 
we asking ‘Did the defendant cause this result?’ or ‘Should the defendant be held responsi-
ble for this consequence?’164 To some, causation should not be regarded as a quasi-scientifi c 
question but rather a question about whether it is fair to impute this consequence to the 
defendant.165 To others the questions of culpability and causation should be kept quite 
distinct.166

It has become common for those examining the case law on causation to conclude that, 
rather than applying any general principles, the judge simply considers what he or she 
considers to be the common sense answer on causation and declares that to be the legal 
position.167 In other words it is not possible to set out any guiding rules of causation. Th is 
section will consider attempts by those who reject such an argument and seek to develop 
some general principles governing the law on causation. ←6 (p.88)

. ‘causal minimalism’
Th is view is that factual causation (but for) causation (as explained above at p.xxx) should 
be the guiding rule for the criminal law. Opponents point out that it could throw the net 
of potential liability very widely: the stabber’s grandmother could be said to be a but for 
cause of the stabbing. Supporters reply that such concerns are easily dealt with by the law 
on mens rea, which would acquit the grandmother because she clearly lacked it. However, 
this reply is not available in relation to crimes of strict liability which do not require proof 
of mens rea.168

. hart and honoré
In their important work, Causation in the Law,169 Hart and Honoré suggest an alternative 
approach. Th ey place much weight on giving causation its ordinary meaning. Th ey focus 
on the diff erence between normal and abnormal eff ects. Only abnormal conditions can 
be causes; normal conditions cannot. Normal conditions ‘are those conditions which are 
present as part of the usual state or mode of operation of the things under inquiry’.170 Th ey 
give an example of a person who lights a match by a haystack, setting it ablaze. Th e fact that 

164 Fumerton and Kress (2001). 165 Brudner (1998). 166 e.g. M. Moore (1999).
167 As seen in Part I of this chapter, the legal principles relied upon by the courts, such as the operating 

and substantial cause test, are so vague that they leave the judiciary open to such charges.
168 For criticism of causal minimalism, see R. Wright (1985 and 1988).
169 Hart and Honoré (1985). 170 Hart and Honoré (1985: 35).

Morse, S. (2004) ‘Reason, Results and Criminal Responsibility’ University of Illinois
Law Review 363.

Westen, P. (2010) ‘Resulting Harms and Objective Risks as Constraints on Punishment’
Law and Philosophy 401.y
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there is oxygen in the air will be a normal condition and so not a cause. Th e lighting of the 
match will be abnormal and so can be regarded as a cause. In the following passage, they 
explain that the free, voluntary, and informed act of a human being will be regarded as an 
abnormal act that ‘breaks the chain of causation’ and takes over responsibility for resulting 
harms, rendering earlier actions no longer causes:

H.L.A. Hart and A. Honoré, Causation in the Law (2nd edn, Oxford: OUP, 1985), 
42–4

If unusual quantities of arsenic are found in a dead man’s body, this is up to a point an 
explanation of his death and so the cause of it: but we usually press for a further and more 
satisfying explanation and may fi nd that someone deliberately put arsenic in the victim’s 
food. This is a fuller explanation in terms of human agency; and of course we speak of the 
poisoner’s action as the cause of the death; though we do not withdraw the title of cause 
from the presence of arsenic in the body—this is now thought of as an ancillary, the ‘mere 
way’ in which the poisoner produced the effect. Once we have reached this point, however, 
we have something which has a special fi nality at the level of common sense: for though we 
may look for and fi nd an explanation of why the poisoner did what he did in terms of motives 
like greed or revenge, we do not regard his motive or speak of it as the cause of the death 
into which we are inquiring, even if we do (as is perhaps rare) call the poisoner’s motive 
the ‘cause’ of his action. The causal explanation of the particular occurrence is brought to a 
stop when the death has been explained by the deliberate act, in the sense that none of the 
antecedents of that deliberate act will count as the cause of death. This is not to say that 
causal inquiries may not be pursued further. We may, for example, discover that someone 
provided a reason or opportunity for the poisoner to do the deed, e.g. by persuading him not 
to hesitate or by supplying an appropriate dose of poison. In that case a causal relationship 
of some sort may indeed be established between the conduct of the person who supplies 
the advice or means and the death of the victim. The latter can properly be described as 
a consequence of the persuasion or the provision of poison. But the fact that what is here 
unearthed is not the central type of causal relationship but something more tenuous is 
marked by the fact that we would not happily say that the accomplice had either ‘caused’ 
the death or ‘caused’ the poisoner to kill. We do not therefore trace the central type of causal 
inquiry through a deliberate act.

Although Hart and Honoré’s approach has received much judicial and academic support it 
has its critics. Michael Moore, for example, is concerned about their premise that causation 
should take its meaning from the normal usage of the word.171 He is not convinced that 
there is a ‘normal usage’, at least in diffi  cult cases of causation. Other concerns surround 
their emphasis on the distinction between ‘normal’ and ‘abnormal’ events or conditions.172 
It can be argued that these terms are vague and too easily permit a judge to smuggle in value 
judgments when considering whether a cause is abnormal or not.173 In the extract from Alan 
Norrie’s book at the end of this chapter, further objections are made to Hart and Honoré’s 
analysis.

171 See also Cane (2002: 118).   172 Christlieb (1993).
173 An interesting example is Chamallas and Kerber (1990) who (writing from a feminist perspective) 

criticize the courts’ approach to women who die in attempts to escape from threatening circumstances.
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. reasonable foreseeability
Some commentators and courts have sought to argue that defendants cause the reasonably 
foreseeable consequences of their actions.174 Such a test has a refreshing simplicity. In the 
following passage, Dennis Klimchuk sets out its moral justifi cation: ←7 (p.99)

D. Klimchuk, ‘Causation, Thin Skulls and Equality’ (1998) 11 Canadian Journal of 
Law and Jurisprudence 115 at 129–35

The standard of reasonable foreseeability gives expression to a powerful moral intuition, 
namely, that it is unfair to ask others to answer for those consequences of their actions which 
we could not reasonably have expected them to consider in deciding what actions to perform 
or to refrain from performing. This suggests that the fact that extraordinary operations of 
nature would break the causal chain between the actions of a wrongdoer and the victim’s 
eventual injury follows from the fact that to extend my actions through the intervention of 
such extraordinary operations would in some sense be unfair. The reasonable foreseeabil-
ity test makes explicit the reliance of the doctrine of causation on a sense of fairness only 
implicit in the substantial or operating cause test.

On what does this sense of fairness rely? The key to the answer I defend lies in giving 
attention to the work done by the concept of reasonableness in the standard of reasonable 
foreseeability. I want to borrow an idea that John Rawls develops in Political Liberalism, 
namely that reasonableness and equality are correlative: to act rationally is to act so as to 
further one’s own ends; to act reasonably is to interact with others on terms of equality. 
Thus, the intuition of fairness to which I appealed above relies on the idea that the reasonable 
foreseeability standard gives expression to what I called the principle of equality, namely the 
principle that the law should treat persons as equals.

We have to give some content to the principle of equality. What equality requires in a 
given legal context will be in part a function of the sorts of interests the law protects in that 
context. As a part of public law, the primary relationship in terms of which criminal law is 
 typically conceptualized is that between the state and citizen. Indeed, this suggests a com-
mon means by which the contrast between public and private law is drawn: tort law, for 
example, may be understood as having as its domain those aspects of wrongful conduct in 
which the state has no direct interest, but the pursuit of whose remedy is rather left to the 
private parties involved.

However, along with the relationship between the citizen and the state—most clearly at 
issue when the question is whether some type of action ought to attract the state’s inter-
est—criminal law has as its object, no less than tort law, the relationship citizens have as 
among themselves—most clearly at issue when the question is whether some particular 
action constitutes a violation of the sort of rights the criminal law protects. Thus to ask, for 
example, whether self-defence should be recognized as a defence at all is to ask whether 
the state should ever permit persons the right to self-help when the state’s agents are not 
there to protect them, and this is a question of the relationship between the state’s interests 
and the interests of the individual. To ask whether this particular assault was an act of self-
defence is to inquire into the structure of the interaction between two individuals at the time 
of their violent confrontation. At stake here are not the interests of the state versus those of 
the individual but rather the protection of an individual’s interests as against their interference 
by another. Following Arthur Ripstein, I would suggest that the relevant interests here are 

174 See e.g. Yeo (2000).
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liberty and security. The link to equality is provided by an idea—Kantian in spirit—on which 
I will here rely: to treat persons as equals is to permit them as much exercise of their liberty 
and security interests as is compatible with everyone else doing the same.

My suggestion, then, is that the reasonable foreseeability test alone among the options 
I have considered succeeds in doing so. It will be easiest to see this if we begin by seeing 
how the other options fail to. Along with the substantial or operating cause test, I considered 
earlier two criteria by which we might answer the question of which of his consequences 
a wrongdoer must answer for, namely (1) the wrongdoer must answer for all of those con-
sequences which would not have occurred but for his actions, and (2) the wrongdoer must 
answer for only those consequences which he acted so as to bring about. I suggested above 
that both of these can be dismissed on grounds of unfairness; now I want to give some 
 content to the intuition to which I there appealed. Then I will return to the substantial or oper-
ating cause and reasonable foreseeability tests.

Let’s call the view that the wrongdoer must answer for all of those consequences which 
would not have occurred but for his actions the objective view and the view that the wrong-
doer must answer for only those consequences which he acted so as to bring about the sub-
jective view. As I suggested above, the contrast between these two views can be captured 
in terms of the degree to which an agent has authority over the question of which conse-
quences of his actions will count as his doings. On the objective view, the agent has no such 
authority; on the subjective view, he has the fi nal say. This contrast can also be captured in 
terms of who must bear the costs of the agent’s intervention into the causal chains in which 
he acts and is acted upon. On the objective view, the agent, we might say, acts at his own 
peril; on the subjective view he acts at the peril of others.

The second way of making the contrast most clearly illustrates the extent to which the prin-
ciple of equality, interpreted in the terms I introduced above, is at issue here. To say that on 
the objective view, A acts at his own peril, is to say that (supposing A wishes not to do wrong) 
A cannot act even when the foreseeable consequences of his action do not include harm to 
others, because if harm were to occur, A would have to answer for it anyway. That is to say, 
the security of those who might be harmed if A acted is purchased at the cost of his liberty. 
To say that, on the subjective view, A acts at the peril of others is to say that A will not have 
to consider as reasons against acting a broad range of the consequences of his actions—all 
those other than those he acted so as to bring about, including consequences which will 
 consist in harms to others. That is to say, our security is purchased at the cost of A’s liberty.

Above I suggested that we think of the substantial or operating cause test and the rea-
sonable foreseeability test as attempts to chart a middle ground between the extremes 
represented by what I am here calling the objective and subjective views. But note that the 
 substantial or operating cause test shares the shortcomings of the objective view on the 
terms of analysis just introduced. This follows from the fact that the difference between 
causes sine qua non and substantial or operating causes is one of degree. No less than on 
the objective view, on the substantial or operating cause test the agent is deprived of any 
say over which of the consequences of his actions will count as his doings. No less than on 
the objective view, on the substantial or operating cause test the agent acts at his own peril. 
Thus on the substantial or operating cause test, our security is purchased at the expense 
of the agent’s liberty, and so the substantial or operating cause test violates the principle of 
equality.

The reasonable foreseeability test splits the difference, as it were, between the objective 
view and the substantial or operating cause test on the one hand, and the subjective view on 
the other. On the one hand, by tying the test concerning which consequences a wrongdoer 
must answer for to foresight, the reasonable foreseeability standard does not deprive the 
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agent of all say whatsoever over which of the consequences of his actions will count as his 
doings. On the other hand, by tying the answer to what the agent could have reasonably 
foreseen, the reasonable foreseeability standard prevents the agent from having fi nal author-
ity over which of the consequences of his actions will count as his doings. In this sense, the 
standard of reasonable foreseeability is both public and objective. It is public to the extent 
that it can operate as a rule which guides conduct (unlike the objective view and the substan-
tial or operating cause test, which both leave the question of which consequences count 
as my doings to fortune). It is objective to the extent that it prevents the wrongdoer from 
 measuring the rights of others in terms of his judgment (unlike the subjective view, which 
leaves the question of which of my consequences count as my doings to my say): and the law 
treats us as equals, in part, precisely by denying us the privilege of so doing.

Critics of reasonable foreseeability claim that it does not operate fairly in thin skull rule 
cases, and notably Klimchuck goes on in his article to support the existence of the thin skull 
test in certain cases as an exception to the reasonable foreseeability test.175 Klimchuk justi-
fi es the thin skull rule because it prevents the defendant claiming that the victim must take 
legal responsibility for her physical weakness or ‘protected beliefs’.176

. natural consequences
Th e ‘natural consequence’ approach claims that the defendant is responsible for the natural 
consequences of his actions. It may be thought that there is little diff erence between the 
reasonable foreseeability test and the natural consequence test. Th e key diff erence seems to 
be this:177 the reasonable foreseeability test looks at the issue from the defendant’s point of 
view at the time when he or she acted (could he or she have foreseen the result?), while the 
natural consequence test looks back from the injury infl icted on the victim and attempts to 
fi nd out which cause or causes were the most legally signifi cant.178 Michael Moore supports 
a version of this theory, arguing that a defendant should be responsible for proximate cause 
(those things caused in the normal routine) but not for ‘freakish’ results. Critics might reply 
that the terms ‘natural’ or ‘proximate’ are too vague to be useful.

In the following passage, Victor Tadros makes a diff erent objection and that is that when 
making causation assessment the courts do (and should) take into account normative issues 
(i.e. questions of how people should have behaved). He makes the point here using the 
 example of third party interventions:

V. Tadros, Criminal Responsibility (Oxford: OUP, 2005), 173–5

It is commonly argued that the actions of third parties at least sometimes break the chain 
of causation even where those actions would not have happened but for the action of the 
defendant. If D acts which then gives rise to an action by D2, it is at least sometimes the 
case that D is not legally responsible for consequences of the action by D2. That normative 

175 Of course, other supporters of the reasonable foreseeability test would not permit such an exception.
176 Klimchuck (1998) argues that in Blaue the right to hold religious views (except in so far as they might 

harm others) means that the victim had the right to exercise her religious beliefs in refusing the blood trans-
fusion and so it should not be said that her decision broke the chain of causation.

177 Shute (1992).   178 Colvin (1991: 84).

agent of all say whatsoever over which of the consequences of his actions will count as his
doings. On the other hand, by tying the answer to what the agent could have reasonably 
foreseen, the reasonable foreseeability standard prevents the agent from having fi nal author-
ity over which of the consequences of his actions will count as his doings. In this sense, the
standard of reasonable foreseeability is both public and objective. It is public to the extent
that it can operate as a rule which guides conduct (unlike the objective view and the substan-
tial or operating cause test, which both leave the question of which consequences count
as my doings to fortune). It is objective to the extent that it prevents the wrongdoer from
measuring the rights of others in terms of his judgment (unlike the subjective view, which
leaves the question of which of my consequences count as my doings to my say): and the law
treats us as equals, in part, precisely by denying us the privilege of so doing.

It is commonly argued that the actions of third parties at least sometimes break the chain
of causation even where those actions would not have happened but for the action of the
defendant. If D acts which then gives rise to an action by D2, it is at least sometimes the
case that D is not legally responsible for consequences of the action by D2. That normative
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considerations are signifi cant in assessing whether the activities of third parties break the 
chain of causation should be relatively familiar to legal scholars. However, the issue is a 
 complex one and it seems implausible that a general test can be developed to determine 
when actions of third parties break the chain of causation.

The basic issue can be illuminated by a consideration of the facts of R v Williams and 
Davis. In that case the two defendants gave a lift to a hitch-hiker who they allegedly 
attempted to rob. The hitch-hiker jumped out of the car and died from head injuries sus-
tained by falling into the road. Two considerations might be thought important in assessing 
whether the defendants caused the death of the hitch-hiker. The fi rst is the factual question 
of whether the actions of the hitch-hiker were foreseeable. The second is an assessment 
of the reasonableness (or rightness, or some other normative assessment) of the acts of 
the hitch-hiker.

Foreseeability is often thought to be an important element of the law of causation. If a 
consequence is not foreseeable, it is said, it is not caused. There is a general problem with 
this idea. Due to lack of knowledge, it may not have been foreseeable in 1900 that cancer 
would result from smoking, but that does not entail that in 1900 smoking was not a cause of 
cancer. Whether or not D caused E, then, is not sensitive to the knowledge that we have, or 
could be expected to have, about E. It is quite possible that we do everything that could be 
done to establish whether D caused E and still be wrong about the answer because there is 
something about the world that we do not, and even could not, know. This is a sense in which 
questions of causation are questions of fact.

Whether the actions of the hitch-hiker were reasonable, on the other hand, might well 
properly be a determining factor in assessing whether the chain of causation was broken 
by his jumping from the car. Suppose that the actions of the hitch-hiker were spectacularly 
unreasonable. Suppose that the threat was very trivial, say because the force threatened 
was only a slap. In that case surely it would be wrong to say that the death was caused by 
the actions of the defendants. On the other hand, suppose that the hitch-hiker reasonably 
thought that he would be killed whether or not he gave over his money, perhaps because 
the defendants were known to the hitch-hiker to be convicted serial killers on the run. Then 
it seems quite right to say that the death of the hitch-hiker was caused by the actions of the 
defendants. Normative considerations, then, clearly play a role in the assessment of whether 
intervening acts of third parties break the chain of causation.

Wilson [(2002: 181)] is critical of basing accounts of causation on the idea of reasonable-
ness later in the chapter on causation. He suggests that the diffi culty here is that even 
unreasonable intervening acts of third parties may not break the chain of causation. He 
considers the case of R v Cheshire, in which D shot the victim in the leg and abdomen 
which induced respiratory problems. In attempting to alleviate this, the doctors performed a 
tracheotomy. It was negligently performed and the victim died. The chain of causation was 
held not to have been broken. Wilson approves and thinks that this shows that it is strictly 
not the ‘reasonableness’ of the response of the third party that is relevant, but rather the 
‘reactive nature’ of the third party’s action. The third party, in such cases, the argument 
goes, is reacting to a state of affairs created by the defendant. Reactive acts do not, it is 
claimed, break the chain of causation.

Relevant to deciding the case, Wilson rightly argues, is the fact that doctors ‘who have 
emergency surgery thrust upon them cannot be expected to get it right all the time’. There is 
a difference between what is right and what is reasonable, of course, but that cannot decide 
the case. Not only can we not expect doctors to get it right all the time, we cannot always 
expect them to behave reasonably, or at least even if we do expect them to behave rea-
sonably, unreasonable actions of doctors ought not always to break the chain of causation. 
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Holding the defendant criminally responsible for the death in R v Cheshire ought not to pre-
clude at least civil liability for the doctor. And for this reason we should not think that the 
‘reasonableness’ test is very strict. But that is not to say that reasonableness is not the right 
concept to apply here. It is just that the intervening action must have fallen very far below 
the level of reasonableness to break the chain of causation in these cases. For, if the action 
of the doctors is bad enough, the chain of causation will be broken, despite the fact that they 
are reacting to circumstances created by the defendant.

This explains the decision not to attribute liability in another case that Wilson considers: 
that of State v Preslar. In that case, a husband forced his wife out of their home by his violent 
acts. She died due to the cold close to her father’s house, the explanation being that she 
didn’t want to disturb her father to let her in. Presumably it is because her reason for staying 
outside was so weak that the defendant could not be held criminally liable. Had there been 
some, albeit insuffi cient, good reason for her not to disturb her father (perhaps he had a 
heart condition, or would likely have attempted to shoot the defendant) then, presumably, 
the chain of causation would not have been broken. In such cases, much depends upon the 
reasonableness of the action of the third party, albeit that it is only very unreasonable acts 
that break the chain of causation.

It is hard to see anything but a specifi cally legal explanation of this idea. Surely the reason 
why only very unreasonable acts break the chain of causation is that the scope of legal 
liability ought not to be restricted by unrealistic expectations of medical professionals and 
others to behave rightly. In the natural world, on the other hand, we may be inclined to sug-
gest that the chain of causation is broken more easily. For example, suppose that there is 
a medical  condition which always requires an operation. Some operations of this kind will 
cause  scarring and others will not. In establishing whether the disease was the cause of the 
scarring in a particular case, it may well be appropriate to suggest that the chain of causation 
was broken if the doctors conducted the operation negligently.

There are good reasons for the law to be more restrictive about how unreasonable the 
conduct must be for the chain of causation to be broken. The general requirement that 
 reasonableness is the appropriate concept to determine whether the chain of causation is 
broken applies in legal and in scientifi c investigations. But it is plausible that the concept 
applies differently depending on the purpose of the enquiry.

. narrowness of causation approach
Critical scholars have argued that the criminal law with its assumption that individuals 
are responsible for their actions is placing undue focus on one individual and is ignor-
ing the wider exercise of powers within society. Power structures within society, political 
assumptions, economic inequality, and cultural and social factors all play a role in infl uenc-
ing people to commit crime. Th e law’s approach enables the problem of crime to be seen as 
the results of the actions of a few evil people, rather than recognizing it as a product of an 
unequal and excluding society.179 In the following extract, Alan Norrie develops several of 
these points in criticizing the approach to causation developed by Hart and Honoré (which 
was summarized above): ←5 (p.87)

179 See the interesting discussion of metaphysics and causation in Morse (2000).

Holding the defendant criminally responsible for the death in R v Cheshire ought not to pre-e
clude at least civil liability for the doctor. And for this reason we should not think that the
‘reasonableness’ test is very strict. But that is not to say that reasonableness is not the right
concept to apply here. It is just that the intervening action must have fallen very far below
the level of reasonableness to break the chain of causation in these cases. For, if the action
of the doctors is bad enough, the chain of causation will be broken, despite the fact that they
are reacting to circumstances created by the defendant.

This explains the decision not to attribute liability in another case that Wilson considers:
that of State v Preslar. In that case, a husband forced his wife out of their home by his violentrr
acts. She died due to the cold close to her father’s house, the explanation being that she
didn’t want to disturb her father to let her in. Presumably it is because her reason for staying
outside was so weak that the defendant could not be held criminally liable. Had there been
some, albeit insuffi cient, good reason for her not to disturb her father (perhaps he had a
heart condition, or would likely have attempted to shoot the defendant) then, presumably,
the chain of causation would not have been broken. In such cases, much depends upon the
reasonableness of the action of the third party, albeit that it is only very unreasonable acts
that break the chain of causation.

It is hard to see anything but a specifi cally legal explanation of this idea. Surely the reason
why only very unreasonable acts break the chain of causation is that the scope of legal
liability ought not to be restricted by unrealistic expectations of medical professionals and
others to behave rightly. In the natural world, on the other hand, we may be inclined to sug-
gest that the chain of causation is broken more easily. For example, suppose that there is
a medical  condition which always requires an operation. Some operations of this kind will
cause  scarring and others will not. In establishing whether the disease was the cause of the
scarring in a particular case, it may well be appropriate to suggest that the chain of causation
was broken if the doctors conducted the operation negligently.

There are good reasons for the law to be more restrictive about how unreasonable the
conduct must be for the chain of causation to be broken. The general requirement that
reasonableness is the appropriate concept to determine whether the chain of causation is
broken applies in legal and in scientifi c investigations. But it is plausible that the concept
applies differently depending on the purpose of the enquiry.
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A. Norrie, Crime, Reason and History (Cambridge: Cambridge University Press, 
2001), 137–40

Liberal Principles for the Imputation of Causation

. . . 
Hart and Honoré’s position is most plausible where they draw their examples from situa-
tions in which an individual, isolated and alone, acts to bring about some effect in nature, for 
example, the lighting of a spark which sets a forest on fi re. But even here, the picture that is 
presented is one-sided, for we are told nothing about the conditions in which the act occurs, 
or how it is perceived.

This becomes clear in the crucial distinction they draw between abnormal and normal 
conditions. An individual is only ‘the moral/legal cause of those events in the world that are 
accompanied by the normal range of attendant conditions. Where an abnormal condition 
ensues, it becomes the cause in place of the human intervention, which in turn becomes 
an antecedent condition to the abnormal element.’ The problem is that what is normal and 
what is abnormal, what is cause and what is condition, is a matter of judgment and perspec-
tive. To use one of the authors’ own (slightly modifi ed) examples (1985, 35), the effect of a 
famine in a third world country might appear to a peasant as the consequence of drought, 
and to a relief agency as the result of the ineffi ciency and corruption of government. To 
a charity activist, it would be seen as the product of the meanness of the industrialised 
countries, and to a radical as the effect of economic underdevelopment resulting from neo-
liberal economics. All these different factors could be singled out as the cause, with the 
others regarded as the background conditions; each could be presented as the factor which 
‘makes the difference’. Hart and Honoré acknowledge that ‘the distinction between cause 
and  condition may be drawn in different ways in one and the same case according to the 
context’ (1985, 37). But if the ‘normal’ is contingent and subject to development and change 
according to context, it is a weak, potentially unstable, foundation for legal and moral judg-
ments. Individual responsibility ultimately relies upon a variable evaluation of what is ‘nor-
mal’ in social life.

A good illustration is provided by Lord Scarman (1981) in his report into English inner 
city riots in the early 1980s. Speaking of the events leading to a particular riot, he stated 
that—

‘Deeper causes undoubtedly existed, and must be probed: but the immediate cause of 
Saturday’s events was a spontaneous combustion set off by the spark of one particular inci-
dent.’ (1981, 37)

Which factor ‘makes the difference’, the ‘deeper causes’ or the ‘immediate cause’? If those 
‘deeper causes’ (relating to poor social environment, racial discrimination, police harass-
ment) are part of the ‘normal’ conditions of life in late twentieth-century England, are they 
for that reason excluded from our account of what caused the riot? It would perhaps be 
convenient for the law, with its emphasis on the individual, if they were. Elsewhere in his 
report, Lord Scarman did draw a distinction between the ‘causes’ and the ‘conditions’ of the 
riots (1981, 16). This was shortly before he argued that the conditions of young black people 
cannot exclude their guilt for grave criminal offences which, as causal agents, they have 
committed (1981, 14). If Hart and Honoré are correct to say it is all a matter of perspective, 
the example of the Scarman Report reveals that there are competing political views to that 
of the law.

Liberal Principles for the Imputation of Causation
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and  condition may be drawn in different ways in one and the same case according to the
context’ (1985, 37). But if the ‘normal’ is contingent and subject to development and change
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ments. Individual responsibility ultimately relies upon a variable evaluation of what is ‘nor-
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A good illustration is provided by Lord Scarman (1981) in his report into English inner
city riots in the early 1980s. Speaking of the events leading to a particular riot, he stated
that—

‘Deeper causes undoubtedly existed, and must be probed: but the immediate cause of
Saturday’s events was a spontaneous combustion set off by the spark of one particular inci-
dent.’ (1981, 37)

Which factor ‘makes the difference’, the ‘deeper causes’ or the ‘immediate cause’? If those
‘deeper causes’ (relating to poor social environment, racial discrimination, police harass-
ment) are part of the ‘normal’ conditions of life in late twentieth-century England, are they
for that reason excluded from our account of what caused the riot? It would perhaps be 
convenient for the law, with its emphasis on the individual, if they were. Elsewhere in his
report, Lord Scarman did draw a distinction between the ‘causes’ and the ‘conditions’ of the
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the example of the Scarman Report reveals that there are competing political views to that
of the law.
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Second, there is the question of the law’s use of the concept of voluntariness. On the 
face of it, the idea of a new intervening voluntary act by a third party possesses a measure 
of solidity that the distinction between the normal and the abnormal does not. However, this 
is illusory since it all depends on how one defi nes ‘voluntary’. Only a voluntary act will break 
the causal chain, so the act of a third party may not break the chain if it is adjudged ‘involun-
tary’. Hart and Honoré concede that there are narrower and broader uses of the terminology 
(1985, 138), and much hinges upon their notion of what constitutes a ‘fair choice’. This, they 
say, ‘depends in part on what conduct is regarded from a moral or legal point of view as 
reasonable in the circumstances’, an issue that ‘raises questions of legal policy’ (1985, 42; cf 
Stapleton, 1988, 124).

This becomes apparent in their discussion of situations which are not regarded as volun-
tary by the law. These include, in addition to the more obvious situations of unconscious-
ness and physical duress, the policy-infl uenced situations of preservation of property, safe-
guarding of rights and interests, including economic interests, and the carrying out of legal 
and even moral obligations (1985, 142–62). All may be regarded as situations ‘in which an 
individual did not act voluntarily’. Just how broad the concept of the involuntary may go 
becomes apparent when the authors are discussing legal obligation:

‘In ordinary speech we recognise that even a social obligation restricts our freedom, so that if I 
have accepted an invitation to dine with you I am “not free” to dine with anyone else. So too in the 
law.’ (1985, 138)

With such wide notions of what might constitute involuntariness, the hope that the voluntary 
intervention of a third party might draw a line across a causal chain in a principled manner 
is impossible. The defi nition is too fl exible, too open to broad and narrow interpretations of 
what the term means.

What is voluntary may be subject to a more or less individualistic interpretation. If it is a 
matter of looking at whether an individual was conscious when he acted, this is a narrow 
focus on the individual and his mental state. If, on the other hand, it is a question of examin-
ing social or legal obligations, this locates the individual in a network of social relations and 
 understandings, and presents a broad view of the voluntary/involuntary line. From this latter, 
more social view, rooting the individual in a context of interpersonal relations, it is ques-
tionable just what signifi cance the voluntariness of human agency should have (see further 
Norrie, 2000, chs 1, 9).

Hart and Honoré’s argument is that voluntary human agency has a special fi nality about it. 
While we may look for reasons why a poisoner did what he did in terms of motives like greed 
or revenge, we do not regard his motive as the cause of death, although we may consider 
it the cause of his action. The example is perhaps tendentious, but the main point is that it 
draws upon the illustration of an isolated, asocial individual, alone with his private emotions, 
and does not locate individual agency in its broader context. A good counter-example is 
provided by J B Priestley’s play, An Inspector Calls. The author persuades us to look behind 
the ‘voluntary’ act of the young woman’s suicide to the conduct of the various members of 
the well-to-do family, who each in their own way have contributed to the girl’s decision to 
take her life. Priestley forces the family to see that each of its members has in his or her own 
way caused the girl’s death. They cannot conceal behind the girl’s ‘voluntary’ act their own 
causal roles stemming from the interconnectedness of relations between rich and poor. It is 
this which ensures that any focus on individual agency can only be falsely narrow. The girl’s 
suicide is ‘voluntary’, but it is still caused by the acts of the family, so that no special fi nality is 
given to her actions. ‘Voluntariness’ loses its special character when a broader view of events 
and actions is taken.
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reasonable in the circumstances’, an issue that ‘raises questions of legal policy’ (1985, 42; cf
Stapleton, 1988, 124).

This becomes apparent in their discussion of situations which are not regarded as volun-
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and actions is taken.
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QU E ST IONS
Which of these approaches would (a) make most sense to a jury and (b) be most desir-1. 
able in theory?
Do you think there is a diff erence in thin skull cases where because of the physical 2. 
infi rmity the victim suff ers a worse injury than would otherwise occur, and cases 
where an action which otherwise would be harmless causes a serious injury? (Th is 
question is discussed in Gobert (1993).)
If Norrie’s argument were accepted, would it be possible to have any kind of crimi-3. 
nal law that took appropriate account of the political and social forces that infl uence 
the commission of crime?
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 concluding thoughts
Th e actus reus is a central aspect of criminal law. It defi nes the harm done to the victim and 
the wrong performed by the defendant. In many cases this involves proof that the defend-
ant caused a particular result. Th at is oft en an easy question, but not always. Th e courts 
have struggled to produce a set of principles for causation that are consistently applied. 
Th is, in part, refl ects the wide range of complex moral, political, and theoretical issues 
that questions of causation throw up. It is notable that the courts have been reluctant to 
open up a can of worms and consider the extent to which any of us are responsible for our 
actions. Th e criminal law proceeds on the great fi ction that we are all fully responsible for 
our actions, in the absence of one of the recognized defences. While it is diffi  cult to imagine 
how the criminal law could do otherwise, the fact that much of criminal law is based on a 
possibly unfounded assumption cannot be comfortable for criminal lawyers.
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part i: the law
 the meaning of mens rea
Mens rea1 is the legal term used to describe the element of a criminal off ence that relates 
to the defendant’s mental state. Th ose who suff er from Latin-phobia may prefer the phrase 
‘the mental element of the crime’. Diff erent crimes have diff erent mentes reae:2 some require 
intention, others recklessness, negligence, or knowledge. Some crimes do not require proof 

1 Th is Latin phrase means ‘guilty mind’. 2 Mentes reae is the plural of mens rea.

3
MENS REA: THE MENTAL 

ELEMENT

CENTRAL ISSUES

A defendant is taken to have intended 1. 
a result if it was her or his aim or pur-
pose. If the result was foreseen as virtu-
ally certain to occur as a result of the 
defendant’s actions, and the defendant 
realized this, then the jury are entitled 
to fi nd that the defendant intended the 
result.
Defendants will be found to be reckless 2. 
if they appreciated that because of their 
actions there was a chance that the 
result might occur, and it was unrea-
sonable for them to act as they did.

A defendant will be negligent if he or 3. 
she behaved in a way that a reasonable 
person would not. It is rare for neg-
ligence to be suffi  cient mens rea for a 
serious criminal off ence.
If a defendant is voluntarily intoxi-4. 
cated when committing an off ence, 
then generally he or she will be found 
to have been reckless. If the defendant, 
even though intoxicated, intended the 
result, then the jury should fi nd that 
there was intention.
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of any mental state of the defendant. Th ese are known as strict liability off ences and will be 
discussed in Chapter 4.

It has oft en been suggested that mens rea plays the crucial role of ensuring that only blame-
worthy defendants are punished for their crimes. Someone who causes another’s death by an 
unforeseeable accident does not deserve punishment; someone who causes another’s death 
intentionally does. However, in assessing a defendant’s blameworthiness his or her state of 
mind is only part of the picture. A mercy killer and a contract killer may both intend to kill, 
but most people would not regard their actions as equally wicked. Indeed, the existence of 
defences such as duress or self-defence demonstrate that mens rea is not by any means the 
law’s sole criterion for determining blameworthiness. Also the courts have made it quite 
clear that mens rea is not equivalent to moral guilt. In Yip Chiu-Cheung3 a police offi  cer, 
as part of an undercover operation, pretended to be a drug dealer and agreed with a drug 
baron to import drugs. Th e Privy Council confi rmed that the police offi  cer had the mens rea 
for a conspiracy to import drugs. In moral terms his behaviour was not blameworthy (some 
would even say it was commendable), but in the eyes of the law he had the mens rea for the 
conspiracy because he agreed to import drugs.4

Th is chapter will consider the following concepts that are used throughout criminal law: 
(a) intention, (b) recklessness, (c) negligence, and (d) knowledge. Th ese are not the only 
kinds of mens rea. Others will be discussed elsewhere in the book in the context of specifi c 
off ences. For example, dishonesty will be discussed when we consider property off ences. 
Which mens rea is required depends on the particular off ence. For example, murder 
requires proof that the defendant intended death or grievous bodily harm, while criminal 
damage requires proof that the defendant was reckless as to whether the property belong-
ing to another would be damaged. Occasionally an off ence will have a diff erent mens rea 
in respect of diff erent aspects of the actus reus. For example, in rape the defendant must 
intend to commit sexual intercourse, but need only be reckless as to whether the victim 
was not consenting.

As a general rule intention is seen as the worst kind of mens rea, recklessness the next 
worst, and negligence the least serious. Th erefore these concepts will be discussed in that 
order.

 intention

DE F I N I T ION
Intention is to be given its normal meaning: purpose or aim. In the majority of cases 
the judge should just ask the jury to give intention its everyday meaning. In exceptional 
 borderline cases the jury can be directed that they are entitled to fi nd intention if a 
result was virtually certain to occur and the defendant realized it was virtually certain 
to occur.

In the criminal law the concept of intention is the most blameworthy state of mind: it is 
usually worse to kill someone intentionally than to kill someone recklessly or negligently. 
Despite it being such an important concept, the meaning of intention has caused problems 

3 [1995] 1 AC 111 (HL).   4 Although, not surprisingly, he was never charged with the off ence.

DE F I N I T ION
Intention is to be given its normal meaning: purpose or aim. In the majority of cases 
the judge should just ask the jury to give intention its everyday meaning. In exceptional 
 borderline cases the jury can be directed that they are entitled to fi nd intention if a 
result was virtually certain to occur and the defendant realized it was virtually certain 
to occur.
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for the courts.5 Th e core meaning of intention is fairly straightforward. What have caused 
diffi  culties are cases on the borderline of intention and recklessness. We shall fi rst look at the 
basic meaning of intention, before moving on to consider such problematic cases.

. the core meaning of intention
Th e House of Lords made it clear that the legal meaning of the word ‘intention’ is the ordi-
nary meaning of the word. Th is led Lord Bridge in the House of Lords in R v Moloney6 to 
explain:

The golden rule should be that, when directing a jury on the mental element necessary in 
a crime of specifi c intent, the judge should avoid any elaboration or paraphrase of what is 
meant by intent, and leave it to the jury’s good sense to decide whether the accused acted 
with the necessary intent, unless the judge is convinced that, on the facts and having regard 
to the way the case has been presented to the jury in evidence and argument, some further 
explanation or elaboration is strictly necessary to avoid misunderstanding.

So the ‘golden rule’ is that judges normally avoid defi ning intention by telling the jury to 
give it its ordinary meaning. Th e Court of Appeal has praised a trial judge who simply asked 
the jury in a murder trial to consider whether the defendant intended to kill the victim and 
avoided ‘chameleon-like concepts of purpose, foresight of consequence and awareness of 
risk’.7 In Hales8 the Court of Appeal indicated that only in rare cases will the judge need 
to give further directions to the jury on intention. In Ogunbowale9 the defendant gave the 
victim a karate-style strike against the neck. It was said in such a case there was no need to 
give a complex direction on intention.10 Presumably that was because there was no other 
purpose the defendant could have had other than causing harm, and so the only real issue 
was whether it was serious harm that was intended. →1 (p.175)

But what is the ordinary meaning of intention? Th e courts have not told us because 
(presumably) they think it is obvious. Th e widely accepted view is that the defendant 
intends a consequence of his action if he acts with the aim or purpose of producing that 
consequence. Lord Asquith in Cunliff e v Goodman11 explained that intention ‘connotes a 
state of aff airs which the party intending . . . does more than merely contemplate: it con-
notes a state of aff airs which, on the contrary, he decides, so far as in him lies, to bring 
about.’

It should be remembered that the jury will need to be persuaded beyond reasonable 
doubt that the defendant intended the result. In Haigh12 there was clear evidence that 
the defendant had smothered her child. However, there was no evidence as to how 
or in what circumstances she had done this. In such a case the Court of Appeal held 
the jury could not have been persuaded beyond reasonable doubt that the mother had 
intentionally killed the child. She could therefore be guilty of manslaughter, but not 
murder.

5 DPP v Smith [1961] AC 290 (HL); Hyam v DPP [1975] AC 55 (HL); Moloney [1985] AC 905 (HL); Hancock 
and Shankland [1986] AC 455 (HL); Woollin [1999] 1 AC 82 (HL). 

6 [1985] AC 905, 926. 7 R v Wright Th e Times, 17 May 2000 (CA).
8 [2005] EWCA Crim 1118. 9 R v Ogunbowale [2007] EWCA Crim 2739.

10 i.e. to give a direction based on Woollin [1999] 1 AC 82 (HL). 11 [1950] 2 KB 237, 253 (CA).
12  [2010] EWCA Crim 90.

The golden rule should be that, when directing a jury on the mental element necessary in
a crime of specifi c intent, the judge should avoid any elaboration or paraphrase of what is
meant by intent, and leave it to the jury’s good sense to decide whether the accused acted
with the necessary intent, unless the judge is convinced that, on the facts and having regard
to the way the case has been presented to the jury in evidence and argument, some further
explanation or elaboration is strictly necessary to avoid misunderstanding.
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A useful test for seeing whether a result was the purpose of the defendant is to rely on 
Antony Duff ’s test of failure:13 had the result not occurred would the defendant regard him-
self as having failed in his plan? Consider the following case. David throws a burning rag 
into Veronica’s house, wanting to frighten her by causing a fi re. Th e rag in fact sets fi re to 
the house and Veronica is killed. Here, had the rag not caused a fi re and so Veronica had 
not been frightened, David would have regarded his enterprise as a failure. David therefore 
intended to cause the fi re. However, had Veronica lived, David would not have regarded the 
enterprise as a failure (he wanted to frighten her, not kill her) and therefore he did not intend 
to kill Veronica.14

Although Duff ’s test is a very useful one there is one set of cases where it has to be treated 
with caution. Th at is where a result is a means to achieve a desired end. Imagine Martin 
kills his great aunt Alfreda in order to get his inheritance. Th e purpose of Martin’s action 
was to get the inheritance. Using Duff ’s test of failure we could say that Martin would be 
delighted if Alfreda had lived, but he had somehow got hold of her money. However, it is 
generally agreed that Martin would be said to intend his great aunt Alfreda’s death. Th is 
is because under his plan the desired result (obtaining the inheritance) will be achieved 
through the means of killing her. So when we consider the purpose of the defendant this 
includes not only the aim, but also the means he wants to use to achieve that end.

To further clarify the core notion of intention, it is useful to distinguish it from other 
concepts.

Distinguishing intention and foresight
In relation to the core meaning of intention, whether the defendant’s act was likely to pro-
duce the consequence is irrelevant. If Neil sees Mary a long way away and shoots at her, 
hoping to kill her, but realizing that because Mary is so far away he is unlikely to succeed, 
Neil will still be found to have intended to kill Mary. Th at is because it was his purpose 
to kill her. However, many commentators accept that if the defendant believes that it is 
impossible for his action to cause the result, he cannot be said to intend it, however much 
he may have wanted the result to occur.15 Th is is because he cannot be said to act with the 
purpose of producing a result if he did not believe that the result could possibly be caused 
by his act.

Th e House of Lords in several cases made it clear that foresight of a consequence is not 
the same as intention, but it is evidence from which a jury may infer or fi nd intention.16 Th e 
defendant may foresee that there is a risk that he will hit a fellow golf player by hitting the 
ball towards the green when there are people still on it, but that does not mean he intends to 
hit them. However, the degree of likelihood is evidence from which a jury may infer that a 
defendant intended a result. As Lord Scarman put it in Hancock and Shankland:17

the greater the probability of a consequence the more likely it is that the consequence 
was foreseen and . . . if that consequence was foreseen the greater the probability is that 
the consequence was also intended . . . [T]he probability, however high, of a consequence is 
only a factor.

13 Duff  (1990 and 1996: ch. 1). 14 Duff  (1990a). 15 Ibid, 58.
16 Hyam v DPP [1975] AC 55 (HL); Moloney [1985] AC 905 (HL); Hancock and Shankland [1986] AC 

455 (HL).
17 [1986] AC 455, 473.

the greater the probability of a consequence the more likely it is that the consequence
was foreseen and . . . if that consequence was foreseen the greater the probability is that
the consequence was also intended . . . [T]he probability, however high, of a consequence is
only a factor.
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In other words the jury may reason that, given all the evidence of the case and the fact that 
the consequence was so likely to occur following the defendant’s actions, the consequence 
must have been the purpose of his actions and therefore he intended the result. If Charlotte 
points a gun at Emily, fi res and thereby kills Emily, Charlotte may say to the jury ‘I did not 
want to kill Emily, my purpose was to see how loud the bang was when the gun went off .’ Th e 
jury in such a case is likely to disbelieve Charlotte and decide that she must have wanted to 
kill Emily.

Distinguishing intention and motive
Th e courts have consistently stated that ‘intention is something quite diff erent from 
motive or desire’.18 In other words it is possible to intend a consequence without wanting 
it to  happen. In Hales19 the defendant ran over a police offi  cer in his car in attempting to 
escape from an arrest. It was not his motive to kill the police offi  cer, but he was, Keene LJ 
explained, ‘prepared to kill in order to escape’ and therefore intended to kill. Th at said, of 
course, proving that someone had a motive to kill the victim is strong evidence that that 
person intended to kill the victim. Imagine that Dorothy cooks Agatha a meal and puts rat 
poison in the food, killing her. If the jury hears evidence that Agatha had recently made a 
will leaving Dorothy a large legacy, the jury are less likely to believe Dorothy if she claims 
this was an absent-minded mistake and more likely to decide that Dorothy intended to kill 
Agatha. →2 (p.202)

Distinguishing intention and premeditation
A person may act instinctively in the heat of the moment and yet intend to kill.20 It should 
not be thought that a person can intend a result only if he has carefully formulated a plan 
as to how he is going to produce the result. Th e person who kills in the heat of an argu-
ment wanting to kill the victim can be said to intend to kill as much as the premeditated 
killer.

Most of what has been said so far is uncontroversial and cases of this kind have not greatly 
troubled the courts. Far more problematic are cases of so-called indirect intention or oblique 
intention: where it is not the defendant’s purpose to produce the result, but the result was a 
virtually certain consequence of the defendant’s actions.

. borderline cases of intention
As we have seen, in the majority of cases it is enough for the judge to direct the jury that they 
are to give intention its normal meaning and there is no need to give further direction to the 
jury.21 Indeed in MD it was held to be inappropriate to give further direction in a normal 
case.22 Further direction is only necessary in ‘very rare’23 or exceptional’24 cases where, even 
though it is very likely that the result will occur following the defendant’s actions, the result 

18 Moloney [1985] AC 905, 926. 19 [2005] EWCA Crim 1118.
20 See Cane (2000) for a discussion of ‘fl eeting’ states of mind.
21 Lord Bridge in Moloney [1985] AC 905, 926 thought it would be necessary to give a further direction 

only in ‘rare’ and ‘exceptional’ cases.
22 [2004] EWCA Crim 1391. 23 McNamara (Richard) [2009] EWCA Crim 2530.
24 Allen [2005] EWCA Crim 1344, para. 63; Phillips [2004] EWCA Crim 112.
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was not the defendant’s purpose.25 In many cases, for example where the defendant shoots 
the victim, it will be unbelievable that the defendant could have any other purpose in mind 
other than to kill or cause serious injury. But it is not impossible to think of cases where 
although the defendant’s act was very likely to cause death, that was not the defendant’s 
purpose. An oft -quoted example is where a person plants a bomb on an aeroplane, hoping 
to destroy items on board which he has insured. Although he does not want the pilot of the 
plane to die he knows that this will inevitably occur if the bomb goes off  in mid-fl ight. In 
such cases, it is necessary for the judge to give a further direction to the jury. Woollin, the 
leading case of the House of Lords, is the latest in a long line of cases discussing the correct 
direction to give a jury in these borderline cases. It represents the present law.26 Th e key 
question for the House of Lords was the appropriateness of a direction proposed by Lord 
Lane CJ in the Court of Appeal case of Nedrick:27

Where the charge is murder and in the rare cases where the simple direction is not enough, 
the jury should be directed that they are not entitled to infer the necessary intention, unless 
they feel sure that death or serious bodily harm was a virtual certainty (barring some unfore-
seen intervention) as a result of the defendant’s actions and that the defendant appreciated 
that such was the case.

R v Woollin 
[1999] AC 82 (HL)28

Stephen Woollin (the appellant) killed his 3-month-old son aft er throwing him onto a 
hard surface in a fi t of temper. At one point in his summing up the judge directed the 
jury that if they were satisfi ed that the appellant had realized that there was a substan-
tial risk that the child would suff er serious harm, they could convict him of murder. 
Th e appellant appealed unsuccessfully to the Court of Appeal. He then appealed to the 
House of Lords.

Lord Steyn

The Court of Appeal certifi ed the following questions as of general importance:

‘1.  In murder, where there is no direct evidence that the purpose of a defendant was to kill or 
to infl ict serious injury on the victim, is it necessary to direct the jury that they may only 
infer an intent to do serious injury, if they are satisfi ed (a) that serious bodily harm was a 
virtually certain consequence of the defendant’s voluntary act and (b) that the defendant 
appreciated that fact?

2.  If the answer to question 1 is “yes,” is such a direction necessary in all cases or is it only 
necessary in cases where the sole evidence of the defendant’s intention is to be found in 
his actions and their consequence to the victim?’

On appeal to your Lordships’ House the terrain of the debate covered the correctness 
in law of the direction recommended by Lord Lane CJ in Nedrick and, if that direction is 
sound, whether it should be used only in the limited category of cases envisaged by the 

25 R v Hayes [2002] All ER (D) 6 (CA). 26 See Coff ey (2009) for a summary of the current law.
27 [1986] 1 WLR 1025 (CA).
28 [1998] 4 All ER 103, [1998] 3 WLR 382, [1999] 1 Cr App R 8, [1998] Crim LR 890. 

Where the charge is murder and in the rare cases where the simple direction is not enough,
the jury should be directed that they are not entitled to infer the necessary intention, unless
they feel sure that death or serious bodily harm was a virtual certainty (barring some unfore-
seen intervention) as a result of the defendant’s actions and that the defendant appreciated
that such was the case.

Lord Steyn

The Court of Appeal certifi ed the following questions as of general importance:

‘1.  In murder, where there is no direct evidence that the purpose of a defendant was to kill or
to infl ict serious injury on the victim, is it necessary to direct the jury that they may only
infer an intent to do serious injury, if they are satisfi ed (a) that serious bodily harm was a
virtually certain consequence of the defendant’s voluntary act and (b) that the defendant
appreciated that fact?

2.  If the answer to question 1 is “yes,” is such a direction necessary in all cases or is it only
necessary in cases where the sole evidence of the defendant’s intention is to be found in
his actions and their consequence to the victim?’

On appeal to your Lordships’ House the terrain of the debate covered the correctness
in law of the direction recommended by Lord Lane CJ in Nedrick and, if that direction is k
sound, whether it should be used only in the limited category of cases envisaged by the
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Court of Appeal. And counsel for the appellant renewed his submission that by directing 
the jury in terms of substantial risk the judge illegitimately widened the mental element of 
murder.

[Having quoted extensively from Lord Lane’s direction in Nedrick Lord Steyn concluded:]

The effect of the critical direction is that a result foreseen as virtually certain is an intended 
result.

. . . 
The Crown did not argue that as a matter of policy foresight of a virtual certainty is too 

narrow a test in murder. Subject to minor qualifi cations, the decision in Nedrick was widely 
welcomed by distinguished academic writers: see Professor JC Smith QC’s commentary 
on Nedrick [1986] Crim LR 742, 743–744; Glanville Williams, ‘The Mens Rea for Murder: 
Leave it Alone’ (1989) 105 LQR 387; JR Spencer, ‘Murder in the Dark: A Glimmer of Light?’ 
[1986] CLJ 366–367; Ashworth, Principles of Criminal Law, 2nd ed (1995), p 172. It is also 
of interest that it is very similar to the threshold of being aware ‘that it will occur in the 
ordinary course of events’ in the Law Commission’s draft Criminal Code (see Criminal Law: 
Legislating the Criminal Code: Offences against the Person and General Principles, Law 
Com No 218 (1993) (Cm 2370), App A (Draft Criminal Law Bill with Explanatory Notes), 
pp 90–91): compare also Professor JC Smith QC, ‘A Note on “Intention” ’ [1990] Crim LR 
85, 86. Moreover, over a period of twelve years since Nedrick the test of foresight of virtual 
certainty has apparently caused no practical diffi culties. It is simple and clear. It is true that it 
may exclude a conviction of murder in the often cited terrorist example where a member of 
the bomb disposal team is killed. In such a case it may realistically be said that the terrorist 
did not foresee the killing of a member of the bomb disposal team as a virtual certainty. That 
may be a consequence of not framing the principle in terms of risk taking. Such cases ought 
to cause no substantial diffi culty since immediately below murder there is available a verdict 
of manslaughter which may attract in the discretion of the court a life sentence. In any event, 
as Lord Lane eloquently argued in a debate in the House of Lords, to frame a principle for 
particular diffi culties regarding terrorism ‘would produce corresponding injustices which 
would be very hard to eradicate’: Hansard (HL Debates), 6 November 1989, col 480. I am 
satisfi ed that the Nedrick test, which was squarely based on the decision of the House in 
Moloney, is pitched at the right level of foresight.

. . . It may be appropriate to give a direction in accordance with Nedrick in any case in 
which the defendant may not have desired the result of his act. But I accept the trial judge 
is best placed to decide what direction is required by the circumstances of the case.

The disposal of the present appeal

It follows that the judge should not have departed from the Nedrick direction. By using the 
phrase ‘substantial risk’ the judge blurred the line between intention and recklessness, and 
hence between murder and manslaughter. The misdirection enlarged the scope of the men-
tal element required for murder. It was a material misdirection. . . . 

The status of Nedrick

In my view Lord Lane CJ’s judgment in Nedrick provided valuable assistance to trial judges. 
The model direction is by now a tried-and-tested formula. Trial judges ought to continue 
to use it. On matters of detail I have three observations, which can best be understood if I 
set out again the relevant part of Lord Lane’s judgment. It was as follows:
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‘(A) When determining whether the defendant had the necessary intent, it may therefore be help-
ful for a jury to ask themselves two questions. (1) How probable was the consequence which 
resulted from the defendant’s voluntary act? (2) Did he foresee that consequence?

If he did not appreciate that death or serious harm was likely to result from his act, he cannot 
have intended to bring it about. If he did, but thought that the risk to which he was exposing the 
person killed was only slight, then it may be easy for the jury to conclude that he did not intend 
to bring about that result. On the other hand, if the jury are satisfi ed that at the material time the 
defendant recognised that death or serious harm would be virtually certain (barring some unfore-
seen intervention) to result from his voluntary act, then that is a fact from which they may fi nd it 
easy to infer that he intended to kill or do serious bodily harm, even though he may not have had 
any desire to achieve that result. . . . 

(B) Where the charge is murder and in the rare cases where the simple direction is not enough, 
the jury should be directed that they are not entitled to infer the necessary intention, unless they 
feel sure that death or serious bodily harm was a virtual certainty (barring some unforeseen 
 intervention) as a result of the defendant’s actions and that the defendant appreciated that such 
was the case.

(C) Where a man realises that it is for all practical purposes inevitable that his actions will result in 
death or serious harm, the inference may be irresistible that he intended that result, however  little 
he may have desired or wished it to happen. The decision is one for the jury to be reached upon a 
consideration of all the evidence.’ (Lettering added)

First, I am persuaded by the speech of my noble and learned friend, Lord Hope of Craighead, 
that it is unlikely, if ever, to be helpful to direct the jury in terms of the two questions set out 
in (A). I agree that these questions may detract from the clarity of the critical direction in (B). 
Secondly, in their writings previously cited Glanville Williams, Professor Smith and Andrew 
Ashworth observed that the use of the words ‘to infer’ in (B) may detract from the clarity of 
the model direction. I agree. I would substitute the words ‘to fi nd.’ Thirdly, the fi rst sentence 
of (C) does not form part of the model direction. But it would always be right for the judge 
to say, as Lord Lane CJ put it, that the decision is for the jury upon a consideration of all the 
evidence in the case.

Appeal allowed; conviction of murder quashed; conviction of manslaughter substituted.

Th is decision makes it clear that in a murder case the jury should usually just be told to give 
intent its normal meaning. Where it is not the purpose of the defendant to cause death or 
grievous bodily harm only rarely will the defendant be found to have the mens rea for  murder 
(an intention to kill or cause grievous bodily harm). Only if the death or grievous bodily harm 
was a virtually certain consequence of the defendant’s actions and the defendant realized this 
was so, can the jury fi nd that the defendant intended death or grievous bodily harm.

Parliament has made it clear that just because a defendant foresaw death was a likely result 
of his actions does not mean that he necessarily intended death.29 Section 8 of the Criminal 
Justice Act 1967 states that a jury

shall not be bound in law to infer that he intended or foresaw a result of his actions by rea-
son only of its being a natural and probable consequence of those actions; but shall decide 
whether he did intend or foresee that result by reference to all the evidence, drawing such 
inferences from the evidence as appear proper in the circumstances.

→3 (p.180)

29 Moloney [1985] AC 905 (HL).

‘(A) When determining whether the defendant had the necessary intent, it may therefore be help-
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If he did not appreciate that death or serious harm was likely to result from his act, he cannot
have intended to bring it about. If he did, but thought that the risk to which he was exposing the
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to bring about that result. On the other hand, if the jury are satisfi ed that at the material time the
defendant recognised that death or serious harm would be virtually certain (barring some unfore-
seen intervention) to result from his voluntary act, then that is a fact from which they may fi nd it
easy to infer that he intended to kill or do serious bodily harm, even though he may not have had
any desire to achieve that result. . . .

(B) Where the charge is murder and in the rare cases where the simple direction is not enough,
the jury should be directed that they are not entitled to infer the necessary intention, unless they
feel sure that death or serious bodily harm was a virtual certainty (barring some unforeseen
 intervention) as a result of the defendant’s actions and that the defendant appreciated that such
was the case.

(C) Where a man realises that it is for all practical purposes inevitable that his actions will result in
death or serious harm, the inference may be irresistible that he intended that result, however  little
he may have desired or wished it to happen. The decision is one for the jury to be reached upon a
consideration of all the evidence.’ (Lettering added)

First, I am persuaded by the speech of my noble and learned friend, Lord Hope of Craighead,
that it is unlikely, if ever, to be helpful to direct the jury in terms of the two questions set out
in (A). I agree that these questions may detract from the clarity of the critical direction in (B).
Secondly, in their writings previously cited Glanville Williams, Professor Smith and Andrew
Ashworth observed that the use of the words ‘to infer’ in (B) may detract from the clarity of
the model direction. I agree. I would substitute the words ‘to fi nd.’ Thirdly, the fi rst sentence
of (C) does not form part of the model direction. But it would always be right for the judge
to say, as Lord Lane CJ put it, that the decision is for the jury upon a consideration of all the
evidence in the case.

Appeal allowed; conviction of murder quashed; conviction of manslaughter substituted.

shall not be bound in law to infer that he intended or foresaw a result of his actions by rea-
son only of its being a natural and probable consequence of those actions; but shall decide
whether he did intend or foresee that result by reference to all the evidence, drawing such
inferences from the evidence as appear proper in the circumstances.
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E X A M I NAT ION T I P
Th e following provides a useful chart for deciding whether a defendant has intention:

Was it the result of the defendant’s purpose? YES: he intended it.
 NO: ask the next question:
Was the result a virtually certain result of  YES: then the jury is entitled to fi nd 
his actions and did the defendant realize that he intended the result.
that the result was a virtually certain 
result of his actions? NO: he did not intend the result.

Th e Woollin virtual certainty test at fi rst sight appears straightforward, but there are a 
number of uncertainties about its interpretation: →4 (p.178)

(1) What does ‘virtually certain’ mean? It means that the result will occur unless some-
thing completely unexpected occurs.30 For example, if George pushes Edward off  the top of a 
high cliff , it is conceivable that despite the fall Edward will not suff er death or serious injury. 
Just occasionally there are stories of people falling great heights without serious injury, but it 
is virtually certain that Edward will suff er death or serious injury. In other words, ‘virtually 
certain’ means as certain as we can be about anything.

(2) If it is shown that the event was virtually certain to result from the defendant’s acts 
and the defendant appreciates this, must the jury fi nd intent or may the jury fi nd intention? 
Th ere has been much academic debate on this question.31 It was considered by the Court of 
Appeal in Matthews32 who aft er a careful analysis of the authorities made it clear that it was 
a misdirection for a judge to tell a jury that if a result was foreseen as virtually certain then 
they must fi nd intention. However, the Court of Appeal felt that there were cases, including 
Matthews itself, where, having answered the Nedrick questions affi  rmatively, a fi nding of 
intent would be ‘irresistible’.33

(3) How should the jury decide whether or not to fi nd intention? What factors are the 
jury to take into account? Th e answer is that they may take into account any factors they 
wish. It is likely that a jury would consider the motives of the defendant and the circum-
stances of his actions. Compare these cases:

Alice plants a bomb on an aeroplane intending to blow up the plane so that she can (a) 
claim money for goods on board which she has insured. She knows it is virtually 
 certain that the bomb will cause the death of those on the plane.
Ben is at the top of a burning building with his baby. As the fl ames grow closer he is (b) 
convinced he and the baby are about to be burnt to death. He throws the baby from 
the rooft op, even though he knows the baby is almost bound to die because he believes 
that that is the only way the baby’s life may be spared.

Although the matter is entirely in the hands of the jury it is likely that the jury would fi nd 
that Alice, but not Ben, intended to kill. A jury is likely to be sympathetic to a person who 
is acting from a good motive (like Ben) rather than a person acting from a disreputable 
motive (like Alice). In fact case (b) is particularly striking because Ben’s purpose was to 

30 Ibid, 925.   31 e.g. Mirfi eld (1999).   32 [2003] EWCA Crim 192.
33 See also Stringer [2008] EWCA Crim 1222.
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Was the result a virtually certain result of  YES: then the jury is entitled to fi nd 
his actions and did the defendant realize that he intended the result.
that the result was a virtually certain
result of his actions? NO: he did not intend the result.
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save the life of the baby. Th erefore to fi nd that he intended to kill the baby seems almost 
perverse.34

(4) Th ere is some doubt whether, using the Woollin test, it is necessary to show that the 
result was actually virtually certain, as well as showing that the defendant believed it was. 
It appears from the approved Nedrick direction to the jury that both must be shown. So the 
bomber who placed the bomb on the plane may not, under the Woollin test, be said to intend 
the result if (unknown to the bomber) the plane was fi tted with a special device which meant 
that it could normally land safely even if a bomb went off  in its cargo hold. Th is is a little 
odd, in that it suggests that the structure of the plane can aff ect the legal classifi cation of the 
defendant’s state of mind. However, Professor Allen35 has argued, relying on Lord Steyn’s 
dicta: ‘a result foreseen as virtually certain is an intended result’, that all that needs to be 
shown is that the defendant foresaw the result as virtually certain. His view was not taken 
up by the Court of Appeal in Hayes36 or Matthews37 which, without discussing the issue, 
assumed that the Woollin direction required both that the result was in fact virtually certain 
to occur and that the defendant realized this.

(5) What is the signifi cance of Lord Steyn changing the word ‘infer’ in the Nedrick direc-
tion to the word ‘fi nd’? Unfortunately Lord Steyn did not explain the reason for the change. 
Here are two possible explanations:

He may simply have thought that ‘fi nd’ was an easier word for juries to understand (a) 
than ‘infer’. Th is view, then, is that Lord Steyn did not mean to change the meaning of 
the direction, just to use more everyday language. If this view is correct then it is not 
surprising that he off ers no explanation for the change.
He may have meant to suggest that foresight of virtual certainty is not just evidence (b) 
from which one could infer intention, but actually is intention (in the legal sense). 
Th e word ‘infer’ is used when we use one fact to presume the existence of another 
fact. For example, you infer from the fact that someone is wearing a wedding ring 
that he or she is married. Being married and wearing a wedding ring are not the same 
thing, but one is evidence of the other. Th erefore talk about inferring intent from 
foresight of virtual certainty indicates that foresight of virtual certainty and intent 
are diff erent, but that one is evidence of the other. By contrast, saying that you can 
fi nd intent from foresight of virtual certainty might suggest that a jury is entitled 
to conclude that foresight of virtual certainty is intention. Th e main argument in 
favour of this view is that Lord Steyn refers to an article of Professor Smith who was 
critical of the courts’ use of the word ‘inference’ and argued that foresight of virtual 
certainty actually is intention.

(6) Is the Woollin test just to be used in cases of murder, or does it apply to other crimes 
which require proof of intention? Notably Lord Steyn expressly restricted his discussion 
to murder. Th erefore, whenever a crime requires proof of intent the court must consider 
whether the intention is restricted to its core meaning or whether the Woollin direction also 
applies. In Part II we shall consider further the diff erent roles that intention plays in the 
criminal law.

34 It should be added that in many cases where a defendant had a good motive for acting as he or she did, 
a defence will be available.

35 Allen (2007: 68). 36 [2002] All ER (D) 6 (CA). 37 [2003] EWCA Crim 192.
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QU E ST ION
Bill is suff ering from a terminal illness and is in great pain. His doctor gives him a large 
dose of painkillers which cause Bill’s death within 24 hours. Consider the following 
states of mind the doctor could have. Which would lead to a conviction of murder?

Th e doctor wants to lessen Bill’s pain by the pills, although she knows that the pills 1. 
will hasten Bill’s death.
Th e doctor believes Bill has suff ered enough and wants to end his pain by killing 2. 
him.
Th e doctor wants Bill to die because she knows Bill has left  her a large sum of money 3. 
in his will.

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.
Read accounts of the trial of Dr Moor (P. Arlidge, ‘Th e Trial of Dr David Moor’ [2000] 
Criminal Law Review 31; J. Smith, ‘A Comment on Moor’s Case’ [2000] Criminal Law 
Review 41) for a discussion of a case involving a doctor alleged to have ‘mercy killed’ 
his patient.

F U RT H E R R E A DI NG
For further reading on the correct interpretation of the Woollin decision, read:
Norrie, A. (1999) ‘Aft er Woollin’ Criminal Law Review 532.
—— (2000) Punishment, Responsibility, and Justice (Oxford: OUP), ch. 8.
Pedain, A. (2003) ‘Intention and the Terrorist Example’ Criminal Law Review 579.
Simester, A. and Shute, S. (1999) ‘Letter’ Criminal Law Review 41.
Smith, J.C. (1998) ‘Commentary on R v Woollin’ Criminal Law Review 890.
Wilson, W. (1999) ‘Doctrinal Rationality aft er Woollin’ Modern Law Review 62: 448.
See Part II for reading on the theoretical approaches to intention.

. intoxication and intent
What about a case where a defendant is charged with an off ence which requires proof of 
intent, but at the time of the off ence he was intoxicated through alcohol or drugs? Where 
the defendant is intoxicated (involuntarily or voluntarily)38 the jury or magistrates should 
consider the intoxication as part of the evidence in deciding whether the result was the 
defendant’s purpose or whether he foresaw the result as virtually certain:39

If the drunken defendant had as his purpose the result he intended it: a ‘drunken (1) 
intent is still an intent’.40

38 See p.156 for a discussion of the diff erence between voluntary and involuntary intoxication.
39 Th e question for the jury or magistrates is whether or not the defendant had the intention, not 

whether or not the defendant, in his drunken state, was capable of forming an intention (Hayes [2002] All 
ER (D) 6 (CA)).

40 Majewski [1977] AC 443 (HL).

QU E ST ION
Bill is suff ering from a terminal illness and is in great pain. His doctor gives him a large
dose of painkillers which cause Bill’s death within 24 hours. Consider the following
states of mind the doctor could have. Which would lead to a conviction of murder?

Th e doctor wants to lessen Bill’s pain by the pills, although she knows that the pills1.
will hasten Bill’s death.
Th e doctor believes Bill has suff ered enough and wants to end his pain by killing2.
him.
Th e doctor wants Bill to die because she knows Bill has left  her a large sum of money 3.
in his will.

For guidance on answering this question, please visit the Online Resource Centre that
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.
Read accounts of the trial of Dr Moor (P. Arlidge, ‘Th e Trial of Dr David Moor’ [2000]
Criminal Law Review 31; J. Smith, ‘A Comment on Moor’s Case’ [2000]w Criminal Law 
Review 41) for a discussion of a case involving a doctor alleged to have ‘mercy killed’w
his patient.

F U RT H E R R E A DI NG
For further reading on the correct interpretation of the Woollin decision, read:
Norrie, A. (1999) ‘Aft er Woollin’ Criminal Law Review 532.w
—— (2000) Punishment, Responsibility, and Justice (Oxford: OUP), ch. 8.
Pedain, A. (2003) ‘Intention and the Terrorist Example’ Criminal Law Review 579.w
Simester, A. and Shute, S. (1999) ‘Letter’ Criminal Law Review 41.w
Smith, J.C. (1998) ‘Commentary on R v Woollin’ Criminal Law Review 890.w
Wilson, W. (1999) ‘Doctrinal Rationality aft er Woollin’ Modern Law Review 62: 448.w
See Part II for reading on the theoretical approaches to intention.

www.oxfordtextbooks.co.uk/orc/herringcriminal5e/
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If the drunken defendant lacked intent he is not guilty of an intent-based crime, (2) 
although he may be guilty of a recklessness-based off ence.

A good example of how intent and intoxication can interrelate is Moloney.41 Th ere the 
defendant and his stepfather had engaged on a long drinking spree. Th ey then decided 
to engage in a shooting competition to see who could load and fi re a gun the fastest. Th e 
defendant won, but in so doing shot his stepfather dead. His evidence was that he had fi red 
the gun with the purpose of winning the shooting competition. His story would, no doubt, 
have been disbelieved by the jury had he been sober, but the fact he was intoxicated made 
his version of events more believable. Note here though that his defence is not the intoxica-
tion, but the fact that he lacked mens rea. His intoxication was evidence from which the 
jury could conclude he lacked intent.42

 recklessness
If purpose is at the heart of intention, risk-taking is at the heart of recklessness. For many 
years the law on recklessness was confusing because there were two defi nitions of reck-
lessness, which have become known as Cunningham recklessness and Caldwell reckless-
ness. Some crimes used one and some the other. However, the House of Lords has abolished 
Caldwell recklessness and so now there is only one kind of recklessness used. For once a 
change in the law has made it easier for students to understand rather than harder!

. cunningham recklessness

DE F I N I T ION
Th ere are two elements that need to be shown for Cunningham recklessness:

Th e defendant was aware that there was a risk that his or her conduct would cause (1) 
a particular result.
Th e risk was an unreasonable one for the defendant to take.(2) 

Th e taking of a risk
In Cunningham43 Byrne J explained that recklessness meant that ‘the accused has foreseen 
that the particular kind of harm might be done and yet has gone on to take the risk of it’. 
Two points in particular need to be stressed about this defi nition. First, it is necessary to 
show only that the accused foresaw that there was a risk. It does not have to be foreseen 
as highly likely to occur. Second, the question is whether the accused foresaw the risk, not 
whether the risk was obvious or would have been foreseen by a reasonable person. Th is 
point is demonstrated in Stephenson,44 where the defendant (who suff ered from schizo-
phrenia) lit a fi re in a haystack and destroyed it. Because of his illness he did not realize that 
in lighting a match there was a risk to the haystack. Although the risk to the haystack was 
obvious and most people would have foreseen the risk, the defendant did not, and so he was 

41 [1985] AC 905 (HL).   42 He was still guilty of manslaughter.
43 [1957] 2 QB 396 (CA), at 399.   44 [1979] QB 695 (CA).

DE F I N I T ION
Th ere are two elements that need to be shown for Cunningham recklessness:

Th e defendant was aware that there was a risk that his or her conduct would cause (1)
a particular result.
Th e risk was an unreasonable one for the defendant to take.(2) 
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not Cunningham reckless. →5 (p.185) Indeed as the court emphasized the question was not 
even whether the defendant could have foreseen the risk. Th e simple point was he did not 
foresee it and so was not reckless.

Th is requirement that the defendant consciously took a risk caused problems in the fol-
lowing case:

R v Parker 
[1977] 2 All ER 3745

Daryl Parker was fi ned £10 plus 75p compensation to the Post Offi  ce aft er causing 
criminal damage to a telephone kiosk. He had had a terrible evening. He had overslept 
on the train home aft er a function in London and missed his station. He was charged 
an excess fare for travelling further than his ticket permitted. He tried to telephone for 
a taxi but the telephone did not work. He was seen by the police to ‘smash down’ a tele-
phone handset onto the dialling box of the public telephone and thereby damage it.

Lord Justice Geoffrey Lane

What was in dispute was, fi rst of all, whether it was the appellant who had caused the 
damage to the telephone receiver; he said it was not he who had caused the damage; and, 
secondly, the degree of force which he had used when bringing the handset down on to the 
receiver. The way in which the appellant himself when giving evidence described the situa-
tion was this:

‘I went to the telephone box to call a taxi. I put two pence on the slot—not in, but on—I picked up 
the headset [that must have been the handset]; I heard a tone . . . I did not know it was necessary 
to put two pence in before dialling. I dialled two or three times without success. I put the headset 
down, hard. It did not fi t on to the cradle so I put it down hard again. I did not lift it before putting it 
down the fi rst time. I must have missed the cradle the fi rst time. I did not intend to damage it nor 
was I reckless as to whether I damaged it or not. It did not occur to me that what I was doing might 
damage it. I was simply reacting to the frustration which I felt. As I put the telephone down hard for 
the second time there were the police opening the door.’

. . . 
The complaint made by counsel for the appellant is that the learned judge misdirected the 

jury in regard to the necessary mental element on which the jury had to be satisfi ed before 
convicting. . . . 

[Counsel for the appellant] draws support from a decision of this court, R v Briggs [1977] 
1 All ER 475. That was a case where the facts were very different from those in the instant 
case. In the course of the judgment the following passage is to be found ([1977] 1 All ER 475 
at 477, 478):

‘A man is reckless in the sense required [and that is dealing, of course, with s 1 of the Criminal 
Damage Act 1971] when he carries out a deliberate act knowing that there is some risk of damage 
resulting from that act but nevertheless continues in the performance of that act. That being so, it 
is clear from the three passages to which I have in particular referred that the judge did not give a 
correct direction to the jury on this aspect of the case. Using the words which he did, he might have 
cured the defect by explaining to the jury in clear terms that the test to be applied was the test of 
the state of the appellant’s mind, but he did not put that anywhere in his summing-up.’

45 [1977] 1 WLR 600, (1977) 63 Cr App R 211.

Lord Justice Geoffrey Lane

What was in dispute was, fi rst of all, whether it was the appellant who had caused the
damage to the telephone receiver; he said it was not he who had caused the damage; and,
secondly, the degree of force which he had used when bringing the handset down on to the
receiver. The way in which the appellant himself when giving evidence described the situa-
tion was this:

‘I went to the telephone box to call a taxi. I put two pence on the slot—not in, but on—I picked up
the headset [that must have been the handset]; I heard a tone . . . I did not know it was necessary
to put two pence in before dialling. I dialled two or three times without success. I put the headset
down, hard. It did not fi t on to the cradle so I put it down hard again. I did not lift it before putting it
down the fi rst time. I must have missed the cradle the fi rst time. I did not intend to damage it nor
was I reckless as to whether I damaged it or not. It did not occur to me that what I was doing might
damage it. I was simply reacting to the frustration which I felt. As I put the telephone down hard for
the second time there were the police opening the door.’

. . . 
The complaint made by counsel for the appellant is that the learned judge misdirected the

jury in regard to the necessary mental element on which the jury had to be satisfi ed before
convicting. . . .

[Counsel for the appellant] draws support from a decision of this court, R v Briggs [1977]s
1 All ER 475. That was a case where the facts were very different from those in the instant
case. In the course of the judgment the following passage is to be found ([1977] 1 All ER 475
at 477, 478):

‘A man is reckless in the sense required [and that is dealing, of course, with s 1 of the Criminal
Damage Act 1971] when he carries out a deliberate act knowing that there is some risk of damage
resulting from that act but nevertheless continues in the performance of that act. That being so, it
is clear from the three passages to which I have in particular referred that the judge did not give a
correct direction to the jury on this aspect of the case. Using the words which he did, he might have
cured the defect by explaining to the jury in clear terms that the test to be applied was the test of
the state of the appellant’s mind, but he did not put that anywhere in his summing-up.’
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We are bound by that decision and, indeed, at least so far as the fi rst sentence which I have 
read is concerned, we would not for one moment wish to disagree even were we able to so 
do. The test is the test of the defendant’s state of mind. But, and in the facts of the instant 
case it is a substantial ‘but’, the circumstances of this case are that the appellant was plainly 
fully aware of all the circumstances of the case. He was fully aware that what he was handling 
was a telephone handset made of Bakelite or some such material. He was well aware that the 
cradle on to which he admittedly brought down the handset was made of similar material. He 
was well aware, of course, of the degree of force which he was using—a degree described 
by counsel for the appellant before us as slamming the receiver down and—demonstration 
by counsel whether wittingly or not, was given of a hand brought down from head-height on 
to whatever the receiving object was.

In those circumstances, it seems to this court that if he did not know, as he said he did not, 
that there was some risk of damage, he was, in effect, deliberately closing his mind to the 
obvious—the obvious being that damage in these circumstances was inevitable.

In the view of this court, that type of action, that type of deliberate closing of the mind, 
is the equivalent of knowledge and a man certainly cannot escape the consequences of his 
action in this particular set of circumstances by saying, ‘I never directed my mind to the obvi-
ous consequences because I was in a self-induced state of temper.’

We, accordingly, do not differ from the views expressed in R v Briggs [1977] 1 All ER 475 
with the exception of adding to the defi nition these words: ‘A man is reckless in the sense 
required when he carries out a deliberate act knowing or closing his mind to the obvious fact 
that there is some risk of damage resulting from that act but nevertheless continuing in the 
performance of that act.’

Appeal dismissed.

What is noticeable here is that the Court of Appeal was willing to stretch recklessness to 
its limits in order to convict the defendant whom it regarded as blameworthy. Having a 
risk in the back of your mind is not the same as consciously taking a risk, although the 
Court of Appeal was willing to accept that it was suffi  cient to amount to Cunningham 
recklessness.46

Th e risk was unreasonable
Th is requirement is rarely in dispute. It will be unusual for there to be a case where it is 
reasonable for the defendant to take a risk that a person will be injured. However, there will 
be some cases where it is. If the defendant is driving and a child runs out in front of his car 
and he swerves out of the way, the swerve may pose a risk to other road users, but to swerve 
would oft en be regarded as reasonable. It should be stressed that this requirement is objec-
tive. In other words that whether the risk was a reasonable one to take is to be decided by the 
standards of the ordinary and reasonable person.47 Whether the defendant thought it was or 
was not reasonable to take the risk is irrelevant.

46 See Part II of this chapter for further discussion.
47 One important issue will be whether the defendant’s behaviour was socially useful. A defendant who 

harms another while carrying out medical treatment is likely to be acting reasonably, while a defendant 
who harms another while shooting birds for fun will fi nd it harder to persuade a jury his behaviour was 
reasonable.

We are bound by that decision and, indeed, at least so far as the fi rst sentence which I have 
read is concerned, we would not for one moment wish to disagree even were we able to so
do. The test is the test of the defendant’s state of mind. But, and in the facts of the instant
case it is a substantial ‘but’, the circumstances of this case are that the appellant was plainly
fully aware of all the circumstances of the case. He was fully aware that what he was handling
was a telephone handset made of Bakelite or some such material. He was well aware that the
cradle on to which he admittedly brought down the handset was made of similar material. He
was well aware, of course, of the degree of force which he was using—a degree described
by counsel for the appellant before us as slamming the receiver down and—demonstration
by counsel whether wittingly or not, was given of a hand brought down from head-height on
to whatever the receiving object was.

In those circumstances, it seems to this court that if he did not know, as he said he did not,
that there was some risk of damage, he was, in effect, deliberately closing his mind to the
obvious—the obvious being that damage in these circumstances was inevitable.

In the view of this court, that type of action, that type of deliberate closing of the mind,
is the equivalent of knowledge and a man certainly cannot escape the consequences of his
action in this particular set of circumstances by saying, ‘I never directed my mind to the obvi-
ous consequences because I was in a self-induced state of temper.’

We, accordingly, do not differ from the views expressed in R v Briggs [1977] 1 All ER 475 s
with the exception of adding to the defi nition these words: ‘A man is reckless in the sense
required when he carries out a deliberate act knowing or closing his mind to the obvious fact
that there is some risk of damage resulting from that act but nevertheless continuing in the
performance of that act.’

Appeal dismissed.
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Intoxication and recklessness
Defendants who were voluntarily intoxicated at the time of the off ence and therefore failed 
to foresee a risk which they would have foreseen if they had been sober, will be treated as 
having foreseen the risk.48 Th is means that defendants will not be able to claim that they 
failed to foresee an obvious risk because they were drunk.49 If defendants are involuntarily 
intoxicated then there are no special rules, and defendants will be reckless if they foresaw 
the risk, but if they did not foresee the risk they will not be reckless.50

QU E ST IONS
If a psychologist gave evidence that Mr Parker was so angry that he was not aware of 1. 
a risk, would he deserve to be acquitted? Is there a clear diff erence between (a) con-
sciously being aware of a risk, (b) putting a risk to the back of your mind, and (c) not 
being aware of a risk?
Th ousands of deaths and injuries occur each year in cars. Anyone driving a car is 2. 
aware that in driving a car there is a risk they will injure someone. Is it beyond doubt 
that it is still reasonable to drive cars? What about skiing?
Is it justifi able to describe as ‘reckless’ people who are so drunk that they do not see 3. 
an obvious risk, but not people who are so angry that they do not see an obvious risk? 
(We will return to this question in Part II.)

. caldwell recklessness
As already mentioned Caldwell recklessness has now been abolished. However, it is useful 
to know in outline what it was and why the House of Lords decided to abolish it.

DE F I N I T ION
Defendants were Caldwell reckless if:

they are aware of a risk; OR(1) 
there was an obvious and serious risk AND they failed to consider whether or not (2) 
there was a risk.

Caldwell recklessness was diff erent from Cunningham recklessness because it included 
defendants who were not aware of an obvious risk. Caldwell recklessness fell into disrepute 
because it punished defendants for failing to notice a risk which would have been obvious 
to a reasonable person. Th e issue was considered in Elliott v C,51 where a 14-year-old girl 
with learning diffi  culties set fi re to a shed by lighting white spirit. Th e court stated that 
Lord Diplock in Caldwell had made it clear that the test was whether a reasonable person 
would have realized that the lighting of the spirit would create a risk of damage to the shed, 

48 It is sometimes said that a defendant who is voluntarily intoxicated is prevented from introducing 
evidence that he did not see a risk because he was intoxicated. However, as Simester (2009) argues that seems 
to require the courts to proceed on the basis of a fi ction.

49 Bennett [1995] Crim LR 877 (CA).   50 Kingston [1995] 2 AC 355 (HL).
51 [1983] 2 All ER 1005 (DC).

QU E ST IONS
If a psychologist gave evidence that Mr Parker was so angry that he was not aware of 1.
a risk, would he deserve to be acquitted? Is there a clear diff erence between (a) con-
sciously being aware of a risk, (b) putting a risk to the back of your mind, and (c) not
being aware of a risk?
Th ousands of deaths and injuries occur each year in cars. Anyone driving a car is2.
aware that in driving a car there is a risk they will injure someone. Is it beyond doubt
that it is still reasonable to drive cars? What about skiing?
Is it justifi able to describe as ‘reckless’ people who are so drunk that they do not see3.
an obvious risk, but not people who are so angry that they do not see an obvious risk?
(We will return to this question in Part II.)

DE F I N I T ION
Defendants were Caldwell reckless if:l

they are aware of a risk; OR(1) 
there was an obvious and serious risk AND they failed to consider whether or not(2)
there was a risk.
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not whether the risk was obvious to the defendant or obvious to a reasonable person of the 
defendant’s age and mental abilities.52 As she had failed to consider the risk and it would 
have been obvious to a reasonable person, she was guilty of criminal damage. Th e decision 
caused an outcry amongst academic commentators. Had they been tabloid writers it would 
have been given the title ‘the most hated case in Britain’. Th e reason for the outrage is this: it 
can lead to the punishment of a defendant who fails to appreciate a risk that she was incapa-
ble of foreseeing. C was liable for failing to foresee a risk that because of her mental condi-
tion she may have been incapable of foreseeing. Th e harshness of this approach is revealed 
by the following example: a blind person is walking down the pavement and walks into a 
bicycle left  lying on the pavement, damaging it. As the risk would be obvious to an ordinary 
(sighted) person he would be Caldwell reckless as he failed to foresee the risk. Th is is extraor-
dinary. With this in mind it was not surprising that the House of Lords in G and R decided 
that Caldwell recklessness had to go: →6 (p.186)

R v G and R 
[2003] UKHL 5053

One night two boys, aged 11 and 12, went camping without their parents’ permission. 
In the early hours of the morning they set fi re to some newspapers under a wheelie 
bin they found outside a supermarket. Th e fi re spread and ultimately burned down the 
supermarket and adjoining buildings. Th ey were convicted on the basis that it would 
have been obvious to a reasonable person that what they were doing was posing a risk 
to property. Th ey unsuccessfully appealed to the Court of Appeal, and then on to the 
House of Lords.

Lord Bingham of Cornhill

1. The point of law of general public importance certifi ed by the Court of Appeal to be involved 
in its decision in the present case is expressed in this way:

‘Can a defendant properly be convicted under section 1 of the Criminal Damage Act 1971 on the 
basis that he was reckless as to whether property was destroyed or damaged when he gave no 
thought to the risk but, by reason of his age and/or personal characteristics the risk would not have 
been obvious to him, even if he had thought about it?’

The appeal turns on the meaning of ‘reckless’ in that section. This is a question on which the 
House ruled in R v Caldwell [1982] AC 341, a ruling affi rmed by the House in later decisions. 
The House is again asked to reconsider that ruling . . . 

28. The task confronting the House in this appeal is, fi rst of all, one of statutory construc-
tion: what did Parliament mean when it used the word ‘reckless’ in section 1(1) and (2) of 
the 1971 Act? In so expressing the question I mean to make it as plain as I can that I am 
not addressing the meaning of ‘reckless’ in any other statutory or common law context. In 
particular, but perhaps needlessly since ‘recklessly’ has now been banished from the lexicon 
of driving offences, I would wish to throw no doubt on the decisions of the House in R v 
Lawrence [1982] AC 510 and R v Reid [1992] 1 WLR 793.

29. Since a statute is always speaking, the context or application of a statutory expres-
sion may change over time, but the meaning of the expression itself cannot change. So the 

52 Elliott v C was followed in Stephen (Malcolm R) (1984) 79 Cr App R 334.
53 [2004] 1 AC 1034, [2003] 3 WLR 1060, [2003] 4 All ER 765, [2004] 1 Cr App R 21, [2004] Crim LR 369.

Lord Bingham of Cornhill

1. The point of law of general public importance certifi ed by the Court of Appeal to be involved
in its decision in the present case is expressed in this way:

‘Can a defendant properly be convicted under section 1 of the Criminal Damage Act 1971 on the
basis that he was reckless as to whether property was destroyed or damaged when he gave no
thought to the risk but, by reason of his age and/or personal characteristics the risk would not have
been obvious to him, even if he had thought about it?’

The appeal turns on the meaning of ‘reckless’ in that section. This is a question on which the
House ruled in R v Caldwell [1982] AC 341, a ruling affi rmed by the House in later decisions.l
The House is again asked to reconsider that ruling . . .

28. The task confronting the House in this appeal is, fi rst of all, one of statutory construc-
tion: what did Parliament mean when it used the word ‘reckless’ in section 1(1) and (2) of
the 1971 Act? In so expressing the question I mean to make it as plain as I can that I am
not addressing the meaning of ‘reckless’ in any other statutory or common law context. In
particular, but perhaps needlessly since ‘recklessly’ has now been banished from the lexicon
of driving offences, I would wish to throw no doubt on the decisions of the House in R v
Lawrence [1982] AC 510 and e R v Reid [1992] 1 WLR 793.d

29. Since a statute is always speaking, the context or application of a statutory expres-
sion may change over time, but the meaning of the expression itself cannot change. So the
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starting point is to ascertain what Parliament meant by ‘reckless’ in 1971. As noted above 
in paragraph 13, section 1 as enacted followed, subject to an immaterial addition, the draft 
 proposed by the Law Commission. It cannot be supposed that by ‘reckless’ Parliament 
meant anything different from the Law Commission. The Law Commission’s meaning was 
made plain both in its Report (Law Com No 29) and in Working Paper No 23 which preceded 
it. These materials (not, it would seem, placed before the House in R v Caldwell) reveal a very 
plain intention to replace the old-fashioned and misleading expression ‘maliciously’ by the 
more familiar expression ‘reckless’ but to give the latter expression the meaning which R v 
Cunningham [1957] 2 QB 396 and Professor Kenny had given to the former. In treating this 
authority as irrelevant to the construction of ‘reckless’ the majority fell into understandable 
but clearly demonstrable error. No relevant change in the mens rea necessary for proof of 
the offence was intended, and in holding otherwise the majority misconstrued section 1 of 
the Act.

30. That conclusion is by no means determinative of this appeal. For the decision in R 
v Caldwell was made more than 20 years ago. Its essential reasoning was unanimously 
approved by the House in R v Lawrence [1982] AC 510. Invitations to reconsider that reason-
ing have been rejected. The principles laid down have been applied on many occasions, by 
Crown Court judges and, even more frequently, by justices. In the submission of the Crown, 
the ruling of the House works well and causes no injustice in practice. If Parliament had 
wished to give effect to the intention of the Law Commission it has had many opportuni-
ties, which it has not taken, to do so. Despite its power under Practice Statement (Judicial 
Precedent) [1966] 1 WLR 1234 to depart from its earlier decisions, the House should be very 
slow to do so, not least in a context such as this.

31. These are formidable arguments, deployed by Mr Perry [counsel for the Crown] with 
his habitual skill and erudition. But I am persuaded by Mr Newman QC for the appellants that 
they should be rejected. I reach this conclusion for four reasons, taken together.

32. First, it is a salutary principle that conviction of serious crime should depend on proof 
not simply that the defendant caused (by act or omission) an injurious result to another but 
that his state of mind when so acting was culpable. This, after all, is the meaning of the famil-
iar rule actus non facit reum nisi mens sit rea. The most obviously culpable state of mind is no 
doubt an intention to cause the injurious result, but knowing disregard of an appreciated and 
unacceptable risk of causing an injurious result or a deliberate closing of the mind to such risk 
would be readily accepted as culpable also. It is clearly blameworthy to take an obvious and 
signifi cant risk of causing injury to another. But it is not clearly blameworthy to do something 
involving a risk of injury to another if (for reasons other than self-induced intoxication: R v 
Majewski [1977] AC 443) one genuinely does not perceive the risk. Such a person may fairly 
be accused of stupidity or lack of imagination, but neither of those failings should expose him 
to conviction of serious crime or the risk of punishment.

33. Secondly, the present case shows, more clearly than any other reported case since R 
v Caldwell, that the model direction formulated by Lord Diplock (see paragraph 18 above) is 
capable of leading to obvious unfairness. As the excerpts quoted in paragraphs 6–7 reveal, 
the trial judge regretted the direction he (quite rightly) felt compelled to give, and it is evident 
that this direction offended the jury’s sense of fairness. The sense of fairness of 12 repre-
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magistrates) is the bedrock on which the administration of criminal justice in this country is 
built. A law which runs counter to that sense must cause concern. Here, the appellants could 
have been charged under section 1(1) with recklessly damaging one or both of the wheelie-
bins, and they would have had little defence. As it was, the jury might have inferred that boys 
of the appellants’ age would have appreciated the risk to the building of what they did, but it 
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seems clear that such was not their conclusion (nor, it would appear, the judge’s either). On 
that basis the jury thought it unfair to convict them. I share their sense of unease. It is neither 
moral nor just to convict a defendant (least of all a child) on the strength of what someone 
else would have apprehended if the defendant himself had no such apprehension. Nor, the 
defendant having been convicted, is the problem cured by imposition of a nominal penalty.

34. Thirdly, I do not think the criticism of R v Caldwell expressed by academics, judges 
and practitioners should be ignored. A decision is not, of course, to be overruled or departed 
from simply because it meets with disfavour in the learned journals. But a decision which 
attracts reasoned and outspoken criticism by the leading scholars of the day, respected as 
authorities in the fi eld, must command attention. One need only cite (among many other 
examples) the observations of Professor John Smith ([1981] Crim LR 392, 393–396) and 
Professor Glanville Williams (‘Recklessness Redefi ned’ (1981) 40 CLJ 252). This criticism 
carries greater weight when voiced also by judges as authoritative as Lord Edmund-Davies 
and Lord Wilberforce in R v Caldwell itself, Robert Goff LJ in Elliott v C [1983] 1 WLR 939 and 
Ackner LJ in R v Stephen Malcolm R (1984) 79 Cr App R 334. The reservations expressed by 
the trial judge in the present case are widely shared. The shopfl oor response to R v Caldwell 
may be gauged from the editors’ commentary, to be found in the 41st edition of Archbold 
(1982): paragraph 17–25, pages 1,009–1,010. The editors suggested that remedial legislation 
was urgently required.

35. Fourthly, the majority’s interpretation of ‘recklessly’ in section 1 of the 1971 Act was, 
as already shown, a misinterpretation. If it were a misinterpretation that offended no principle 
and gave rise to no injustice there would be strong grounds for adhering to the misinterpreta-
tion and leaving Parliament to correct it if it chose. But this misinterpretation is offensive to 
principle and is apt to cause injustice. That being so, the need to correct the misinterpretation 
is compelling.

36. It is perhaps unfortunate that the question at issue in this appeal fell to be answered 
in a case of self-induced intoxication. For one instinctively recoils from the notion that a 
defendant can escape the criminal consequences of his injurious conduct by drinking himself 
into a state where he is blind to the risk he is causing to others. In R v Caldwell it seems to 
have been assumed (see paragraph 18 above) that the risk would have been obvious to the 
defendant had he been sober. Further, the context did not require the House to give close 
consideration to the liability of those (such as the very young and the mentally handicapped) 
who were not normal reasonable adults. The overruling by the majority of R v Stephenson 
[1979] QB 695 does however make it questionable whether such consideration would have 
led to a different result.

37. In the course of argument before the House it was suggested that the rule in R v 
Caldwell might be modifi ed, in cases involving children, by requiring comparison not with 
normal reasonable adults but with normal reasonable children of the same age. This is a 
suggestion with some attractions but it is open to four compelling objections. First, even this 
modifi cation would offend the principle that conviction should depend on proving the state of 
mind of the individual defendant to be culpable. Second, if the rule were modifi ed in relation 
to children on grounds of their immaturity it would be anomalous if it were not also modifi ed 
in relation to the mentally handicapped on grounds of their limited understanding. Third, any 
modifi cation along these lines would open the door to diffi cult and contentious argument 
concerning the qualities and characteristics to be taken into account for purposes of the 
comparison. Fourth, to adopt this modifi cation would be to substitute one misinterpretation 
of section 1 for another. There is no warrant in the Act or in the travaux préparatoires which 
preceded it for such an interpretation.

38. A further refi nement, advanced by Professor Glanville Williams in his article 
‘Recklessness Redefi ned’ (1981) 40 CLJ 252, 270–271, adopted by the justices in Elliott v C 
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[1983] 1 WLR 939 and commented upon by Robert Goff LJ in that case is that a defendant 
should only be regarded as having acted recklessly by virtue of his failure to give any thought 
to an obvious risk that property would be destroyed or damaged, where such risk would 
have been obvious to him if he had given any thought to the matter. This refi nement also 
has attractions, although it does not meet the objection of principle and does not represent 
a correct interpretation of the section. It is, in my opinion, open to the further objection of 
over-complicating the task of the jury (or bench of justices). It is one thing to decide whether 
a defendant can be believed when he says that the thought of a given risk never crossed his 
mind. It is another, and much more speculative, task to decide whether the risk would have 
been obvious to him if the thought had crossed his mind. The simpler the jury’s task, the 
more likely is its verdict to be reliable. Robert Goff LJ’s reason for rejecting this refi nement 
was somewhat similar (Elliott v C, page 950).

39. I cannot accept that restoration of the law as understood before R v Caldwell would 
lead to the acquittal of those whom public policy would require to be convicted. There is 
nothing to suggest that this was seen as a problem before R v Caldwell, or (as noted above 
in paragraphs 12 and 13) before the 1971 Act. There is no reason to doubt the common 
sense which tribunals of fact bring to their task. In a contested case based on intention, the 
defendant rarely admits intending the injurious result in question, but the tribunal of fact will 
readily infer such an intention, in a proper case, from all the circumstances and probabilities 
and evidence of what the defendant did and said at the time. Similarly with recklessness: it is 
not to be supposed that the tribunal of fact will accept a defendant’s assertion that he never 
thought of a certain risk when all the circumstances and probabilities and evidence of what 
he did and said at the time show that he did or must have done . . . 

41. For the reasons I have given I would allow this appeal and quash the appellants’ 
 convictions. I would answer the certifi ed question obliquely, basing myself on clause 18(c) 
of the Criminal Code Bill annexed by the Law Commission to its Report ‘A Criminal Code for 
England and Wales Volume 1: Report and Draft Criminal Code Bill’ (Law Com No 177, April 
1989):

‘A person acts recklessly within the meaning of section 1 of the Criminal Damage Act 1971 with 
respect to—

(i) a circumstance when he is aware of a risk that it exists or will exist;
(ii)  a result when he is aware of a risk that it will occur; and it is, in the circumstances 

known to him, unreasonable to take the risk.’

[Lords Rodger and Steyn gave speeches agreeing that the appeal should be allowed.
Lord Hutton and Lord Browne-Wilkinson agreed with Lord Bingham.]

Appeal allowed.

R v G, then, confi rms that for criminal damage Caldwell recklessness should not be used 
and instead a defendant will be reckless if he or she realizes that there is a risk of the harm 
arising and decides to take that risk, when to do so is unreasonable. In Attorney-General’s 
Reference (No. 3 of 2003)54 the Court of Appeal confi rmed that R v G has abolished Caldwell 
recklessness not just for criminal damage, but for all crimes which had used Caldwell reck-
lessness. In Brady55 the Court of Appeal rejected an argument that aft er G and R a defend-
ant would only be reckless if he foresaw an obvious and signifi cant risk. It was enough if the 
defendant foresaw a risk. In that case the defendant had perched on some railings above a 

54 [2004] 2 Cr App R 367.   55 [2007] EWCA Crim 2413.
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dance fl oor and then by accident fallen onto the crowds below causing a woman a serious 
injury. Th e Court of Appeal suggested one way of looking at the case would be to say that by 
getting onto the railings he had realized there was a danger he would fall and hurt someone. 
Th erefore even if the falling off  was entirely accidental, in getting onto the railings he had 
taken the risk he would cause an injury and that could be enough to render him reckless.

To many G and R is a welcome decision removing the unfairness that resulted from 
using the Caldwell test in cases like Elliott v C. Th e decision, however, is certainly not 
without its critics. One major source of disappointment was the failure of the House of 
Lords to consider an alternative to either Caldwell or Cunningham recklessness. Here are 
two alternatives that their Lordships might have considered:

Defendants would be reckless if they were aware of a risk or failed to consider a risk (1) 
which should have been obvious to a reasonable person of their age and mental 
abilities.
Defendants would be reckless if they were aware of a risk or failed to consider an obvi-(2) 
ous risk, without a good explanation.56 Th is would lead to the acquittal of those who 
failed to see a risk due to an illness or emergency, but lead to the conviction of those 
who failed to see the risk due to drunkenness or anger.

As a result of G and R critics are concerned that it will be too easy for a defendant to claim 
that they did not consider a risk to others and so be entitled to acquittal. Indeed if a defend-
ant can persuade the jury that he is an utterly selfi sh person who gives no thought to other 
people’s welfare then he should be acquitted if he does a dangerous act without thinking 
about its consequences. It may be that in such cases the jury will simply disbelieve a defend-
ant or convict regardless of the judge’s direction. Alternatively it is likely that we will see in 
the future much weight being placed on the decision in Parker (excerpted above at p.145) 
and the idea of a risk being ‘in the back of a defendant’s mind’. You should also note that 
although the House of Lords in G and R proudly asserted the importance of proving a sub-
jective mens rea (i.e. an actual awareness of risk), they also confi rmed the rules relating to 
intoxication whereby a defendant who is voluntary intoxicated can be convicted without 
awareness of the risk. Th e House of Lords presented the intoxication rules as a special excep-
tion to the normal requirement of having to prove a subjective state of mind, but given the 
number of crimes committed by intoxicated people it is not clear whether in courtrooms the 
intoxication rules are in fact the normal rule, rather than an exception. →7 (p.197)
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 negligence

DE F I N I T ION
If the defendant has behaved in the way in which a reasonable person would not, then 
he or she is negligent.

Th ere are a large number of crimes for which the mens rea is negligence,57 although most 
of them are minor crimes of a regulatory nature. Th ere are therefore few reported cases 
which discuss its meaning. Negligence uses an objective test. In other words the defend-
ant’s state of mind is not relevant in deciding whether the defendant is negligent. Th ere 
is no need to show that the defendant intended or foresaw a risk. What matters is the 
conduct of the defendant: did the defendant behave in a way which was reasonable in the 
circumstances? If the defendant behaves in the way in which a reasonable person would 
not then he or she is negligent. To give a practical example, if a defendant while driving 
crashes into the car in front, to decide whether or not he or she was negligent you simply 
ask: would a reasonable person in D’s shoes have crashed the car or not? If even a reason-
able driver would have crashed then the defendant is not negligent. If the reasonable per-
son would not have been travelling as fast as the defendant or would have braked earlier 
and avoided the accident then the defendant is negligent. →8 (p.193)

Th ere are a number of disputes over the meaning of negligence:

(1) What if the defendant has acted as a result of panic or fear? Consider a case where 
a person is driving a car when suddenly a child runs out in front of her and she swerves to 
the right and hits an oncoming car. We might say that in fact it would have been better and 
reasonable to swerve to the left , where the driver would have hit no one.58 Is the driver neg-
ligent? Th e answer seems to be that a defendant is expected to act only as a reasonable driver 
would do. Even reasonable people reacting to an emergency would not necessarily respond 
in the way that in retrospect would have been the ideal way of acting. As long as he or she 

57 As we shall see in Part II, some commentators argue that negligence should not be regarded as a form 
of mens rea.

58 Simpson v Peat [1952] 2 QB 24, 28 (CA) considers a similar example.
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responded in a way that a reasonable person might have done when faced with a similar 
emergency the defendant will not be negligent.

(2) Is the standard expected of the person ‘reasonable’ or ‘ordinary’? Does negligence 
require people to live up to the standard of behaviour which we think people ought to abide 
by, or the standard of behaviour that is the norm? In many cases these will be identical 
tests. But not always. We know that drivers ought always to keep strictly to the speed limits. 
However, we also know that most drivers do on occasion exceed them. If the driver was 
 driving at 35mph in a 30mph speed zone could he or she claim not to be driving negligently 
if it could be demonstrated that on that stretch of road most drivers exceeded 30mph?59 
Th ere is no defi nitive ruling on this question by the courts.

(3) What if the defendant is unable to act in accordance with the standard of the rea-
sonable person? Simester and Sullivan60 argue that the defendant should be expected to 
live up only to the standard expected of a reasonable person with the defendant’s physi-
cal characteristics, including age, sight, and hearing. So, for example, a blind defendant 
would be expected to act only as a reasonable blind person would. Th ere is, however, lim-
ited case law to support this proposition.61 It is well established that a learner driver can 
be convicted of careless driving if he or she is driving at the standard below that expected 
of the reasonable driver, even if he or she is not doing too badly for the fi rst ever eff ort at 
driving.62 Also the cases of Elliot v C and G and R63 suggest that the standard in Caldwell 
recklessness is strictly objective and the defendant is not to be judged by the standard 
expected of a reasonable person with his or her characteristics. If this was so for reckless-
ness it might also to be true of negligence, however unacceptable that is.

(4) Is it possible to expect the defendant to show a higher standard of behaviour than 
that expected of the reasonable person? It is clear that if a person is purporting to act in a 
professional capacity he or she is expected to act as a reasonable professional. For example, a 
doctor is expected to exercise the skill expected of a reasonable doctor, not just the standard 
of an ordinary person.64

 gross negligence
In relation to manslaughter a defendant’s negligence must be labelled gross negligence (in 
essence really bad negligence) if there is to be a conviction.65 It must be shown that the 
defendant killed negligently and that this negligence was so bad as to justify a criminal con-
viction. Manslaughter is the only off ence which requires the negligence to be gross. We will 
discuss this in detail in Chapter 5.

 distinguishing between intention, 
recklessness, and negligence
We are now in a position to defi ne more precisely the diff erence between intention and 
recklessness and between recklessness and negligence. Th e precise boundary between 

59 Such an argument could not, of course, defeat a charge that he or she was breaking the speed limit.
60 Simester, Spencer, Sullivan, and Virgo (2010: 151–3).
61 Hudson [1966] 1 QB 448, 455 provides an obiter dictum that might support their argument.
62 McCrone v Riding [1938] 1 All ER 721. 63 [2002] EWCA Crim 1992.
64 Adomako [1995] 1 AC 171 (HL). 65 Ibid.
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intention and recklessness is that point at which the Woollin direction applies: cases where 
a result was not the defendant’s purpose but it was foreseen as virtually certain. It is clear 
that if the result was the defendant’s purpose then the result is intended. If the result is not 
the defendant’s purpose but is foreseen as a possible result of his actions then the defendant 
is reckless. Th e borderline between intent and recklessness is where the defendant foresees 
the result as virtually certain. Aft er Woollin it is for the jury to decide whether a person who 
falls into this hinterland intends or is reckless.

Th e diff erence between recklessness and negligence is fairly straightforward. To be reck-
less the defendant must foresee the result, while for negligence the only question is whether 
the defendant acted as a reasonable person would. However, the division between the two 
becomes more complex when Parker66 is raised. Th ere a defendant was found reckless 
because the knowledge of the risk was in the ‘back of his mind’. Th ere is a temptation to 
conclude that because a risk is one a reasonable person would have known about, the defend-
ant must have known about it really, somewhere in his or her brain. If this argument is used 
too readily the division between recklessness and negligence becomes blurred. Further it 
should be recalled that a defendant who is voluntarily intoxicated can be convicted of a 
recklessness-based crime if the risk was one he would have known about if sober. Th is can 
be regarded as a form of negligence-based liability.

 intoxication
At various points so far we have discussed the impact of intoxication upon intention and 
recklessness. It is useful now to bring these threads together.67 Intoxication can be relevant 
in a criminal case in three ways:

Th e defendant may for some crimes seek to rely on his intoxication as evidence that (1) 
he lacked mens rea.68

Th e prosecution may in some crimes seek to rely on the defendant’s intoxication to (2) 
establish the defendant’s mens rea.
Th ere are certain crimes that specifi cally refer to being intoxicated. For example, it (3) 
is an off ence to drive a vehicle while under the infl uence of drink or drugs.69 Th ese 
off ences will not be discussed in this book.

To understand the law on intoxication it is necessary to make two important distinctions: 
between voluntary and involuntary intoxication and between off ences of basic and specifi c 
intent.

DE F I N I T ION
A summary of the law on intoxication:
Defendants who are involuntarily intoxicated can introduce evidence of their intoxica-
tion to persuade the jury that they lacked the mens rea of the crime. If, however, the jury 
fi nds they had the mens rea they will be guilty. If they did not, they are not guilty.

66 [1977] 2 All ER 760 (CA). 67 For a very helpful discussion see Simester (2009).
68 Although the Public Order Act 1986, s. 6(5) specifi cally states that the defendant has the burden of 

proving that he was not voluntarily intoxicated for the purposes of that particular off ence.
69 Road Traffi  c Act 1988, s. 4(2).
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Defendants who are voluntarily intoxicated can introduce evidence of their intoxica-
tion to prove that they lacked the mens rea in crimes of specifi c intent and are therefore 
not guilty. In crimes of basic intent the fact that they were intoxicated when they com-
mitted the crime will provide the evidence that they had the necessary mens rea. →9 
(p.197)

. involuntary and voluntary intoxication
In simple terms someone is voluntarily intoxicated if he or she chooses to take substances 
which he or she knows or ought to know are intoxicating. In fact it is a little more compli-
cated than this. It is necessary to distinguish a case where the defendant has taken alcohol or 
illegal drugs from those where the defendant has taken lawful substances, such as medicines 
prescribed by a doctor.

Alcohol and illegal drugs
Where the defendant has voluntarily taken a substance and is aware that the substance is 
alcohol or an illegal drug then he or she is voluntarily intoxicated. Th is rule even applies 
where the defendant thought he or she was taking a low-alcohol drink. Th is was made 
clear in Allen,70 where the defendant was drinking his friend’s home-made wine, which he 
believed had only a little alcohol in it. In fact it contained a high level of alcohol. He was 
held to be voluntarily intoxicated. It would be quite diff erent if he had thought that what 
he was drinking was a non-alcoholic fruit punch, which in fact had alcohol (or drugs) in it. 
In such a case the defendant would be involuntarily intoxicated. Similarly, a person who 
was forced to drink alcohol or take drugs against his or her will would be involuntarily 
intoxicated. A person who is addicted to drugs or alcohol is treated as voluntarily taking 
the substances.71

Legal substances
If the defendant is taking a lawful substance, he is voluntarily intoxicated if he is aware 
that the substance would have this eff ect on him. In the case of medicine prescribed by a 
doctor the defendant will be voluntarily intoxicated if he took the medicine in a way not 
prescribed by the doctor (e.g. by exceeding the stated dose).72 In Hardie73 the defendant was 
given some out-of-date valium tablets. He was told that the tablets would calm his nerves 
and do him no harm. In fact he became intoxicated and caused a fi re. He was held to be 
involuntarily intoxicated. Th e judgment does not make it clear whether the test is that the 
defendant is voluntarily intoxicated if he knew the substance was intoxicating, or whether 
the defendant ought to have known that the substance was intoxicating.

70 [1988] Crim LR 698 (CA).
71 It is possible that a drug addict or alcoholic could rely on a defence of insanity or diminished responsi-

bility (on a charge of murder) (see the discussion in Chapter 12).
72 Quick [1973] QB 910 (CA).   73 [1984] 3 All ER 848 (CA).
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. offences of basic and specific intent
As is clear from the summary of the law above the distinction between crimes of basic 
and specifi c intent is important.74 Unfortunately the House of Lords’ decision which 
emphasized the distinction (Majewski) failed to explain precisely what was meant by it. 
Subsequently courts, academics, and students have struggled to explain the distinction. 
Th e most popular view appears to be that off ences of specifi c intent are those which have 
intention as their mens rea; whereas crimes of basic intent are those for which the mens rea
element can be satisfi ed by recklessness.75 Greater uncertainty surrounds crimes which 
contain elements of intent and elements of recklessness. For example, rape, where the mens 
rea is an intent to engage in sexual intercourse with negligence as to whether the victim 
consented. Commentators are divided on such crimes. Some suggest that the court will 
decide whether a crime is predominantly one of recklessness or intent and label it one of 
specifi c or basic intent accordingly.76 Others argue that it is simply a case of applying the 
specifi c intent rule to the intent part of the crime, but the basic intent rules to the basic 
intent part. So a defendant who is drunk and therefore believes the victim is consenting is 
guilty of rape, but a defendant who is so drunk that he does not intend sexual intercourse77

would have a defence. Th e Court of Appeal addressed the issue in the following case:

R v Heard 
[2007] EWCA Crim 125

Th e appellant was convicted of a sexual assault. Th is off ence is defi ned in s. 3(1) of the 
Sexual Off ences Act 2003:

(1) A person (A) commits an offence if—

he intentionally touches another person (B)(a) 

the touching is sexual,(b) 

B does not consent to the touching and(c) 

A does not believe that B consents.(d) 

Th e appellant while very drunk exposed his penis and rubbed it against the thigh of a 
police offi  cer. Due to his intoxication he had no recollection of the incident. He claimed 
that he lacked the intention necessary under section 3(1)(a). Th e trial judge ruled that 
the intentional requirement was one of basic intent and so therefore voluntary intoxica-
tion was no defence.

Lord Justice Hughes

14. The fi rst thing to say is that it should not be supposed that every offence can be catego-
rised simply as either one of specifi c intent or of basic intent. So to categorise an offence 

74 It is discussed in detail in Horder (2005b).
75 Caldwell [1982] AC 341 (HL). Ward (1986) argues that no one explanation seems able to fi t every case.
76 Simester, Spencer, Sullivan, and Virgo (2010: 690).
77 It would be hard to imagine a jury ever believing a defendant who made such a claim.
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rised simply as either one of specifi c intent or of basic intent. So to categorise an offence
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may conceal the truth that different elements of it may require proof of different states of 
mind. . . . 

15. The offence of sexual assault, with which this case is concerned, is an example. The 
different elements of the offence, identifi ed in paragraphs (a) to (d) of section 3, do not call 
for proof of the same state of mind. . . . It is accordingly of very limited help to attempt to label 
the offence of sexual assault, as a whole, one of either basic or specifi c intent, because the 
state of mind which must be proved varies with the issue. For this reason also, it is unsafe to 
reason (as at one point the Crown does) directly from the state of mind required in relation to 
consent to the solution to the present question.

16. Since it is only the touching which must be intentional, whilst the sexual character of 
the touching is, unless equivocal, to be judged objectively, and a belief in consent must be 
objectively reasonable, we think that it will only be in cases of some rarity that the question 
which we are posed in this appeal will in the end be determinative of the outcome.

17. We do not think that it determines this appeal. On the evidence the Appellant plainly did 
intend to touch the policeman with his penis. That he was drunk may have meant either:

i)  that he was disinhibited and did something which he would not have done if sober; 
and/or

ii)  that he did not remember it afterwards.

But neither of those matters (if true) would destroy the intentional character of his touch-
ing. In the homely language employed daily in directions to juries in cases of violence and 
sexual misbehaviour, “a drunken intent is still an intent.” And for the memory to blot out 
what was intentionally done is common, if not perhaps quite as common as is the assertion 
by offenders that it has done so. In the present case, what the appellant did and said at the 
time, and said in interview afterwards, made it perfectly clear that this was a case of drunken 
intentional touching . . . 

18. We do not attempt the notoriously unrealistic task of foreseeing every possible permu-
tation of human behaviour which the future may reveal. But it nevertheless seems to us that 
in the great majority of cases of alleged sexual assault, or of comparable sexual crimes, as in 
the present case, the mind will have gone with the touching, penetration or other prohibited 
act, albeit in some cases a drunken mind.

19. It is, however, possible to envisage the exceptional case in which there is a real pos-
sibility that the intoxication was such that the mind did not go with the physical act. In R v 
Lipman (1969) 55 Cr App R 600 the defendant contended that when he killed his victim by 
stuffi ng bedclothes down her throat he was under the illusion, induced by hallucinatory drugs 
voluntarily taken, that he was fi ghting for his life against snakes. If an equivalent state of mind 
were (assumedly genuinely) to exist in someone who committed an act of sexual touching or 
penetration, the question which arises in this appeal would be directly in point.

20. A different situation was also put to us in the course of argument. Its formulation prob-
ably owes much to Professor Ormerod’s current edition of Smith and Hogan’s Criminal Law 
(11th edition, page 624). It is that of the intoxicated person whose control of his limbs is unco-
ordinated or impaired, so that in consequence he stumbles or fl ails about against another per-
son, touching him or her in a way which, objectively viewed, is sexual for example because 
he touches a woman on her private parts. Can such a person be heard to say that what hap-
pened was other than deliberate when, if he had been sober, it would not have happened?

21. In the present case the Judge directed the jury that drunkenness was not a defence, 
although coupling with it the direction that the touching must be deliberate. Whether or not 
the jury’s decision was likely to be that the appellant had acted intentionally (albeit drunkenly), 
the Judge had to determine whether or not it was necessary for the jury to investigate the 
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suggestion that the appellant was so drunk that his mind did not go with his act. That ques-
tion may also face judges and juries, as it seems to us, in many cases where a defendant 
wishes to contend that he was thus intoxicated, and scientifi c or medical evidence can say 
no more than that in an extreme case drink or drugs are capable of inducing a state of mind in 
which a person believes that what he is doing is something different to what he in fact does. 
In those circumstances, and in deference to the full argument which we have heard, we have 
concluded that we should address the issue, rather than confi ne ourselves to saying that this 
conviction is safe.

22. We are in the present case concerned with element (a), the touching. The Act says 
that it must be intentional. We regard it as clear that a reckless touching will not do. The 
Act plainly proceeds upon the basis that there is a difference between ‘intentionally’ and 
‘recklessly’. Where it wishes to speak in terms of recklessness, the Act does so: see for 
example sections 63(1), 69(1)(c) & (2)(c) and 70(1)(c). It is not necessary to decide whether 
or not it is possible to conceive of a reckless, but unintentional, sexual touching. Like their 
Lordships in R v Court [1989] 1 AC 28, we think that such a possibility is a remote one, but 
we are unable wholly to rule it out. One theoretical possible example might be a Defendant 
who intends to avoid (just) actual physical contact, but realises that he may touch and is 
reckless whether he will.

23. Because the offence is committed only by intentional touching, we agree that the 
Judge’s direction that the touching must be deliberate was correct. To fl ail about, stumble or 
barge around in an unco-ordinated manner which results in an unintended touching, objec-
tively sexual, is not this offence. If to do so when sober is not this offence, then nor is it this 
offence to do so when intoxicated. It is also possible that such an action would not be judged 
by the jury to be objectively sexual, on the basis that it was clearly accidental, but whether 
that is so or not, we are satisfi ed that in such a case this offence is not committed. The intoxi-
cation, in such a situation, has not impacted on intention. Intention is simply not in question. 
What is in question is impairment of control of the limbs. . . . We would expect that in some 
cases where this was in issue the Judge might well fi nd it useful to add to the previously-
mentioned direction that ‘a drunken intent is still an intent’, the corollary that ‘a drunken 
accident is still an accident’. To the limited, and largely theoretical, extent that a reckless 
sexual touching is possible the same would apply to that case also. Whether, when a defend-
ant claims accident, he is doing so truthfully, or as a means of disguising the reality that he 
intended to touch, will be what the jury has to decide on the facts of each such case.

24. The remaining question is whether the Judge was also correct to direct the jury that 
drunkenness was not a defence.

25. We do not agree with [counsel for the appellant’s] submission for the appellant that 
the fact that reckless touching will not suffi ce means that voluntary intoxication can be 
relied upon as defeating intentional touching. We do not read the cases, including DPP v 
Majewski, as establishing any such rule. As we shall show, we would hold that it is not open 
to a defendant charged with sexual assault to contend that his voluntary intoxication pre-
vented him from intending to touch. The Judge was accordingly correct, not only to direct 
the jury that the touching must be deliberate, but also to direct it that the defence that volun-
tary drunkenness rendered him unable to form the intent to touch was not open to him.

30. There are a number of diffi culties about extracting Mr Stern’s proposition [that Majewski 
decides that it is only where recklessness suffi ces that voluntary intoxication cannot be relied 
upon] from the passages cited.

i) Lord Elwyn-Jones was addressing the submission made on behalf of the appellant in 
Majewski that it was unprincipled or unethical to distinguish between the effect of drink 
upon the mind in some crimes and its effect upon the mind in others. In rejecting that 
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submission, and upholding the distinction between crimes of basic and of specifi c intent, he 
was drawing attention to the fact that a man who has got himself into a state of voluntary 
intoxication is not, by ordinary standards, blameless. Both the Lord Chancellor and others 
of their Lordships made clear their view that to get oneself into such a state is, viewed 
broadly, as culpable as is any sober defendant convicted of a crime of basic intent, whether 
because he has the basic intent or because he is reckless as to the relevant consequence or 
circumstance. Throughout Majewski it is clear that their Lordships regarded those latter two 
states of mind as equivalent to one another for these purposes. It therefore does not follow 
from the references to recklessness that the same rule (that voluntary intoxication cannot 
be relied upon) does not apply also to basic intent; on the contrary, it seems to us clear that 
their Lordships were treating the two the same.

ii) The new analysis of recklessness in Caldwell may have led readily to the proposition 
that voluntary intoxication is broadly equivalent to recklessness, thus defi ned. But that analy-
sis and defi nition of recklessness have now been reversed by the House of Lords in R v G 
[2004] 1 AC 1034. As now understood, recklessness requires actual foresight of the risk.

iii) Since the majority in Caldwell held that it was enough for recklessness that the risk 
was obvious objectively (thus, to the sober man) no question of drink providing a defence 
could arise; it follows that the explanation of Majewski which was advanced was plainly 
obiter.

iv) Lord Diplock’s proposition in Caldwell attracted a vigorous dissent from Lord Edmund-
Davies, who, like Lord Diplock, had been a party to Majewski, and with whom Lord Wilberforce 
agreed. They dissented not only from the new defi nition of recklessness, but also from the 
analysis of Majewski. Their view was that arson being reckless as to the endangering of life is 
an offence of specifi c, not of basic, intent; that would seem to have been because the state 
of mind went to an ulterior or purposive element of the offence, rather than to the basic ele-
ment of causing damage by fi re.

v) There were, moreover, many diffi culties in the proposition that voluntary intoxica-
tion actually supplies the mens rea, whether on the basis of recklessness as re-defi ned in 
Caldwell or on the basis of recklessness as now understood; if that were so the drunken man 
might be guilty simply by becoming drunk and whether or not the risk would be obvious to a 
sober person, himself or anyone else. That reinforces our opinion that the proposition being 
advanced was one of broadly equivalent culpability, rather than of drink by itself supplying 
the mens rea.

31. It is necessary to go back to Majewski in order to see the basis for the distinction there 
upheld between crimes of basic and of specifi c intent. It is to be found most clearly in the 
speech of Lord Simon, at pages 478B to 479B. Lord Simon’s analysis had been foreshad-
owed in his speech in DPP v Morgan [1976] AC 182, 216 (dissenting in the result), which 
analysis was cited and approved in Majewski by Lord Elwyn-Jones (at 471). It was that crimes 
of specifi c intent are those where the offence requires proof of purpose or consequence, 
which are not confi ned to, but amongst which are included, those where the purpose goes 
beyond the actus reus (sometimes referred to as cases of ‘ulterior intent’). Lord Simon put it 
in this way at 478H:

‘The best description of “specifi c intent” in this sense that I know is contained in the judgment of 
Fauteux J in Reg v George (1960) 128 Can CC 289, 301 “In considering the question of mens rea, 
a distinction is to be made between (i) intention as applied to acts considered in relation to their 
purposes and (ii) intention as applied to acts apart from their purposes. A general intent attending 
the commission of an act is, in some cases, the only intent required to constitute the crime while, 
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‘The best description of “specifi c intent” in this sense that I know is contained in the judgment of
Fauteux J in Reg v George (1960) 128 Can CC 289, 301 “In considering the question of mens rea,
a distinction is to be made between (i) intention as applied to acts considered in relation to their
purposes and (ii) intention as applied to acts apart from their purposes. A general intent attending
the commission of an act is, in some cases, the only intent required to constitute the crime while,
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in others, there must be, in addition to that general intent, a specifi c intent attending the purpose 
for the commission of the act.” ’

That explanation of the difference is consistent with the view of Lord Edmund-Davies that 
an offence contrary to s 1(2)(b) Criminal Damage Act is one of specifi c intent in this sense, 
even though it involves no more than recklessness as to the endangering of life; the offence 
requires proof of a state of mind addressing something beyond the prohibited act itself, 
namely its consequences. We regard this as the best explanation of the sometimes elusive 
distinction between specifi c and basic intent in the sense used in Majewski, and it seems 
to us that this is the distinction which the Judge in the present case was applying when 
he referred to the concept of a ‘bolted-on’ intent. By that test, element (a) (the touching) in 
sexual assault contrary to s 3 Sexual Offences Act 2003 is an element requiring no more than 
basic intent. It follows that voluntary intoxication cannot be relied upon to negate that intent.

 . . . 
33. For all these reasons, this conviction is in no sense unsafe. Further, our view is that the 

Judge’s directions were substantially correct. Sexual touching must be intentional, that is to 
say deliberate. But voluntary intoxication cannot be relied upon as negating the necessary 
intention. If, whether the Defendant is intoxicated or otherwise, the touching is unintentional, 
this offence is not committed.

Appeal dismissed.

As already mentioned, prior to this case many academics had suggested that the diff erence 
between basic and specifi c intent off ences lay in whether or not intention or knowledge was 
an aspect of the mens rea from the crime. If it was the off ence was one of specifi c intent; 
whereas crimes of recklessness, negligence, or strict liability were basic. However, that 
appears not to have been the approach accepted in Heard. If it had been then subsection 
(a) of this off ence would have been regarded as involving specifi c intent. Instead the court 
took the ‘radical’78 approach of saying that an off ence of specifi c intent is one that requires 
an ‘ulterior intent’ (para. 31). Th at is an intent to do more than simply the act; but an intent 
to produce a further consequence. So here the requirement that the touching be intentional 
did not carry an ulterior intent. Th e only intent required related to the act itself. Th erefore it 
was not an off ence of specifi c intent, but basic intent. Th is reasoning, which was obiter, has 
not been well received by commentators.79 It would raise a question over whether murder 
is a crime of specifi c or basic intent because there is no ulterior intent required there. Yet 
murder has long been regarded as a crime of specifi c intent and it is very unlikely the courts 
will change their mind on that.80

Particular diffi  culty comes from the use in Heard of the concept of an accidental touch. 
Hughes LJ gives an example of a drunken dancer who grabs a woman’s ‘private parts’ while 
fl ailing around. It might be thought that as he is drunk and the off ence is one of basic intent 
that therefore he is to be convicted. However Hughes LJ disagrees, saying, as the touching 
was accidental, he has a defence. It is unclear why this is not regarded reckless. If he had 
been sober he would have seen the risk. It is not quite clear how Hughes LJ’s hypothetical 
dancer diff ers from the appellant in the case. True it seems in that case his touching of his 
penis was not accidental, but was the dancing? One can only hope that the Supreme Court is 

78 Ormerod (2007b: 656).
79 e.g. Simester, Spencer, Sullivan, and Virgo (2010: 690); R. Williams (2007).
80 See e.g. Moloney [1985] AC 905.
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he referred to the concept of a ‘bolted-on’ intent. By that test, element (a) (the touching) in
sexual assault contrary to s 3 Sexual Offences Act 2003 is an element requiring no more than
basic intent. It follows that voluntary intoxication cannot be relied upon to negate that intent.
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say deliberate. But voluntary intoxication cannot be relied upon as negating the necessary
intention. If, whether the Defendant is intoxicated or otherwise, the touching is unintentional,
this offence is not committed.

Appeal dismissed.
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asked soon to look at this issue and produce some clearer guidance.81 Interestingly, the Law 
Commission82 has suggested the case is wrongly decided.

It may be that Heard is best understood as a rather special exception to the general rule 
that basic intent refers to where intent is required for the mens rea. Th ere were two aspects 
of Heard which were special. First, unusually, there was no lesser recklessness based crime 
for which the defendant could be convicted of. Normally if a drunken defendant lacks inten-
tion, there is a lesser recklessness-based crime for which they are still liable. Th at was not the 
case here and so his drunken lack of intention would have meant he could escape all liabil-
ity had the Court of Appeal not decided that the off ence should be treated as one of basic 
intent.83 Second, it might be argued that drunken sexual assaults are particularly harmful 
and common in our society and so protection of the public justifi es a departure from the 
normal approach.

. stating the present law
Given the state of confusion following Heard it is diffi  cult to summarize the current law with 
certainty. Th e following is the best summary of the current law, albeit one that is inconsist-
ent with the obiter statements in Heard.

A voluntarily or involuntarily intoxicated defendant who has mens rea 
for the off ence
A defendant who is voluntarily or involuntarily intoxicated but has the mens rea required 
for the off ence is guilty.84 Th is is true for all crimes. As is oft en said, ‘a drunken intent is still 
an intent’, and we can add ‘drunken recklessness is still recklessness’. It is not a defence for 
intoxicated defendants to claim that they would not have committed the off ence had they 
been sober.85

Th e defendant is involuntarily intoxicated and lacks the mens rea 
for the off ence
In such a case the defendant must be acquitted.86 So if Barbara asks for an orange juice and 
is (unknown to her) given an orange juice spiked with a large amount of vodka, and she then 
becomes so intoxicated that she is unaware of what she is doing and attacks someone, then 
she is not guilty of an assault. It should be stressed that she will be acquitted because of her 
lack of mens rea and not because of the intoxication itself.

Th e defendant is voluntarily intoxicated and lacks the mens rea 
for the off ence
If the defendant is voluntarily intoxicated and lacks the mens rea then the eff ect of the law 
is that such a defendant will be deemed reckless, but the defendant will be acquitted of an 

81 For further discussion of this case, see R. Williams (2007).
82 Law Commission Report No. 314 (2009a: para. 2.8). 83 See the discussion in Simester (2009).
84 Ibid. 85 Bowden [1993] Crim LR 379 (CA).
86 Th e question is whether or not the defendant had the mens rea, not whether the accused was capable of 

forming it (Sheehan and Moore (1974) 60 Cr App R 308 (CA)).
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off ence requiring intention.87 It should be noted that in most cases where the defendant is 
acquitted of an off ence requiring intent (e.g. murder) he may be convicted of a lesser off ence 
which requires recklessness (e.g. manslaughter).

Intoxication to enable the commission of a crime
If the defendant has taken drink for the purpose of giving herself the courage to commit the 
crime she is still guilty, even if at the time she lacks the mens rea. Th is was established in A-G 
of Northern Ireland v Gallagher.88
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 knowledge and belief

DE F I N I T ION
Knowledge involves a positive belief that a state of aff airs exists. A defendant who 
fears that circumstances may exist and deliberately decides not to make any further 
inquiries in case his or her suspicions prove well founded will be said to know the 
circumstances.

For some off ences it must be shown that the defendant did an act knowing or believing that 
a certain state of aff airs existed. It should be noted that in cases where the mens rea is know-
ledge, careful consideration should be given to which aspects of the actus reus need to be 
known.89 For example, the off ence of handling stolen goods requires proof that the defend-
ant knew or believed that the goods were stolen.90 Th e diff erence between knowledge and 
belief appears simply to be based on whether the facts known or believed turned out to be 
true. If they were true then the defendant knew them to be true, if they were false the defend-
ant believed them to be true.91 Knowledge requires a positive belief. A suspicion may not be 
enough.92 Th e court in Reader93 makes it clear that belief that property might be stolen is not 
enough for a belief that it is stolen. Th is does not mean that the defendant must be absolutely 

87 Sheehan and Moore (1974) 60 Cr App R 308 (CA). 88 [1963] AC 349 (HL).
89 Forbes (Giles) [2001] UKHL 40, [2001] 4 All ER 97 (HL).
90 As Shute (2002a) points out, statutes involving knowledge rely on a variety of formulations. 
91 Shute (2002a). 92 Grainge [1974] 1 All ER 928 (CA); Forsyth [1997] 2 Cr App R 299, 320 (CA).
93 (1977) 66 Cr App R 33 (CA).

F U RT H E R R E A DI NG
Simester, A. (2009) ‘Intoxication is Never a Defence’ Criminal Law Review 3.w
Smith, J.C. (1987) ‘Intoxication and the Mental Element in Crime’ in P. Wallington and

R. Merkin (eds) Essays in Honour of F.H. Lawson (London: Butterworths).
Ward, A. (1986) ‘Making Some Sense of Self-Induced Intoxication’ Cambridge Law 

Journal 45: 247.
White, S. (1989) ‘Off ences of Basic and Specifi c Intent’ Criminal Law Review 271.w

DE F I N I T ION
Knowledge involves a positive belief that a state of aff airs exists. A defendant who
fears that circumstances may exist and deliberately decides not to make any further
inquiries in case his or her suspicions prove well founded will be said to know the
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certain that the circumstances exist. If he or she assumes a set of facts to be true and has no 
serious doubt about them, then that state of mind amounts to knowledge.94

If the court decides that the defendant was aware that there was a risk that the circum-
stances existed, and deliberately decided not to make any further enquiries to fi nd out 
whether his or her fears are true, then in eff ect the defendant is presumed to know the 
facts. Th is is sometimes known as the doctrine of ‘wilful blindness’. Th e House of Lords in 
Westminster CC v Croyalgrange Ltd 95 explained:

it is always open to the tribunal of fact, when knowledge on the part of a defendant is required 
to be proved, to base a fi nding of knowledge on evidence that the defendant had deliberately 
shut his eyes to the obvious or refrained from enquiry because he suspected the truth but did 
not want to have his suspicion confi rmed.

An example of wilful blindness is if Margaret has a friend, William, whom she knows is a 
regular burglar and William off ers Margaret a television for £10. Margaret may decide to 
buy the cheap television and not to ask William where he got the television from for fear 
of hearing that it has been stolen. Th e court may be willing to fi nd that Margaret knew the 
goods were stolen and hence could be guilty of knowingly handling stolen goods.96

It should be emphasized that knowledge and belief are subjective concepts. Th e ques-
tion concerns what the defendant knew, not what a reasonable person would have known.97 

Although knowledge is a subjective concept occasionally a statute specifi cally asks the jury 
or magistrates to consider what the defendant ought to have known. For example, a defend-
ant is guilty of an off ence under the Protection from Harassment Act 1997 if he ought to 
know that his behaviour would harass the victim.

 transferred mens rea
Th e doctrine of transferred mens rea is oft en called the doctrine of transferred malice. Th at 
is a misleading label as the doctrine does not apply just to malice, but to any mens rea. Th e 
doctrine applies where a person aims to harm one person or piece of property but misses and 
harms another.98 Th e classic example of the application is where A shoots at B, but misses 
and instead kills C. Contrast the following examples:

(1) Darren shoots at Marjorie, intending to kill her, but the bullet misses and kills Anna. 
If Darren is charged with the murder of Anna, is the intention to kill Marjorie suffi  cient 
mens rea? Th e answer is ‘yes’. Th e mens rea (intention to kill Marjorie) can be ‘transferred’ to 
the actus reus (the killing of Anna) to create the off ence of murder.

(2) Craig shoots at Nick, misses and damages Narinda’s property. If Craig is charged with 
criminal damage to Narinda’s property the doctrine of transferred mens rea does not lead 
to a conviction. Th is is because adding together the intention to kill Nick and the damage 

94 Griffi  ths (1974) 60 Cr App R 14 (CA); Woods [1969] 1 QB 447 (CCA).
95 [1986] 2 All ER 353, 359 (HL).
96 See Hellman (2009) who argues that there can be cases where one is justifi ed in being wilfully blind. 

She has in mind professionals acting in accordance with good practice or a parent respecting a child’s 
autonomy.

97 Although the concept of wilful blindness blurs these concepts.
98 A good example of the application of the doctrine is Mitchell [1983] 2 All ER 427 (CA).

it is always open to the tribunal of fact, when knowledge on the part of a defendant is required 
to be proved, to base a fi nding of knowledge on evidence that the defendant had deliberately
shut his eyes to the obvious or refrained from enquiry because he suspected the truth but did
not want to have his suspicion confi rmed.
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to Narinda’s property does not create an off ence.99 Th e actus reus and mens rea are those 
of diff erent kinds of off ences (murder and criminal damage). Although transferred mens 
rea might not assist in this context, this does not mean that Craig has not committed an 
off ence. Craig will be guilty of attempting to kill Nick. Indeed Craig may be guilty of crimi-
nal damage, not using transferred mens rea, but because he has been reckless as to damaging 
Narinda’s property.

(3) Brian is being attacked by Josh and in order to defend himself throws a brick at Josh. 
Josh ducks and the brick hits Elizabeth. Brian’s intent to injure Josh can be transferred to 
Elizabeth, and so too can his defence of self-defence. So Brian would be able to use self-
defence to any charge relating to Elizabeth’s injuries.100

(4) Paul shoots dead someone whom he believes to be Helen, his enemy. To his horror he 
discovers he has shot Jade, who looks like Helen. Here Paul is guilty of Jade’s murder. Th ere is 
no need to rely on the doctrine of transferred mens rea. Paul intended to shoot dead the per-
son in front of him and that person did die. Although Paul was mistaken as to that  person’s 
identity that mistake is irrelevant to his mens rea;

(5) Devina shoots into a crowd, not caring who is killed, and Tanya dies from the shot. 
Here the law relies on ‘general malice’: where a defendant does an act intending to kill any-
one in the way then the defendant is guilty of murder if he kills someone.101 →10 (p.208)

E X A M I NAT ION T I P
When answering a problem question always remember that whenever the doctrine of 
transferred mens rea applies there are always two off ences to consider:

an attempt to commit the intended off ence; and(1) 
the full off ence involving the harm that occurred.(2) 

One particularly diffi  cult case on transferred mens rea was Attorney-General’s Reference 
(No. 3 of 1994),102 where the accused stabbed his pregnant girlfriend. As a result of the wound 
the child was born early and died from the wound. One key issue was whether the defendant 
could be charged with murder. You might at fi rst think that this case could be resolved by a 
straightforward application of the doctrine of transferred mens rea. Th e accused’s intention 
to cause grievous bodily harm to the girlfriend can be transferred to the killing of the baby 
to create the off ence of murder. Th e diffi  culty with this reasoning is that at the time of the 
stabbing the foetus was not a person in the eyes of the law. Th e House of Lords held that it 
was not possible to transfer the intent to kill from the mother to the child who (at the time of 
the stabbing) did not yet exist as a legal person.103 What about arguing that the defendant’s 
intention to kill or cause grievous bodily harm to the girlfriend could be transferred to the 
child who actually died? Th e House of Lords described the argument as involving an imper-
missible ‘double transfer’: from the mother to the unborn child; from the unborn child to 

99 Pembliton (1874) LR 2 CCR 119. If Craig attempted to damage Nick’s property and in fact damaged 
Narinda’s the off ence would be made out.

100 Gross (1913) 77 JP 352.
101 Attorney-General’s Reference (No. 3 of 1994) [1998] AC 245 (HL). See the useful discussion in Horder 

(2006: 386–8).
102 [1998] AC 245 (HL).
103 Although the foetus is not regarded as a person, it can still be a criminal off ence to kill a foetus; see, 

e.g., the off ence of procuring a miscarriage contrary to the Off ences Against the Person Act 1861, s. 58.

E X A M I NAT ION T I P
When answering a problem question always remember that whenever the doctrine of 
transferred mens rea applies there are always two off ences to consider:

an attempt to commit the intended off ence; and(1) 
the full off ence involving the harm that occurred.(2)
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the person it would become in the future. Th e House of Lords was still able to hold that the 
defendant was guilty of manslaughter because (as we shall see in Chapter 5) for that off ence 
there was no need to show an intent to injure any particular person.104
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 coincidence of actus reus and mens rea
It is a general principle of criminal law that the requirements of mens rea and actus reus 
should coincide in time. So, for example, in a murder case the defendant must intend to 
kill or cause grievous bodily harm by doing an act which causes the death of the victim. 
Consider these examples:

One evening Adele decides to kill Sandy at some point in the future and spends the (1) 
whole night deciding how to do so. Th e next morning, driving to work, Adele falls 
asleep at the wheel of her car and drives into a pedestrian killing him. Th e pedestrian 
happens to be Sandy. Adele is not guilty of murder. Although the evening before Adele 
had the mens rea for murder and Adele did actually kill Sandy, the mens rea and actus 
reus did not coincide at the same time105 and so Adele should not be convicted of 
murder.106

Spencer is driving along uttering murderous words about Alison whom he hopes to (2) 
kill as soon as an opportunity arises. Spencer is not paying attention to his driving 
and crashes into a bus shelter, killing someone who happens to be Alison. Although 
you may think that the actus reus (the causing of the death of Alison) and the mens 
rea (an intention to kill Alison) existed at the same time, this is not a case of murder. 
Spencer did not intend to kill by that act. In other words, he did not intend to kill 
Alison with the act that caused her death.
Alex stabs Kate intending to kill her and Kate collapses. Alex repents of his actions (3) 
and desperately tries to save Kate’s life. But despite his best eff orts she dies. Although 
it could be argued that at the time of Kate’s death Alex did not intend her to die this is 
in fact irrelevant in the criminal law. Th e key question is whether at the time Alex did 
the act which caused the death he had the mens rea. At the time of the stabbing Alex 
had the mens rea and so he is guilty of murder.
Johnny is driving his car and begins to feel sleepy. He decides to drive on rather (4) 
than to stop for a rest. He falls asleep at the wheel and kills a pedestrian. Although 

104 Care needs to be taken in draft ing the indictment when transferred malice cases are involved (see 
Slimmings [1999] Crim LR 69 (CA)).

105 At the time of the killing she was asleep and was not intending anything.
106 She may be guilty of causing death by dangerous driving.
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at the time when he drove into the pedestrian he was acting involuntarily and 
so technically ‘not driving’,107 his careless driving (in deciding not to stop for a 
rest and to continue) caused him to fall into an involuntary state, which, in turn, 
caused the pedestrian’s injuries.108 He is guilty of causing death by dangerous 
driving.

. ‘exceptions’ to the coincidence requirement
Despite the requirement that the mens rea and actus reus coincide the courts have developed 
ways of fl exibly interpreting it, or some would say creating exceptions to it. Th e case law can 
be divided into three kinds of cases.

Th e defendant may have the mens rea at one point in time and then 
later (without mens rea) perform the actus reus
A good example of this kind of case is Meli v R.109 Th e appellants as part of a preconceived 
plan struck a man over the head. Th ey thought he was dead and threw what they thought 
was his corpse over a cliff . In fact medical evidence established that the blow to the head had 
not killed the victim, but being thrown over the cliff  had. Th e diffi  culty was that at the time 
of the actus reus (throwing the body over the cliff ) the appellants lacked mens rea, although 
they had had the mens rea earlier when they hit the victim. Th e Privy Council held that 
they could properly be convicted of murder as their acts were part of a plan and so could be 
described as ‘one transaction’. As long as the act performed with mens rea and the act which 
constituted the actus reus could be described as part of one transaction then the defendant 
could be convicted.110 Th e Court of Appeal in Le Brun111 extended this reasoning to a case 
where there was no preconceived plan. In that case the defendant hit his wife and she col-
lapsed. He then picked her body up to take it inside. He dropped her and she died. It was 
held that he could be convicted of manslaughter as the hitting and the carrying of the body 
could be regarded as one transaction or a single ‘sequence of events’. Key to this case was the 
fact that the defendant was carrying his wife inside to hide what he had done. Had he been 
taking her to a doctor the court might well have decided that there was not one sequence of 
events.112

Th e approach to cases of this kind was approved by Lord Mustill in Attorney-General’s 
Reference (No. 3 of 1994)113 where he summarized the position:

The existence of an interval of time between the doing of an act by the defendant with the 
necessary wrongful intent and its impact on the victim in a manner which leads to death does 
not in itself prevent the intent, the act and the death from together amounting to murder, so 
long as there is an unbroken causal connection between the act and the death.

107 He was an automaton. 108 Kay v Butterworth (1945) 173 LT 191.
109 [1954] 1 WLR 228 (PC).
110 See also Moore [1975] Crim LR 229 (PC) and Church [1966] 1 QB 59 (CCA).
111 [1991] 4 All ER 673 (CA).
112 An alternative line of reasoning the court adopted was that the original hit was an operating cause of 

the death in the sense that the attempt to carry her away did not break the chain of causation.
113 [1998] AC 245, 265 (HL).

The existence of an interval of time between the doing of an act by the defendant with the
necessary wrongful intent and its impact on the victim in a manner which leads to death does
not in itself prevent the intent, the act and the death from together amounting to murder, so
long as there is an unbroken causal connection between the act and the death.
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Whether the series of events is part of the same sequence of events or part of an ‘unbroken 
causal connection’ is a question of fact for the jury.

Th e defendant committed the actus reus at one point in time (without the 
necessary mens rea), but at a later point in time he has the mens rea
An example of such a case is where the defendant while asleep starts a fi re, then aft erwards 
realizes what he has done and runs off . Th e courts have dealt with such cases in two ways:

Th e prosecution could argue that the defendant’s initial act should be seen as a con-(1) 
tinuing act which is still continuing at the point in time when the mens rea arises.
An alternative way of considering such cases is to argue that the defendant’s failure to (2) 
stop the harm he was causing amounted to a criminal omission for which the defend-
ant could be convicted. Th e most signifi cant case discussing this approach is Miller 
(which is excerpted at p.77).114 Th ere it will be recalled that once the defendant has 
set off  a chain of events which poses a danger he is under a duty to act to prevent the 
danger arising. Once the defendant is aware of the danger, but fails to prevent it mate-
rializing or mitigate it, the mens rea and the actus reus (the failure to act) coincide.

Th ese arguments were considered in the following case:

Fagan v Metropolitan Police Commissioner
[1969] 1 QB 439 (QBD)115

Th e appellant, who was driving his car, was asked by a police offi  cer to pull over. Th e 
appellant did so, but ended up on the policeman’s foot. Th e police offi  cer apparently 
then said: ‘Get off , you are on my foot.’ Th e appellant did not move the car. When the 
police offi  cer repeated the request the appellant eventually did so.

Mr Justice James

The justices at quarter sessions on those facts were left in doubt whether the mounting of 
the wheel on to the offi cer’s foot was deliberate or accidental. They were satisfi ed, however, 
beyond all reasonable doubt that the appellant ‘knowingly, provocatively and unnecessarily’ 
allowed the wheel to remain on the foot after the offi cer said ‘Get off, you are on my foot’. 
They found that, on these facts, an assault was proved.

Counsel for the appellant relied on the passage in Stone’s Justices’ Manual (1968 Edn.), 
Vol. 1, p. 651, where assault is defi ned (Viz., ‘An assault is an attempt by force, or violence, 
to do bodily injury to another. It is an act of aggression done against or upon the person of 
another without his consent; not necessarily against his will, if by that is implied an actual 
resistance or expression of objection made at the time . . . ’). He contends that, on the fi nding 
of the justices, the initial mounting of the wheel could not be an assault, and that the act of 
the wheel mounting the foot came to an end without there being any mens rea. It is argued 
that thereafter there was no act on the part of the appellant which could constitute an actus 
reus, but only the omission or failure to remove the wheel as soon as he was asked. That 

114 [1983] 2 AC 161 (HL).   
115 [1968] 3 All ER 442, [1968] 3 WLR 1120, (1968) 52 Cr App R 700.
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beyond all reasonable doubt that the appellant ‘knowingly, provocatively and unnecessarily’
allowed the wheel to remain on the foot after the offi cer said ‘Get off, you are on my foot’.
They found that, on these facts, an assault was proved.

Counsel for the appellant relied on the passage in Stone’s Justices’ Manual (1968 Edn.), 
Vol. 1, p. 651, where assault is defi ned (Viz., ‘An assault is an attempt by force, or violence,
to do bodily injury to another. It is an act of aggression done against or upon the person of
another without his consent; not necessarily against his will, if by that is implied an actual
resistance or expression of objection made at the time . . . ’). He contends that, on the fi nding
of the justices, the initial mounting of the wheel could not be an assault, and that the act of
the wheel mounting the foot came to an end without there being any mens rea. It is argued
that thereafter there was no act on the part of the appellant which could constitute an actus 
reus, but only the omission or failure to remove the wheel as soon as he was asked. That 
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failure, it is said, could not in law be an assault, nor could it in law provide the necessary mens 
rea to convert the original act of mounting the foot into an assault. Counsel for the respond-
ent argues that the fi rst mounting of the foot was an actus reus, which act continued until 
the moment of time at which the wheel was removed. During that continuing act, it is said, 
the appellant formed the necessary intention to constitute the element of mens rea and, 
once that element was added to the continuing act, an assault took place. In the alternative, 
counsel argues, that there can be situations in which there is a duty to act and that, in such 
situations, an omission to act in breach of duty would in law amount to an assault. It is unnec-
essary to formulate any concluded views on this alternative.

. . . 
To constitute this offence, some intentional act must have been performed; a mere omis-

sion to act cannot amount to an assault. Without going into the question whether words 
alone can constitute an assault, it is clear that the words spoken by the appellant could 
not alone amount to an assault; they can only shed a light on the appellant’s action. For 
our part, we think that the crucial question is whether, in this case, the act of the appellant 
can be said to be complete and spent at the moment of time when the car wheel came to 
rest on the foot, or whether his act is to be regarded as a continuing act operating until the 
wheel was removed. In our judgment, a distinction is to be drawn between acts which are 
complete—though results may continue to fl ow—and those acts which are continuing. 
Once the act is complete, it cannot thereafter be said to be a threat to infl ict unlawful force 
on the victim. If the act, as distinct from the results thereof, is a continuing act, there is a 
continuing threat to infl ict unlawful force. If the assault involves a battery and that battery 
continues, there is a continuing act of assault. For an assault to be committed, both the 
elements of actus reus and mens rea must be present at the same time. The ‘actus reus’ 
is the action causing the effect on the victim’s mind: see the observations of Parke, B., in 
R. v. St. George (1840), 9 C. & P. 483 at pp. 490, 493. The ‘mens rea’ is the intention to 
cause that effect. It is not necessary that mens rea should be present at the inception of the 
actus reus; it can be superimposed on an existing act. On the other hand, the subsequent 
inception of mens rea cannot convert an act which has been completed without mens rea 
into an assault.

In our judgment, the justices at Willesden and quarter sessions were right in law. On the 
facts found, the action of the appellant may have been initially unintentional, but the time 
came when, knowing that the wheel was on the offi cer’s foot, the appellant (i) remained 
seated in the car so that his body through the medium of the car was in contact with the 
offi cer, (ii) switched off the ignition of the car, (iii) maintained the wheel of the car on the 
foot, and (iv) used words indicating the intention of keeping the wheel in that position. For 
our part, we cannot regard such conduct as mere omission or inactivity. There was an act 
constituting a battery which at its inception was not criminal because there was no element 
of intention, but which became criminal from the moment the intention was formed to pro-
duce the apprehension which was fl owing from the continuing act. The fallacy of the appel-
lant’s argument is that it seeks to equate the facts of this case with such a case as where a 
motorist has accidentally run over a person and, that action having been completed, fails to 
assist the victim with the intent that the victim should suffer.

We would dismiss this appeal.

[Lord Justice Parker agreed with Mr Justice James’s judgment.]

[Mr Justice Bridge handed down a dissenting judgment.]

Appeal dismissed.
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It is unclear when the actus reus occurred
An example of this diffi  culty is revealed in the rather grizzly facts of Attorney-General’s 
Reference (No. 4 of 1980).116 Here the defendant slapped his girlfriend, pushed her down the 
stairs, put a rope around her neck, dragged her back up the stairs, cut her throat and cut 
her body into pieces. It was unclear which of these acts had caused her death, although it 
was clear one of them had! Th e Court of Appeal held that as long as the defendant had the 
necessary mens rea at the time of each of the possible acts that caused the death he could be 
properly convicted of murder or manslaughter.

F U RT H E R R E A DI NG
Marston, G. (1970) ‘Contemporaneity of Act and Intention in Crimes’ Law Quarterly 

Review 86: 208.
Sullivan, G.R. (1993b) ‘Cause and the Contemporaneity of Actus Reus and Mens Rea’ 

Criminal Law Journal 487.

R EV ISION T I P
When you come to revise specifi c criminal off ences you will need to learn both the 
actus reus and mens rea for those off ences. But remember with the mens rea that you 
will need to learn not only whether intention, recklessness or negligence is required, 
but for what. So do not just say the mens rea for murder is intention. You need to say 
that the mens rea for murder is an intention to kill or cause grievous bodily harm to 
the victim.

QU E ST IONS
Peter believes that his enemy, Olive, may possibly be allergic to peanuts. He puts 1. 
peanut oil on Olive’s toothbrush, hoping to kill her. It turns out that Olive is aller-
gic to the oil and aft er brushing her teeth suff ers an allergic reaction and dies. Bob, 
Olive’s friend, wants to terrify Peter to teach him a lesson. He sets fi re to Peter’s 
house. Peter dies in the fi re. Did Peter intend to kill Olive? Did Bob intend to kill 
Peter?

For guidance on answering this question, please visit the Online Resource Centre 
that accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

Steve is rollerblading down a pavement. Someone steps out in front of him. Without 2. 
thinking, he jumps to one side. He crashes into a car and scratches the paintwork. 
Was Steve reckless as to damaging the car? Was he negligent?

116 [1981] 1 WLR 705 (CA).
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part ii: mens rea theory
 general discussion on mens rea
Sanford Kadish has suggested that the existence of mens rea shows that the criminal law 
regards people as autonomous agents who are responsible for the choices they make rather 
than robots which have malfunctioned and need to be mended.117 Indeed commentators see 
mens rea as being at the heart of the criminal law, fulfi lling several important roles:118

It ensures that censure correctly attaches to a criminal conviction. If a criminal con-(1) 
viction is to signify that society censures an individual for his or her actions then it is 
not enough just to show that the defendant harmed the victim. He or she must have 
done so in a blameworthy way.
Mens rea(2)  is not just about ensuring that only blameworthy people are convicted, but 
also that they are convicted of the right off ence.119 Many people would draw a clear 
moral distinction between, for example, an intentional killer and a negligent one. 
Such distinctions, it is said, should be refl ected in the criminal law. Hence we distin-
guish between murder and manslaughter.
Mens rea(3)  may also help to defi ne the wrong done to the victim. If you are out shop-
ping and are pushed over your reaction will be diff erent depending on whether you 
were deliberately or accidentally pushed over. If it was deliberate you will feel you 
have been attacked; if it was accidental you are likely to fi nd the incident far less trau-
matic. Th e intention behind the action in part defi nes the kind of harm the victim 
has suff ered.
Mens rea (4) ensures that the victim is given fair warning of what is criminal.120 Citizens 
can be confi dent in knowing whether or not what they plan to do will be a crime if 
they are only liable if they intend or foresee a harm to another. A law which made it a 
crime even though the defendant had no mens rea would mean even a citizen trying 
very hard to comply with the law may unwittingly commit a crime.
Chan and Simester(5) 121 argue that the requirement of mens rea also helps restrict the 
ambit of the criminal law so that it does not cover too many people. Th ey argue it helps 
protect freedoms and helps in the fi ght against over-criminalization.

It is interesting to consider what a criminal law would be like if it contained no mens rea 
requirements. Baroness Wootton122 proposed such a legal system. At the heart of her think-
ing was the view that the criminal court was not in a position to assess the blameworthi-
ness of a defendant. We would need to know far more about human psychology and courts 
would have to be told far more about defendants’ personal history if they were truly to assess 
blameworthiness.123 Wootton proposed that off ences should simply require proof that the 
defendant harmed the victim. At the sentencing stage the judge would be free to take into 
account the defendant’s state of mind along with other relevant considerations. Opponents 
of proposals such as Wootton’s point out that under them we would then have to accept that 

117 Kadish (1987b: 3). 118 See Chan and Simester (2011) and Moore (2011).
119 Brudner (2008). 120 Chan and Simester (2011). 121 Ibid. 122 Wootton (1981).
123 Some would say that only an omniscient, good God would be in a position to make such a judgment.
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a person could be guilty of a crime even though he or she was entirely blameless for his or 
her actions. It is true that such a defendant may receive no punishment, but the censuring 
eff ect of a conviction itself would be lost. We could not assume that a person found guilty of 
a crime was morally blameworthy. A person who deliberately killed the victim and a person 
who killed another through no fault of his or her own would both be guilty of murder.124 
Th ere are, however, benefi ts to Wootton’s approach. It does acknowledge the harm done to 
the victim. Imagine the trauma a rape victim feels when her assailant is acquitted because 
he was not aware that she was not consenting. Her perception is understandably that the 
criminal law has failed to acknowledge that from her perspective she was raped, whatever 
the defendant’s state of mind. A further important point is Wootton’s argument that we 
must not be over-confi dent in the law’s ability to assess the moral blameworthiness of a 
defendant.

However, most commentators reject the notion of a criminal law system with-
out mens rea and insist that serious criminal off ences must require proof of mens rea. 
Professor Williams has argued that the requirement of mens rea is ‘a mark of advancing 
civilisation’.125 Indeed, as we shall see in Chapter 4, the House of Lords126 has stated that 
there is a presumption that off ences require proof of mens rea unless there is clear evi-
dence rebutting that presumption. But before English and Welsh lawyers get too puff ed 
up with pride on the humanity and moral subtlety demonstrated by their criminal legal 
system’s use of mens rea three points should be emphasized:

As William Wilson has pointed out, we pride ourselves in not punishing animals, (1) 
infants, or the insane on the basis that they are not responsible agents. Yet animals 
that attack other animals or people are liable to be put down, children who commit 
serious crimes are likely to be taken into state care, and the insane are hospitalized. 
As Wilson notes, ‘Th e rhetoric says that such a response is not a mark of blame and 
such treatment is not punishment. Th e reality is that those concerned would hardly 
know the diff erence.’127

A point which will be made several times in this chapter is that the extent to which (2) 
criminal law seeks to examine the moral blameworthiness of a defendant’s actions is 
limited. For example, a defendant who argues that his criminal behaviour has more 
to do with his socio-economic background than personal blameworthiness will have 
little chance of success before a court.
Although (3) mens rea is seen as an important principle, in fact many crimes do not 
require proof of the defendant’s state of mind.128 Th e large majority of crimes are 
negligence-based or are off ences of strict liability, which require only proof that the 
defendant acted in a particular way. Andrew Ashworth suggests that there are thou-
sands of strict liability off ences.129 Even if we consider just the more serious off ences 
which cannot be heard by magistrates and must be tried in the Crown Court, over half 
of these are off ences of strict or objective liability.130

124 Although one could give them markedly diff erent sentences. Indeed, if blameworthiness became 
irrelevant such a system logically could return to the practice (common in medieval law) of sentencing ani-
mals for criminal off ences (Evans 1987)!

125 G. Williams (1983: 70). 126 B v DPP [2000] 2 AC 428 (HL). 127 W. Wilson (2003: 120).
128 Ashworth and Blake (1996). 129 Ashworth (2009: 96).
130 Lacey, Wells, and Quick (2003: 23–8).
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Despite these important points the judiciary and many academics place much weight on the 
signifi cance of mens rea and much academic and judicial ink has been spilt trying to defi ne 
the key mens rea terms discussed in Part I.

Some academics have sought to develop a guiding theory for allocating blame.131 But, 
it should be emphasized that other commentators are very sceptical about such attempts 
to fi nd an overarching theory of criminal law.132 For them the benefi ts and disadvantages 
of particular states of mind for particular off ences need to be judged on their own merits, 
without there being any attempt to fi t these into an overarching theory.

 choice/capacity/character theory
Th e debate over the correct defi nition of the mens rea terms refl ects the disputes over the 
choice, capacity, and character theories. Th ese were mentioned in Chapter 1 and will be 
 discussed in more detail in Chapter 12, so will be mentioned only briefl y here:

Th e choice theory(1)  centres on an argument that people are responsible for the 
things they chose to do. People should be guilty of a crime only if they chose eff ec-
tively to do the actus reus.133

Th e capacity theory(2)  is similar to the choice theory in that it accepts the argument 
that people are responsible for what they chose to do. But it also accepts that it is 
proper to punish those who could have eff ectively chosen to act lawfully, but did not.
Th e character theory(3)  focuses on the argument that the defendant is responsible for his 
or her character. If his or her criminal actions reveal character traits that are opposed 
by the criminal law he or she should be punished.

Th ese diff erent theories suggest alternative understandings of mens rea. Th e choice the-
ory supports crimes based on intention and Cunningham recklessness, but would not 
support off ences based on Caldwell recklessness, negligence, or strict liability, where the 
defendant did not necessarily choose to commit a crime. Th e capacity theory would also 
support intention and Cunningham recklessness, but would also be willing to support 
criminal liability for inadvertence, at least in so far as the defendant could have appreci-
ated the risk. Th e capacity theory would therefore support the acquittal of Stephenson,134 
but deplore the conviction of C in Elliott v C.135 Th e capacity theory would also be happy 
for some convictions to be based on negligence, but only where the defendant had the 
capability of acting non-negligently.136 Th e character theory would be less obsessed with 
the defendant’s foresight or intention than the other theories. Although, usually, an 
intentional or Cunningham reckless act would indicate bad character, it need not always. 
Th e character theory could distinguish between a deliberate killing and a mercy killing, 
in that arguably the former but not the latter indicates a bad character. Some negligence 
or strict liability could be supported on the basis that the defendant’s actions revealed 
that he did not care enough about other people. Other commentators have rejected an 

131 It should not be forgotten that issues such as burden of proof, the privilege against self-incrimination, 
and trial by jury have a very important impact on the way the mens rea requirements operate in practice.

132 See e.g. Horder (1993). 133 G. Williams (1997). 134 [1979] QB 695 (CA).
135 [1983] 1 WLR 939 (QBD).
136 M. Moore (2000: ch. 7) suggests that liability for negligence could be supported on the basis of unex-

ercised capacity.
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approach for mens rea which focuses on grand overarching theories. John Gardner 
argues:

the question of what should be the mens rea for a particular crime is a question which calls, 
in the fi rst instance, for a local answer specifi c to that crime. For it depends . . . on what 
exactly is wrong, or is supposed to be wrong, with perpetrating that particular crime.137

 subjective/objective
As we have already seen in Chapter 1, another way of looking at the disputes over mens 
rea terms is to see them as a disagreement between the objectivists and subjectivists.138 

Subjectivists focus on what was going on inside the defendant’s mind when he or she com-
mitted the crime: what did he or she intend, foresee, know, or believe? Objectivists tend to 
focus more on the defendant’s actions: is what the defendant did unreasonable? Objectivists 
may consider what a reasonable person in the defendant’s shoes would have intended, fore-
seen, known, or believed.

Although there is sometimes talk of a battle between subjectivism and objectivism it is 
perfectly sensible to take the view that some off ences should be draft ed in objective terms 
and others in subjective terms.139 Generally subjectivists support liability for intention and 
Cunningham recklessness and reject Caldwell recklessness, negligence, and strict liability as 
objectivist, although, as we shall see, it is in fact far more complicated than this.

QU E ST IONS
Is ‘inadvertence’ or ‘indiff erence’ to a risk a state of mind or an absence of a state of 1. 
mind?
Read R. Tur, ‘Subjectivism and Objectivism: Towards Synthesis’ in S. Shute, J. Gardner, 2. 
and J. Horder (eds) Action and Value in Criminal Law (Oxford: OUP, 1993). Do you 
think it is possible to synthesize subjectivism and objectivism?

 normal meaning
One theme that has run through many of the judicial decisions is that mens rea words like 
‘intention’ and ‘recklessness’ should carry their normal, everyday meaning.140 At fi rst this 
seems uncontroversial. Aft er all, it is far easier for a jury to give words their normal meaning 
than some technical, legal meaning which they may misunderstand.141 Further, giving such 
words their normal meaning helps to make the law predictable and readily understandable 
to ordinary people. For example, if dishonesty in theft  was given a highly technical, out-
dated meaning a defendant might justly complain ‘how on earth was I meant to know that 
dishonesty meant that?’ Also, giving such words their ordinary meaning enables the law to 

137 Gardner (2008: 27).
138 See Tur (1993) for a further discussion on subjectivism and objectivism.
139 Sullivan (2002b: 222–3). 140 Brutus v Cozens [1973] AC 854 (HL).
141 A point stressed by the Court of Appeal in Belfon (1976) 63 Cr App R 59. See also Buxton (1988). 
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keep abreast of changes in the moral and cultural climate. Defi ning dishonesty in terms of 
the standards expected of the ordinary, honest person is said by some to mean that the legal 
concept of dishonesty is kept in line with current standards of morality. ←1 (p.135)

However, some commentators reject any assumption that the legal meanings and normal 
meanings of words should be the same.142 Does the word ‘intention’, for example, have an 
everyday meaning? Even if it does is it precise enough to assist in borderline cases?143

Behind this debate on whether words should have their normal meaning is a debate over 
how much power a jury should have. If the judge provides a precise legal defi nition of the 
concept the judge (in theory) retains control over the defi nition of the term.144 If the jury 
are to give the term its normal meaning then they retain a degree of discretion in deciding, 
for example, what the current standards of morality are. Th e hidden use of references to 
ordinary language is brought out in the following passage by Nicola Lacey. She has just con-
sidered those scholars who seek to clarify the notion of intention using ‘conceptual analysis’, 
who, she suggests, appear to believe that if only we could come up with a morally sophis-
ticated defi nition of intention the diffi  culties in the law would be resolved. She rejects this 
because:

the real source of uncertainty and disagreement in the application of criminal law concepts 
such as intention is not ultimately to do with the concept, but with practical, moral and politi-
cal issues. Should this person be convicted, and of what offence?

She then turns to those who believe that giving intention its normal meaning will resolve the 
problems over the defi nition of intention:

N. Lacey, ‘A Clear Concept of Intention: Elusive or Illusory?’ (1993) 56 Modern 
Law Review 621

Ordinary Usage

At the other end of the spectrum, we have the resort in the face of diffi culties of defi nition 
to ‘ordinary usage.’ It should be noted that ordinary usage is itself something of a chimera. 
For just as ‘legal usage’ is arguably a relatively specifi c and autonomous area of discourse, 
many other areas of linguistic usage develop particular, local and technical meanings for 
‘ordinary’ words. And even within these local areas, usage is fl uid and often contested. This 
notwithstanding, the resort to the ‘common usage’ or the ‘ordinary person’s understanding’ 
of a particular term is a familiar technique in criminal law—perhaps most famously debated 
in recent years in the context of the concept of dishonesty under the Theft Act 1968. On the 
view which appeals to ‘ordinary usage,’ the attempt to articulate and fi x particular conceptual 
analyses in legislative or judicial form is both unnecessary and misguided. It is unnecessary 
because, in the case of concepts such as intention, dishonesty, violence and so on, ‘ordinary 
people’ have a clear if unarticulated sense of what these terms mean. So it can simply be left 
to the jury or the lay magistrate to apply those ordinary understandings to the case at hand. 
And it is misguided, because part of the function of criminal laws which employ those terms 
is precisely to bring to bear on the alleged offender the standards of judgment thought to be 
buried within and refl ected by ‘ordinary usage’: the thought behind the legal proscription in 

142 G. Williams (1987).   143 Gardner and Jung (1991).   144 Lacey (1993a).
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question is the application of a general rather than a technical standard in this respect. The 
‘ordinary language’ view is therefore motivated by at least two concerns: the investment of 
mens rea terms with ‘ordinary’ or ‘common sense’ meanings, and the delegation of decision 
making power in Crown Court cases to jury rather than judge. In some sense, on this view, 
the framers of criminal laws articulate defi nitions of offences in terms of a combination of 
legal and factual questions. The line between questions of law and those of fact is notoriously 
hard to draw, but the approach based on ‘ordinary language’ does appear to make convic-
tion depend, in a wide range of cases, on questions of fact—or what might more accurately 
be called ‘lay evaluation.’ We should note the attractions to law makers of the rhetorical 
force which attaches to legislation framed in terms of ‘ordinary’ terms which resonate with 
 citizens’ pre-legal ideas of wrongdoing.

To set out the view which appeals to ‘ordinary language’ is already to suggest its main 
weakness as a tool of legal practice. This lies in its assumption that a settled, widely shared 
understanding underpins the usage of all or most such terms employed by criminal law. It 
seems only reasonable to observe that this assumption is undermined by recent case law 
history. Even giving due weight to the opacity of the trial judges’ directions in recent murder 
cases such as Moloney, Hancock and Shankland, and Nedrick, it is hardly to be doubted that 
the return of the jury for further advice about the meaning of ‘intention’ must be put down not 
just to bewilderment in the face of legal ‘guidelines’ but also to uncertainty and disagreement 
over ‘ordinary language.’ On all the evidence, and in ordinary terms, could Moloney be said to 
have intended to kill his stepfather; could Hancock and Shankland be said to have intended to 
kill or seriously injure the drivers and occupants of the vehicles coming up the motorway? Can 
at least some ‘core’ notion of intention be identifi ed, in relation to which ‘penumbral’ cases 
can easily be incorporated within ‘ordinary’ usage?

In the face of this kind of problem, judges and commentators have often favoured an 
intermediate position in which the resort to ordinary language is buttressed by recourse 
to conceptual analysis and stipulation. Typically, this has consisted in the incomplete and 
often negative delineation of the term in question, either in terms of a partial defi nition, or 
of judicial guidelines, or both. A good example would be dishonesty under the Theft Act 
1968, of which section 2 partially defi nes dishonesty by excluding three specifi c instances 
and including another. This is supplemented at the judicial level by guidelines which set out 
two questions which the jury has to ask itself in determining whether the defendant is dis-
honest. These questions mark out the concept without supplying the ultimate standard to 
be applied. A similar compromise strategy is being worked out in the case of intention, and 
the recent cases will now be analysed in more depth. My aim is to suggest that the strategy 
entails a fundamental tension, widely present in criminal law cases. This tension is interest-
ing, because it undermines the traditional doctrinal insistence on the importance and (at least 
relative) possibility of coherence and consistency of principle in criminal law.

 intent
Although academics have written an enormous amount about intent and its meaning has 
been a matter of heated debate, in practice intent is rarely relevant in criminal trials.145 Very 
few off ences require proof that the defendant intended a result. Recklessness or negligence is 
normally suffi  cient. Nevertheless intent is an important concept in the criminal law because 
it is widely regarded as the ‘worst’ kind of mens rea.

145 Lacey (1993b: 621).

question is the application of a general rather than a technical standard in this respect. The 
‘ordinary language’ view is therefore motivated by at least two concerns: the investment of
mens rea terms with ‘ordinary’ or ‘common sense’ meanings, and the delegation of decision
making power in Crown Court cases to jury rather than judge. In some sense, on this view,
the framers of criminal laws articulate defi nitions of offences in terms of a combination of
legal and factual questions. The line between questions of law and those of fact is notoriously
hard to draw, but the approach based on ‘ordinary language’ does appear to make convic-
tion depend, in a wide range of cases, on questions of fact—or what might more accurately
be called ‘lay evaluation.’ We should note the attractions to law makers of the rhetorical
force which attaches to legislation framed in terms of ‘ordinary’ terms which resonate with
 citizens’ pre-legal ideas of wrongdoing.

To set out the view which appeals to ‘ordinary language’ is already to suggest its main
weakness as a tool of legal practice. This lies in its assumption that a settled, widely shared
understanding underpins the usage of all or most such terms employed by criminal law. It
seems only reasonable to observe that this assumption is undermined by recent case law
history. Even giving due weight to the opacity of the trial judges’ directions in recent murder
cases such as Moloney,yy Hancock and Shankland, and d Nedrick, it is hardly to be doubted that
the return of the jury for further advice about the meaning of ‘intention’ must be put down not
just to bewilderment in the face of legal ‘guidelines’ but also to uncertainty and disagreement
over ‘ordinary language.’ On all the evidence, and in ordinary terms, could Moloney be said to
have intended to kill his stepfather; could Hancock and Shankland be said to have intended to
kill or seriously injure the drivers and occupants of the vehicles coming up the motorway? Can
at least some ‘core’ notion of intention be identifi ed, in relation to which ‘penumbral’ cases
can easily be incorporated within ‘ordinary’ usage?

In the face of this kind of problem, judges and commentators have often favoured an
intermediate position in which the resort to ordinary language is buttressed by recourse
to conceptual analysis and stipulation. Typically, this has consisted in the incomplete and
often negative delineation of the term in question, either in terms of a partial defi nition, or
of judicial guidelines, or both. A good example would be dishonesty under the Theft Act
1968, of which section 2 partially defi nes dishonesty by excluding three specifi c instances
and including another. This is supplemented at the judicial level by guidelines which set out
two questions which the jury has to ask itself in determining whether the defendant is dis-
honest. These questions mark out the concept without supplying the ultimate standard to
be applied. A similar compromise strategy is being worked out in the case of intention, and
the recent cases will now be analysed in more depth. My aim is to suggest that the strategy
entails a fundamental tension, widely present in criminal law cases. This tension is interest-
ing, because it undermines the traditional doctrinal insistence on the importance and (at least
relative) possibility of coherence and consistency of principle in criminal law.
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But what makes intent the most serious form of mens rea? Michael Moore146 explains that 
an intended action is one where the actor seeks to control the action and its result in the 
sense used in moral assessments. In other words a person seeks to exert as great a control as 
possible over an action and its result where that action is intended.147 Other commentators 
have seen an intended act as the ideal conception of a voluntary act.148 Intention refl ects not 
just a choice to act in a way which will lead to a result, but a wholehearted decision to act in 
order to bring a result about.149 If Harry stabs James wanting to kill him, he has, to the great-
est extent possible, committed himself to James’s death. If Ivy stabs Katie, not wanting to kill 
her but being aware that there is a risk that she may, Ivy associates herself to a lesser extent 
with Katie’s death than Harry did with James’s.

Before we look at some of the controversial theoretical issues surrounding intention, there 
is an important point to make. Much of the discussion of the meaning of intention has 
occurred in the context of the law of murder. It is all too easy in discussing this topic to con-
fuse the issue ‘Did D intend to kill V?’ with the question ‘Should D be convicted of murder?’ 
But these are separate questions.

We must now turn to some of the most controversial issues surrounding the concept of 
intention.

. distinguishing indirect intention and 
direct intention
As you will have gathered from the summary of the law in Part I, the greatest area of dispute 
is over the extent to which a result which is not the actor’s purpose, but which was foreseen 
by him, can be said to be intended by him. Th ere is widespread agreement that if it was the 
defendant’s purpose to cause a result or the defendant wanted the result to occur in order to 
achieve his purpose then he intended it.150 We called this the ‘core meaning of intention’ in 
Part I of this chapter.151 As mentioned there, the courts have been troubled by cases of indi-
rect or oblique intention. Commentators have equally been divided on the issue. To assist in 
understanding the diff erent views taken we will consider four hypothetical cases:

Th e desperate surgeon(1) . D, a surgeon, has a wife who is in desperate need of a heart 
transplant. D removes a heart from a healthy patient (V) and transplants it into his 
wife. D does not want V to die (his purpose is to save his wife’s life), but is aware that 
if he removes V’s heart V will die.
Th e aeroplane bomber(2) . D puts a bomb on an aeroplane which carries goods which 
D has insured. His plan is to blow up the plane in mid-fl ight and claim the insurance 
money on the destroyed goods. He knows that if the bomb goes off  it is virtually 
 certain that the pilot will die. In due course the bomb goes off , killing the pilot.
Th e burning father(3) . D is holding his baby on the top of a burning building. As the 
fl ames get very close he throws the baby from the building in a last ditch attempt to 
save the baby’s life, but aware that the baby is almost bound to die as a result of the 

146 M. Moore (1997: 204ff ). 147 Kessler Ferzan (2002). 148 Duff  (1990a: 113).
149 Gardner (1998: 227). See also the discussion in Bratman (1999).
150 e.g. Finnis (1991: 36). M. Moore (1996) argues that if killing is one’s aim this is invariably worse than 

killing as a means to some other end (e.g. obtaining an inheritance).
151 See the discussion of whether purpose is preferable to want or desire in Goff  (1988), and Kugler 

(2002: ch. 1).
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fall. Unfortunately the baby does indeed die, but miraculously the father is rescued 
by a helicopter.
Th e revengeful wife(4) . D, on discovering that her husband is having an aff air with V, 
sets fi re to V’s house. Her purpose is to scare V away from her husband, although she 
knows it is likely that V or her family will be inside and may therefore die.

Four views will be sketched in outline here,152 but there are nearly as many views on what 
intention is as there are people who have written on the issue: ←4 (p.141)

Th e ‘pure intention’ view153

Th is view is promoted by those who argue that intention should mean purpose, nothing 
more and nothing less.154 Supporters point out that it is quite possible to foresee a result as 
virtually certain but not intend it. You may foresee that by drinking ten dry sherries in the 
bar you will get a hangover the next morning, but that does not mean that you intend to get 
a hangover when you drink.155 John Finnis has written that he may foresee that his lecture 
will confuse half those attending, but that does not mean he intends them to be confused.156 
As Wilson points out: ‘If I pull my child’s loose tooth out, knowing this cannot be done 
without him suff ering signifi cant pain, only a passing spaceman from Mars could reach the 
conclusion that I intended to hurt him.’ Although if Wilson is correct in saying this quite a 
few lecturers in criminal law are Martians!

Looking at our scenarios there is no doubt that under the ‘pure intention view’ the plane 
bomber, the burning father, and the revengeful wife did not intend the death of V.157 More 
problematic is the desperate surgeon. You might think that the pure intention view would 
hold that the surgeon’s purpose was to save his wife’s life and so he did not intend to kill V. 
However, the argument ‘I intended to take V’s heart out, but did not intend to kill her’ is very 
unattractive. One possible escape route for supporters of the pure intent view is to say that 
intending to take someone’s heart out simply is intending to kill them; the two consequences 
are inseparable.158 Th ere is, in our world, no diff erence between taking out someone’s heart 
and killing them.

Supporters of the pure intention view oft en support the ‘ethical doctrine of double eff ect’, 
which has been defi ned by John Keown in the following extract:

J. Keown, Euthanasia, Ethics and Public Policy (Cambridge: Cambridge 
University Press, 2003), 20

According to this ethical tradition, it is permissible to allow a bad consequence to result 
from one’s actions, even if it is foreseen as certain to follow, provided certain conditions are 

152 Th e names I have given to these theories are mine. 153 Finnis (1991: 32).
154 M. Moore (1999). Th is narrow view of intention is popular with those who take the view that it is never 

justifi able intentionally to take someone’s life. See e.g. Finnis (1991). 
155 Duff  (1990a: 61). 156 Finnis (1991: 64).
157 Supporters of this view suggest that if we do not like this conclusion in respect of, say, the plane 

bomber, then we should change the law on what the mens rea for murder is, rather than artifi cially stretch 
the law on intention.

158 R. Cross (1967: 224) gives an example of a head-hunter who removes someone’s head for his col-
lection, but denying that he intended to kill the ‘owner’ of the head. For further discussion, see Simester 
(1996a and 1996b).

According to this ethical tradition, it is permissible to allow a bad consequence to result
from one’s actions, even if it is foreseen as certain to follow, provided certain conditions are
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satisfi ed. Those conditions are identifi ed by the principle of ‘double effect.’ According to this 
ethical principle, it is permissible to produce a bad consequence if:

the act one is engaged in is not itself bad; •

the bad consequence is not a means to the good consequence; •

the bad consequence is foreseen but not intended; and •

there is a suffi ciently serious reason for allowing the bad consequence to occur. •

It should be noted that Keown’s explanation of the doctrine of double eff ect is more than a 
description of mens rea. Th e fourth factor requires the jury to make a moral assessment of 
what the defendant did.159

Th e ‘moral elbow room’ view160

Here the view taken is that intention is purpose, but that where a defendant is aware 
that a result is virtually certain to follow from his actions the jury should be given a 
discretion to decide whether the mental state is wicked enough to be called intention. 
Th is would enable supporters of this view to reach what many people would regard as 
intuitively the correct result: the plane bomber and the desperate surgeon intended to 
kill V; the burning father and the revengeful wife did not. In these cases some argue that 
the defendant’s wicked recklessness was tantamount to intention and should therefore 
be treated as such.161

Opponents argue that such a test would produce too much uncertainty. Should the case 
of the desperate surgeon be left  to the jury’s deliberation: should we not be clear that that 
is intention? Leaving cases such as that of the plane bomber to the jury means that there is 
a danger that diff erent juries may reach diff erent conclusions on diff erent facts, leading to 
the injustice of inconsistent verdicts. It should be the law, not the whim of the jury, which 
decides whether a person’s state of mind constitutes intention.

Th e ‘oblique intention’ view
Th is view is that a result which is foreseen as virtually certain is simply intended. If a per-
son knows that a result will occur as a result of his acts he intended it. Or at least that state 
of mind is more appropriately classifi ed as intention than recklessness, even if, strictly 
speaking, it is not intention.162 Th erefore the desperate surgeon, the plane bomber, and 
the burning father intended to kill V, but the vengeful wife did not (she saw V’s death 
as likely, not virtually certain). Th e problem scenario for this view is the burning father. 
Supporters simply reply that although he intended V’s death he should be given a defence 
to ensure he is not guilty of murder. To opponents of this view, to say that the father 
intended to kill the child when he had the opposite purpose (to save the baby’s life) is 
unsupportable.163

159 For further discussion see Foster, Herring, Hope, and Melham (2011).
160 Th e phrase appears in Horder (1995: 687). 161 Horder (2005b: 38).
162 Simester (1996a). 163 Duff  (1990a: 98); Norrie (1999).
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there is a suffi ciently serious reason for allowing the bad consequence to occur.•
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Th e ‘Hyam’ view
Th is view suggests that if a result is foreseen as likely then it is intended. Although it has 
the support of the majority of the House of Lords in Hyam, it in fact has few supporters 
 nowadays. Supporters of this view would decide that in all four of our scenarios the defend-
ants intend to kill. Opponents of the view argue that if foresight of a result is intention then 
the boundary between intention and recklessness becomes hopelessly blurred. ←3 (p.140)

In the following passage, Glanville Williams expresses his support for the oblique inten-
tion view:

G. Williams, ‘Oblique Intention’ (1987) 46 Cambridge Law Journal 417 at 424–5

Arguments for recognising oblique intent

That cases of the types mentioned should be treated in the same way as ordinary cases of 
intention is obvious, but opinions differ between two methods of carrying out the policy. One 
method would be that already proposed: to relax the defi nition of intent suffi ciently to allow 
oblique intent as a kind of intent. The other would be to redefi ne all crimes of intention, when 
it is desired to bring in oblique intent, by making express provision for it.

The second alternative would involve defi ning murder, for example, as causing death (i) 
with intent to cause death or serious injury, or (ii) with knowledge that such death or injury 
is virtually certain. This would make the law perfectly clear, but the defi nitions of the rel-
evant crimes would become slightly more cumbrous. There appears to be no possibility that 
Parliament would now revise the law of murder to make specifi c provision for this additional 
mental state (upon which the prosecution would rarely need to rely), and any attempt to do so 
would reopen the whole thorny issue of risk-taking and murder. And not only murder but also 
various other crimes requiring intention would need the extended defi nition.

The fi rst alternative would avoid this drawback. As was shown before, there are solid 
reasons for saying that oblique intent is recognised in the law as it stands, and if the courts 
accept this opinion no legislative departures are needed.

The case for taking a broad view of intention is particularly strong where the desired con-
sequence is inseparably bound up with the foreseen though undesired consequence. (i) 
Consider Arrowsmith v. Jenkins. A political campaigner commenced to address people on 
the highway, and continued to do so although she knew that she was causing the highway 
to be blocked, to a degree that (whether she knew it or not) the law regarded as unreason-
able. She was convicted of wilfully obstructing the highway, even though her purpose was 
to hold a meeting, not to obstruct the highway. In the circumstances, holding the meeting 
was the same thing as obstructing the highway; they were simply two sides of the same 
coin. (ii) The following were the facts of a notorious Brighton case of 1871. A woman inserted 
strychnine into a chocolate and attempted to administer it to V. The chocolate she gave hav-
ing been found to be poisoned, the woman said that she did not know it, and tried to prove 
her innocence by showing that poisoned chocolates were circulating in the locality. She did 
this by introducing strychnine into a confectioner’s stock of chocolates; and the buyer of 
some chocolates died. The poisoner was held guilty of murder; yet her primary intent was to 
dispel the suspicion against her. She did not want anyone other than V to die, and would not 
have felt frustrated if, by chance, no one died. In those days the crime of murder was much 
wider than now; but if the poisoner felt sure that her poisoned chocolates would kill some-
one, would she not still be rightly convicted of murder on the ground that she intended to kill, 
notwithstanding that she did not desire to do so?

Arguments for recognising oblique intent

That cases of the types mentioned should be treated in the same way as ordinary cases of
intention is obvious, but opinions differ between two methods of carrying out the policy. One
method would be that already proposed: to relax the defi nition of intent suffi ciently to allow
oblique intent as a kind of intent. The other would be to redefi ne all crimes of intention, when
it is desired to bring in oblique intent, by making express provision for it.

The second alternative would involve defi ning murder, for example, as causing death (i)
with intent to cause death or serious injury, or (ii) with knowledge that such death or injury
is virtually certain. This would make the law perfectly clear, but the defi nitions of the rel-
evant crimes would become slightly more cumbrous. There appears to be no possibility that
Parliament would now revise the law of murder to make specifi c provision for this additional
mental state (upon which the prosecution would rarely need to rely), and any attempt to do so
would reopen the whole thorny issue of risk-taking and murder. And not only murder but also
various other crimes requiring intention would need the extended defi nition.

The fi rst alternative would avoid this drawback. As was shown before, there are solid
reasons for saying that oblique intent is recognised in the law as it stands, and if the courts
accept this opinion no legislative departures are needed.

The case for taking a broad view of intention is particularly strong where the desired con-
sequence is inseparably bound up with the foreseen though undesired consequence. (i)
Consider Arrowsmith v. Jenkins. A political campaigner commenced to address people on
the highway, and continued to do so although she knew that she was causing the highway
to be blocked, to a degree that (whether she knew it or not) the law regarded as unreason-
able. She was convicted of wilfully obstructing the highway, even though her purpose was
to hold a meeting, not to obstruct the highway. In the circumstances, holding the meeting
was the same thing as obstructing the highway; they were simply two sides of the same
coin. (ii) The following were the facts of a notorious Brighton case of 1871. A woman inserted
strychnine into a chocolate and attempted to administer it to V. The chocolate she gave hav-
ing been found to be poisoned, the woman said that she did not know it, and tried to prove
her innocence by showing that poisoned chocolates were circulating in the locality. She did
this by introducing strychnine into a confectioner’s stock of chocolates; and the buyer of
some chocolates died. The poisoner was held guilty of murder; yet her primary intent was to
dispel the suspicion against her. She did not want anyone other than V to die, and would not
have felt frustrated if, by chance, no one died. In those days the crime of murder was much
wider than now; but if the poisoner felt sure that her poisoned chocolates would kill some-
one, would she not still be rightly convicted of murder on the ground that she intended to kill,
notwithstanding that she did not desire to do so?
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A peculiar group of cases are those where the law theoretically requires proof of fact y 
but the courts regard it as readily satisfi ed by proof of x. A publisher may be convicted of 
conspiracy to corrupt public morals, obscenity, or blasphemy, on account of an assumed 
intent to commit these crimes, if he knowingly publishes matter which the jury fi nd to have 
a tendency to corrupt public morals, to deprave and corrupt those to whom it is published, 
etc.; and no evidence is needed to support the jury’s conclusion. Strict proof of the pur-
ported conclusion would be practically impossible, requiring a large sociological enquiry and 
a  consensus on disputed values. The courts simplify the matter by making the equation x=y, 
x being the physical event that the defendant intends (the publication) and y being the jury’s 
determination that it amounts to y.

. is intention an issue of fact or an issue of 
moral responsibility?
Is intention a factual concept or is it one that involves a judgment?164 In other words 
is  intention a psychological fact: if we could see everything that was going on inside the 
defendant’s mind would we know if there was intent? Or is intention in the nature of a moral 
judgment: is the defendant’s state of mind bad enough to deserve the label ‘intention’?165 In 
the following passage, Alan Norrie discusses these diff erent approaches to intention:

A. Norrie, Crime, Reason and History (2nd edn, London: Butterworths, 2002), 47–50

(i) Two approaches to direct and indirect (oblique) intention

It will be helpful if we begin by exploring the meaning of the concept of intention. This is not 
straightforward for we can identify not one but two conceptions, both of which are relevant 
to the law. The fi rst is the one that is favoured by the ‘orthodox subjectivists’ such as Williams 
and Smith and Hogan, and which has a prominent position in the law itself. It is a formal, 
‘factual’, psychological defi nition. The second is a more morally substantive, less factual and 
psychological, account which is refl ected in the work, for example, of Anthony Duff (1990), 
John Gardner (1998) and Jeremy Horder (2000). Here, the emphasis is not on whether the 
individual as a matter of fact conceived an intention, revealing psychological control of the 
ensuing action, but rather whether that person’s intention was in its intrinsic quality morally 
good or bad. I argue that this latter understanding is also to be found in or behind the law, 
often in confl ict with the fi rst approach, and that we need to understand this interlacing of 
confl icting views.

(a) The formal psychological (‘orthodox subjectivist’) approach

In this approach, the paradigm case is the easiest. To talk of intending to do something is 
to talk of ‘meaning’ or ‘aiming’ to do it. It concerns applying one’s mind to a particular task 

164 Linked to this issue is a debate over the extent to which defences, such as necessity, become merged 
with the notion of intention.

165 See Horder (1995a). It should be noted that other mens rea terms do involve an element of moral 
judgment. A person is reckless only if he takes an unjustifi able risk; a person is negligent only if he behaves 
unreasonably. It would not, therefore, be extremely radical to suggest that intention carries an element of 
moral judgment. For further discussion of this point, see Simester and Chan (1997).

A peculiar group of cases are those where the law theoretically requires proof of fact y 
but the courts regard it as readily satisfi ed by proof of x. A publisher may be convicted of
conspiracy to corrupt public morals, obscenity, or blasphemy, on account of an assumed
intent to commit these crimes, if he knowingly publishes matter which the jury fi nd to have
a tendency to corrupt public morals, to deprave and corrupt those to whom it is published,
etc.; and no evidence is needed to support the jury’s conclusion. Strict proof of the pur-
ported conclusion would be practically impossible, requiring a large sociological enquiry and
a  consensus on disputed values. The courts simplify the matter by making the equation x=y,yy
x being the physical event that the defendant intends (the publication) andx y being the jury’sy
determination that it amounts to y.yy

(i) Two approaches to direct and indirect (oblique) intention

It will be helpful if we begin by exploring the meaning of the concept of intention. This is not
straightforward for we can identify not one but two conceptions, both of which are relevant
to the law. The fi rst is the one that is favoured by the ‘orthodox subjectivists’ such as Williams
and Smith and Hogan, and which has a prominent position in the law itself. It is a formal,
‘factual’, psychological defi nition. The second is a more morally substantive, less factual and
psychological, account which is refl ected in the work, for example, of Anthony Duff (1990),
John Gardner (1998) and Jeremy Horder (2000). Here, the emphasis is not on whether the
individual as a matter of fact conceived an intention, revealing psychological control of the
ensuing action, but rather whether that person’s intention was in its intrinsic quality morally
good or bad. I argue that this latter understanding is also to be found in or behind the law,
often in confl ict with the fi rst approach, and that we need to understand this interlacing of
confl icting views.

(a) The formal psychological (‘orthodox subjectivist’) approach

In this approach, the paradigm case is the easiest. To talk of intending to do something is
to talk of ‘meaning’ or ‘aiming’ to do it. It concerns applying one’s mind to a particular task
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and directing one’s action to a particular ‘aim’, ‘end’ or (the standard lawyer’s synonym) ‘pur-
pose’ (Smith and Hogan, 1999, 54). Our ‘purpose’ is what we intend to bring about through 
our actions.

In perhaps most situations it will be relatively clear that an outcome was the direct prod-
uct of an individual’s purpose. A punch on the nose will normally (though not always) be 
brought about by an intention to punch someone on the nose, so that outcome and intention 
are directly linked. But there are other situations in which an outcome will not be directly 
linked to an intention or purpose (end) but will be either a means to a particular end or a by-
product or side-effect of such an end. The outcome is not the product of a direct intention, 
but emerges obliquely, as the consequence of the achievement of a desired end (Williams, 
1987). Where the outcome is indirectly achieved as a means to an end or as a side-effect 
(which may not be desired in itself), can one be said to intend it?

Where the means are necessary to the desired end, and knowingly undertaken in that light, 
it is argued that the individual intends the means as well as the end, even if he does not desire 
(or like) the means themselves. Where the side-effect is known to be a certain by-product 
of achieving one’s purpose, it is also argued that one intends the side-effect in addition to 
the purpose. This analysis conforms with that of Lord Hailsham in Hyam ((1974) at 52) where 
he stated that ‘intention’ must ‘include the means as well as the end and the inseparable 
consequences of the end as well as the means . . . ’ For the ‘orthodox subjectivist’, this link-
ing of what was intended to matters that were strictly not intended involves no element of 
artifi ciality: it is quite acceptable to talk of intentions as being either direct or indirect (oblique) 
(cf Williams, 1987; Goff, 1988, 45–7; Smith and Hogan, 1999, 55). Where artifi ciality would 
enter the analysis would be if the means or side-effect were not a necessary consequence 
but a consequence about which there was a degree of chance or probability of its occur-
rence. Where a side-effect was known to be likely, possible, or probable, one could say that 
the person took the risk that the consequence would occur, but not that he intended it to 
occur. In other words, he was reckless as to its occurrence . . . , rather than intending it.

Finally, an important point of qualifi cation. In the last paragraph, we spoke of necessary 
means and certain side-effects of one’s actions. But the world is such that we can never act 
with one hundred per cent certainty that a particular means will be necessary or that a by-
product is bound to be created. The world is full of unanticipatable and unanticipated effects 
which alter or wreck the best-made calculation. I intend to injure my enemy standing behind 
a closed window by throwing a stone. In 999 cases out of 1000, I must break the window in 
order to achieve my purpose. On the occasion in question, by a fl uke, the window is thrown 
open as the stone leaves my hand. Or, I intend to collect the insurance on a parcel on a plane 
by timing a bomb to explode in mid-air. I know it to be a plane without parachutes or ejector 
seats. It is as certain as can be that the pilot will be killed but, by a freak, he falls from a great 
height and lives. Could the stone thrower or the bomb planter claim that the possibility of a 
fl uke or freak stopping the means or side-effect occurring meant that he did not intend it, 
since it was not absolutely bound to happen? Could he rely on the chance in a thousand to say 
that the means or side-effect was not intended since it was not genuinely certain to occur? 
Could he claim that he very much hoped that the window would be thrown open or the pilot 
would be saved, and that given the possibility of the outside chance, he therefore did not 
intend the side-effect?

The answer on this analysis is that our actions and plans are always subject to the inter-
vention of the unexpected and this is as true of our direct purposes as of the means to our 
ends or side-effects of our purposes. The unexpected may defeat the achievement of our 
purpose or render our calculation of means and side-effects wrong, but it does not cancel 
our intentions or purposes whether those are either direct or indirect. We need therefore to 
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purpose or render our calculation of means and side-effects wrong, but it does not cancel
our intentions or purposes whether those are either direct or indirect. We need therefore to



3 mens rea: the mental element | 183

qualify the argument about the certainty of means or side-effects by talking of certainty ‘for 
all practical purposes’. Judges have used the phrases ‘moral’ or ‘virtual’ certainty to denote a 
situation where an event will occur ‘barring some unforeseen intervention’ (Nedrick (1986)). 
The important point to note is that ‘virtual certainty’ is a kind of certainty (the only kind in fact 
that ever exists) and not a kind of high probability or chance.

(b) The morally substantive approach

Duff’s critique of the foregoing approach is that it fails to refl ect the way in which we under-
stand wrongdoing. Orthodox subjectivism splits one moral judgment, whether a person 
directed his moral energies into doing something wrong, into two (subjective and objective) 
components. The ‘objective’ component is the harm that constitutes the wrong or the crime, 
which is measured in terms of the bad consequences it produces. The ‘subjective’ element 
is the fault of the wrongdoer, which is judged by whether the objective consequences were 
as a matter of fact known, foreseen or intended. For Duff, this approach is inadequate for it 
fails to refl ect the nature of our moral judgments, in which ‘objective’ wrongdoing and ‘sub-
jective’ fault are always combined. Thus to judge harm, we need to know about the moral 
quality of what was intended:

‘Both the murder victim and the victim of natural causes suffer death: but the character of the harm 
that they suffer surely also depends on the way in which they die. One who tries to kill me . . . attacks 
my life and my most basic rights; and the harm which I suffer in being murdered . . . essentially 
involves this wrongful attack on me . . . The “harm” at which the law of murder is aimed is thus not 
just the consequential harm of death, but the harm which is intrinsic to an attack on another’s life’. 
(Duff, 1990, 113)

And to judge intention, we need to know its moral quality:

‘Human actions are purposive: they are done for reasons, in order to bring something about; their 
direction and their basic structure is formed by the intentions with which their agents act. It is 
through the intentions with which I act that I engage in the world as an agent, and relate myself 
most closely to the actual and potential effects of my actions; and the central or fundamental kind 
of wrong-doing is to direct my actions towards evil—to intend and to try to do what is evil.’ (Duff, 
1990, 112–13)

The intention to do wrong is not a crime because a person has a psychological intention to do 
a criminal act, but because that intention manifests moral wrong-doing. The idea that inten-
tions reveal bad moral attitudes leads to less emphasis on the precise forms of intention and 
more on what they reveal about the wrongdoer’s motives. For the orthodox subjectivist, a 
person is guilty of murder where he intends to kill or cause serious (‘grievous bodily’) harm, 
or foresees death or serious injury as a virtual certainty, but not where he foresees death 
or serious injury as a probability. (These are the law’s requirements too.) For the orthodox 
subjectivist, there is doubt as to whether intending to cause serious harm (‘implied malice’) 
is a suffi cient alternative mental state to a direct intention to kill. Even foreseeing death as a 
virtual certainty (indirect intention) smacks to some of a false constructivism because there is 
no direct link between what was intended and the outcome of death. Only an intention actu-
ally to kill truly links with the result. Certainly foreseeing death or serious injury as a probable 
consequence (reckless killing) does not link what was intended suffi ciently to the outcome 
of death to count as murder.

For Duff, the killer in all these situations may legitimately be convicted of murder. Where 
there is foresight of virtual certainty of death or serious injury, the killer displays ‘an utter 
indifference to [the victim’s] rights or interests’ (Duff, 1990, 114). Further, where a person 
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foresees the probability of death by exposing his victim to its serious risk (which English 
law does not see as murder), Duff argues that it is legitimately charged as murder. Such 
a person is ‘wickedly reckless’ and guilty of murder, for death ‘is an integral aspect of his 
intended attack’ (Duff, 1990, 177). On the orthodox subjectivist approach, as with the law 
of murder, such a person is guilty only of reckless manslaughter. With the morally substan-
tive approach, this is not so. The moral quality in the act is more important than a precise 
distinguishing of different psychological states.

QU E ST IONS
Larry Alexander and Kimberly Fessler Kerzan (2009) have argued that we should 1. 
not draw a distinction between intention and recklessness. Th ey both indicate 
essentially the same vice: insuffi  cient concern for others. He sees the justifi ability of 
the risk as more important than the diff erence between foresight (recklessness) and 
purpose (intent). Distinguishing in moral terms the mercy killer and the terrorist 
risking people’s lives in terms of the justifi ability of the risk taken is more persuasive 
than considering the cases in terms of purpose or foresight. Do you agree?
Th e Law Commission (2006: para. 9.10) has suggested the following defi nition of 2. 
intention:

‘(1)  A person should be taken to intend a result if he or she acts in order to bring it 
about.

(2)  In cases where the judge believes that justice may not be done unless an expanded 
understanding of intention is given, the jury should be directed as follows: an 
intention to bring about a result may be found if it is shown that the defendant 
thought that the result was a virtually certain consequence of his or her action.’166

Would this result in a change in the law?3. 
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 recklessness
. subjective and objective forms of recklessness 
and inadvertence
As shown in Part I of this chapter there were until relatively recently two kinds of reckless-
ness in English and Welsh criminal law: Cunningham recklessness and Caldwell reckless-
ness. Neither form of recklessness has escaped criticism. ←5 (p.145)

Criticisms of Cunningham recklessness
Cunningham recklessness is too narrow, say some commentators. Can it be right that 
a defendant who cares so little about other people that he does not consider whether his 
actions might harm them deserves to be acquitted? Should defendants who are so angry 
or self-absorbed that they do not notice the risks they are posing to others be acquitted?167

Indeed, critics point out, it is noticeable that if a defendant fails to notice a risk because he is 
drunk he is still Cunningham reckless: Why restrict this to drunkenness? Why not include 
other blameworthy reasons for failing to see an obvious risk? Critics add that attempts by 
the courts to include ‘putting awareness to the back of your mind’168 within the concept 
of recklessness demonstrate that pure Cunningham recklessness is too narrow. And does 
Cunningham recklessness pre-suppose that we can draw a clear line between our conscious 
and sub-conscious awareness?169

Supporters of Cunningham recklessness are oft en supporters of the choice theory. Th ey 
argue that a defendant cannot be said to have chosen to undertake a risk of which he was una-
ware. Indeed he cannot be blamed for being indiff erent to other people’s welfare if he was not 
aware that they were at risk of being harmed.170 We can only guess what the defendant’s atti-
tude would have been had he been aware of the risk. Michael Moore171 concludes that there 
is a fundamental diff erence between a choice (advertent risk) and an unexercised capacity 
(inadvertent risk). Some supporters of Cunningham recklessness are willing to accept that a 
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person may be blameworthy for failing to notice an obvious risk, but argue that such a person 
is not as blameworthy as the person who sees the risk and nevertheless takes it. Inadvertent 
defendants may deserve blame, but they do not deserve to be classifi ed as reckless.172

Criticisms of Caldwell recklessness
Caldwell recklessness has many critics. Th e decision enraged some commentators so much 
that ordinary standards of etiquette when commenting on judicial decisions were put aside, 
with Professor Smith calling Lord Diplock’s reasoning in the case ‘pathetically inadequate’.173 
One particular ground of criticism is based around the decisions in Elliott v C174 and Coles.175 
By convicting these defendants on the basis of failing to see a risk which would have been 
obvious to a reasonable person (even if it would not have been obvious to a reasonable person 
of those defendants’ mental abilities), they are said to go against fundamental principles of 
justice. Even accepting the moral thrust of Caldwell recklessness (we blame a defendant for 
failing to see a risk which he should have seen) such an argument is legitimate only where 
the defendant could have foreseen the risk. To punish someone for failing to do something 
he or she was incapable of doing seems manifestly unjust.176 It is hard to mount a defence of 
the reasoning in these cases except on the basis that it is more important to protect victims 
from harm from others than to achieve justice in every case. ←6 (p.148)

Although there is hardly a consensus amongst commentators, it seems that a majority 
would accept that Cunningham recklessness is too narrow, while Caldwell recklessness is 
too wide. Is there a middle way between the two forms? Some commentators have suggested 
that the decision of the House of Lords in Reid177 hinted at one.178 In cases of inadvertence 
we should ask why the defendant failed to see an obvious risk. If the defendant has a good 
reason (e.g. a sudden emergency) he is not reckless. But if he does not have a good reason (e.g. 
he is angry) then he is reckless.

We will now consider the writings of two theorists who have sought to develop a middle 
way between Cunningham and Caldwell recklessness.

. an insufficient regard for the interests of 
others: victor tadros
Victor Tadros describes the vice of recklessness as an insuffi  cient regard for the interests of 
others. In the following passage, he explains why he thinks that people can be responsible 
for the way they form their belief that their actions are or are not risky:

V. Tadros, ‘Recklessness and the Duty to Take Care’ in S. Shute and A. Simester 
(eds) Criminal Law Theory (Oxford: OUP, 2002), 248–50

We are responsible for our beliefs. That idea, it seems to me, is part of the motivation of 
many of those who argue for objective recklessness. Some who argue for a very strong form 

172 Kessler Ferzan (2001). 173 J.C. Smith (1981). 174 [1983] 2 All ER 1005 (DC).
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176 Whether on the detailed facts of the particular case C deserved to be punished is discussed in Field 
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of objective recklessness seem to think that it is the falsity of the defendant’s belief that 
provides the target for criminal liability. But, as we have seen, that one has all of the virtues 
associated with belief formation in proper balance does not guarantee that one’s beliefs 
will all be true. One can have all of the virtues associated with believing and yet hold false 
beliefs, even beliefs that most ordinary reasonable people would not hold. For this reason, 
our responsibility for our beliefs is not suffi cient ground for imposing criminal liability in cases 
where the defendant had a false belief that there was no risk involved in the action that she 
performed. Consequently, our attention turns from the nature of the belief that is held to the 
process of belief formation.

To see this, let us return to example (6). [I am driving home to watch the football and I come 
to a junction. I am about to rush out, not caring that a pedestrian might be killed. However, I 
suddenly realize that I might damage my lovely new car and consequently look either way, 
just as a responsible driver would. I form the belief that there is no danger but I fail to notice 
a pedestrian who unexpectedly dashes in front of my car, and run her over.] In that example, 
I formed a belief that there was no danger to pedestrians, but that was not a response to 
my concern for pedestrians but rather my concern for my car. However, I did all that was 
required of me to ensure that the way was clear; I fulfi lled my responsibility. In that case it 
is wrong to make me criminally liable for the death of the pedestrian. I had done as much as 
could be expected of a truly virtuous person, even though I was not truly virtuous. That I was 
 indifferent to the fate of the pedestrian is not suffi cient reason to hold me criminally liable. 
Fulfi lling my responsibility to ensure that the way was clear ought to absolve me of criminal 
liability even if false beliefs are formed. The falsity of the belief itself is not suffi cient evidence 
of fault. If we are to fi nd fault, we must fi nd it in the process of belief formation. Furthermore, 
it may be that the defendant has not formed his belief in the way that he ought and yet crimi-
nal liability may still be inappropriate. For it must be shown that, in holding a false belief, the 
defendant manifests the appropriate kind of vice.

It might be thought that the appropriate kind of vice is displayed whenever the defendant 
has formed an irrational or unreasonable belief about the risks. If that were the case, irration-
ality or unreasonableness would not simply be descriptions of the nature of the belief itself, 
regardless of who holds it, but descriptions of the way in which the belief was formed. Such 
a view might be supported by Joseph Raz’s recent analysis of irrational beliefs. ‘A belief is 
irrational’, Raz writes, ‘if and only if holding it displays lack of care and diligence in one’s epis-
temic conduct’. Showing lack of care and diligence, it might be argued, displays a vice that is 
central to the imposition of criminal liability. After all, that one fails to take care or be diligent 
also shows that one is insuffi ciently motivated by the interests of the individuals who might 
suffer from one’s lack of care and diligence.

However, it is not at all clear that the fact that one holds an irrational belief necessarily 
shows a vice of this kind. That one holds an irrational belief is not itself evidence of a lack of 
care on the part of the believer. A number of other vices might result in the formation of an 
irrational belief. It might be that the defendant is merely stupid or illogical; vices which, whilst 
in themselves warranting blame, do not give rise to the kind and degree of blame that the 
imposition of criminal liability expresses. If one has such vices, one can take all the care that 
is required and yet fail to form rational beliefs. In fact, this argument might even be stretched 
to include some other failings, such as some instances of arrogance.

Consider R v Shimmen, in which a martial arts expert attempted to perform a kick near 
to a window without breaking it. Suppose that he formed the belief that there was no risk 
involved at all due to an arrogant belief in his own ability. We might conclude that he had 
manifested a vice in breaking the window, and consequently attribute responsibility to him 
for breaking the window. But is it correct to attribute criminal liability to him? The diffi culty in 
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care on the part of the believer. A number of other vices might result in the formation of an
irrational belief. It might be that the defendant is merely stupid or illogical; vices which, whilst
in themselves warranting blame, do not give rise to the kind and degree of blame that the
imposition of criminal liability expresses. If one has such vices, one can take all the care that
is required and yet fail to form rational beliefs. In fact, this argument might even be stretched
to include some other failings, such as some instances of arrogance.

Consider R v Shimmen, in which a martial arts expert attempted to perform a kick near
to a window without breaking it. Suppose that he formed the belief that there was no risk
involved at all due to an arrogant belief in his own ability. We might conclude that he had
manifested a vice in breaking the window, and consequently attribute responsibility to him
for breaking the window. But is it correct to attribute criminal liability to him? The diffi culty in
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doing so is that the criminal law should not be interested in the kinds of vice that Shimmen 
manifested. That Shimmen was arrogant does not show clearly that Shimmen was ‘insuf-
fi ciently different’ to the interests of others. It may be that he cared deeply about the shop-
keeper and his window, and was sincerely mortifi ed at having broken it (and not because 
of a change of heart, motivation, or perspective), but truly (though arrogantly) believed that 
he was doing nothing to put the window at risk. Shimmen may have been responsible for 
breaking the window but, at least on this presentation of the facts, he did not display an 
appropriate vice in breaking the window and consequently he ought not to be made crimi-
nally liable for it. He did not show an insuffi cient regard for the interests of others. And that, 
as I argued above, is central to the concerns of the criminal law.

These considerations militate against many popular constructions of objective reckless-
ness. For example, accounts that rely on the risks that the defendant ought to have rec-
ognized, even those such as Hart’s that restrict liability to the capacity of the accused to 
recognize the risks involved in performing a particular action, are too broad. Defendants 
such as Shimmen, on my construction of the facts, ought to recognize the risks and have the 
capacity to recognize the risks. Nevertheless, they ought not to be made criminally liable.

This should help to guide us in formulating an appropriate defi nition of objective reckless-
ness. An appropriate defi nition of objective recklessness would focus on the process of 
belief formation. And it would be required to distinguish between cases of mere irrationality, 
stupidity, or arrogance and cases where the formation of an irrational belief shows that the 
defendant was not adequately motivated by the interests of others. In an earlier part of the 
discussion, I suggested that our responsibility for our beliefs is grounded on two facts. The 
fi rst fact is that belief formation is governed by norms. There are norms that govern the ways 
in which we ought to see the world, and to interpret what we see. One important aspect 
of the intellectual virtues has to do with the system of norms that we ought to apply to the 
formation of beliefs. The second fact is that we have some control over which evidence we 
are presented with. There are also norms that apply to evidence-gathering; the intellectual 
virtues relate to the system of norms we apply to evidence-gathering as well. Might these 
two facts provide grounds upon which we can construct a test for objective recklessness? It 
will be no surprise that I think that they can.

However, one caveat is in order. My claim is not that these are the only ways in which 
belief formation is suffi ciently vicious to warrant criminal liability. It may be that the test of 
objective recklessness can be extended to include other cases, in particular cases where 
the offending belief is derived from a further belief that was viciously formed. Space does 
not permit me fully to discuss such cases here, though I will try to illuminate some potential 
problems for assessing liability in such cases. The two cases that I will concentrate on here 
are, I think, the central cases. The fi rst is where the individual has suffi cient information at his 
fi ngertips to form the belief that there is a signifi cant risk of a wrong being done to another 
but, due to a motivational reason of a particular kind, fails to form the belief that such a wrong 
will be brought about. The second is where an individual knows that a situation that he is in, 
or the activity that he is performing, might give rise to particular risks and fails to investigate 
whether there are such risks. In the next section I will show how these two cases might be 
appropriate targets for the imposition of criminal liability.

 . . . 

D. Conclusions

From this discussion, we can derive a test of recklessness that can be applied where the 
agent has failed to realize the risks that his action created. The agent will be reckless if the 
following conditions are fulfi lled:

doing so is that the criminal law should not be interested in the kinds of vice that Shimmen 
manifested. That Shimmen was arrogant does not show clearly that Shimmen was ‘insuf-
fi ciently different’ to the interests of others. It may be that he cared deeply about the shop-
keeper and his window, and was sincerely mortifi ed at having broken it (and not because
of a change of heart, motivation, or perspective), but truly (though arrogantly) believed that
he was doing nothing to put the window at risk. Shimmen may have been responsible for
breaking the window but, at least on this presentation of the facts, he did not display an
appropriate vice in breaking the window and consequently he ought not to be made crimi-
nally liable for it. He did not show an insuffi cient regard for the interests of others. And that,
as I argued above, is central to the concerns of the criminal law.

These considerations militate against many popular constructions of objective reckless-
ness. For example, accounts that rely on the risks that the defendant ought to have rec-
ognized, even those such as Hart’s that restrict liability to the capacity of the accused to
recognize the risks involved in performing a particular action, are too broad. Defendants
such as Shimmen, on my construction of the facts, ought to recognize the risks and have the
capacity to recognize the risks. Nevertheless, they ought not to be made criminally liable.

This should help to guide us in formulating an appropriate defi nition of objective reckless-
ness. An appropriate defi nition of objective recklessness would focus on the process of
belief formation. And it would be required to distinguish between cases of mere irrationality,
stupidity, or arrogance and cases where the formation of an irrational belief shows that the
defendant was not adequately motivated by the interests of others. In an earlier part of the
discussion, I suggested that our responsibility for our beliefs is grounded on two facts. The
fi rst fact is that belief formation is governed by norms. There are norms that govern the ways
in which we ought to see the world, and to interpret what we see. One important aspect
of the intellectual virtues has to do with the system of norms that we ought to apply to the
formation of beliefs. The second fact is that we have some control over which evidence we
are presented with. There are also norms that apply to evidence-gathering; the intellectual
virtues relate to the system of norms we apply to evidence-gathering as well. Might these
two facts provide grounds upon which we can construct a test for objective recklessness? It
will be no surprise that I think that they can.

However, one caveat is in order. My claim is not that these are the only ways in which
belief formation is suffi ciently vicious to warrant criminal liability. It may be that the test of
objective recklessness can be extended to include other cases, in particular cases where
the offending belief is derived from a further belief that was viciously formed. Space does
not permit me fully to discuss such cases here, though I will try to illuminate some potential
problems for assessing liability in such cases. The two cases that I will concentrate on here
are, I think, the central cases. The fi rst is where the individual has suffi cient information at his
fi ngertips to form the belief that there is a signifi cant risk of a wrong being done to another
but, due to a motivational reason of a particular kind, fails to form the belief that such a wrong
will be brought about. The second is where an individual knows that a situation that he is in,
or the activity that he is performing, might give rise to particular risks and fails to investigate
whether there are such risks. In the next section I will show how these two cases might be
appropriate targets for the imposition of criminal liability.

. . .

D. Conclusions

From this discussion, we can derive a test of recklessness that can be applied where the
agent has failed to realize the risks that his action created. The agent will be reckless if the
following conditions are fulfi lled:
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(a) the action was of a kind that might carry risks with it according to the beliefs of the 
individual; and either:

(bi) given those beliefs the agent failed to fulfi l his duty of investigating the risks; or

(bii) the agent wilfully blinded himself to the existence of the risks.

Where these conditions are not fulfi lled it might well be appropriate to make the defendant 
civilly liable for any harm that is caused through his risky action. But, for the most part at 
least, criminal liability is inappropriate. This is because the criminal law, unlike the civil law, is 
concerned not with distributing losses but with punishing the defendant for harms both for 
which he is responsible and which manifest the appropriate kind of vice.

The test proposed marks a middle way between purely objective and purely subjective 
accounts. In favour of objective accounts, there are at least some cases where one can 
attribute mens rea to the defendant despite the fact that she does not recognize the risks 
involved in what she is doing. If her background beliefs are such that she ought to investigate 
the risks and she does not perform that investigation adequately, or if she forms a belief that 
there is no risk for a non-evidential reason, it is appropriate to regard her as reckless for the 
purposes of the criminal law. On the other hand, the test is sensitive to considerations of the 
rule of law that subjectivists are concerned with. Citizens are given a fair opportunity to know 
when they are and are not breaching the criminal law, without being required to go far beyond 
the call of duty in investigating the risks involved in acting day-to-day. It is only those actions 
that are already recognized by the defendant as risky that have attached to them burdens 
of investigation, at least as far as the criminal law is concerned. Furthermore, the central 
purpose of the criminal law, of punishing those who manifest vices such as cruelty or indiffer-
ence, is achieved without also making criminals of the stupid, the ignorant, or the clumsy.

. practical indifference: antony duff
Antony Duff 179 has proposed an understanding of recklessness based on the concept of 
practical indiff erence:180

An appropriate general test of recklessness would be—did the agent’s conduct (including 
any conscious risk-taking, any failure to notice an obvious risk created by her action, and any 
unreasonable belief on which she acted) display a seriously culpable practical indifference to 
the interests which her action in fact threatened?

Th is proposal is an attempt to develop a form of recklessness which is in between Caldwell 
and Cunningham recklessness. It is wider than Cunningham recklessness but narrower than 
Caldwell. It captures both those who see a risk and take it and those who fail to see a risk 
because they are practically indiff erent to the needs of others.181 Th e signifi cance of the term 
‘practically indiff erent’ is that Duff  is able to argue that inadvertence caused by practical 
indiff erence is a subjective state of mind: an attitude of the defendant. Whether or not a 
defendant notices a risk indicates what his or her attitude towards such risks is. Th e failure 
to notice an obvious risk might indicate that the defendant could not care less whether the 
risk materialized. He gives as an example a bridegroom who is found drinking in a pub at the 

179 Duff  (1990a: 172). 180 See also Simons (1992) who uses the term ‘culpable indiff erence’.
181 Gardner and Jung (1991) take the view that advertence to a risk can be described as an example of 

indiff erence.

(a) the action was of a kind that might carry risks with it according to the beliefs of the
individual; and either:

(bi) given those beliefs the agent failed to fulfi l his duty of investigating the risks; or

(bii) the agent wilfully blinded himself to the existence of the risks.

Where these conditions are not fulfi lled it might well be appropriate to make the defendant
civilly liable for any harm that is caused through his risky action. But, for the most part at
least, criminal liability is inappropriate. This is because the criminal law, unlike the civil law, is
concerned not with distributing losses but with punishing the defendant for harms both for
which he is responsible and which manifest the appropriate kind of vice.

The test proposed marks a middle way between purely objective and purely subjective
accounts. In favour of objective accounts, there are at least some cases where one can
attribute mens rea to the defendant despite the fact that she does not recognize the risks
involved in what she is doing. If her background beliefs are such that she ought to investigate
the risks and she does not perform that investigation adequately, or if she forms a belief that
there is no risk for a non-evidential reason, it is appropriate to regard her as reckless for the
purposes of the criminal law. On the other hand, the test is sensitive to considerations of the
rule of law that subjectivists are concerned with. Citizens are given a fair opportunity to know
when they are and are not breaching the criminal law, without being required to go far beyond
the call of duty in investigating the risks involved in acting day-to-day. It is only those actions
that are already recognized by the defendant as risky that have attached to them burdens
of investigation, at least as far as the criminal law is concerned. Furthermore, the central
purpose of the criminal law, of punishing those who manifest vices such as cruelty or indiffer-
ence, is achieved without also making criminals of the stupid, the ignorant, or the clumsy.

An appropriate general test of recklessness would be—did the agent’s conduct (including
any conscious risk-taking, any failure to notice an obvious risk created by her action, and any
unreasonable belief on which she acted) display a seriously culpable practical indifference to
the interests which her action in fact threatened?
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time of his wedding and explains that he completely forgot about his big day. Quite simply 
this is the kind of thing one should not forget about and we can properly assume that he did 
not regard the wedding as suffi  ciently important.182 Duff  argues that what we do refl ects 
what we care about. Others reject the argument that an action can encapsulate inadvert-
ence.183 Kessler Ferzan discusses eating an ice-cream cone.184 Does this show an indiff erence 
to whether I gain weight, she asks? It might, or it might in fact be that I debated long and hard 
within myself whether or not to eat the cone, given its weight-inducing possibility. In the 
latter case it could hardly be said that I was indiff erent to putting on weight, she argues.185 
Another way of considering practical indiff erence is to ask how would the defendant have 
acted if he or she had been aware of the risk. If he or she would have acted in the same way 
then that demonstrates that he or she has the same lack of concern for others as a person who 
deliberately takes a risk of harming others.186

Although Duff ’s proposal is attractive it has received its critics. Alan Norrie187 focuses 
on the example of rape, which Duff  discusses. Duff  argues that a man who does not ask 
a woman whether she consents to sexual intercourse and just assumes that she does is 
practically indiff erent to the woman’s interests and can therefore be classifi ed as reckless. 
Norrie argues that although any right-thinking person would blame such a man, we can-
not say that he is necessarily indiff erent to the woman’s interest. He may hold outrageous 
views on women’s consent to sexual intercourse (e.g. that any woman would want to have 
sexual intercourse with him), but it does not follow that he is indiff erent to the woman.188 
He may genuinely care whether or not she consents but believe she consents because he 
is irresistibly attractive, for example. Norrie argues that Duff  is classifying such a man 
as ‘practically indiff erent’ not because that is actually his state of mind, but because ‘we’ 
are appalled at his attitude towards women. Norrie is happy to blame such a defendant, 
but he says Duff  cannot claim that doing so is a subjective test. Norrie argues that Duff  
moves from the notion that the defendant ought to have realized this risk to the notion 
that the defendant was indiff erent to the risk too quickly. Duff ’s response to this argument 
is that he does not accept the argument that we can consider states of mind divorced from 
actions.189 In other words the actions of the defendant are the actions of an indiff erent 
person, and hence the defendant is classifi ed as indiff erent. Th is reply will convince only 
those who agree with Duff ’s understanding of the meanings of actions. However, most 
subjectivists do not.190

More supportive critics may agree with Duff  that the practically indiff erent people are 
blameworthy, but argue that he needs to demonstrate that they are suffi  ciently blameworthy 
to be classifi ed along with the advertent as reckless. Brady191 picks up on Duff ’s example of 
the groom in the pub at the time of the wedding and argues that we may blame him, but 
surely he is not in the same class of blameworthiness as the groom who is drinking while 
fully aware that the bride and all the guests are waiting for him. In other words, even if inad-
vertence may be blameworthy, it is not as blameworthy as advertence.192

182 Although if the defendant had simply forgotten about the risk: would that suggest a lack of considera-
tion? See for discussion of forgetting risks Husak (2011).

183 Kessler Ferzan (2001). 184 Ibid, 618.
185 A further diffi  culty is how the law should deal with a defendant who fails to see a risk due to his racist 

or sexist beliefs.
186 Simons (1992). 187 Norrie (2001: ch. 4). 188 See also Brady (1996).
189 Duff  (1996: ch. 1). 190 See further Kessler Ferzan (2002). 191 Brady (1996).
192 For an alternative analysis based on the notion of ‘acceptance’, see Michaels (1998).
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By contrast Alexander and Kessler Ferzan focusing on insuffi  cient concern for others 
focus on a subjective test. Notice that their approach has relevance for them not only to mens 
rea issues, but also the law on causation (see the extract at p.199):

L. Alexander and K. Kessler Ferzan, ‘Beyond the Special Part’ in S. Green 
and R.A. Duff (eds) Philosophical Foundations of Criminal Law (Oxford: OUP, 
2011), 232–5

In Crime and Culpability, we analyse what it would mean for the criminal law to take retribu-
tive justice seriously. How would we formulate crimes if they were designed to give indi-
viduals what they deserve? In our view, individuals deserve punishment when they act cul-
pably, and an actor is culpable when he exhibits insuffi cient concern for others. (Culpability 
as insuffi cient concern for others is a view not only of criminal culpability but also of moral 
culpability more generally; for us, culpability is a univocal notion.) Actors demonstrate insuf-
fi cient concern for others when they (irrevocably) decide to harm or risk harming other peo-
ple (or their legally protected interests) for insuffi cient reasons—that is, when they act in a 
way that they believe will increase others’ risk of harm without and regardless of any further 
action on their part, and their reasons for unleashing this risk fail to justify doing so. If Alex 
decides to drive 100 miles an hour on the highway, whether we deem Alex culpable and 
deserving of blame and punishment will depend upon whether he has chosen to impose 
this risk to impress his friends with how fast his car can drive or, alternatively, to transport a 
critically injured friend to the hospital.

As criteria for insuffi cient concern, the criminal law need not employ the Model Penal 
Code’s four mental states—purpose, knowledge, recklessness, and negligence. The same 
type of assessment is involved whether we are judging purpose, knowledge, or reckless-
ness—a weighing of the risks the actor believes he is imposing and his reasons for doing 
so. When an actor purposefully aims to injure another—injuring is his conscious object for 
acting—his reasons are presumptively culpable. When an actor knowingly harms another—
believes to a practical certainty that his act will harm—the degree of risk is presumptively 
culpable. But, in instances of both purpose and knowledge, these presumptions may be 
rebutted by showing that the actor was justifi ed in imposing the risk that he did. In contrast, 
as formulated, recklessness requires the risk to be unjustifi ed, thus building lack of justifi ca-
tion into the mental state itself. In all of these cases, however, for a defendant ultimately to 
be deserving of punishment, the risks he takes must be unjustifi ed. The current approach of 
separating this single criterion for culpability into three discrete mental states creates doctri-
nal diffi culties as well as the false impression that these three mental states neatly line up in 
a culpability hierarchy.

Negligence, on the other hand, is not culpable. There is no principled and rationally defen-
sible way to construct the ‘reasonable person’ against whom we judge the actor and who 
we are to presume would have adverted to the risk to which the actor failed to advert. Infi nite 
possible constructs exist between full omniscience and the actor’s own subjective beliefs, 
but there is no reason to privilege any of these constructs as the appropriate normative stand-
ard against which to judge the actor. Moreover, even if we could construct such a perspec-
tive, the negligent actor lacks the requisite control over this ‘risk’. Risk is a matter of epistemic 
perspective, and a ‘negligent’ actor who assesses a risk as lower than others would is not 
culpable for his epistemic shortcomings. It is the risk that the actor estimates—not the risk 
an actor possessed of more information, a better perspective, or superior inferential ability 
would have estimated—that determines culpability.

In Crime and Culpability, we analyse what it would mean for the criminal law to take retribu-
tive justice seriously. How would we formulate crimes if they were designed to give indi-
viduals what they deserve? In our view, individuals deserve punishment when they act cul-
pably, and an actor is culpable when he exhibits insuffi cient concern for others. (Culpability
as insuffi cient concern for others is a view not only of criminal culpability but also of moral
culpability more generally; for us, culpability is a univocal notion.) Actors demonstrate insuf-
fi cient concern for others when they (irrevocably) decide to harm or risk harming other peo-
ple (or their legally protected interests) for insuffi cient reasons—that is, when they act in a
way that they believe will increase others’ risk of harm without and regardless of any further
action on their part, and their reasons for unleashing this risk fail to justify doing so. If Alex
decides to drive 100 miles an hour on the highway, whether we deem Alex culpable and
deserving of blame and punishment will depend upon whether he has chosen to impose
this risk to impress his friends with how fast his car can drive or, alternatively, to transport a
critically injured friend to the hospital.

As criteria for insuffi cient concern, the criminal law need not employ the Model Penal
Code’s four mental states—purpose, knowledge, recklessness, and negligence. The same
type of assessment is involved whether we are judging purpose, knowledge, or reckless-
ness—a weighing of the risks the actor believes he is imposing and his reasons for doing
so. When an actor purposefully aims to injure another—injuring is his conscious object for
acting—his reasons are presumptively culpable. When an actor knowingly harms another—
believes to a practical certainty that his act will harm—the degree of risk is presumptively
culpable. But, in instances of both purpose and knowledge, these presumptions may be
rebutted by showing that the actor was justifi ed in imposing the risk that he did. In contrast,
as formulated, recklessness requires the risk to be unjustifi ed, thus building lack of justifi ca-
tion into the mental state itself. In all of these cases, however, for a defendant ultimately to
be deserving of punishment, the risks he takes must be unjustifi ed. The current approach of
separating this single criterion for culpability into three discrete mental states creates doctri-
nal diffi culties as well as the false impression that these three mental states neatly line up in
a culpability hierarchy.

Negligence, on the other hand, is not culpable. There is no principled and rationally defen-
sible way to construct the ‘reasonable person’ against whom we judge the actor and who
we are to presume would have adverted to the risk to which the actor failed to advert. Infi nite
possible constructs exist between full omniscience and the actor’s own subjective beliefs,
but there is no reason to privilege any of these constructs as the appropriate normative stand-
ard against which to judge the actor. Moreover, even if we could construct such a perspec-
tive, the negligent actor lacks the requisite control over this ‘risk’. Risk is a matter of epistemic
perspective, and a ‘negligent’ actor who assesses a risk as lower than others would is not
culpable for his epistemic shortcomings. It is the risk that the actor estimates—not the risk
an actor possessed of more information, a better perspective, or superior inferential ability
would have estimated—that determines culpability.
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QU E ST IONS
Anne fi nds a gun in a park and for a joke, assuming that it has no bullets in it, fi res it at her 1. 
friend Bertha. In fact there are bullets in the gun, and Bertha’s eye is seriously injured. 
Anne is not guilty of assaulting Bertha (she did not intend and was not Cunningham 
reckless as to the injury). If Bertha were later to die from her injuries Anne might be 
guilty of manslaughter (she may be grossly negligent). Is this the law being an ass?
Is it arguable that for minor crimes such as criminal damage the law is entitled to 2. 
use a more objective test so that cases can be dealt with more quickly in the courts, 
while for more serious off ences, such as an assault, the law should take more time to 
ensure that the defendant really is blameworthy and hence a subjective test should 
be used? Is it more justifi able to punish a defendant for indiff erence when he is doing 
something which he knows to be particularly dangerous (e.g. driving)?
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liability for negligence does not depend on the state of mind of the defendant but rather what 
the defendant did: did he or she act in a way in which a reasonable person would not have 
acted? Th is has led some commentators to argue that negligence should not be classifi ed as a 
mens rea, a state of mind.193 Of greater importance is the fact that many commentators feel 
that it is improper for the criminal law to use negligence.194 ←8 (p.153)

. opposition to the use of negligence 
in criminal law
Clearly those who support the choice theory will object to liability based on negligence.195 
A negligent actor has not chosen to risk the harm to others. Character theorists will fi nd 
it  easier to support the doctrine because a negligent act may indicate a blameworthy 
 characteristic (e.g. a lack of concern for others). However, Michael Moore argues that a 
single negligent act does not manifest a careless disposition.196 A single act of negligence 
might simply be an accident or forgetfulness. It is only once a pattern of negligent acts 
develops that we may conclude that the defendant’s character is in fact indiff erence to 
others. Moore concludes that the character theory cannot explain why an isolated act of 
negligence is punished. Indeed most of us take risks of causing harm to others at times, it 
is very hard not to.197

. support for the use of negligence in 
criminal law
We will now consider the writings of those who seek to support liability for negligence, at 
least in some cases. Professor Herbert Hart has sought to justify a modifi ed form of negli-
gence. Th e defendant should be liable if, given his or her mental and physical capabilities, he 
or she had the capacity to see the risk:

H.L.A. Hart, ‘Negligence, Mens Rea and the Elimination of Responsibility’ in 
H.L.A. Hart, Punishment and Responsibility (Oxford: OUP, 1968), 152–7

What is crucial is that those whom we punish should have had, when they acted, the nor-
mal capacities, physical and mental, for doing what the law requires and abstaining from 
what it forbids, and a fair opportunity to exercise these capacities. Where these capacities 
and opportunities are absent, as they are in different ways in the varied cases of accident, 
mistake, paralysis, refl ex action, coercion, insanity, etc., the moral protest is that it is morally 
wrong to punish because ‘he could not have helped it’ or ‘he could not have done otherwise’ 
or ‘he had no real choice.’ But . . . there is no reason (unless we are to reject the whole busi-
ness of responsibility and punishment) always to make this protest when someone who ‘just 
didn’t think’ is punished for carelessness. For in some cases at least we may say ‘he could 
have thought about what he was doing’ with just as much rational confi dence as one can say 
of any intentional wrong-doing ‘he could have done otherwise.’

193 e.g. G. Williams (1982). 194 e.g. Kenny (1978).
195 e.g. M. Moore (2000); Brady (1980b); Mackie (1977: 210). 196 M. Moore (1997: 241).
197 See further Alexander and Kessler Ferzan (2009). Although see Leipold (2011) who emphasizes that 

negligence only captures those who take unreasonable risks.
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have thought about what he was doing’ with just as much rational confi dence as one can say
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Of course, the law compromises with competing values over this matter of the subjective 
element in responsibility. . . . 

The most important compromise which legal systems make over the subjective element 
consists in its adoption of what has been unhappily termed the ‘objective standard.’ This 
may lead to an individual being treated for the purposes of conviction and punishment as if 
he possessed capacities for control of his conduct which he did not possess, but which an 
ordinary or reasonable man possesses and would have exercised. The expression ‘objec-
tive’ and its partner ‘subjective’ are unhappy because, as far as negligence is concerned, 
they obscure the real issue. We may be tempted to say with Dr Turner that just because 
the negligent man does not have ‘the thought of harm in his mind,’ to hold him responsible 
for negligence is necessarily to adopt an objective standard and to abandon the ‘subjective’ 
element in responsibility. It then becomes vital to distinguish this (mistaken) thesis from the 
position brought about by the use of objective standards in the application of laws which 
make negligence criminally punishable. For, when negligence is made criminally punishable, 
this itself leaves open the question: whether, before we punish, both or only the fi rst of the 
following two questions must be answered affi rmatively.

(i)  Did the accused fail to take those precautions which any reasonable man with 
normal capacities would in the circumstances have taken?

(ii)  Could the accused, given his mental and physical capacities, have taken those 
precautions?

. . . If our conditions of liability are invariant and not fl exible, i.e. if they are not adjusted to the 
capacities of the accused, then some individuals will be held liable for negligence though 
they could not have helped their failure to comply with the standard. In such cases, indeed, 
criminal responsibility will be made independent of any ‘subjective element,’ since the 
accused could not have conformed to the required standard. But this result is nothing to do 
with negligence being taken as a basis for criminal liability; precisely the same result will be 
reached if, in considering whether a person acted intentionally, we were to attribute to him 
foresight of consequences which a reasonable man would have foreseen but which he did 
not. ‘Absolute liability’ results, not from the admission of the principle that one who has been 
grossly negligent is criminally responsible for the consequent harm even if ‘he had no idea in 
his mind of harm to anyone,’ but from the refusal in the application of this principle to consider 
the capacities of an individual who has fallen below the standard of care.

It is of course quite arguable that no legal system could afford to individualise the condi-
tions of liability so far as to discover and excuse all those who could not attain the average or 
reasonable man’s standard. It may, in practice, be impossible to do more than excuse those 
who suffer from gross forms of incapacity, viz. infants, or the insane, or those affl icted with 
recognisably inadequate powers of control over their movements, or who are clearly unable 
to detect, or extricate themselves, from situations in which their disability may work harm. 
Some confusion is, however, engendered by certain inappropriate ways of describing these 
excusable cases, which we are tempted to use in a system which, like our own, defi nes 
negligence in terms of what the reasonable man would do. We may fi nd ourselves asking 
whether the infant, the insane, or those suffering from paralysis did all that a reasonable 
man would in the circumstances do, taking ‘circumstances’ (most queerly) to include per-
sonal qualities like being an infant, insane or paralysed. This paradoxical approach leads to 
many diffi culties. To avoid them we need to hold apart the primary question (1) What would 
the reasonable man with ordinary capacities have done in these circumstances? from the 
second question (2), Could the accused with his capacities have done that? Reference to 
such factors as lunacy or disease should be made in answering only the second of these 
questions. This simple, and surely realistic, approach avoids diffi culties which the notion of 
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individualising the standard of care has presented for certain writers; for these diffi culties 
are usually created by the mistaken assumption that the only way of allowing for individual 
incapacities is to treat them as part of the ‘circumstances’ in which the reasonable man is 
supposed to be acting. Thus Dr Glanville Williams said that if ‘regard must be had to the 
make-up and circumstances of the particular offender, one would seem on a determinist 
view of conduct to be pushed to the conclusion that there is no standard of conduct at all. 
For if every characteristic of the individual is taken into account, including his heredity the 
conclusion is that he could not help doing as he did.’ (The General Part (1st Ed.) p. 82.)

But ‘determinism’ presents no special diffi culty here. The question is whether that indi-
vidual had the capacity (inherited or not) to act otherwise than he did, and ‘determinism’ has 
no relevance to the case of one who is accused of negligence which it does not have to one 
accused of intentionally killing.

QU E ST IONS
Is punishing negligence punishing someone for an omission: for failing to act as a 1. 
reasonable person would have done? Is this legitimate, given the law’s general reluc-
tance to punish omissions?
Is it more legitimate to punish for negligence when the defendant is doing an activity 2. 
which is known to be dangerous (e.g. driving, carrying out an operation) than where 
the defendant is doing something that is not especially risky?
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Horder, J. (1997) ‘Gross Negligence and Criminal Culpability’ University of Toronto 
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 intoxication
. intoxication and crime
Alcohol
Many commentators accept that there is a link between alcohol and crime.198 But the 
strength of that link is a matter of debate.199 Th e following comment summarizes the gen-
eral opinion: ‘alcohol may be neither a necessary nor suffi  cient cause of crime, but may 

198 Marsh et al (2001).
199 Although for a disturbing account of the levels of drinking among young people and the resultant 

crime, see Richardson and Budd (2003).
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 nevertheless aff ect crime’.200 Consider these statistics which may yet persuade you to take a 
vow of temperance(!):

45 per cent of victims of violent crime believe their attackers were intoxicated.(1) 201

58 per cent of rapists were intoxicated.(2) 202

37 per cent of domestic violence off enders were drunk.(3) 203

88 per cent of criminal damage cases involved a drunk off ender.(4) 204

In 2008, 6,769 people in England and Wales died from causes directly linked to alco-(5) 
hol consumption.205

Alcohol-related crime costs the UK £7.8 billion a year(6) 206 and costs the NHS £2.7 
billion.207

Although these statistics may indicate a strong connection between alcohol and crime, at 
least one commentator has expressed the view that given the number of people intoxicated 
at any given time among the general population it is not surprising that so many off enders 
are drunk.208 Another unorthodox response is that crime leads to intoxication rather than 
the other way round.209 It may be added that many victims of violent off ences were drunk 
at the time.210

Drug misuse
Of course alcohol is a kind of drug, but it is a legal one. Th ere is a well-established link 
between illegal drug use and crime, although there is some dispute whether serious drug 
users are usually involved in crime before starting their drug misuse.211 Th e link between 
drug crime and property off ences committed to fi nance a drug habit is well established. A 
recent study suggested that 30 per cent of those arrested were addicted to drugs.212

. alcoholism and drug dependency: illness 
or weakness?
Th ere is much debate over the correct understanding of alcohol and drug dependency. On 
the one hand there are some who see alcoholism (properly known as alcohol dependency 
syndrome) and drug addiction as a kind of illness or disease which should be treated as a 
medical condition.213 Others see them as a major social problem caused by people’s own 
character weaknesses (drunkenness being an ‘odious and loathsome sin’)214 requiring a 
tough response from the criminal justice system.215 In the terms of a criminal trial there is a 
debate whether intoxication should be regarded as an aggravating or mitigating factor.216 It 

200 Raistrick et al (1999: 54). 201 Home Offi  ce (2009). 202 Alcohol Concern (2005).
203 Home Offi  ce (2009). 204 Home Offi  ce (2000c). 205 National Health Service (2010).
206 Alcohol Concern (2005). 207 National Health Service (2010). 208 South (1999: 948).
209 Raskin, White, and Gorman (2000). 210 Home Offi  ce (2000c). 211 Hough (1996).
212 Travis (2001).
213 Jellinek (1961). For a rejection of the ‘disease’ view, see Fingarette (1988).
214 See the discussion of the history of the law’s response towards intoxication in Horder (1997a).
215 See the excellent discussion in Tomlie (2002). 216 Bradley (1980) 2 Cr App R (S) 12.
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may be that attitudes towards drugs are changing, with at least one commentator controver-
sially suggesting that young people now regard drug misuse as ‘normal’ behaviour.217

. explaining the present law on intoxication
As was seen in Part I, the law’s approach to intoxication can be regarded as confusing. 
In relation to crimes involving intention (specifi c intent off ences) intoxication is simply 
regarded as part of the evidence the jury can take into account in deciding whether the 
defendant intended the result.218 Similarly for recklessness (basic intent off ences) and invol-
untary intoxication the question is simply whether the defendant foresaw the risk, and the 
involuntary intoxication is simply part of the evidence concerning what the defendant fore-
saw. Th e only special legal rule concerns crimes of recklessness where the defendant was 
voluntarily intoxicated. One explanation is that the defendant is treated as having foreseen 
the risk (whether or not in fact he did) and therefore reckless. How can we explain the law? 
←9 (p.156)

Th is ‘presumption of recklessness’ could be explained in this way: a person who takes 
alcohol or drugs is aware there is a risk that he may behave in an unpredictable way. Behaving 
in an unpredictable way must include committing a crime. Th erefore by drinking or taking 
drugs the defendant is aware that he or she runs the risk of carrying out an off ence.219 He or 
she is therefore reckless. Th is reasoning has been criticized on several grounds:

Section 8 of the Criminal Justice Act 1967(1) 220 requires a jury to consider all the evi-
dence before deciding whether the accused foresaw a result. Th is has been interpreted 
by some commentators221 to mean that the jury should not rely on presumptions of 
foresight.
Even if it is accepted that there is recklessness at the time of the drinking there (2) 
is no coincidence of the actus reus and mens rea, as is normally required in the 
criminal law.222

Th e foresight, as explained in the argument above, is that the defendant is aware that (3) 
he may commit some crime aft er drinking. However, normally in off ences requiring 
recklessness it is necessary to show that the defendant foresaw a specifi c kind of harm 
(e.g. that she would injure someone).
Some argue that the explanation of the law is unconvincing where the defendant has (4) 
never drunk alcohol before and is unaware of its potential eff ects. Th ere are similar 
problems where the defendant is an experienced drinker who, for example, has had 
two dry sherries before dinner all his life, without ever committing an off ence, but on 
one night the sherries intoxicate him and he commits a crime.223 In such cases these 
defendants may justifi ably claim that they did not foresee that they might commit an 
off ence.

217 H. Parker (1997).
218 Coles and Jang (1996) suggest from a psychological perspective that intoxication cannot aff ect a per-

son’s intent.
219 See e.g. Bennett [1995] Crim LR 877. Th is explanation appears to have been explicitly rejected in Heard 

[2007] EWCA Crim 125, para. 30.
220 Quoted above at p.140. 221 e.g. Allan (2003: 154–6).
222 Weight was placed on this argument by the High Court of Australia in O’Connor (1980) 54 AJLR 349.
223 Orchard (1993).



198 |  criminal law: text, cases, and materials

In the light of these objections some fall back on the view that the law here is based on public 
policy. What the law is really doing is deterring drunkenness and protecting people from 
those who become violent when drunk. Indeed Lord Salmon in Majewski explained that the 
decision was not based on logic, but on ‘justice, ethics and common sense’.

An alternative explanation of the present law is that it concerns only the law of evidence. 
Th e defendant is prevented from introducing evidence of his intoxication to demonstrate 
that he did not foresee a risk.224 If the risk was an obvious one and the defendant is not able 
to introduce evidence that he did not foresee because he was drunk then the jury will almost 
inevitably fi nd that he foresaw the risk. But why does this ‘rule of evidence’ apply to reckless-
ness but not intention (remember the defendant can introduce evidence of intoxication to 
rebut intention)? Jeremy Horder’s explanation is that where a crime involves intention that 
intention is an aspect of the wrong done to the victim.225 Where that is lacking the kind of 
wrong done to the victim is missing.226 Opponents of Horder’s analysis argue that in the 
criminal law it is inappropriate to reject relevant evidence. To do so is to base the law on what 
we know to be a fi ction.

. alternatives to majewski
Th e opposition to Majewski inevitably gives rise to the question whether there are alterna-
tive approaches the law could take towards intoxication. Here are some:

(1) Th ere should be no special legal regulations governing intoxication. It would be possi-
ble simply to treat intoxication as one piece of evidence that a jury considers to decide whether 
a defendant had intention or recklessness. So, a drunken defendant who did not foresee a 
risk would not be reckless. Th is approach has been adopted by the courts in Australia and 
New Zealand.227 In fact, in very few cases in those jurisdictions have intoxicated defendants 
been able successfully to plead that they lacked mens rea.228 It appears that an intoxicated 
defendant who claims he did not foresee a risk is oft en disbelieved by the jury.229 An alterna-
tive interpretation is that Australian juries are unwilling to acquit intoxicated defendants 
and convict them regardless of the judge’s direction.

(2) Some who argue that the criminal law should penalize drunkenness could argue 
that drunkenness should constitute the mens rea for any off ence.230 Such a view might be 
supported on the basis of an individual’s ‘responsibility . . . to stay sober if his intoxication 
will jeopardise the lives and safety of others’.231 Few support this view. Even taking a hos-
tile view of intoxication, convicting a defendant of an intent-based off ence, rather than a 
recklessness-based off ence, seems unnecessary.

(3) Th ere should be a new off ence of ‘causing harm while intoxicated’.232 Th e Law 
Commission Consultation Paper proposed an off ence of causing certain kinds of harm 

224 Wells (1982).
225 Many people would regard a deliberate push as a diff erent kind of wrong from an accidental push.
226 For further discussion, see Gough (1996).
227 Orchard (1993). Australia, South Africa, and Canada have all abandoned the Majewski rule.
228 Orchard (1993).
229 Indeed in the study reported in Mitchell (1988) not one intoxicated person in the sample acted invol-

untarily. 
230 Keiter (1997). 231 Justice David Souter in State v Dufi eld 549 A 2d 1205, 1208 (NH, 1988).
232 Law Commission Consultation Paper No. 127 (1993). Th e Butler Committee (1975) proposed an 

off ence of dangerous intoxication.
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while intoxicated to a signifi cant extent.233 Law Commission Report No. 229 rejected this on 
the basis of fi erce opposition from many respondents to the Consultation Paper. Opponents 
of the Consultation Paper’s approach might argue that such an approach draws an inappro-
priate distinction between drunken and sober vandals who lack concern towards others.234

Th e most recent proposals of the Law Commission are extracted below.
(4) An argument can be made for a crime of public intoxication.235 A Home Offi  ce report 

has stated: ‘Public drunkenness can give rise to serious problems of disorderly conduct, 
nuisance, criminal damage and alcohol-related assaults, particularly in the proximity of 
licensed premises at closing time. In addition, it can create a fear of alcohol-related violence, 
which impacts on the quality of life for many. Th e government is determined to tackle these 
issues.’236 However, one study suggested that less than 1 per cent of intoxicated people com-
mit serious criminal off ences.237

(5) An alternative approach is to see the ‘problem’ as not with intoxication, but with our 
understanding of intoxication. If our legal system was not so in thrall to subjective reckless-
ness and was willing to include within recklessness a concept of failing to foresee an obvious 
risk for some blameworthy reason, then there would be no diffi  culty in classifying voluntar-
ily intoxicated defendants who fail to foresee an obvious risk as reckless.238

Th e Law Commission has produced a report on intoxication and crime. Th eir proposed 
reform was as follows:239

Law Commission Report No. 314, Intoxication and Criminal Liability (London: 
TSO, 2009), paras 5.1–5.14

Recommendation 1: the Majewski rule

5.1 There should be a general rule that

if D is charged with having committed an offence as a perpetrator;(1) 

(2)   the fault element of the offence is not an integral fault element (for example, because 
it merely requires proof of recklessness); and

(3)  D was voluntarily intoxicated at the material time;

then, in determining whether or not D is liable for the offence, D should be treated as having 
been aware at the material time of anything which D would then have been aware of but for 
the intoxication.

Recommendation 2: the rule for integral fault elements

5.2 If the subjective fault element in the defi nition of the offence, as alleged, is one to which 
the justifi cation for the Majewski rule cannot apply, then the prosecution should have to 
prove that D acted with that relevant state of mind.

Recommendation 3: the integral fault elements

5.3 The following subjective fault elements should be excluded from the application of the 
general rule and should, therefore, always be proved:

233 Virgo (1993) is generally supportive. 234 Gough (1996). 235 Ashworth (1980).
236 Home Offi  ce (2000c). 237 Mitchell (1988). 238 Gardner (1994).
239 See Child (2009) for a very helpful discussion of their proposals. Th eir proposals for intoxication in 
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intention as to a consequence;(1) 

(2) knowledge as to something;

(3) belief as to something (where the belief is equivalent to knowledge as to something);

(4) fraud; and

(5) dishonesty.

Recommendation 4 (defences and mistaken beliefs)

5.4 D should not be able to rely on a genuine mistake of fact arising from self-induced intoxi-
cation in support of a defence to which D’s state of mind is relevant, regardless of the nature 
of the fault alleged. D’s mistaken belief should be taken into account only if D would have held 
the same belief if D had not been intoxicated.

Recommendation 5 (“honest belief” provisions)

5.5 The rule governing mistakes of fact relied on in support of a defence (recommendation 
4) should apply equally to “honest belief” provisions which state how defences should be 
interpreted.

Recommendation 6 (negligence and no-fault offences)

5.6 If the offence charged requires proof of a fault element of failure to comply with an objec-
tive standard of care, or requires no fault at all, D should be permitted to rely on a genuine but 
mistaken belief as to the existence of a fact, where D’s state of mind is relevant to a defence, 
only if D would have made that mistake if he or she had not been voluntarily intoxicated.

Involuntary Intoxication

Recommendation 10 (the general rule)

5.10 D’s state of involuntary intoxication should be taken into consideration:

in determining whether D acted with the subjective fault required for liability, regardless (1) 
of the nature of the fault element; and

(2) in any case where D relies on a mistake of fact in support of a defence to which his or 
her state of mind is relevant.

Recommendation 11 (species of involuntary intoxication)

5.11 There should be a non-exhaustive list of situations which would count as involuntary 
intoxication:

the situation where an intoxicant was administered to D without D’s consent;(1) 

(2) the situation where D took an intoxicant under duress;

(3) the situation where D took an intoxicant which he or she reasonably believed was not 
an intoxicant;

(4) the situation where D took an intoxicant for a proper medical purpose.

5.12 D’s state of intoxication should also be regarded as involuntary if, though not entirely 
involuntary, it was almost entirely involuntary.
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(3) belief as to something (where the belief is equivalent to knowledge as to something);

(4) fraud; and

(5) dishonesty.

Recommendation 4 (defences and mistaken beliefs)

5.4 D should not be able to rely on a genuine mistake of fact arising from self-induced intoxi-
cation in support of a defence to which D’s state of mind is relevant, regardless of the nature
of the fault alleged. D’s mistaken belief should be taken into account only if D would have held
the same belief if D had not been intoxicated.

Recommendation 5 (“honest belief” provisions)

5.5 The rule governing mistakes of fact relied on in support of a defence (recommendation
4) should apply equally to “honest belief” provisions which state how defences should be
interpreted.

Recommendation 6 (negligence and no-fault offences)

5.6 If the offence charged requires proof of a fault element of failure to comply with an objec-
tive standard of care, or requires no fault at all, D should be permitted to rely on a genuine but
mistaken belief as to the existence of a fact, where D’s state of mind is relevant to a defence,
only if D would have made that mistake if he or she had not been voluntarily intoxicated.

Involuntary Intoxication

Recommendation 10 (the general rule)

5.10 D’s state of involuntary intoxication should be taken into consideration:

in determining whether D acted with the subjective fault required for liability, regardless(1) 
of the nature of the fault element; and

(2) in any case where D relies on a mistake of fact in support of a defence to which his or
her state of mind is relevant.

Recommendation 11 (species of involuntary intoxication)

5.11 There should be a non-exhaustive list of situations which would count as involuntary
intoxication:

the situation where an intoxicant was administered to D without D’s consent;(1) 

(2) the situation where D took an intoxicant under duress;

(3) the situation where D took an intoxicant which he or she reasonably believed was not
an intoxicant;

(4) the situation where D took an intoxicant for a proper medical purpose.

5.12 D’s state of intoxication should also be regarded as involuntary if, though not entirely
involuntary, it was almost entirely involuntary.
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Evidence and Proof

Recommendation 12 (prosecution alleges that D was intoxicated)

5.13 If the prosecution alleges that D was voluntarily intoxicated at the material time:

there should be a presumption that D was not intoxicated at the material time;(1) 

it should be for the prosecution to prove (beyond reasonable doubt) that D was intoxi-(2) 
cated at the material time;

if it is proved (or admitted) that D was intoxicated, there should be a presumption that (3) 
D was voluntarily intoxicated;

if D contends that he or she was involuntarily intoxicated, it should be for D to prove it (4) 
(on the balance of probabilities).

Recommendation 13 (D claims he or she was intoxicated)

5.14 If D claims that he or she was intoxicated at the material time:

there should be a presumption that D was not intoxicated at the material time;(1) 

D should bear an evidential burden in support of the claim that he or she was intoxi-(2) 
cated at the material time;

if D’s evidential burden is discharged (and the prosecution wishes to contend that D (3) 
was not intoxicated), the prosecution should have to prove (beyond reasonable doubt) 
that D was not intoxicated;

if D is taken to have been intoxicated, there should be a presumption that D was vol-(4) 
untarily intoxicated;

if D contends that he or she was involuntarily intoxicated, it should be for D to prove it (5) 
(on the balance of probabilities).
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. is motive relevant in the criminal law?
Th e courts have been consistent in stating that motive and intention are separate. Indeed 
it is oft en said that motive is irrelevant in the criminal law.240 In Lynch v DPP 241 the 
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 defendant was told by a group of terrorists that he would be killed if he did not assist in 
a killing. Th e House of Lords held that he intended to assist in the killing, even though 
his motive was to avoid being killed by the terrorists. However, the position is not this 
straightforward. It seems that in some cases the courts do attach signifi cance to the 
defendant’s motives. Here are three examples:

In (1) Steane242 a defendant who, during the war, assisted the enemy243 because he feared 
that otherwise his family would be sent to a concentration camp was held not to have 
intended to assist the enemy.
In (2) Adams244 it was held that a doctor who gave pain-relieving drugs to a patient, 
aware that these may slightly shorten the patient’s life span, did not intend to kill the 
patient.
In (3) Gillick v West Norfolk and Wisbech AHA245 the House of Lords held that a doctor 
who gave a girl aged under 16 contraceptive advice and pills would not necessar-
ily be committing the off ence of aiding and abetting unlawful (underage) sexual 
intercourse. Even though the doctor might know that as a result of the advice a girl 
might therefore engage in sexual intercourse, he did not intend to assist her. ←2 
(p.137)

It seems that in fact it is misleading to describe motive as irrelevant. Th ere are many ways 
that motive may in fact be relevant in the criminal law:

Motive may help in establishing what the defendant’s purpose is. Oft en a person’s (1) 
motive is to produce a particular result, in which his or her motive and intention are 
the same. Indeed Norrie246 argues that it is diffi  cult to imagine someone having an 
intention to do something without having a motive. Motive, he suggests, is the driv-
ing force behind the intention.
Motive may be relevant in deciding, in cases of oblique intention, whether the jury (2) 
will fi nd from virtual certainty and foresight of that virtual certainty that there was 
intention.247

Some off ences specifi cally require proof of motive, for example racially aggravated (3) 
assaults.248

In relation to defences it is important to know whether what motivated the (4) 
defendant’s actions was the justifying reason.249 For example, in order to plead 
self-defence defendants must use force in order to defend themselves and not out 
of revenge.
It is impossible to assess whether the defendant was acting dishonestly for the pur-(5) 
pose of property off ences without considering the motive of the defendant.
Motive can be relevant at the sentencing stage. As Norrie tersely remarks, ‘Having (6) 
insisted upon a strict legal code so as to protect the liberty of the individual, it 
transpires that the individual’s liberty is ultimately dependent not upon the rule of 
law at all but on a group of men operating with a wide discretion at the sentencing 
stage.’250

242 [1947] KB 997 (CA).   243 Th is was an off ence under special wartime regulations. 
244 Bodkin Adams [1957] Crim LR 365. 245 [1985] 3 All ER 402 (HL). 246 Norrie (2001: 36).
247 Ashworth (2009: 170–3). 248 Crime and Disorder Act 1998, s. 28(1)(b).
249 See J. Gardner (1998). 250 Norrie (2002: 200).
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Th ere have been cases where it is widely thought that the jury has acquitted the (7) 
defendant because they have believed he acted from the best of motives, despite a 
clear direction from the judge that he is guilty in the eyes of the law.251

. arguments in favour of taking motive 
into account
It seems odd that if mens rea is all about ascertaining the blameworthiness of the defend-
ant that motive is not taken into account. Most people would see a clear diff erence in 
moral terms between a contract killer and a mercy killer, but the diff erence lies in their 
motivation (not their intention).252 Even so under the law of murder they are treated iden-
tically. Indeed, as hinted at in Part I, motive may be an even better guide to blameworthi-
ness than intention or recklessness.

Alan Norrie253 has argued that the line between motives and intention is in fact almost 
impossible to draw. He argues that once we look at what causes intentions and start look-
ing at motive we inevitably bring in complex social and political explanations for people’s 
actions. For example, once we start to consider greed as a motivation we inevitably have to 
consider the unequal distribution of goods in our society which nurtures feelings of greed. 
Norrie argues that the legal system, in not wanting to challenge the social and political sta-
tus quo, avoids entering such treacherous waters by generally refusing to consider motives. 
However, he argues, where it is convenient to do so motive can suddenly become relevant 
again, for example in permitting the doctors in Gillick to prescribe contraception to under-
16-year-olds.254

. arguments against taking motive into account
Antony Duff  255 justifi es the statement that motive is irrelevant to the criminal law by redefi n-
ing what commentators mean by such a statement: motive is relevant only when Parliament 
has declared it to be relevant as part of the defi nition of an off ence. If Parliament has not so 
declared it the courts cannot permit the defendant to raise his good motive as a defence. For 
example, if the government had decided to permit trials of genetically modifi ed crops, but a 
defendant, opposing the growing of such crops, destroyed them, to permit him a defence to a 
charge of criminal damage on the basis that the jury or magistrates believed that the defend-
ant was acting from good motives would be to undermine the authority of Parliament. If 
the defendant objects to the law the way to raise it is through political channels and not by 
committing crimes and raising the issue by way of a defence. A similar point could be made 
in relation to euthanasia. Th e legal response to euthanasia should be decided by Parliament, 
not by juries deciding on individual cases whether the defendant’s motives were good. Duff  
accepts that such an argument is appropriate only as long as there are suitable channels 
for individuals to raise their points of view. In relation to those in desperate poverty who 
steal, the solution to their diffi  culties is to seek the assistance of welfare provision: that is 
the ‘forum’ for dealing with dire poverty, not by committing theft  and raising poverty as an 
issue. Although it should be emphasized that Duff  accepts that his argument has legitimacy 
only providing that the welfare provisions are adequate.

251 e.g. Ponting (Central Criminal Court, 11 February 1985).   252 Kessler Ferzan (2008). 
253 Norrie (2002: 170–81). 254 See further Gardner and Jung (1991). 255 Duff  (1998b).
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 the ‘correspondence principle’
At the end of Part I of this chapter it was emphasized that when you learn what the 
mens rea of a crime is it is not enough just to learn that intention or recklessness is 
required, but you should learn what must be intended or foreseen. However, this raises 
the so-called correspondence principle, which is one of the most controversial issues in 
criminal law. Imagine an off ence of causing grievous bodily harm. If we assume that the 
off ence involves recklessness, what exactly must D foresee: grievous bodily harm, at least 
actual bodily harm, or any harm however minor? Th ese possibilities refl ect three views 
that could be taken:

Th e correspondence principle(1) . Th e principle requires the mens rea of a crime to match 
the actus reus. In other words the defendant must intend or be Cunningham reckless 
as to the actus reus. So in this case the defendant must foresee grievous bodily harm. 
Anything less will be inadequate.
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Th e ‘proportionality’ principle(2) . Th e defendant need foresee only an injury which 
is proportionate to the actus reus.256 It does not matter if the injury is slightly more 
than that foreseen, but if the injury is in a diff erent league from that foreseen (it is 
not proportionate) the defendant should not be responsible for it. In our example 
actual bodily harm is close to grievous bodily harm. If the defendant had only fore-
seen a touching he should not be guilty of an off ence involving grievous bodily harm 
because that would be of a diff erent degree of seriousness.
Th e ‘moral threshold’ principle(3) . Supporters of this view simply require that the 
defendant foresaw some kind of harm. Once the defendant acts, foreseeing that he 
will injure the victim, he loses the sympathy of the law and is responsible for the harm 
caused.257

Th ere are two questions that may be asked here:

. which principle best reflects the law?
Although there may be some fi ne historical precedent for the correspondence principle,258 

it is in fact honoured far more in the breach than in the observance in current criminal law. 
Of course all strict liability off ences infringe it; even murder (which accepts intention to 
do grievous bodily harm for the mens rea) does not observe it. Of the signifi cant off ences 
against the person only section 18 of the Off ences Against the Person Act 1861 (infl icting 
grievous bodily harm with intent to cause grievous bodily harm) complies with it.

. which principle is most justifiable in theory?
Underlying the debate behind these theories is the notion of ‘moral luck’, which we will 
 discuss in detail in Chapter 14.259 Imagine that the defendant picks up a stick and throws 
it at the victim. What happens next may be described as a matter of luck: the stick may hit 
the victim, the victim may jump out of the way, a sudden gust of wind may blow the stick 
out of the way, a passer-by may push the victim out of the way. It is then argued that what 
the defendant can control is his action and his state of mind, but what happens beyond that 
is just chance that should not aff ect his liability. If you are persuaded by this argument a 
number of consequences follow which we shall discuss at various points in this book (e.g. 
the argument that attempted crimes and complete crimes should be treated identically).260 
However, the argument is relevant in relation to the correspondence principle because it 
holds that a defendant who throws the stick intending actual bodily harm is equally blame-
worthy whether it causes actual bodily harm or grievous bodily harm. Th e level of harm 
the stick throwing causes is just luck. Th erefore the defendant should be guilty only of 
intentionally causing actual bodily harm. He should not be responsible for the higher level 
of harm that occurred because of his action: that was just bad luck.261 Michael Moore in 

256 Tadros (2002b). 257 See Ashworth (2008b) for a powerful critique of this view.
258 Although J. Gardner (1994) denies that the correspondence has even been part of the law.
259 Duff  (2008); Enoch and Marmor (2007); Nagel (1979); Mandil (1987); Schulhofer (1974); B. Williams 

(1981); Honoré (1989); J.C. Smith (1971); Fletcher (1998).
260 Ashworth (1988).
261 For a theological perspective, see Stern (1999).
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his book has gone so far as to say that ‘a majority of respectable criminal law theoreticians’ 
take this view.262

Th ose who reject the argument tend to raise a number of arguments:

(1) Most people do not regard the consequences of people’s actions as just ‘bad luck’. 
It was not just bad luck that the victim suff ered grievous bodily harm; it was because the 
defendant threw a stick at him! Had he or she not thrown the stick the chance factors (the 
wind, the movements of the victim) would not have had a role to play. Jeremy Horder263 has 
talked of a defendant ‘making his own bad luck’. Many people have sympathy for a defend-
ant who genuinely causes an injury by bad luck (e.g. when he or she trips over a paving stone 
and bumps into someone). However, where a person has set out to cause an injury to some-
one he or she cannot claim it is an accident, he or she loses the sympathy of the law, and is 
now liable for the consequences of his or her actions. In response Mitchell has stated while 
the defendant ‘cannot claim that his victim’s death was simply bad luck, the prosecution 
cannot deny that luck did play a part in it’.264

(2) Surveys of public opinion indicate that the majority of people questioned do support 
making people liable for the harms they cause, even if that harm is greater than they foresaw 
or intended.265

(3) Consequences matter to onlookers and to the perpetrator. Nagel,266 in a famous 
 example, discusses a person who leaves a child in the bath with the tap running to answer 
the door and chats, forgetting the child. If the child manages to survive we dismiss the 
action as careless; if the child dies this transforms our judgment and the action becomes 
appalling.267 We expect diff erent reactions from onlookers and the defendant depending on 
the consequence of the act (relief rather than outrage, for example). Th e fact that the con-
sequences do aff ect our emotional reaction could be said to indicate that a moral diff erence 
exists between the two.

Simester and Sullivan argue that it is important to distinguish between acts where the 
luck (the risk of harm) is extrinsic or intrinsic to the nature of the act.268 For those actions 
which are inherently dangerous the defendant cannot claim that it is just bad luck if 
someone is injured. For those actions which are not inherently dangerous then it may 
be regarded as luck whether or not the victim is injured. An example of an intrinsically 
dangerous act is dangerous driving. Other acts are not inherently dangerous. Simester 
and Sullivan consider the hypothetical scenario of a secretary who is told to collect blood 
samples as part of a staff  survey, but fails to do so. When a worker later falls ill and a blood 
transfusion cannot be provided because the worker’s blood group is not known this is bad 
luck: she could not have known that her failure to collect the samples for the survey would 
have fatal consequences.

In the following extract, Michael Moore stresses that we have two reasons for blaming 
people: culpability and wrongdoing. He admits that culpability is the poorer relation as it is 
both necessary and suffi  cient as the basis for punishment, but wrongdoing is neither:

262 Th e impressive list includes: Kadish (1994); Gobert (1993); Becker (1974); Jarvis Th omson (1989); 
Ashworth (1988); Gross (1979); Schulhofer (1974); Feinberg (1970). 

263 Horder (1995d). 264 Mitchell (2009: 504). 265 Robinson and Darley (1995 and 1998).
266 T. Nagel (1979). 267 For a rejection of attaching weight to these arguments see Gardner (2011).
268 See further Tadros (2008).
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M. Moore, Placing Blame (Oxford: OUP, 1997), 213–16

The problem of moral luck, as Nagel frames it, is how we can justify holding people more 
responsible for causing harm than for merely intending or risking harm when they lack that 
control (over whether the harm occurs or not) we generally require for responsibility.

Moral luck is good when an actor fails to cause the harm he has intended or risked, for the 
actor gets moral credit for something over which he lacked control; moral luck is bad when 
the actor does cause the harm he intended or risked, because he gets moral demerits for 
something over which he lacked control. Nagel’s question is how such luck could be justifi ed 
in the face of our control requirement for responsibility.

The question as Nagel poses it arises only if we think that there is such a thing as 
moral luck. By this, I do not mean to join Kant et al. in denying that wrongdoing has any 
independent moral signifi cance. I mean that an anti-Kantian here might deny that there 
is any luck involved in being held more responsible for successful wrongdoing than for 
intended or risked wrongdoing that does not materialize. There undoubtedly is some luck 
involved in whether we cause the harms we intend or risk, but there will be moral luck 
only vis-à-vis some moral baseline of the normal that places all such luck on the side of the 
extraordinary.

We do have a criminal law doctrine that explicitly deals with the question of luck with 
regard to consequences. This is the doctrine of proximate causation. The proximate cause 
tests in criminal law have as their function the separation of harms in fact caused by a defend-
ant’s voluntary act into two camps: those freakishly so caused, in which event the actor is 
liable only for lesser crimes of attempt, specifi c intent, or risk-imposition; and those more 
normally so caused, in which event the actor is liable for the more serious punishments 
reserved for completed crimes. Sometimes these tests are explicit about their being tests of 
luck. The Model Penal Code, for example, provides that an act is the cause of a harm when 
the harm would not have happened but for the act, and (with complications here ignored) the 
‘actual result is not too remote or accidental in its occurrence to have a just bearing on the 
actor’s liability or on the gravity of his offense’. Even when the proximate cause tests are not 
explicitly directed to this freakishness or luck question, they implicitly aim at just this factor. 
The foreseeability test of proximate causation, for example, seems to be aimed at an actor’s 
culpability: could he have foreseen that such a harm would result from his action? In reality, 
given the well-known conundrum about specifying the details of the harm about which to ask 
foreseeability questions, what the test really asks is whether the ‘freakishness of the facts 
refuses to be drowned’ or not.

Consider some examples of Hart and Honoré’s: (1) A defendant culpably throws a lighted 
cigarette onto some bushes; the bushes catch fi re, but would burn themselves out if it were 
not for a normal evening breeze that comes up, carrying the fi re to the forest and burning it 
down. (2) Same as (1), except that the breeze that comes up is a gale force wind never before 
seen at this time of year, which wind uproots the burning bushes and carries them to a distant 
forest, which ignites and burns. (3) Same as (1), except no breeze, normal or abnormal, arises; 
rather, a would-be extinguisher of the fi re in the bushes himself catches fi re, and in his agony 
he runs to the forest, which burns. (4) Same as (1), except a second culpable defendant is 
the vehicle for transferring the fi re from the bushes to the forest: he sees that the fi re in the 
bushes is about to go out, so he pours a gasoline trail from the forest to the burning bushes, 
in order to burn down the forest, which then occurs.

On the direct cause notion of proximate causation that Hart and Honoré so elegantly 
explore the initial defendant in (1) and (3) is criminally liable for burning down the forest, 
whereas in variations (2) and (4) the causal routes from defendant’s act to the ultimate harm 
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refuses to be drowned’ or not.

Consider some examples of Hart and Honoré’s: (1) A defendant culpably throws a lighted
cigarette onto some bushes; the bushes catch fi re, but would burn themselves out if it were
not for a normal evening breeze that comes up, carrying the fi re to the forest and burning it
down. (2) Same as (1), except that the breeze that comes up is a gale force wind never before
seen at this time of year, which wind uproots the burning bushes and carries them to a distant
forest, which ignites and burns. (3) Same as (1), except no breeze, normal or abnormal, arises;
rather, a would-be extinguisher of the fi re in the bushes himself catches fi re, and in his agony
he runs to the forest, which burns. (4) Same as (1), except a second culpable defendant is
the vehicle for transferring the fi re from the bushes to the forest: he sees that the fi re in the
bushes is about to go out, so he pours a gasoline trail from the forest to the burning bushes,
in order to burn down the forest, which then occurs.

On the direct cause notion of proximate causation that Hart and Honoré so elegantly
explore the initial defendant in (1) and (3) is criminally liable for burning down the forest,
whereas in variations (2) and (4) the causal routes from defendant’s act to the ultimate harm
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are too accidental, too fortuitous, too much a matter of chance or luck, for the defendant to 
be liable for such harm; at most, he can be held only for attempted destruction of the forest, 
or for risking its destruction.

Notice that the normal breeze in (1), the gale in (2), the movements of the clumsy would-be 
fi re extinguisher in (3), and the actions of the arsonist in (4), are all equally outside the control 
of the initial fi re-starter. In Nagel’s sense of ‘luck’, thus, all cases involve moral luck: bad moral 
luck in (1) and (3) where the fi re-starter is held liable, and good moral luck in (2) and (4), where 
he is not. Nagel’s sense of ‘luck’ is thus obviously not the same as that employed in the 
criminal law doctrines of proximate causation and the morality that underlies them, for those 
doctrines use a different notion of luck to distinguish some as matters of luck and others not.

The notion of luck always involves some baseline of comparison. As the proximate cause 
tests of the criminal law use the notion, the baseline is the normal way things come about. 
When a defendant negligently operates a train too fast, so that he cannot stop it before it hits 
another’s railroad car, there is no luck involved in his injuring the second car because that is 
how such things normally happen. When, however, the same negligently speeding defend-
ant causes the same damage to the same car, but does so because a fi rst collision (which 
does no damage) throws the defendant against the reverse throttle of his engine, thereby 
knocking him unconscious, whereupon his engine goes in reverse around a circular track, col-
liding with the other’s car and then causing it damage, there is luck involved because of the 
abnormal conjunction of events taking place between the defendant’s act and the harm.

Moral luck, on this concept of luck, would exist whenever the consequence of moral blame 
or credit is brought on one in an abnormal, freakish, or chance way. If one were truly to 
blame for someone else’s actions over whom one had no control, for example, that would 
be a case of (bad) moral luck. But if one’s blameworthiness only comes about in the normal, 
non-freakish, not-by-chance way, there is no moral luck involved in such blameworthiness, 
wherever it exists, even if there is luck involved. The crucial question, of course, is to spell 
out when blameworthiness attaches in a normal, as opposed to an abnormal, way. Nagel 
thinks that this notion of normalcy is to be fl eshed out with his idea of control: blameworthi-
ness for a harm would attach in a normal way only if the agent was in control of all factors 
 causally contributing to that harm. Yet this is surely not the notion of normalcy presupposed 
by the criminal law’s notion of luck. And this last observation is not the observation that Nagel 
requires complete control (of all factors) while the criminal law and the morality that underlies 
it only requires control of some factors; rather, the observation is that the notion of control 
is alien to the criminal law’s idea of luck. The baseline is freakishness of causal route, not 
degree of control by the agent of the intervening factors. For notice again: the actors equally 
lack any control of the breezes or second agents whose interventions were necessary for the 
destruction of the forest in scenarios (1) to (4) above. It is the normalcy of causal route that 
decides the normalcy of moral blameworthiness in such cases, ideas of normalcy to which 
control is simply irrelevant.

In the following extract, Jeremy Horder applies some of this theoretical material to the issue 
of transferred mens rea: ←10 (p.165)

J. Horder, ‘Transferred Malice and the Remoteness of Unexpected Outcomes 
from Intentions’ [2006] Criminal Law Review 383 at 384–6, 390–1, 398

[H]ow D causes the actual V’s death is of no legal importance . . . So long as D acts with 
the fault element of murder, and kills in consequence, they may be convicted of murder 
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(other things being equal). . . . The justifi cation for convicting of murder in such cases is the 
assumed moral insignifi cance of the way someone is killed, as well as of the identity of the 
person killed (the central issue according to the impersonality doctrine), when death has 
been intentionally caused. In that regard, the transferred malice doctrine is really better 
understood as an application of what I will call the “prohibited outcome” doctrine. So long 
as the prohibited outcome comes about (intentional killing), it matters not how or respecting 
whom.

 . . . 
There has been an understandable difference of opinion amongst scholars over whether 

a murder conviction is ever appropriate when D killed someone they did not attempt to kill, 
even though D’s attempt to kill did in fact end in a killing. I will assume that, at least in some 
instances, it can be appropriate to convict D of murder in these circumstances. I will argue, 
however, that the range of instances in which this is appropriate is now rightly coming to be 
circumscribed by what I will be calling the “remoteness” principle. The remoteness principle 
may serve to prevent conviction in the following kinds of example:

Example 1: D fi res a gun at V1, intending to kill V1. D misses, but the noise of the gun being 
fi red startles a bystander, V2, who consequently dies of a heart attack.

Example 2: D shoots V1, intending to kill V1. V1 is wounded and taken to hospital. Whilst 
waiting for treatment, V1 is seen by his father, V2. V2 is so aghast at the sight of V1 covered 
in blood that the shock kills him. V1 survives.

Example 3: D shoots at V1, intending to kill V1. The bullet misses, but enters a munitions 
 factory behind V1. The bullet sets off an explosion that kills a large number of people.

Broadly speaking, Andrew Ashworth is right to argue that the appropriate charges, on facts 
such as these, are attempted murder in relation to the intended victim, and (where appropri-
ate) manslaughter in relation to actual victim(s). A conviction for murder—a crime of specifi c 
intent—would often fail to label D’s crime in a “morally representative” way in any of these 
kinds of instances. Sensible use of prosecutorial discretion is, though, probably the best way 
to ensure that this unrepresentative labelling is avoided, rather than creating a legal barrier to 
conviction for murder. In part, this is because one should not, in fact, completely bar murder 
convictions in such cases.

For Glanville Williams, a murder conviction in relation to the actual victim would be appro-
priate as long as, “the consequence was brought about by negligence in relation to the actual 
victim”. I share Williams’ instinct that a murder conviction should not be completely ruled 
out in such cases. Williams purports to give legal effect to this instinct through the inclusion 
of a specifi c further fault element of negligence in relation to the actual death, alongside the 
intention to kill. I believe, however, that this—the presence or absence of negligence—does 
not adequately conceptualise the basis for determining whether a murder conviction is or is 
not appropriate in the three examples. What should matter in these examples is not only that 
the actual victims were unintended victims, but also that they died in an unanticipated way. 
This double element of deviation from D’s plan is what, in principle, may make the deaths too 
“remote” from what D intended for murder to be a representative label. This idea of “remote-
ness” provides a better way of understanding when a murder conviction would or would not 
be justifi ed, in terms of representative labelling . . . 

The transferring of malice is really the application of a doctrine in particular circumstances, 
rather than a doctrine in itself. I am calling the doctrine of which it is an application the “pro-
hibited outcome” doctrine. The prohibited outcome doctrine is “permissive”, in that it allows 
liability when a particular kind of interest has been culpably invaded or destroyed, even when 
the victim was not the intended victim, or the interest was not invaded or destroyed in the 
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way intended. By way of contrast with the prohibited outcome doctrine, the remoteness 
doctrine is a restrictive doctrine. It constrains the reach of liability that would otherwise be 
justifi ed by the prohibited outcome doctrine, by factoring in consideration of how the remote-
ness of outcome from intention (or foresight) affects the representative character of convic-
tion for a particular offence. The remoteness doctrine is, in turn, related to but distinct from a 
separate rule that restricts the reach of the prohibited outcome doctrine in justifying criminal 
liability. This is the rule that a fault element for one offence cannot be “translated” into the 
fault element for another offence.

So, in explaining the legal concept of transferred intent, we need to concern ourselves with 
four doctrines, principles or rules (terminology, in this respect, is not so very important):

prohibited outcome doctrine (the transferring of malice being a warranted application);(a) 

the labelling principle (conviction must constitute a representative label for D’s wrong);(b) 

the remoteness doctrine (transfers of intent must not compromise the labelling principle);(c) 

the ‘no-translation’ rule (different fault elements cannot be transferred between crimes).(d) 

The so-called doctrine of transferred malice operates as a residual example of a “common 
law doctrine” within the criminal law. That is to say, it must be grasped through an apprecia-
tion of the examples in which it has been held to apply, or not to apply, rather than through 
the application of a general rule.

. . . 
The persistence of the prohibited outcome doctrine is one manifestation of the law’s 

 hostility to the view that all elements of “bad luck” in bringing about a consequence must 
be eliminated, before one can begin proper moral assessment of the agent’s action in 
bringing it about. This is most obvious in the doctrines of causation. Consider an example 
in which D stabs V with intent to kill, and V only dies after negligent treatment at the hos-
pital. There is little doubt that D may be guilty of murder, even if proper treatment might 
have saved V, unless the treatment was grossly in itself, criminally-negligent. What will 
matter is whether the jury regard the stab wound as still an operating, albeit perhaps a 
now more minor, cause of death, or just the setting in which another cause—the negligent 
treatment—is operating. If the jury do regard the stab wound as a still operating cause, 
D’s “bad luck” in actually causing V’s death, as things turn out, will not affect his liability 
for murder. Like the causal doctrines that operate to draw these distinctions, the remote-
ness doctrine is meant to ensure that, whilst bad luck need not be eliminated before moral 
responsibility can adequately be judged, what happened as a result of D’s conduct must 
not be almost solely a matter of bad luck. The burden is, then, on those who oppose the 
transfer of malice under the prohibited outcome doctrine to say why luck should favourably 
affect D’s responsibility in such cases, but not in the cases (other than those in which D’s 
involvement is relegated to mere historical background) where the causal chain takes a 
preventable turn.

 individualism and mens rea
An interesting critique of the current approach to mens rea is that it is over-individualistic. 
In other words our notions of culpability focus on what the defendant intended or foresaw, 
rather than considering the defendant within his or her community and society. Th e argu-
ment is developed by Victoria Nourse in the following extract:

way intended. By way of contrast with the prohibited outcome doctrine, the remoteness
doctrine is a restrictive doctrine. It constrains the reach of liability that would otherwise be
justifi ed by the prohibited outcome doctrine, by factoring in consideration of how the remote-
ness of outcome from intention (or foresight) affects the representative character of convic-
tion for a particular offence. The remoteness doctrine is, in turn, related to but distinct from a
separate rule that restricts the reach of the prohibited outcome doctrine in justifying criminal
liability. This is the rule that a fault element for one offence cannot be “translated” into the
fault element for another offence.

So, in explaining the legal concept of transferred intent, we need to concern ourselves with
four doctrines, principles or rules (terminology, in this respect, is not so very important):

prohibited outcome doctrine (the transferring of malice being a warranted application);(a) 

the labelling principle (conviction must constitute a representative label for D’s wrong);(b) 

the remoteness doctrine (transfers of intent must not compromise the labelling principle);(c)

the ‘no-translation’ rule (different fault elements cannot be transferred between crimes).(d) 

The so-called doctrine of transferred malice operates as a residual example of a “common
law doctrine” within the criminal law. That is to say, it must be grasped through an apprecia-
tion of the examples in which it has been held to apply, or not to apply, rather than through
the application of a general rule.

. . .
The persistence of the prohibited outcome doctrine is one manifestation of the law’s

 hostility to the view that all elements of “bad luck” in bringing about a consequence must
be eliminated, before one can begin proper moral assessment of the agent’s action in
bringing it about. This is most obvious in the doctrines of causation. Consider an example
in which D stabs V with intent to kill, and V only dies after negligent treatment at the hos-
pital. There is little doubt that D may be guilty of murder, even if proper treatment might
have saved V, unless the treatment was grossly in itself, criminally-negligent. What will
matter is whether the jury regard the stab wound as still an operating, albeit perhaps a
now more minor, cause of death, or just the setting in which another cause—the negligent
treatment—is operating. If the jury do regard the stab wound as a still operating cause,
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V. Nourse, ‘Heart and Minds: Understanding the New Culpability’ (2002) 8 
Buffalo Criminal Law Review 361

My second fear is that all this emphasis on the proper ‘state of mind’ occludes an impor-
tant assumption shared by most of the participants in this debate—the assumption that 
it is the individual who is the proper focus of the debate. The common law was, I believe, 
quite a bit more sensitive to this assumption than are we moderns. When the [American] 
Model Penal Code drafters eschewed common law formulations, they not only got rid of 
ambiguous terms, they got rid of an entire structure of culpability. Whether we are looking 
for desire or acceptance or indifference, the modern debate has followed this trend. It has 
located  culpability in the hearts and minds and capacities of individual defendants. We ask 
whether we should judge the defendant by his choices or his character or his desires. This 
focus on the individual must be false or at least incomplete; we don’t live in bubbles or on 
islands. People commit crimes against others; and it is the relation between the ‘other’ and 
the ‘defendant’ that informs most of our judgments about the relative blameworthiness of 
the parties. We know this, in a sense. We know that for all our focus on individuality, all our 
attempts to describe defendants more and more particularly, whether it be in terms of their 
choice or their character or their virtue, that this has only led to reaction—to cries of hyperin-
dividualism and abuse excuse and loss of agency.

It is time to reconsider more actively the assumption that the best way to protect indi-
viduals is to describe their hearts or minds, rather than to judge their relations to each 
other. This, by the way, has nothing to do with communitarianism or antiliberalism; it is 
simply a call for a ‘relational individualism,’ a call for the consideration of a different, and 
more direct (in my view), means to protect individuals. Even those who aim toward radical 
individuation, those who study mind for a living, recognize that the question of protecting 
individuals is in determining how an ‘individual can stand in a healthy relation to his soci-
ety,’ precisely because the very notion that an individual exists at all depends upon a social 
world of relations.

A fi nal comment (whose implications await elaboration elsewhere): In the end, crime is 
about power. Power is a relation, a relation that implies not only our regard for each other but 
the relation between citizens and state. This is why a criminal code will always be suscepti-
ble to public, majoritarian sentiment about culpability and blameworthiness even if drafted 
with the best intentions to protect individuals from unthinking minoritarian norms. Criminal 
law scholarship must stop hiding the ball in positivism and descriptivism, pretending to be a 
science, rather than a set of contingent norms. It must openly navigate the risks to the few 
and the many, to majorities and minorities, rather than deny that they exist. This navigation is 
impossible in a state of denial: if all the norms are buried in places that look like they are facts 
of nature, like passion and time and risk, then normativity will continue to be denied. That 
doesn’t mean that the norms go away, it simply means that they will have more force, propel-
ling us back and forth between apparent lenience and vengeance, abuse excuse and legal 
moralism, more a victim of a crude and unthinking politics than we ever hoped or desired.

It is not enough, any longer, in my view, to imagine culpability either in the image of a 
lonely cunning self or a cruel deterministic world. The man on an island needs no criminal 
law for he is fundamentally alone. The man with no government needs no criminal law since 
he may simply ‘take the law into his own hands.’ The criminal law helps to constitute our 
relation to each other as well as the nation in which we live. Conduct an intellectual experi-
ment: Eliminate mens rea entirely from the criminal law and what do you have? A criminal law 
used to punish the innocent or the accidental is a hallmark of totalitarian regimes. History, 
if nothing else, tells us that when rulers seek to oppress their people, they repair easily to 
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the criminal law. There is more at stake in a criminal code than individuals, state of mind, or 
particular words. The criminal law poses important questions about, quite literally, how we 
govern each other.

QU E ST ION
Read Dillof (1998) who poses the following hypothetical:
Andre is undertaking shooting practice at a fi ring range. His enemy Brett wanders into 
the range close to the target. Andre fi res two shots in quick succession: one at Brett and 
then one at the target. Evidence later shows that the shot Andre aimed at Brett in fact 
hit the target and the shot he aimed at the target hit Brett.
Is this a case of murder? If not, how is it diff erent from a transferred malice case?
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 concluding thoughts
Most serious crimes require proof that the defendant had a particular state of mind. Th ese 
requirements play an important role in determining the extent of the defendant’s blame-
worthiness. However, as this chapter shows, it can be a diffi  cult job for the jury to decide 
what was going on inside someone’s mind. Even if it is possible to do that, it is far from easy 
to know how to assess their blameworthiness. While the House of Lords have declared that 
the criminal law requires a subjective mens rea for criminal off ences, this has proved a dif-
fi cult requirement to implement. Defendants who should have seen a risk are, in some cases, 
blameworthy and some defendants who have seen a risk are not. Further, although the terms 
intention, recklessness, and negligence are readily distinguishable at a broad level, drawing 
the precise boundaries between them has proved troublesome.



part i: the law

DE F I N I T ION
A defendant is guilty of a strict liability off ence if by a voluntary act he or she causes the 
prohibited result or state of aff airs. Th ere is no need to prove that the defendant had a 
particular state of mind.

 what is a strict liability offence?
Off ences of strict liability require proof that the defendant performed the prohibited con-
duct, but do not require proof that the defendant was blameworthy.1 For example, in Harrow 
London BC v Shah2 the defendant was convicted of selling a lottery ticket to a person under 
the age of 16, even though he was not aware that the purchaser was under 16 nor was it 

1 e.g. Callow v Tillstone (1900) 83 LT 411. For a detailed discussion of the meaning of strict liability, see 
Green (2005).

2 [2000] Crim LR 692 (DC).
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prohibited result or state of aff airs. Th ere is no need to prove that the defendant had a 
particular state of mind.

4
STRICT LIABILITY

CENTRAL ISSUES

An off ence of strict liability is one 1. 
where it is not necessary to prove any 
mental state of the defendant. All that 
needs to be shown is that the defend-
ant caused a particular result or 
 carried out a particular act.

Th e courts will only interpret the 2. 
off ence to be one of strict liabil-
ity where Parliament has made it 
quite clear that there is no mens rea 
requirement for the off ence.
Th ere are some off ences which just 3. 
require proof that the defendant pos-
sessed a prohibited item.
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 obvious that the person was under that age. In fact nearly half of all criminal off ences are 
off ences of strict liability.3

Most strict liability off ences are minor off ences. Th e criminal law covers a wide range 
of crimes, from murder at one end to parking tickets at the other. At the lower end such 
off ences are oft en regarded by the general public as ‘not really’ criminal. Th ese ‘less serious’ 
off ences play the role of regulating people’s behaviour so that society can work eff ectively, 
rather than indicating that the defendant has behaved in a morally reprehensible way.4 
Th ese regulatory off ences oft en do not require proof of mens rea because they do not carry 
the weight of moral censure that more serious crimes carry. It should be added that it is 
possible for an off ence to be one of strict liability for some aspects of the actus reus, but not 
others.5 →1 (p.229)

Strict liability off ences should be distinguished from negligence-based off ences where 
the prosecution must demonstrate that the defendant acted unreasonably. As already indi-
cated for strict liability off ences, if the defendant has committed the actus reus he or she is 
guilty even if he or she was acting reasonably.6 Th e line between a strict liability off ence and 
a negligence-based off ence is somewhat blurred where a statute does not require proof that 
defendants acted unreasonably, but the defendants will have a defence if they can prove 
they acted with ‘due diligence’7 in avoiding the prohibited harm. Th ese are distinct from 
negligence off ences because the burden of proof lies with the defendants to prove that they 
were acting reasonably, rather than the prosecution proving they were acting negligently. 
Even where an off ence is one of strict liability defences such as duress or self-defence may 
still apply.8

 which offences are strict liability?
Th e vast majority of strict liability off ences are found in statutes, although there may be a 
few common law strict liability off ences.9 For statutes, the key question for a court is how 
to interpret a statutory off ence if Parliament has not included a mens rea requirement. In 
such a case the court has to decide whether to interpret the crime as one of strict liability or 
to read in a mens rea requirement. If Parliament made it absolutely clear for every off ence 
what the mens rea requirement (if any) was the courts’ job would be easier. Unfortunately 
Parliament has not.

Th e following two cases have reinforced the common law that in construing statu-
tory off ences there is a presumption against strict liability and in favour of mens rea: →2 
(p.230)

3 Ashworth and Blake (1996).
4 A distinction is sometimes drawn between crimes that are male in se (the activity is in itself harmful 

(e.g. killing)) and crimes that are male prohibita (where the activity is wrong only because it has been pro-
hibited (e.g. driving on the right-hand side of the road)).

5 Hibbert (1869) LR 1 CCR 184.
6 As acknowledged, e.g. by Maurie Kay J in Barnfather v Islington London BC [2003] EWHC 418 (Admin), 

at para. 30.
7 Ashworth (2009: 161–2) suggests that such statutes might not, strictly speaking, be strict liability 

off ences.
8 R v Gregory [2011] EWCA Crim 1712.
9 e.g. criminal libel or public nuisance. However, these are rarely charged and there is some debate 

whether these are strict liability off ences or not. See Allen (2007: 104–5).
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B (A Child) v Director of Public Prosecutions
[2000] 2 AC 428 (HL)10

B, a 15-year-old boy, repeatedly asked a 13-year-old girl on a bus in Harrow to perform 
oral sex on him. Th e girl refused. B was convicted of inciting a child under the age of 
14 to commit an act of gross indecency contrary to section 1(1) of the Indecency with 
Children Act 1960. It was accepted that B honestly believed that the girl was over 14, but 
the justices ruled that that belief did not provide B with a defence. B appealed on the 
basis that the justices’ ruling was wrong. His appeal was dismissed by the Divisional 
Court and he appealed to the House of Lords.

Lord Nicholls of Birkenhead

Section 1(1) [of the Indecency with Children Act 1960] makes it a criminal offence to commit 
an act of gross indecency with or towards a child under the age of 14, or to incite a child under 
that age to such an act. The question raised by the appeal concerns the mental element in 
this offence so far as the age ingredient is concerned.

The answer to this question depends upon the proper interpretation of the section. There 
are, broadly, three possibilities. The fi rst possible answer is that it matters not whether the 
accused honestly believed that the person with whom he was dealing was over 14. So 
far as the age element is concerned, the offence created by s 1 of the 1960 Act is one of 
strict  liability. The second possible answer is that a necessary element of this offence is the 
absence of a belief, held honestly and on reasonable grounds by the accused, that the person 
with whom he was dealing was over 14. The third possibility is that the existence or not of 
reasonable grounds for an honest belief is irrelevant. The necessary mental element is simply 
the absence of an honest belief by the accused that the other person was over 14.

The common law presumption

As habitually happens with statutory offences, when enacting this offence Parliament 
defi ned the prohibited conduct solely in terms of the proscribed physical acts. Section 1(1) 
says nothing about the mental element. In particular, the section says nothing about what 
shall be the position if the person who commits or incites the act of gross indecency honestly 
but mistakenly believed that the child was 14 or over.

In these circumstances the starting point for a court is the established common law pre-
sumption that a mental element, traditionally labelled mens rea, is an essential ingredient 
unless Parliament has indicated a contrary intention either expressly or by necessary implica-
tion. The common law presumes that, unless Parliament indicated otherwise, the appropri-
ate mental element is an unexpressed ingredient of every statutory offence. On this I need 
do no more than refer to Lord Reid’s magisterial statement in the leading case of Sweet v 
Parsley [1970] AC 132 at 148–149:

‘ . . . there has for centuries been a presumption that Parliament did not intend to make criminals of 
persons who were in no way blameworthy in what they did. That means that, whenever a section 
is silent as to mens rea, there is a presumption that, in order to give effect to the will of Parliament, 
we must read in words appropriate to require mens rea . . . it is fi rmly established by a host of 
authorities that mens rea is an essential ingredient of every offence unless some reason can be 
found for holding that that is not necessary.’

10 [2000] 1 All ER 833, [2000] 2 WLR 452, [2000] 2 Cr App R 65, [2000] Crim LR 403.
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says nothing about the mental element. In particular, the section says nothing about what
shall be the position if the person who commits or incites the act of gross indecency honestly
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In these circumstances the starting point for a court is the established common law pre-
sumption that a mental element, traditionally labelled mens rea, is an essential ingredient
unless Parliament has indicated a contrary intention either expressly or by necessary implica-
tion. The common law presumes that, unless Parliament indicated otherwise, the appropri-
ate mental element is an unexpressed ingredient of every statutory offence. On this I need
do no more than refer to Lord Reid’s magisterial statement in the leading case of Sweet v 
Parsley [1970] AC 132 at 148–149:y
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persons who were in no way blameworthy in what they did. That means that, whenever a section
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Reasonable belief or honest belief

The existence of the presumption is beyond dispute, but in one respect the traditional for-
mulation of the presumption calls for re-examination. This respect concerns the position of 
a defendant who acted under a mistaken view of the facts. In this regard, the presumption 
is expressed traditionally to the effect that an honest mistake by a defendant does not avail 
him unless the mistake was made on reasonable grounds. Thus, in R v Tolson (1889) 23 QBD 
168 at 181, Cave J observed:

‘At common law an honest and reasonable belief in the existence of circumstances, which, if 
true, would make the act for which a prisoner is indicted an innocent act has always been held to 
be a good defence. This doctrine is embodied in the somewhat uncouth maxim “actus non facit 
reum, nisi mens sit rea.” Honest and reasonable mistake stands in fact on the same footing as 
absence of the reasoning faculty, as in infancy, or perversion of that faculty, as in lunacy. . . . So far 
as I am aware it has never been suggested that these exceptions do not equally apply in the case 
of statutory offences unless they are excluded expressly or by necessary implication.’

[Lord Nicholls then referred to Bank of New South Wales v Piper [1897] AC 383 and Sweet 
v Parsley where statements to similar effect were made.]

The ‘reasonable belief’ school of thought held unchallenged sway for many years. But over 
the last quarter of a century there have been several important cases where a defence 
of honest but mistaken belief was raised. In deciding these cases the courts have placed 
new, or renewed, emphasis on the subjective nature of the mental element in criminal 
offences. The courts have rejected the reasonable belief approach and preferred the hon-
est belief approach. When mens rea is ousted by a mistaken belief, it is as well ousted by 
an unreasonable belief as by a reasonable belief. . . . 

Considered as a matter of principle, the honest belief approach must be preferable. By 
defi nition the mental element in a crime is concerned with a subjective state of mind, such 
as intent or belief. To the extent that an overriding objective limit (‘on reasonable grounds’) is 
introduced, the subjective element is displaced. To that extent a person who lacks the neces-
sary intent or belief may nevertheless commit the offence. When that occurs the defendant’s 
‘fault’ lies exclusively in falling short of an objective standard. His crime lies in his negligence. 
A statute may so provide expressly or by necessary implication. But this can have no place 
in a common law principle, of general application, which is concerned with the need for a 
mental element as an essential ingredient of a criminal offence.

The traditional formulation of the common law presumption, exemplifi ed in Lord Diplock’s 
famous exposition in Sweet v Parsley, cited above, is out of step with this recent line of 
authority, in so far as it envisages that a mistaken belief must be based on reasonable 
grounds. This seems to be a relic from the days before a defendant in a criminal case could 
give evidence in his own defence. It is not surprising that in those times juries judged a 
defendant’s state of mind by the conduct to be expected of a reasonable person.

[Lord Nicholls referred to DPP v Morgan [1976] AC 182 and R v Williams (1984) 78 Cr App R 
276 and other cases which he stated confi rmed the ‘honest belief’ approach.]

The construction of s 1 of the Indecency with Children Act 1960

In s 1(1) of the 1960 Act Parliament has not expressly negatived the need for a mental element 
in respect of the age element of the offence. The question, therefore, is whether, although 
not expressly negatived, the need for a mental element is negatived by necessary implica-
tion. ‘Necessary implication’ connotes an implication which is compellingly clear. Such an 
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implication may be found in the language used, the nature of the offence, the mischief sought 
to be prevented and any other circumstances which may assist in determining what intention 
is properly to be attributed to Parliament when creating the offence.

I venture to think that, leaving aside the statutory context of s 1, there is no great diffi culty in 
this case. The section created an entirely new criminal offence, in simple unadorned language. 
The offence so created is a serious offence. The more serious the offence, the greater is the 
weight to be attached to the presumption, because the more severe is the punishment and 
the graver the stigma which accompany a conviction. Under s 1 conviction originally attracted 
a punishment of up to two years’ imprisonment. This has since been increased to a maximum 
of ten years’ imprisonment. The notifi cation requirements under Pt I of the Sex Offenders Act 
1997 now apply, no matter what the age of the offender: see Sch 1, para 1(1)(b). Further, in 
addition to being a serious offence, the offence is drawn broadly (‘an act of gross indecency’). 
It can embrace conduct ranging from predatory approaches by a much older paedophile to 
consensual sexual experimentation between precocious teenagers of whom the offender 
may be the younger of the two. The conduct may be depraved by any acceptable standard, or 
it may be relatively innocuous behaviour in private between two young people. These factors 
reinforce, rather than negative, the application of the presumption in this case.

The purpose of the section is, of course, to protect children. An age ingredient was therefore 
an essential ingredient of the offence. This factor in itself does not assist greatly. Without more, 
this does not lead to the conclusion that liability was intended to be strict so far as the age ele-
ment is concerned, so that the offence is committed irrespective of the alleged offender’s belief 
about the age of the ‘victim’ and irrespective of how the offender came to hold this belief.

Nor can I attach much weight to a fear that it may be diffi cult sometimes for the prosecu-
tion to prove that the defendant knew the child was under 14 or was recklessly indifferent 
about the child’s age. . . . 

Similarly, it is far from clear that strict liability regarding the age ingredient of the offence 
would further the purpose of s 1 more effectively than would be the case if a mental element 
were read into this ingredient. There is no general agreement that strict liability is necessary 
to the enforcement of the law protecting children in sexual matters. . . . 

Is there here a compellingly clear implication that Parliament should be taken to have 
intended that the ordinary common law requirement of a mental element should be excluded 
in respect of the age ingredient of this new offence? Thus far, having regard especially to the 
breadth of the offence and the gravity of the stigma and penal consequences which a convic-
tion brings, I see no suffi cient ground for so concluding.

. . . 
Accordingly, I cannot fi nd, either in the statutory context or otherwise, any indication of 

suffi cient cogency to displace the application of the common law presumption. In my view 
the necessary mental element regarding the age ingredient in s 1 of the 1960 Act is the 
absence of a genuine belief by the accused that the victim was 14 years of age or above. The 
burden of proof of this rests upon the prosecution in the usual way. If Parliament considers 
that the position should be otherwise regarding this serious social problem, Parliament must 
itself confront the diffi culties and express its will in clear terms. I would allow this appeal.

Lord Steyn

 . . . 

Practical diffi culties

Counsel for the Crown fi nally submitted that it would in practice be diffi cult for the Crown 
to disprove defences of lack of knowledge of the age of the victim. In my view counsel has 
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overstated the diffi culties. After all, the legislature expressly made available such an excuse 
in the case of the so-called ‘young man’s defence’ under s 6(3). Moreover, as Brooke LJ 
([1998] 4 All ER 265 at 277) pointed out, recklessness or indifference as to the existence of 
the prohibited circumstance would be suffi cient for guilt. And in practice the Crown would 
only have to shoulder the burden of proving that the defendant was aware of the age of the 
victim if there was some evidential material before the jury or magistrates suggesting the 
possibility of an honest belief that the child was over 14. In these circumstances the sug-
gested evidential diffi culties ought not to divert the House from a principled approach to the 
problem.

[Lord Irvine of Lairg LC, Lord Hutton, and Lord Mackay of Clashfern handed down 
speeches agreeing with Lord Nicholls.]

Appeal allowed.

R v K
[2001] UKHL 4111

K, aged 26, was charged with indecently assaulting a 14-year-old girl, contrary to sec-
tion 14 of the Sexual Off ences Act 1956. He claimed that the sexual activity between 
them was consensual and that he believed the girl was 16 as she had told him. Th e 
judge indicated that the prosecution would be required to prove that at the time of 
the incident the defendant did not honestly believe that the girl was 16 or over. Th e 
prosecution argued that this direction was wrong and appealed. Th e Court of Appeal 
allowed the appeal, but granted leave to appeal to the House of Lords, certifi ed that 
the following points of law of general public importance were involved in the decision, 
namely:

Is a defendant entitled to be(a)  acquitted of the offence of indecent assault on a complainant 
under the age of 16 years, contrary to section 14(1) of the Sexual Offences Act 1956, if he 
may hold an honest belief that the complainant in question was aged 16 years or over?

If yes, must the belief be held on reasonable grounds?(b) 

Section 14 of the 1956 Act reads:

(1) It is an offence, subject to the exception mentioned in subsection (3) of this section, for a 
person to make an indecent assault on a woman.

(2) A girl under the age of 16 cannot in law give any consent which would prevent an act being 
an assault for the purposes of this section.

(3) Where a marriage is invalid under section two of the Marriage Act 1949, or section one of 
the Age of Marriage Act 1929 (the wife being a girl under the age of 16), the invalidity does 
not make the husband guilty of any offence under this section by reason of her incapacity 
to consent while under that age, if he believes her to be his wife and has reasonable cause 
for the belief.

11 [2002] 1 AC 462.

overstated the diffi culties. After all, the legislature expressly made available such an excuse
in the case of the so-called ‘young man’s defence’ under s 6(3). Moreover, as Brooke LJ
([1998] 4 All ER 265 at 277) pointed out, recklessness or indifference as to the existence of
the prohibited circumstance would be suffi cient for guilt. And in practice the Crown would
only have to shoulder the burden of proving that the defendant was aware of the age of the
victim if there was some evidential material before the jury or magistrates suggesting the
possibility of an honest belief that the child was over 14. In these circumstances the sug-
gested evidential diffi culties ought not to divert the House from a principled approach to the
problem.

[Lord Irvine of Lairg LC, Lord Hutton, and Lord Mackay of Clashfern handed down
speeches agreeing with Lord Nicholls.]

Appeal allowed.

Is a defendant entitled to be(a) acquitted of the offence of indecent assault on a complainant
under the age of 16 years, contrary to section 14(1) of the Sexual Offences Act 1956, if he
may hold an honest belief that the complainant in question was aged 16 years or over?

If yes, must the belief be held on reasonable grounds?(b) 

(1) It is an offence, subject to the exception mentioned in subsection (3) of this section, for a
person to make an indecent assault on a woman.

(2) A girl under the age of 16 cannot in law give any consent which would prevent an act being
an assault for the purposes of this section.

(3) Where a marriage is invalid under section two of the Marriage Act 1949, or section one of
the Age of Marriage Act 1929 (the wife being a girl under the age of 16), the invalidity does
not make the husband guilty of any offence under this section by reason of her incapacity
to consent while under that age, if he believes her to be his wife and has reasonable cause
for the belief.
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(4) A woman who is a defective cannot in law give any consent which would prevent an act 
being an assault for the purposes of this section, but a person is only to be treated as 
guilty of an indecent assault on a defective by reason of that incapacity to consent, if that 
person knew or had reason to suspect her to be a defective.’

Lord Steyn

33. It is now possible to face directly the question whether section 14(1) makes it com-
pellingly clear that the supplementation of the text by the presumption is ruled out. The 
actual decision of the House in B (A Minor) [sub nom. B (A Child) v DPP] v Director of Public 
Prosecutions [2000] 2 AC 428 on the meaning of section 1(1) of the Indecency with Children 
Act 1960 springs to mind. The House concluded that on the statutory provision involved in 
that case the presumption was not displaced. But the particular wording of section 14(1) 
gives greater scope for the Crown’s argument in the present case. Thus it is noteworthy that 
subsection (4) of section 14, but not subsection (2), makes specifi c provision, in the context 
of consent, for a defence of absence of mens rea. Nevertheless, I would hold that in the 
present case a compellingly clear implication can only be established if the supplementa-
tion of the text by reading in words appropriate to require mens rea results in an internal 
inconsistency of the text. Approaching the problem in this way, one can readily accept that 
section 14(2) could naturally have provided that a genuine belief by the accused that the girl 
was over 16 was no defence. Conversely, section 14(2) could have provided that a genuine 
belief that the girl was under 16 was a defence. In my view a provision of the latter type would 
not have been conceptually inconsistent with any part of section 14. By contrast, the terms 
of sections 5 and 6 of the 1956 Act namely offences of having sexual intercourse with girls 
under 13 (section 5) and with girls under 16 (section 6) are inconsistent with the application 
of the presumption. The ‘young man’s defence’ under section 6(3) makes clear that it is not 
available to anybody else. The linked provision in section 5, dealing with intercourse with 
younger girls, must therefore also impose absolute liability. There is nothing in section 14(1) 
as clearly indicative of the displacement of the presumption. In these circumstances it cannot 
in my view be said that there is a compellingly clear implication ruling out the application of 
the presumption.

34. This is a result which serves the public interest. It would have been a strange result to 
conclude that Parliament created by section 14(1) offences of strict liability where any hetero-
sexual or homosexual contact takes place between two teenagers of whom one is under 16. 
Fortunately, the strong presumption of mens rea enabled the House to avoid such a result.

35. For these reasons, as well as the reasons given by Lord Bingham of Cornhill, I would 
allow the appeal.

Lord Millett

40. My Lords, I have had the advantage of reading in draft the speech of my noble and 
learned friend Lord Bingham of Cornhill, with which I agree. For the reasons he gives I would 
allow the appeal and answer the certifi ed questions as he proposes.

41. I do so without reluctance but with some misgiving, for I have little doubt that we shall 
be failing to give effect to the intention of Parliament and will reduce section 14 of the Sexual 
Offences Act 1956 to incoherence. . . . 

44. . . . [T]he age of consent has long since ceased to refl ect ordinary life, and in this respect 
Parliament has signally failed to discharge its responsibility for keeping the criminal law in 
touch with the needs of society. I am persuaded that the piecemeal introduction of the vari-
ous elements of section 14, coupled with the persistent failure of Parliament to rationalise 
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this branch of the law even to the extent of removing absurdities which the courts have iden-
tifi ed, means that we ought not to strain after internal coherence even in a single offence. 
Injustice is too high a price to pay for consistency.

[Lord Bingham of Cornhill, Lord Nicholls of Birkenhead, and Lord Hobhouse of 
Woodborough gave speeches allowing the appeal.]

Appeal allowed.

Th ese two decisions of the House of Lords have strengthened the presumption in favour of 
mens rea, and all cases decided prior to these decisions have to be read in the light of them.12

As a result of these decisions the court will read mens rea into a statute unless either:

there is clear wording in the statute indicating that the off ence is to be one of strict (1) 
liability;13 or
there is a ‘compellingly clear’ inference that the off ence is to be one of strict liability.(2) 14

 when will a court not presume mens rea?
Th e factors which a court will take into account in deciding whether there is a ‘compellingly 
clear’ inference that the off ence is to be one of strict liability include the following:

If some sections of a statute refer explicitly to a (1) mens rea requirement and others 
do not that may indicate that those sections which do not are meant to be strict lia-
bility.15 However, this will not be a conclusive factor,16 as is clear from the decision 
in K itself.
Th e court will examine not only the statute in question, but also other statutes which (2) 
cover analogous off ences,17 in an attempt to ascertain the will of Parliament.
Th e court will consider the social context of the off ence.(3) 18 In some cases it has been 
suggested that the court will consider whether the off ence is intended to be ‘truly 
criminal’. If it is intended not to be ‘truly criminal’ and more in the nature of a regula-
tory off ence then that may be a factor indicating that the off ence is to be one of strict 
liability. In deciding whether an off ence is ‘truly criminal’ the court will look at the 
following factors:

Th e severity of the punishment(a) 19 and the level of stigma that attaches to a convic-
tion for that off ence.20 Th e lower the maximum sentence the more likely it is that 

12 Kumar [2005] 1 Cr App R 34. Although see R v Doring [2002] EWCA Crim 1695 where the Court of 
Appeal declined to alter the interpretation of the strict liability off ence in the Insolvency Act 1986, s. 216.

13 For a recent case where it was felt that the statutory words made it clear that the off ence was to be one 
of strict liability, see R v G [2008] UKHL 37.

14 Although it should be noted that in R v K [2001] UKHL 41 Lord Steyn seemed to suggest that the pre-
sumption could be rebutted only by specific language. However, this is not consistent with his obiter refusal 
to apply the presumption of mens rea to s. 5 of the Sexual Off ences Act 1956 in B v DPP ([2000] 1 All ER 833 
at 843g–h) even though there was nothing in the wording of that section that would exclude it.

15 Cundy v Le Cocq (1884) 13 QBD 207; Pharmaceutical Society of Great Britain v Storkwain Ltd [1986] 1 
WLR 903 (HL); R v Muhamad [2002] EWCA Crim 1856; R v Matudi [2003] EWCA Crim 697.

16 Sherras v De Rutzen [1895] 1 QB 918 (DC). 17 B v DPP [2000] 2 WLR 452 (HL).
18 Gammon (Hong Kong) Ltd v A-G of Hong Kong [1985] AC 1 (HL).
19 B v DPP [2000] 2 WLR 452 (HL).   
20 Barnfather v Islington London BC [2003] EWHC 418 (Admin).

this branch of the law even to the extent of removing absurdities which the courts have iden-
tifi ed, means that we ought not to strain after internal coherence even in a single offence.
Injustice is too high a price to pay for consistency.

[Lord Bingham of Cornhill, Lord Nicholls of Birkenhead, and Lord Hobhouse of
Woodborough gave speeches allowing the appeal.]

Appeal allowed.
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the off ence is regulatory. However, in Howells21 the fact that the off ence22 carried 
fi ve years’ imprisonment did not prevent the imposition of strict liability.23 Even 
more dramatically in G24 the rape of a child under 13 was seen as a strict liability 
off ence, even though it carries a life sentence.
Whether the off ence is aimed at preventing a very serious danger. Where an activ-(b) 
ity involves a potentially grave social harm (e.g. a potentially polluting activity) it 
is more likely to be an off ence of strict liability.25 Where there is no public danger 
the off ence is less likely to be one of strict liability.
Whether rendering the off ence one of strict liability will assist in discourag-(c) 
ing the activity.26 An argument that being strict liability will make it easier to 
prove and so easier to enforce will not of itself be suffi  cient to persuade a court 
to interpret the off ence to be one of strict liability.27 But if rendering the off ence 
one of strict liability could be said to persuade potential defendants to change 
their behaviour this would be an argument in favour of strict liability.
Whether the off ence applies generally to members of the public or if it is addressed (d) 
to a group of professionals or to those who engage in a particular kind of activity.28 
It is less likely to be one of strict liability if the off ence is addressed to members of 
the public at large.

 what mens rea will be presumed?
If there is no clear evidence that the statute is to be one of strict liability the court will pre-
sume mens rea. Th e presumed mens rea will be that the defendant will have a defence if the 
defendant believed (even if unreasonably) that an aspect of the actus reus did not exist. Th is 
can be made clearer by considering the facts of B v DPP where the defendant was charged 
with the off ence of inciting a girl under the age of 14 to commit an act of gross indecency, 
into which the court decided to presume mens rea.29 Contrast the following states of mind:

D believes the victim is 16. Here he will be not guilty. Th is is so even if his belief as to (1) 
her age was unreasonable.
D has not thought about the age of the victim. D will be guilty. He has a defence only (2) 
if he honestly believes that the victim is over 14.
D knows the victim is under 14 but believes that she is Tina (his friend’s sister) when (3) 
it is in fact Becca (who looks like Tina). Here his mistaken belief does not relate to an 
aspect of the actus reus, and so he is guilty.

21 [1977] QB 614 (CA). 22 Firearms Act 1968, s. 1(1)(a).
23 In Matudi [2003] EWCA Crim 697 the point was made that the wide range of off enders could be guilty 

of a strict liability off ence, ranging from a defendant who deliberately caused the harm to a defendant who 
was blameless in doing so. A strict liability off ence might therefore carry a high maximum sentence which 
would be appropriate for the defendant who deliberately caused the harm.

24 [2006] EWCA Crim 821.
25 e.g. McCrudden [2005] EWCA Crim 466; Alphacell Ltd v Woodward [1972] AC 824 (HL).
26 R v Matudi [2003] EWCA Crim 697. See also Lim Chin Aik v R [1963] AC 160 (PC).
27 Barnfather v Islington London BC [2003] EWHC 418 (Admin).
28 Sweet v Parsley [1970] AC 132 (HL).
29 It is important to realize that the age of the girl was here an aspect of the actus reus.
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 the human rights act and strict 
liability offences
Th e courts have so far not accepted an argument30 that Article 6 of the European 
Convention on Human Rights (ECHR) prohibits the existence of strict liability off ences.31

Th e fact that a defendant can be convicted without proof of his or her mens rea does not 
infringe the right to a fair trial. Article 6 requires that the trial procedures will be fair, but 
cannot be used to challenge the substance of the law.32 However, in R v G33 the Court of 
Appeal suggested that where the defendant was not blameworthy, although technically 
guilty of a strict liability off ence, a prosecution for that off ence might interfere with the 
defendant’s rights under Article 8 of the Convention. Th at case was taken to the House of 
Lords:

R v G
[2008] UKHL 37

Th e defendant, aged 15, had sex with a girl under the age of 13. He was convicted of the 
off ence of rape of a child under the age of 13, contrary to section 5 of the Sexual Off ences 
Act 2003. Th e case proceeded on the basis that the victim had told the defendant that 
she was 15 and that she had consented to the act. Th e defendant pleaded guilty and was 
sentenced to a twelve month detention and training order. He appealed on the basis that 
because the off ence was one of strict liability his ECHR Article 6 rights to a fair trial had 
been interfered with. Further it violated his right to respect for his private life under 
Article 8 of the ECHR because he was not charged with the lesser off ence under section 
13 of the Sexual Off ences Act 2003. Th e Court of Appeal dismissed his appeal and he 
appealed to the House of Lords.

Lord Hoffmann

3. The mental element of the offence under section 5, as the language and structure of 
the section makes clear, is that penetration must be intentional but there is no requirement 
that the accused must have known that the other person was under 13. The policy of the 
legislation is to protect children. If you have sex with someone who is on any view a child or 
young person, you take your chance on exactly how old they are. To that extent the offence 
is one of strict liability and it is no defence that the accused believed the other person to be 
13 or over.

4. Article 6(1) provides that in the determination of his civil rights or any criminal charge, 
everyone is entitled to a “fair and public hearing” and article 6(2) provides that everyone 
charged with a criminal offence “shall be presumed innocent until proved guilty according to 
law”. It is settled law that Article 6(1) guarantees fair procedure and the observance of the 

30 Arden (1999).
31 Muhamad [2002] EWCA Crim 1856; Barnfather v Islington London BC [2003] EWHC 418 (Admin); R 

v G [2006] EWCA Crim 821.
32 See Sullivan (2005) and Salako (2006) for a detailed argument on the potential impact of the Human 

Rights Act on strict liability off ences.
33 [2006] EWCA Crim 821.

Lord Hoffmann

3. The mental element of the offence under section 5, as the language and structure of
the section makes clear, is that penetration must be intentional but there is no requirement
that the accused must have known that the other person was under 13. The policy of the
legislation is to protect children. If you have sex with someone who is on any view a child or
young person, you take your chance on exactly how old they are. To that extent the offence
is one of strict liability and it is no defence that the accused believed the other person to be
13 or over.

4. Article 6(1) provides that in the determination of his civil rights or any criminal charge,
everyone is entitled to a “fair and public hearing” and article 6(2) provides that everyone
charged with a criminal offence “shall be presumed innocent until proved guilty according to
law”. It is settled law that Article 6(1) guarantees fair procedure and the observance of the
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principle of the separation of powers but not that either the civil or criminal law will have any 
particular substantive content: see Matthews v Ministry of Defence [2003] UKHL 4; [2003] 1 
AC 1163. Likewise, article 6(2) requires him to be presumed innocent of the offence but does 
not say anything about what the mental or other elements of the offence should be. In the 
case of civil law, this was established (after a moment of aberration) by Z v United Kingdom 
(2001) 34 EHRR 97. There is no reason why the reasoning should not apply equally to the 
substantive content of the criminal law. In R v Gemmell [2002] EWCA Crim 1992; [2003] 1 Cr 
App R 343, 356, para 33 Dyson LJ said:

“The position is quite clear. So far as Article 6 is concerned, the fairness of the provisions of the 
substantive law of the Contracting States is not a matter for investigation. The content and inter-
pretation of domestic substantive law is not engaged by Article 6.”

5. The only authority which is said to cast any doubt upon this proposition is the decision 
of the Strasbourg court in Salabiaku v France (1988) 13 EHRR 379 and in particular a state-
ment in paragraph 28 (at p.388) that “presumptions of fact or of law” in criminal proceedings 
should be confi ned “within reasonable limits”. No one has yet discovered what this para-
graph means but your Lordships were referred to a wealth of academic learning which tries 
to solve the riddle.

6. My Lords, I think that judges and academic writers have picked over the carcass of this 
unfortunate case so many times in attempts to fi nd some intelligible meat on its bones that 
the time has come to call a halt. The Strasbourg court, uninhibited by a doctrine of precedent 
or the need to fi nd a ratio decidendi, seems to have ignored it. It is not mentioned in Z v 
United Kingdom (2001) 34 EHRR 97. I would recommend your Lordships to do likewise. For 
my part, I would simply endorse the remarks of Dyson LJ in R v Gemmell [2003] 1 Cr App 
R 343, 356.

7. The other ground of appeal is that the conviction violated the appellant’s right of pri-
vacy under article 8. This is, on the face of it, an astonishing proposition. Is it really being 
suggested that a young person under 18 has a human right to have undisturbed sexual 
intercourse with a child under 13? If anything is likely to bring human rights into disrepute, 
it is such a claim.

8. When one examines the argument of Mr Owen QC for the appellant, however, he is not 
saying any such thing. He does not claim that sexual intercourse with children under 13, even 
in the privacy of the appellant’s home, ought not to be prohibited. But he says that, as he 
was only 15 at the time of the offence, the Crown acted unduly harshly by prosecuting him 
under section 5 rather than under section 13, which deals with sexual offences committed by 
persons under 18 and carries a maximum penalty of imprisonment for 5 years.

9. Assuming this to be right, the case has in my opinion nothing to do with article 8 or 
human rights. Article 8 confers a qualifi ed right that the state shall not interfere with what 
you do in your private or family life. Any interference with your conduct by the state must be 
necessary and proportionate for one of the purposes mentioned in article 8.2. But you either 
have such a right or you do not. If the state is justifi ed in treating your conduct as unlawful, for 
example, because you are beating your wife or sexually abusing children, article 8 does not 
generate an additional right that the state shall not be too hard on you for whatever you have 
done because it happens to have been done at home.

10. Prosecutorial policy and sentencing do not fall under article 8. If the offence in question 
is a justifi able interference with private life, that is an end of the matter. If the prosecution 
has been unduly heavy handed, that may be unfair and unjust, but not an infringement of 
human rights. It is a matter for the ordinary system of criminal justice. It would be remarkable 
if article 8 gave Strasbourg jurisdiction over sentencing for all offences which happen to have 
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been committed at home. This case is another example of the regrettable tendency to try to 
convert the whole system of justice into questions of human rights.

12 . . . . That leaves only the question of whether in the particular circumstances of this 
case, it was an abuse of process for the Crown to prosecute under section 5. That is not a 
question which has been certifi ed. For what it is worth, I agree with the Court of Appeal 
that the Crown was not obliged to withdraw the charge under section 5 when they found 
themselves having to accept the appellant’s version of events. “Rape of a child under 
13” still accurately described what the appellant had done. Parliament decided to use this 
description because children under 13 cannot validly or even meaningfully consent to sex-
ual intercourse. So far as the basis of plea provided mitigation, they were entitled to leave 
the judge to take it into account. I would dismiss the appeal.

Lord Hope

34. Article 8(1) guarantees to everyone the right to respect for his private life, and a teen-
ager has as much to [right] respect for his private life as any other individual. It is unlawful for 
a prosecutor to act in a way which is inconsistent with a Convention right. So I cannot accept 
Lord Hoffmann’s proposition that the Convention rights have nothing to do with prosecutorial 
policy. How an offence is described and the range of sentences that apply to it are matters 
for the contracting state. But where choices are left to the prosecutor they must be exer-
cised compatibly with the Convention rights. The questions then are whether the appellant’s 
continued prosecution for rape under section 5 was necessary in a democratic society for 
the protection of any of the interests referred to in article 8(2), and whether it was proportion-
ate. Account must be taken in this assessment of the alternative courses that were open to 
the prosecutor, including proceeding under section 13 instead of section 5, as well as the 
sentencing options that are available to the court in the event of a conviction under either 
alternative and the labels which each of them would attract.

 . . . 
36. I would not go so far as to say that it was disproportionate for a child under 15 to be 

prosecuted for committing a sexual act with a child under 13 just because it was consen-
sual. The offences which the 2003 Act has created are expressed in very broad terms. They 
recognise that the circumstances in which mutual sexual activity may take place between 
children of the same or the opposite sex, and the acts that they may perform on one another 
as fashions change, will inevitably vary greatly for case to case. But there is great force in the 
point that McLachlin J made in R v Hess; R v Nguyen [1990] 2 SCR 906 about the need for 
children to be protected. Their need to be protected against themselves is as obvious as is 
their need to be protected from each other. There is much to be said for the view that where 
acts are perpetrated on children under 13 by children of a similar age intervention of some 
kind is necessary for the protection of their physical and moral health. My noble and learned 
friend Baroness Hale of Richmond offers a unique insight into these issues, and I agree with 
all she says about the dangers of under age sexual activity. The fact that there was consent 
is to this extent simply irrelevant.

[Baroness Hale, Lords Carswell, and Mance gave speeches agreeing that the appeals 
should be dismissed and agreeing with Lord Hope on the Article 8 point.]

Following this decision a court will not fi nd a strict liability off ence will infringe Article 6 
of the ECHR.

been committed at home. This case is another example of the regrettable tendency to try to
convert the whole system of justice into questions of human rights.

12 . . . . That leaves only the question of whether in the particular circumstances of this
case, it was an abuse of process for the Crown to prosecute under section 5. That is not a
question which has been certifi ed. For what it is worth, I agree with the Court of Appeal
that the Crown was not obliged to withdraw the charge under section 5 when they found
themselves having to accept the appellant’s version of events. “Rape of a child under
13” still accurately described what the appellant had done. Parliament decided to use this
description because children under 13 cannot validly or even meaningfully consent to sex-
ual intercourse. So far as the basis of plea provided mitigation, they were entitled to leave
the judge to take it into account. I would dismiss the appeal.

Lord Hope

34. Article 8(1) guarantees to everyone the right to respect for his private life, and a teen-
ager has as much to [right] respect for his private life as any other individual. It is unlawful for
a prosecutor to act in a way which is inconsistent with a Convention right. So I cannot accept
Lord Hoffmann’s proposition that the Convention rights have nothing to do with prosecutorial
policy. How an offence is described and the range of sentences that apply to it are matters
for the contracting state. But where choices are left to the prosecutor they must be exer-
cised compatibly with the Convention rights. The questions then are whether the appellant’s
continued prosecution for rape under section 5 was necessary in a democratic society for
the protection of any of the interests referred to in article 8(2), and whether it was proportion-
ate. Account must be taken in this assessment of the alternative courses that were open to
the prosecutor, including proceeding under section 13 instead of section 5, as well as the
sentencing options that are available to the court in the event of a conviction under either
alternative and the labels which each of them would attract.

. . .
36. I would not go so far as to say that it was disproportionate for a child under 15 to be

prosecuted for committing a sexual act with a child under 13 just because it was consen-
sual. The offences which the 2003 Act has created are expressed in very broad terms. They
recognise that the circumstances in which mutual sexual activity may take place between
children of the same or the opposite sex, and the acts that they may perform on one another
as fashions change, will inevitably vary greatly for case to case. But there is great force in the
point that McLachlin J made in R v Hess; R v Nguyen [1990] 2 SCR 906 about the need for
children to be protected. Their need to be protected against themselves is as obvious as is
their need to be protected from each other. There is much to be said for the view that where
acts are perpetrated on children under 13 by children of a similar age intervention of some
kind is necessary for the protection of their physical and moral health. My noble and learned
friend Baroness Hale of Richmond offers a unique insight into these issues, and I agree with
all she says about the dangers of under age sexual activity. The fact that there was consent
is to this extent simply irrelevant.

[Baroness Hale, Lords Carswell, and Mance gave speeches agreeing that the appeals
should be dismissed and agreeing with Lord Hope on the Article 8 point.]
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 common law defences and strict 
liability offences
As is clear from the defi nition of a strict liability off ence there can be no defence of no mens 
rea because mens rea is not required. But what about other common law defences such 
as self-defence, duress of circumstances, or insanity? Th e Court of Appeal in Backshall34 
has confi rmed that duress is available as a defence to a strict liability off ence. Presumably, 
therefore, so would be self-defence, necessity, or automatism.35 Th ere seems, however, to be 
some doubt over insanity. In DPP v H36 McCowan LJ stated:

The [insanity] defence is based on the absence of mens rea, but none is required for the 
offence of driving with an excess of alcohol. Hence the defence of insanity has no relevance 
to such a charge as it is an offence of strict liability.

Th is reasoning has been strongly criticized.37 Insanity is not an absence of mens rea. It is 
quite possible for a defendant to be insane and yet intend to kill, for example.

 possession offences
Several statutory off ences involve possession of, for example, off ensive weapons,38 drugs,39 
and articles for use in burglary, theft , or deception.40 Strictly speaking these are not strict 
liability off ences, but their mens rea requirement can be minimal and so are analogous to 
them. Possession off ences, from a theoretical point of view, are problematic.41 Th ere are two 
particular diffi  culties:

Does possession involve an act? Th e diffi  culty may be that at the time when the per-(1) 
son is arrested in possession of the prohibited thing, she may not be doing anything. 
Th is may infringe the so-called ‘voluntary act principle’ discussed in Chapter 3. It 
could be argued that possession involves an initial act of taking into possession, 
followed by failure to divest of possession. An analogy could be drawn with the 
decision in Fagan42 (excerpted at p.168) where the defendant (accidentally) parked 
his car on the victim’s foot and then refused to move it off . Th at explanation might 
be supported by the fact that momentarily holding an item will not amount to 
possession.43

Does the word ‘possess’ include any (2) mens rea element? In Warner v Metropolitan 
Police Commissioner 44 the defendant picked up two boxes which he thought con-
tained perfume. In fact they contained drugs and the defendant was charged with 

34 [1999] Crim LR 662 (CA).   35 Hennessey [1989] 2 All ER 9 (CA); Isitt [1978] RTR 211 (CA). 
36 Th e Times, 2 May 1997; discussed in Ward (1997).
37 Simester, Spencer, Sullivan, and Virgo (2010: 186–7). 38 Prevention of Crime Act 1953.
39 Misuse of Drugs Act 1971. 40 Th eft  Act 1968, s. 25. 41 Ashworth (2011b).
42 [1969] 1 QB 439. 43 R v T [2011] EWCA Crim 1646. 44 [1969] 2 AC 256 (HL).

The [insanity] defence is based on the absence of mens rea, but none is required for the
offence of driving with an excess of alcohol. Hence the defence of insanity has no relevance
to such a charge as it is an offence of strict liability.
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possession of drugs. Th e House of Lords held that if a person possesses a container he 
possesses the items in the container.45 Th ere are two exceptions to this:46

(a)   If the item has been placed in the defendant’s bag or pocket without his or her 
knowledge and without an opportunity to discover that the item has been placed 
there then it is not possessed by the defendant.

(b)  If the accused believed that the container had something in it which was com-
pletely diff erent from what was actually there then the defendant does not possess 
the item. However, the width of this exception is not as wide as may appear because 
in Warner it was held that perfume was not wholly diff erent from drugs and in 
McNamara47 it was suggested that pornography was not radically diff erent from 
cannabis resin, both of which are rather surprising fi ndings.

Th e approach taken by the courts towards possession has been found to be consistent with 
the ECHR in Deyemi.48 Th e House of Lords has confi rmed the defi nition of possession in 
Warner in the following decision:

R v Lambert
[2001] UKHL 3749

Th e appellant was charged with possession of a class A drug with intent to supply 
 contrary to section 5(3) of the Misuse of Drugs Act 1971. He had picked up a duff el bag 
containing 2 kilograms of cocaine at a railway station. His defence, based on section 28 
of the Misuse of Drugs Act 1971, was that although he had been in possession of the bag 
he did not know or suspect, or have reason to suspect, the nature of the contents of the 
bag. He was convicted and appealed on the basis that he should not have been required 
to establish his defence on a balance of probabilities. (Th e case involved a discussion 
of the impact of the Human Rights Act on the burden of proof which was discussed in 
Chapter 1.)

Lord Slynn of Hadley

16. The fi rst question asks whether it is an essential element of the offence of possession of 
a controlled drug under section 5 of the Misuse of Drugs Act 1971 that the accused knows 
that he has a controlled drug in his possession. Bearing fully in mind the importance of the 
principle that the onus is on the prosecution to prove the elements of an offence and that 
the provisions of an Act which transfer or limit that burden of proof should be carefully scru-
tinised, it seems to me that the Court of Appeal in R v McNamara (1988) 87 Cr App R 246 
rightly identifi ed the elements of the offence which the prosecution must prove. I refer in 
particular to the judgment of Lord Lane CJ, at p 252. This means in a case like the present that 
the prosecution must prove that the accused had a bag with something in it in his custody or 
control; and that the something in the bag was a controlled drug. It is not necessary for the 

45 Th e leading case where drugs are found on or in something which is not a container is Marriot [1971] 
1 All ER 595 where the defendant possessed a penknife. Unknown to him, the penknife had cannabis 
attaching to the blade. It was held that unless he was aware that there were substances attaching to the 
penknife he could not be convicted of possession of the cannabis.

46 Th e defendant bears the evidential burden in respect of these exceptions (McNamara (1988) 87 Cr App 
R 270 (CA)). 

47 (1988) 87 Cr App R 246 (CA). 48 [2007] EWCA Crim 2060. 49 [2001] 3 WLR 206.

Lord Slynn of Hadley

16. The fi rst question asks whether it is an essential element of the offence of possession of
a controlled drug under section 5 of the Misuse of Drugs Act 1971 that the accused knows
that he has a controlled drug in his possession. Bearing fully in mind the importance of the
principle that the onus is on the prosecution to prove the elements of an offence and that
the provisions of an Act which transfer or limit that burden of proof should be carefully scru-
tinised, it seems to me that the Court of Appeal in R v McNamara (1988) 87 Cr App R 246a
rightly identifi ed the elements of the offence which the prosecution must prove. I refer in
particular to the judgment of Lord Lane CJ, at p 252. This means in a case like the present that
the prosecution must prove that the accused had a bag with something in it in his custody or
control; and that the something in the bag was a controlled drug. It is not necessary for the
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prosecution to prove that the accused knew that the thing was a controlled drug let alone 
a particular controlled drug. The defendant may then seek to establish one of the defences 
provided in section 5(4) or section 28 of the 1971 Act.

Lord Hope

61. . . . I consider the settled law to be correct on this point. As far as the 1971 Act is con-
cerned, there are two elements to possession. There is the physical element, and there is the 
mental element. The physical element involves proof that the thing is in the custody of the 
defendant or subject to his control. The mental element involves proof of knowledge that 
the thing exists and that it is in his possession. Proof of knowledge that the thing is an article 
of a particular kind, quality or description is not required. It is not necessary for the prosecu-
tion to prove that the defendant knew that the thing was a controlled drug which the law 
makes it an offence to possess. I observe that Mr Owen did not submit that it was necessary 
for the prosecution to prove that the defendant was aware that the thing was a class A, B or C 
drug, as the case may be, although the class into which the drug falls will usually be relevant 
to any sentence he may receive.

Appeal dismissed.

part ii: the theory of strict 
liability offences
 the arguments for and against 
strict liability
We will shortly consider the arguments that can be made for and against a strict liability 
off ence. But fi rst it is important to appreciate the wide range of alternatives available to a 
legal system which wishes to restrict the need to prove mens rea. Here are some:

To require that the defendant was negligent as to the (1) actus reus.
To provide a defence for a defendant who can prove that he was not negligent.(2) 
To establish special defences based on a legal or evidential burden on the defendant.(3) 
Only to require that the defendant caused the (4) actus reus.

As these alternatives show, if it is decided that the prosecution should not be required to 
prove any mens rea on the defendant’s part, strict liability is not the only option by any 
means.

. arguments for strict liability offences
Th e following are some of the main arguments in favour of strict liability off ences:

prosecution to prove that the accused knew that the thing was a controlled drug let alone
a particular controlled drug. The defendant may then seek to establish one of the defences
provided in section 5(4) or section 28 of the 1971 Act.

Lord Hope

61. . . . I consider the settled law to be correct on this point. As far as the 1971 Act is con-
cerned, there are two elements to possession. There is the physical element, and there is the
mental element. The physical element involves proof that the thing is in the custody of the
defendant or subject to his control. The mental element involves proof of knowledge that
the thing exists and that it is in his possession. Proof of knowledge that the thing is an article
of a particular kind, quality or description is not required. It is not necessary for the prosecu-
tion to prove that the defendant knew that the thing was a controlled drug which the law
makes it an offence to possess. I observe that Mr Owen did not submit that it was necessary
for the prosecution to prove that the defendant was aware that the thing was a class A, B or C
drug, as the case may be, although the class into which the drug falls will usually be relevant
to any sentence he may receive.

Appeal dismissed.
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Protection of the public
Th e main justifi cation in favour of strict liability off ences is that they protect the general 
public.50 Most strict liability off ences are found in those areas of life which pose a risk to 
 others: for example, the sale of food, medical drugs, and alcohol; the prevention of pol-
lution.51 Th e argument is that where a person or company is about to engage in an activity 
which is potentially dangerous (e.g. an industrial activity that may cause pollution) we want 
the company not just to take ‘reasonable steps’ to prevent the harm, but to do everything it 
possibly can.52 Th e imposition of strict liability, rather than negligence, may encourage the 
company to pull out every stop to prevent pollution.53 Th e diffi  culty with this argument is 
that it suggests that the law expects people to take unreasonable steps to prevent harm.

Ease of proof
Strict liability off ences are easier for the prosecution to prove because there is no need to 
prove the defendant’s state of mind. Imagine, for example, that a motorist could be con-
victed of speeding only if he or she knew that he or she was speeding. It would become 
almost impossible then to succeed in a prosecution for speeding and court cases would take 
far longer.54

Risk-creating activities
It can be argued that if someone chooses to undertake a dangerous activity the law is justi-
fi ed in requiring him or her to ensure that he or she does not harm others. A person perform-
ing a dangerous activity should not escape criminal punishment by saying that he or she did 
not foresee that the act might harm someone. ←1 (p.215)

Diffi  culties in convicting corporations
Many strict liability off ences involve commercial activities. Th is means that for many statu-
tory off ences the defendant is likely to be a company. As we shall see in Chapter 13 there are 
real diffi  culties in demonstrating that a company has mens rea. By making such off ences 
strict liability it is far easier to convict companies. However, negligence liability could also 
be used to assist in the conviction of companies.

. arguments against strict liability offences
Many opponents of strict liability accept that there is some merit in the points just made, 
but argue that they do not demonstrate why the law must require strict liability rather than 
a negligence-based off ence or at least one where there is a defence of ‘due diligence’.55 Th ey 
point out that there is no evidence that strict liability is more eff ective than  negligence-based 

50 Levenson (1993). See Wootton (1963) who argues that strict liability should be the norm for all 
criminal off ences.

51 Bergelson (2011). 52 See Alphacell Ltd v Woodward [1972] AC 824 (HL) and Wootton (1981).
53 See Nemerson (1975) for arguments in favour of strict liability off ences when people engage in ultra-

hazardous activities.
54 Michaels (1999: 1137).
55 See Horder (2005) for a detailed argument in favour of a ‘due diligence defence’.
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off ences at preventing harmful activities.56 Opponents argue further that it is unjust to con-
vict defendants who have acted in an entirely reasonable way but unpredictably caused a 
harm.57 To convict such defendants weakens the stigma that attaches to a criminal conviction 
and endangers the distinction between criminal and civil law.58 Such draconian criminal 
laws may also have the eff ect of discouraging people from engaging in socially benefi cial 
commercial activities.59

Supporters of strict liability suggest that such concerns are overreactions. Where a 
defendant is genuinely blameless he or she will not be prosecuted or, if he or she is, only a 
lower sentence will be imposed.60 Indeed there is evidence that regulatory agencies charged 
with enforcing some strict liability off ences exercise considerable discretion in deciding 
whether or not to prosecute.61 Further, supporters of strict liability off ences reply that many 
of the objections overlook the fact that these off ences are not, as the courts have put it, ‘truly 
criminal’, to which Professor Smith62 has replied ‘this is a peculiar notion of truth. Th e 
truth is that it is a crime.’ ←2 (p.215)

In the following extract, Andrew Simester considers the moral case against strict liability 
off ences:

A. Simester, ‘Is Strict Liability Always Wrong?’ in A. Simester (ed.) Appraising 
Strict Liability (Oxford: OUP, 2005), 33–7

Intrinsic Objections to Strict Liability

It is, in short, arguable that there are instrumental benefi ts to be gained from the device of 
strict liability, although their scope and extent is uncertain. However, assuming they exist, 
those benefi ts must be weighed against the intrinsic moral objections to strict liability set out 
below. In the context of stigmatic crimes, it seems to me that these objections are decisive.

Objections Specifi c to Paradigm (Stigmatic) Crimes

Suppose that the state were to create a crime of ‘homicide’, defi ned as a strict liability 
offence of causing death. Objections to crimes of this type depend, in turn, on the nature of 
the criminal law. Without dwelling on the familiar analysis, there seem to me to be certain 
paradigm features associated with the criminalization of μing. Ex ante, μing is prohibited and 
declared to be wrong: citizens are not merely requested but instructed not to. Ex post, where 
D is found to have transgressed, he is convicted of μing and liable to punishment which may 
be substantial, perhaps including imprisonment. The conviction and the punishment also 
express censure, to D, Y, and the public at large. As well as suffering hard treatment, D is 
labelled as a particular sort of criminal (a ‘μer’), a labelling that conveys a public implication of 
culpable wrongdoing.

These paradigm features of the criminal law imply certain objections to making μing a strict 
liability crime, at least where strict liability leads to conviction of blameless defendants . . . 

56 Jackson (1991); Richardson (1987); Baldwin (1990); Packer (1962: 109).
57 Michaels (1999) examines the issue from the perspective of the American constitution.
58 P. Robinson (1996a). 59 Contra Brady (1972). 60 Smedleys Ltd v Breed [1974] AC 839.
61 Th ere are concerns that the agencies are under-funded and unable to enforce the strict liability off ences 

eff ectively (Ashworth 2009: 162–3).
62 J.C. Smith (2002: 125).

Intrinsic Objections to Strict Liability

It is, in short, arguable that there are instrumental benefi ts to be gained from the device of
strict liability, although their scope and extent is uncertain. However, assuming they exist,
those benefi ts must be weighed against the intrinsic moral objections to strict liability set out
below. In the context of stigmatic crimes, it seems to me that these objections are decisive.

Objections Specifi c to Paradigm (Stigmatic) Crimes

Suppose that the state were to create a crime of ‘homicide’, defi ned as a strict liability
offence of causing death. Objections to crimes of this type depend, in turn, on the nature of
the criminal law. Without dwelling on the familiar analysis, there seem to me to be certain
paradigm features associated with the criminalization of μing. Ex ante, μing is prohibited and 
declared to be wrong: citizens are not merely requested but instructed not to. Ex post, where 
D is found to have transgressed, he is convicted of μing and liable to punishment which may
be substantial, perhaps including imprisonment. The conviction and the punishment also
express censure, to D, Y, and the public at large. As well as suffering hard treatment, D is
labelled as a particular sort of criminal (a ‘μer’), a labelling that conveys a public implication of
culpable wrongdoing.

These paradigm features of the criminal law imply certain objections to making μing a strict
liability crime, at least where strict liability leads to conviction of blameless defendants . . .
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Wrongful Censure

The main objection to strict liability in stigmatic crimes law is that it involves the conviction 
and punishment of persons who are not at fault. Morally speaking, it is wrong to convict the 
innocent. If a person does not deserve to be convicted then he has a right not to be; and his 
conviction cannot be justifi ed by such consequential considerations as deterrence.

Since both are censorious, this objection applies to both conviction and punishment. The 
imposition of punishment is, qua punishment, justifi ed only when D deserves it, in virtue 
of culpably having done wrong. Indeed, the imposition of hard treatment cannot count as 
 punishment unless it conveys this message. But in the context of strict liability, the state 
does not rely on the proposition that D is culpable as a precondition of imposing punishment. 
So the state cannot claim to be punishing D in accordance with D’s desert; it is simply impos-
ing hard treatment in virtue of the fact that μing (an actus reus) has occurred.

This criticism may be evaded, in part. Even if μing is a strict liability offence, the quantum 
of punishment imposed for transgressions might still be related to desert in a criminal legal 
system that required sentences to take account of D’s level of culpability, with fault being a 
post-conviction matter for consideration during sentencing.

However, the same get-out is not available with regard to the conviction itself. Independently 
of the sanction imposed, the conviction also conveys censure. A conviction for μing has the 
effect of naming D a criminal (in respect of that particular offence), a branding which is com-
municated to society as well as to D. Assuming that, if imposed on a strict liability basis, the 
label ‘criminal-μ’ continues to retain its stigmatic quality, this amounts to systematic moral 
defamation by the state. Given the public understanding of that designation, when it labels 
him a criminal the state is no longer telling the public the truth about D. People have a right 
not to be censured falsely as criminals, a right that is violated when one is convicted and 
punished for a stigmatic crime without proof of culpable wrongdoing.

That falsehood is no ordinary lie. There is something especially troubling when wrongful 
censure is imposed by the state. In ordinary defamation cases, the attack is characteristi-
cally private; it may affect D, and even harm D’s interests, but it lacks the authoritative voice 
of the state and normally does not undermine his membership of the community. An act of 
defamation may bring D into confl ict with P, but it normally does not alienate D from society. 
By contrast, convictions are offi cial. They condemn D on behalf of society as a whole. To say 
that D has a criminal record is to say that he has been labelled as a reprehensible wrongdoer; 
that the state has made a formal adverse statement about him. Moreover, the statement 
marks D out in such a way that it becomes appropriate, within the community, for the regard 
in which he is held to be affected. Certain exclusions, both social and professional, may 
legitimately follow. As such, the criminal record becomes part of the material that frames 
D’s engagement with his community, with adverse implications for D’s ability to live his 
life—a life that is, in part, defi ned in terms of D’s interactions within, and membership of, his 
society. The conviction (and indeed the punishment, in its censorious facet) tends not only 
to censure D for the particular act that is proscribed, but also to undermine D’s participation 
in the society itself.

Censure and Stigma

We can elaborate this concern by distinguishing between censure, which the state 
expresses through its action of convicting (and punishing) the defendant, and the effect 
of that action, in terms of the stigma that attaches to D and his conduct. Of course, as 
the foregoing discussion has suggested, one reason why the state ought not falsely to 
censure D for a serious crime is supplied by the consequences for D’s life. But the two do 
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not always go together, and D has a right to be neither falsely censured nor falsely stig-
matized. Even if D suffers no stigma, the state should not purport to censure him without 
believing him to be culpable. Telling lies is wrong in itself and not merely because of the 
consequences.

Consider, on the other hand, an argument that the state is not really censuring D, since both 
the state and D know that fault has not been proved when D is convicted of a strict liability 
offence. The problem with this ‘private colloquy’ reasoning is that the state should not ignore 
the signifi cance of its actions for others. When labelling D guilty of a stigmatic crime, the 
state is bound by the public meaning of the words it uses. Thus, for example, Parliament 
cannot legitimately enact an offence of ‘paedophilia’, defi ned as ‘parking for more than one 
hour on a central London street’. It cannot do so because that is not what paedophilia means. 
Even if D understands that the label is a technical usage, the state may not disregard the rest 
of its audience, and the effect that such a label will have on D’s life.

Treating a conviction for ‘paedophilia’ as highly stigmatic is, of course, a reasonable public 
response. A more diffi cult case would arise if the reaction of the public, in terms of stigma-
tizing D, is unreasonable and far exceeds what is deserved in light of the state’s censure. 
Suppose that, in the public mind, parking offenders (labelled as such) came to be regarded 
like paedophiles. In that event, a strict liability parking conviction, although not intended as 
censorious, would be highly stigmatic. Even in this sort of case, at least where the stigma 
is predictable, it seems to me that the state should take account of the consequences of a 
conviction for defendants. The offence should no longer involve strict liability.

Rights and Instrumental Reason

Of course, some error in the criminal justice system is unavoidable. When the state convicts 
a person of a stigmatic offence, it generally requires that guilt be proved beyond reason-
able doubt. Inevitably, this leaves open the possibility that a particular defendant, properly 
convicted on that standard of proof, is not in fact guilty. The defamation and wrongful pun-
ishment of such persons is none the less justifi ed. Moreover, it is justifi ed by consequential 
reasons: in particular, by the need to set an achievable standard of proof if society is to have 
a practicable criminal justice system at all. It might be thought that an analogy can be drawn 
between these instrumental considerations, which permit wrongful convictions whenever 
the criminal proof standard is met, and those set out [earlier in the essay], which support 
convictions on the basis of strict liability.

But the analogy strikes me as false. Where guilt is proved beyond reasonable doubt in 
stigmatic crimes, the state convicts in good faith—D is believed to be culpable. Further, 
although error is systemic it remains unsystematic: the distribution of error is unknown, and 
we cannot predict the likelihood that any particular conviction is a mistake. By contrast, where 
strict liability is employed in a stigmatic crime, the state consistently labels D as a culpable 
wrongdoer without believing this to be true. Moreover, defamation is predictable—there are 
reasons for thinking that the state is particularly likely to censure and punish D wrongly in 
that class of cases. Hence, while instrumental considerations of an institutional nature may 
sometimes be relied upon to justify the risk of good-faith erroneous convictions, arguments 
of this type seem inadequate to justify strict liability for stigmatic crimes.

. analysing the arguments
In the following extract, Laurie Levenson discusses in more detail some of the arguments 
that can be presented for or against strict liability off ences:
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L.L. Levenson, ‘Good Faith Defenses: Reshaping Strict Liability Crimes’ (1993) 78 
Cornell Law Review 401 at 419–27

B. Justifi cations for Strict Liability Crimes

1. Public Welfare Offenses

The strict liability doctrine often applies to so-called ‘public welfare’ offenses or regulatory 
crimes promulgated to address the dangers brought about by the advent of the industrial 
revolution. Public welfare offenses include the sale of impure or adulterated foods or drugs, 
driving faster than the speed limit, the sale of intoxicating liquor to minors, and improper han-
dling of dangerous chemicals or nuclear wastes. Defendants violate these laws regardless of 
their intent or absence of negligent conduct.

There are several reasons the strict liability doctrine is used to redress invasions of the 
public welfare. First, the doctrine is employed for these offenses because it shifts the risks 
of dangerous activity to those best able to prevent a mishap. For example, a pharmaceutical 
manufacturer is in a unique position to know and control product quality. Strict liability holds 
the manufacturer liable if that product becomes contaminated for any reason. The risk of 
mishap is shifted to the manufacturer who can be assured of avoiding liability only by not 
engaging in the particular high risk activity.

Yet, this reason alone cannot justify the doctrine. The strict liability doctrine is not the only 
possible method for shifting risk onto the manufacturer. A criminal negligence standard also 
shifts the risk to the party engaging in the activity and punishes those who act carelessly. 
Under a negligence standard, a defendant is liable for failure to act as a reasonable person 
would have under the circumstances, even if he did not intend or appreciate the risks of his 
activities. Under a negligence standard, if the defendant acts reasonably and harm results, no 
punishment follows. Nonetheless, the burden to learn and operate within society’s standards 
rests with the defendant.

The strict liability doctrine operates in a fundamentally different way. While both negli-
gence and strict liability shift the burden of risk avoidance to the defendant, only under strict 
liability are individuals imprisoned even if they take all possible precautions to act reasonably. 
The sole question for the trier of fact is whether the defendant committed the proscribed act. 
The jury may not decide whether the defendant could have done anything else to prevent 
the unlawful act.

Thus, there must be additional reasons for selecting the strict liability doctrine over the 
negligence standard. Among these reasons is the need by the legislature to assure that 
juries will treat like cases alike when judging conduct involving public welfare. Juries may be 
ill-suited to decide what is reasonable in complex high risk activities. For example, in order 
for juries to decide what is reasonable conduct when dealing with nuclear waste, they would 
have to be educated on the nuclear industry, the risks posed by it, and the safeguards that 
might be taken. Legislatures prefer to make this assessment themselves, rather than relying 
on the competence of juries. Moreover, jurors may be swayed by sympathies or prejudices of 
a particular case. By dictating what is per se unreasonable, an individual jury cannot reassess 
the standard of reasonableness. Accordingly, a second reason for using the strict liability 
doctrine is that it assures uniform treatment of particular, high risk conduct.

A third justifi cation often offered for the strict liability doctrine is that it eases the bur-
den on the prosecution to prove intent in diffi cult cases. Strict liability is based largely 
on the assumption that an accident occurs because the defendant did not take care to 
prevent it. No showing of intent or negligence is required, because the fact that a pro-
hibited act occurred demonstrates the defendant’s negligence. As with most irrebuttable 
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presumptions, the legislature believes individual inquiries are unnecessary because the 
overwhelming majority of cases will show that the defendant acted at least negligently. 
Seen in this light, strict liability is a procedural shortcut to punish those who would be cul-
pable under traditional theories of criminal law.

Fourth, even if the presumption is incorrect in a particular case, legislatures determine 
that this risk is outweighed by the need for additional protection of society and expeditious 
prosecution of certain cases. For example, driving in excess of a posted speed limit is typi-
cally a strict liability crime. With nearly 398,000 annual traffi c cases in one [US] state alone, 
processing these cases as quickly as possible is important. The most effi cient way to proc-
ess such cases is to presume defendants drive carelessly when exceeding speed limits. The 
presumption is generally accurate and, even when it is not, the need for public safety and the 
relatively minor punishment minimizes any concern about injustice.

Finally, the strict liability doctrine is attractive as a powerful public statement of legislative 
intolerance for certain behavior. By labelling an offense as strict liability, the legislature can 
claim to provide the utmost protection from certain public harms. By affording no leniency for 
defendants causing harm, the legislature affi rms society’s interest in being protected from 
certain conduct. In this sense, strict liability expresses emphatically that such conduct will 
not be tolerated regardless of the actor’s intent.

. . . 

C. Opposition to the Strict Liability Doctrine

Opponents of the strict liability doctrine argue that its justifi cations are inconsistent with 
both utilitarian and retributivist theories of punishment. Under utilitarian theory, punishment 
is justifi ed if it deters unlawful behavior. If punishing those who commit prohibited acts will 
deter others from acting similarly, punishment is justifi ed. Under the retributivist approach, 
an individual should be punished for choosing to violate the law. Punishment refl ects respect 
for an individual’s autonomy to choose to do ‘wrong.’ If an individual chooses to transgress 
the boundaries established to protect society, he ‘deserves’ punishment.

The strict liability doctrine, especially when applied to defendants misled into committing 
an unlawful act, is not supported by either theory of punishment. Under retributivist theory, 
criminal law should hold individuals responsible for only those acts for which they are blame-
worthy. An individual is blameworthy, not because of accidental conduct, but because of a 
conscious and knowing breach of the law. At a minimum, the defendant must have acted 
below the standard of care that a reasonable person would have exercised under the same 
conditions. A strict liability defendant punished for an act that he has been misled into com-
mitting has not consciously decided to violate society’s norms. Accordingly, under classic 
retributivist theory, this defendant does not ‘deserve’ to be punished.

Additionally, the strict liability doctrine confl icts with utilitarian theories of punishment. 
Strict liability laws are ineffi cient because they tend to over-deter individuals’ behavior. If 
the strict liability defendant can be punished for any conduct crossing a certain proscribed 
line, the defendant will be inclined to abstain from all activity that could conceivably result 
in illegal behavior. In some situations, certain individuals might abstain from entering a high 
risk industry. In situations such as in Kantor, individuals may be deterred from engaging in 
constitutionally protected activity. Thus, strict liability may deter individuals from engaging in 
activities that are socially necessary or desirable, constitutionally protected, or both. In this 
manner, strict liability over-deters conduct.

More fundamentally, the strict liability doctrine violates utilitarian theories of criminal pun-
ishment because an individual who has no basis for believing he is engaging in unlawful 
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conduct will not be deterred from engaging in that behavior. If an individual has no indication 
that he is doing anything wrong until the harmful act is completed, then he has no reason to 
alter his conduct. Given the confl icts with both the retributivist and utilitarian theories of pun-
ishment, it is understandable why opponents of strict liability do not want to use the doctrine 
against defendants who have made an affi rmative effort to comply with the law but have 
been misled into committing a violation. Classic Anglo-American legal philosophy is that ‘[i]t 
is better that ten guilty persons escape than one innocent suffer.’ Strict liability theory oper-
ates from the opposite perspective. Under the strict liability doctrine, an occasional innocent 
may be punished to assure the safety of the majority. Thus, the prosecution of good faith 
defendants under strict liability laws appears to confl ict with the most fundamental principles 
of just punishment.

QU E ST IONS
In what circumstances, if any, is the imposition of strict liability justifi able?1. 
Jeremy Horder (2002b) has suggested that criminal off ences which regulate activities 2. 
which have intrinsic value for participants (e.g. they are aspects of an individual’s 
vision of the good life) should not normally be strict liability off ences. But off ences 
which regulate activities which have instrumental value (i.e. the activities are not 
valuable in themselves, but are only a means to another end (e.g. in Horder’s view 
transport)) are more appropriate as being interpreted as strict liability. Do you think 
this is a helpful distinction?

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.
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 concluding thoughts
In this chapter we have been looking at strict liability off ences. Th ese may, at fi rst, seem 
to be capable of producing injustice because they do not require proof of any mens rea. 
However, they have proved an eff ective tool, especially in the area of regulatory off ences. 
Whether the benefi ts of these off ences in terms of deterrence and ease of prosecution are 
suffi  cient to justify the occasional case of injustice is very much a matter of debate. What 
the existence of these off ences shows is that there are times that protection of the public 
trumps a desire to ensure that defendants are proved to be blameworthy.
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5
HOMICIDE

CENTRAL ISSUES

Th e off ence of murder is committed 1. 
where the defendant caused the death 
of the victim and intended to kill or 
cause serious bodily harm.
Th ere is a defence of loss of control 2. 
to a charge of murder. To succeed the 
defendant must show that, at the time 
of killing, she had lost her self-control 
as a result of a ‘qualifying trigger’ and 
that a person with a normal degree of 
tolerance and self-restraint would have 
responded in the same way. A qualify-
ing trigger is a fear of serious violence 
or a justifi able sense of being seriously 
wronged. If the defence is successful 
the defendant is not guilty of murder, 
but guilty of manslaughter.
Diminished responsibility is only 3. 
a defence to a charge of murder and 
if successful reduces the charge to 
manslaughter. To use it, a defendant 
needs to show that she had an abnor-
mality of mental functioning which 
substantially impaired her ability to 
understand the nature of her conduct, 
form a rational judgment, or exercise 
self-control.

If a person kills another in the course 4. 
of a suicide pact they will not be guilty 
of murder, but manslaughter.
A woman who kills a child under 5. 
the age of one, while the ‘balance of 
her mind was disturbed’ following 
the birth, will commit the off ence of 
infanticide and will not be guilty of 
murder or manslaughter.
Constructive manslaughter is com-6. 
mitted where a defendant has car-
ried out an unlawful and dangerous 
act which has caused the death of the 
victim.
Gross negligence manslaughter 7. 
occurs where the defendant has killed 
the victim through a negligent act or 
omission which the jury believes to be 
suffi  ciently serious to justify a crimi-
nal conviction.
Th e Law Commission has recom-8. 
mended a restructuring of the law on 
murder and manslaughter. However, 
the government has only implemented 
some of these reforms.
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part i: the law
 general
Homicide in the criminal law can be divided into the following categories:

murder;(1) 
manslaughter;(2) 
infanticide;(3) 
a number of specifi c off ences concerned with causing death while driving.(4) 

Th e fi rst two categories are by far the most important and so they will be discussed in the 
greatest detail. Th e topic of corporate homicide will be discussed in Chapter 13.

 murder

DE F I N I T ION
Actus reus: the unlawful killing of another person in the Queen’s peace.
Mens rea: an intention to cause death or grievous bodily harm to the victim.
A person convicted of murder must be given a sentence of life imprisonment.

. actus reus
Th e actus reus of murder is the unlawful killing of another person in the Queen’s peace.1 
Th ese terms need a little more elucidation.

A person
Th e victim of homicide must be a person.2 Th ere are two controversial issues which need to 
be considered here:

(1) When does life begin? According to the law human life begins at birth.3 Foetuses or 
unborn children cannot be the victims of murder or manslaughter because they are not 
yet people.4 However, the actus reus of murder or manslaughter is made out if the child is 
injured while in the womb, is then born alive, but dies shortly aft erwards from the injuries.5 

1 Coke 3 Inst 47. For an excellent historical and social discussion of murder, see D’Cruze, Walklate, and 
Pegg (2006). Hirst (2008) provides a careful examination of what the Queen’s peace is in this context.

2 See Davis (2011) for a detailed discussion of this issue.
3 In Vo v France (2005) 40 EHRR 259 it was not accepted that a foetus necessarily had a right to life under 

the European Convention on Human Rights (ECHR).
4 Although the foetus is not regarded as a person, it can still be a criminal off ence to kill a foetus; see, e.g., 

the off ence of procuring a miscarriage contrary to the Off ences Against the Person Act 1861, s. 58.
5 Senior (1832) 1 Mood CC 346.

DE F I N I T ION
Actus reus: the unlawful killing of another person in the Queen’s peace.
Mens rea: an intention to cause death or grievous bodily harm to the victim.
A person convicted of murder must be given a sentence of life imprisonment.
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Th e crucial moment at which the foetus becomes a human being is when the child is born 
alive and is completely outside the mother.6 Th e child must be capable of breathing, although 
need not actually have begun to breathe.7 Although foetuses are not people, this is not to say 
that unborn children are not protected by the criminal law until they are born.8 Th ey are 
protected by the off ences of causing or procuring a miscarriage9 or child destruction,10 both 
of which carry the maximum sentence of life imprisonment.11

(2) When does life end? If the victim was already dead when he or she was shot by the 
defendant, the defendant cannot be guilty of murder.12 Th e law accepts the medical defi ni-
tion of death.13 Th e basic position is that a person dies once he or she stops breathing, the 
heart stops pumping blood and the brain ceases to function; in other words ‘brain death’.14

Unlawfully
If the defendant is able to rely on the defence of self-defence he or she has not killed unlaw-
fully.15 Self-defence will be discussed further in Chapter 12.

Queen’s peace
It must be shown that the killing took place in the Queen’s peace. What this means is that 
the killing of enemy aliens during war and under battle conditions is not a criminal homi-
cide.16 An English court can try a British citizen for murder or manslaughter committed in 
any country.17

Killed
It must be shown that the defendant caused the death of the victim. The law on causa-
tion is discussed in Chapter 2. In the context of murder it is necessary to show that 
the defendant accelerated the victim’s death by more than a negligible amount.18 This 
is interpreted fairly generously in cases of doctors providing pain-relieving drugs to 
terminally ill patients. A doctor who provides a dying patient with drugs to ease his 

6 Poulton (1832) 5 C & P 329. Th ere is no need for the umbilical cord to have been cut.
7 Enoch (1830) 5 C & P 539; Brain (1834) 6 C & P 349.
8 See Herring (2011a) for further discussion.
9 Off ences Against the Person Act 1861, ss. 58, 59. For a detailed discussion of these off ences, see 

R (Smeaton) v Secretary of State for Health [2002] Crim LR 664 (which held that prescription and supply of 
the ‘morning aft er pill’ did not constitute a criminal off ence) and R v Ahmed [2010] EWCA 1949 (which held 
the off ences did not apply to a case where a husband sought to arrange an abortion for his wife without her 
consent).

10 Infant Life (Preservation) Act 1929. Th is Act applies when the child is capable of being born alive. Th e 
Human Fertilisation and Embryology Act 1990, s. 37(1)(a), explains that if a pregnancy has lasted 24 weeks, 
it is presumed that the child is capable of being born alive.

11 Th ere is no off ence if the procedure is permitted by the Abortion Act 1967.
12 Although a charge of attempted murder may lie (see Chapter 14).
13 Re A (A Minor) [1992] 3 Med LR 303. See Chau and Herring (2007) for a detailed discussion of the 

meanings of death. 
14 Malcherek and Steel [1981] 1 WLR 690 (CA).
15 Beckford [1988] AC 130 (PC).
16 Th e example is given by Hale, 1 PC 433.
17 Off ences Against the Person Act 1861, s. 9; British Nationality Act 1948, s. 3.
18 Adams [1957] Crim LR 365; Cox [1992] BMLR 38.
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or her pain will not have   committed the actus reus of murder if the drugs shorten the 
patient’s life by a few minutes, although the doctor would if the time involved was days 
or weeks.19 →1 (p.285)

It used to be the law that a defendant was liable for murder only if the victim died within 
a year and a day of the defendant’s actions. Th e rule gave rise to diffi  culties, especially where 
victims were kept alive on life support machines, and was abolished in the Law Reform (Year 
and a Day Rule) Act 1996.20

. mens rea
Th e mens rea of murder is an intention to kill or cause grievous bodily harm. Th is was 
established by Cunningham,21 where the House of Lords upheld the conviction of a defend-
ant who killed a victim by hitting him on the head with a chair. Even though there was no 
intent to kill, the defendant intended to cause grievous bodily harm, and that was suffi  cient 
for a murder conviction. Historically the mens rea for murder has been described as ‘malice 
aforethought’, although this is a misleading phrase because there is no need to show any 
kind of malice or ill-will. For example, a mercy killing (where a defendant kills the victim 
out of compassion) could still involve malice aforethought.22 Th ere are three issues about 
the mens rea for murder that need elaboration:

Intention
Intention is given the meaning that was discussed in detail in Chapter 3. You should  
re-read that chapter to obtain a detailed discussion of the law, but it will be summarized 
again here. Intention is to be given its ordinary meaning or purpose. In most cases it will 
not be necessary for the judge to give any special direction to the jury on the meaning 
of intent.23 In diffi  cult cases where the defendant may not have acted with the purpose 
of  killing or causing grievous bodily harm, but that was an extremely likely result of the 
defendant’s actions, then the jury should be given the Woollin24 direction. Th at is that the 
jury may fi nd intention only if the death or grievous bodily harm was a virtually certain 
result of the defendant’s actions and the defendant realized this was so.

Kill or cause grievous bodily harm to the victim
Grievous bodily harm here means really25 serious harm.26 A harm can be a grievous bod-
ily harm even though it would not pose a risk to the life of the victim.27 Th e fact that an 
 intention to cause grievous bodily harm is suffi  cient mens rea for murder is controversial. 

19 Adams [1957] Crim LR 365.
20 Law Commission Consultation Paper No. 136 (1994) discusses the origins of the rule and the reasons 

justifying its abolition.
21 [1982] AC 566 (HL).
22 Inglis [2010] EWCA Crim 2637. For a discussion of mercy killings, see Rogers (2006a: 233–7).
23 See W. Wilson (2010) for an argument that in a case of murder by omission direct intention should be 

required.
24 [1999] 1 AC 82 (HL).
25 In Janjua [1999] Cr App R 91, the Court of Appeal suggested that it was not a misdirection to describe 

grievous bodily harm as ‘serious harm’ in a case where the defendant stabbed the victim with a knife.
26 DPP v Smith [1961] AC 290 (HL).
27 Bollom [2003] EWCA Crim 2846.
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Some commentators think that nothing less than an intention to kill should suffi  ce. We shall 
discuss this further in Part II.

Although the mens rea for murder requires the defendant to intend to kill or cause 
grievous bodily harm to the victim, there is no difficulty in establishing a murder con-
viction if the defendant intends to kill one person, but in fact kills another. This is 
because the doctrine of transferred mens rea operates and the defendant can be guilty 
of murder.28 However, the doctrine of transferred mens rea cannot apply in murder if 
the defendant intended to kill an animal or damage a piece of property, but in fact killed 
the victim. In such a case there is no murder, although there may be manslaughter. →2 
(p.287)

Th e mens rea of murder, as outlined above, is a product of common law. Th e most 
import ant statutory provision is section 1 of the Homicide Act 1957 which states:

Where a person kills in the course or furtherance of some other offence, the killing shall not 
amount to murder unless done with the same malice aforethought (express or implied) as 
is required for a killing to amount to murder when not done in the course or furtherance of 
another offence.

For the purposes of the foregoing subsection, a killing done in the course or for the pur-
pose of resisting an offi cer of justice, or of resisting or avoiding or preventing a lawful arrest, 
or of effecting or assisting an escape or rescue from legal custody, shall be treated as a kill-
ing in the course or furtherance of another offence.

As section 1 makes clear, it is no longer suffi  cient for a murder conviction to show that 
the defendant killed while committing some other crime.29 Only an intention to kill or 
cause grievous bodily harm will do.30

QU E ST IONS
Ralph punches Kirsten, intending to give her a nose bleed. She falls over and bangs 1. 
her head. Because she has a thin skull she dies. Has Ralph murdered Kirsten?
Ewan in a fi t of spite forces his former girlfriend, Cameron, who is pregnant, to 2. 
drink a vile substance. He hopes that the substance will cause the baby to be born 
seriously disabled. In fact the substance causes Cameron to miscarry. Cameron, 
overcome with grief, commits suicide. What off ences have been committed? (Do 
not forget to consider here whether the doctrine of transferred mens rea could 
apply.)

For guidance on answering this question, please visit the Online Resource Centre 
that accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

28 Th e doctrine of transferred mens rea is discussed at p.xxx. At one time it was thought that the doc-
trine of transferred mens rea did not need to be relied on in murder cases because the mens rea could be an 
intention to kill or cause grievous bodily harm (GBH) to anyone, but Attorney-General’s Reference (No. 3 
of 1994) [1997] 3 All ER 936 makes it clear that the mens rea for murder is an intention to kill or cause GBH 
to the victim or a general malice (to kill anyone).

29 Th is used to be known as constructive malice. 30 R v Vickers [1957] 2 QB 664 (CA).

Where a person kills in the course or furtherance of some other offence, the killing shall not
amount to murder unless done with the same malice aforethought (express or implied) as
is required for a killing to amount to murder when not done in the course or furtherance of
another offence.

For the purposes of the foregoing subsection, a killing done in the course or for the pur-
pose of resisting an offi cer of justice, or of resisting or avoiding or preventing a lawful arrest,
or of effecting or assisting an escape or rescue from legal custody, shall be treated as a kill-
ing in the course or furtherance of another offence.

QU E ST IONS
Ralph punches Kirsten, intending to give her a nose bleed. She falls over and bangs1.
her head. Because she has a thin skull she dies. Has Ralph murdered Kirsten?
Ewan in a fi t of spite forces his former girlfriend, Cameron, who is pregnant, to2. 
drink a vile substance. He hopes that the substance will cause the baby to be born
seriously disabled. In fact the substance causes Cameron to miscarry. Cameron,
overcome with grief, commits suicide. What off ences have been committed? (Do
not forget to consider here whether the doctrine of transferred mens rea could
apply.)

For guidance on answering this question, please visit the Online Resource Centre
that accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

www.oxfordtextbooks.co.uk/orc/herringcriminal5e/
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 manslaughter: an introduction
Manslaughter is a less serious form of homicide than murder. Th ere are two main kinds of 
manslaughter:

Voluntary manslaughter(1) . Th ese are killings which would be murder but for the exist-
ence of defi ned extenuating circumstances. Here the law is acknowledging that in 
certain circumstances even though the defendant had the mens rea and actus reus of 
murder he or she does not deserve the label ‘murderer’.
Involuntary manslaughter(2) . Th ese are killings where the defendant does not intend 
to kill or cause grievous bodily harm but there is suffi  cient fault to justify criminal 
liability. Th e diffi  culty the courts have found is in defi ning how little fault is suffi  cient 
to justify a manslaughter conviction.

Th ese labels are in fact most misleading. For example, ‘involuntary manslaughter’ has  nothing 
to do with the concept of involuntariness. Nevertheless, the terminology is very widely used.

Th e following is a complete list of the kinds of manslaughter. Th e fi rst three are examples 
of voluntary manslaughter and the last three of involuntary manslaughter:

A defendant who successfully pleads loss of control to a charge of murder.(1) 
A defendant who successfully pleads diminished responsibility to a charge of murder.(2) 
A defendant who successfully pleads suicide pact to a charge of murder.(3) 
A defendant convicted of reckless manslaughter.(4) 
A defendant convicted of gross negligence manslaughter.(5) 
A defendant convicted of constructive (or unlawful act) manslaughter.(6) 

E X A M I NAT ION T I P
When answering a problem question on homicide, start by considering whether the 
defendant has caused the death of the victim. If they have, discuss whether the defend-
ant has the mens rea of murder. If they have, then consider whether the defendant can 
rely on a general defence (see Chapter 12) or the defence of loss of control or diminished 
responsibility. If the defendant does not have the mens rea of murder examine whether 
the defendant is guilty of reckless, constructive, or gross negligence manslaughter.

 loss of control
DE F I N I T ION
Loss of control is a defence only to murder, and if successful the defendant will still be 
guilty of manslaughter.

Th e defendant must show:

he or she had lost self-control as a result of a ‘qualifying trigger’; and(1) 
a person of the defendant’s age and sex with a normal degree of tolerance and self-(2) 
restraint would have reacted in the same way.

E X A M I NAT ION T I P
When answering a problem question on homicide, start by considering whether the 
defendant has caused the death of the victim. If they have, discuss whether the defend-
ant has the mens rea of murder. If they have, then consider whether the defendant can 
rely on a general defence (see Chapter 12) or the defence of loss of control or diminished 
responsibility. If the defendant does not have the mens rea of murder examine whether 
the defendant is guilty of reckless, constructive, or gross negligence manslaughter.

DE F I N I T ION
Loss of control is a defence only to murder, and if successful the defendant will still be 
guilty of manslaughter.

Th e defendant must show:

he or she had lost self-control as a result of a ‘qualifying trigger’; and(1)
a person of the defendant’s age and sex with a normal degree of tolerance and self-(2) 
restraint would have reacted in the same way.
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E X A M I NAT ION T I P
Mean examiners have been known to set problem questions which appear to raise 
issues about the defence of loss of control, but the victim is not killed. Remember, loss 
of control is a defence only in a case of murder. If you have a problem question where the 
defendant could not be guilty of murder you should not discuss loss of control.

Loss of control is a defence only to murder.31 If the defence is successful then the defend-
ant is still guilty of manslaughter.32 For other off ences, such as assaults, the fact that 
the defendant was provoked into attacking the victim may be relevant in deciding the 
appropriate sentence, but it does not provide a defence.33 Even in a case of homicide it 
is crucial to appreciate that loss of control should be considered only if the jury is sure 
that the defendant is otherwise guilty of murder. If there is suffi  cient evidence to raise an 
issue34 that the defendant could rely on the defence of loss of control, then the prosecu-
tion carries the burden of proving that the defence is not made out beyond all reasonable 
doubt.35

Th e defence of loss of control is found in section 54 of the Coroners and Justice Act 2009. 
Th at legislation replaced the defence of provocation which had previously dealt with some 
of the cases now dealt with by the defence of loss of control.36

 Where a person (“D”) kills or is a party (1) to the killing of another (“V”), D is not to be con-
victed of murder if—

D’s acts and omissions in doing or being a party to the killing resulted from D’s loss of (a) 
self-control,

the loss of self-control had a qualifying trigger, and(b) 

a person of D’s sex and age, with a normal degree of tolerance and self-restraint and in (c) 
the circumstances of D, might have reacted in the same or in a similar way to D.

 For the purposes of subsection (1)(a), it does not matter whether or not the loss of control (2) 
was sudden.

 In subsection (1)(c) the reference to “the circumstances of D” is a reference to all of D’s (3) 
circumstances other than those whose only relevance to D’s conduct is that they bear on 
D’s general capacity for tolerance or self-restraint.

 Subsection (1) does not apply if, in doing or being a party to the killing, D acted in a (4) 
 considered desire for revenge.

 On a charge of murder, if suffi cient evidence is adduced to raise an issue with respect (5) 
to the defence under subsection (1), the jury must assume that the defence is satisfi ed 
unless the prosecution proves beyond reasonable doubt that it is not.

31 Loss of control is not a defence to attempted murder. For criticism of this see Bohlander (2011). It is a 
defence to those charged as accomplices to murder (Coroners and Justice Act 2009, s. 54(1)).

32 Coroners and Justice Act 2009, s. 54(7). However, this gives the judge a wide discretion on sentencing, 
including handing down a non-custodial sentence.

33 R v Hussain and Hussain [2010] EWCA Crim 94.
34 Coroners and Justice Act 2009, s. 54(6) explains that ‘suffi  cient evidence is adduced to raise an issue 

with respect to the defence if evidence is adduced on which, in the opinion of the trial judge, a jury, properly 
directed, could reasonably conclude that the defence might apply.’

35 Cascoe [1970] 2 All ER 833. Th is is so even if the defendant does not specifically raise the defence of loss 
of control if the facts indicate that the defendant was provoked (Coroners and Justice Act 2009, s. 54(5)).

36 Coroners and Justice Act 2009, s. 56.

E X A M I NAT ION T I P
Mean examiners have been known to set problem questions which appear to raise
issues about the defence of loss of control, but the victim is not killed. Remember, loss
of control is a defence only in a case of murder. If you have a problem question where the
defendant could not be guilty of murder you should not discuss loss of control.t

 Where a person (“D”) kills or is a party(1) to the killing of another (“V”), D is not to be con-
victed of murder if—

D’s acts and omissions in doing or being a party to the killing resulted from D’s loss of(a) 
self-control,

the loss of self-control had a qualifying trigger, and(b)

a person of D’s sex and age, with a normal degree of tolerance and self-restraint and in(c)
the circumstances of D, might have reacted in the same or in a similar way to D.

For the purposes of subsection (1)(a), it does not matter whether or not the loss of control(2) 
was sudden.

In subsection (1)(c) the reference to “the circumstances of D” is a reference to all of D’s(3) 
circumstances other than those whose only relevance to D’s conduct is that they bear on
D’s general capacity for tolerance or self-restraint.

 Subsection (1) does not apply if, in doing or being a party to the killing, D acted in a(4)
 considered desire for revenge.

On a charge of murder, if suffi cient evidence is adduced to raise an issue with respect(5) 
to the defence under subsection (1), the jury must assume that the defence is satisfi ed
unless the prosecution proves beyond reasonable doubt that it is not.
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 For the purposes of subsection (5), (6) suffi cient evidence is adduced to raise an issue with 
respect to the defence if evidence is adduced on which, in the opinion of the trial judge, a 
jury, properly directed, could reasonably conclude that the defence might apply.

 A person who, but for this section, would be liable to be convicted of murder is liable (7) 
instead to be convicted of manslaughter.

 The fact that one party to a killing is by virtue of this section not liable to be convicted of (8) 
murder does not affect the question whether the killing amounted to murder in the case 
of any other party to it.

As is indicated by section 54, there are two limbs to the defence:

the defendant must show that his or her acts or omissions resulted from a loss of self-(1) 
control resulting from a ‘qualifying trigger’; and that
a person of the defendant’s age and sex, with normal powers of tolerance and self-(2) 
control, in the defendant’s circumstances would have responded to the trigger in the 
same or a similar way.

It is important to appreciate that both of these requirements must be satisfi ed. If an unusu-
ally calm defendant facing a qualifying trigger did not in fact lose his or her self-control, 
even though a reasonable person would have done, the defence is not available.

Th e two limbs of the loss of control defence need to be discussed in more detail.

. the defendant lost self-control as a result 
of a qualifying trigger
Th e need to show that the defendant lost self-control is a subjective question. Th e jury must 
look into the mind of the defendant and ask whether the defendant actually lost his self-con-
trol, rather than considering whether a reasonable person would have lost his self-control.37 
However, there is an objective aspect to the test in that the jury must decide whether the 
qualifying trigger exists. Th e issue is not, however, straightforward and there are a number 
of matters which need to be addressed:

Th e defendant must lose his or her self-control
In understanding the meaning of ‘loss of self-control’ it is important to recall that to be 
guilty of murder the defendant must have intended to kill or cause grievous bodily harm. 
Th is means that loss of self-control cannot require that the defendant has completely lost 
control of his or her actions or was so angry that he or she was not aware of what he or she 
was doing because if either of these were true, then the defendant would not have the mens 
rea or actus reus of murder. Th ere must, however, be a loss of self-control. Where, therefore, 
the evidence suggests a sustained and calculated attack it is unlikely the defendant will be 
able to rely on this defence.38 Indeed section 54(4) explicitly says that if a defendant acts out 
of a desire for revenge the defence will not be available.39 →3 (p.300)

37 See Fontaine (2009) for a discussion of how emotional disturbance can aff ect cognitive capacity as well 
as levels of self-control.

38 Serrano [2006] EWCA Crim 3182.
39 For further discussion on the nature of self-control see Holton and Shute (2007).

 For the purposes of subsection (5), (6) suffi cient evidence is adduced to raise an issue with
respect to the defence if evidence is adduced on which, in the opinion of the trial judge, a 
jury, properly directed, could reasonably conclude that the defence might apply.

A person who, but for this section, would be liable to be convicted of murder is liable (7) 
instead to be convicted of manslaughter.

 The fact that one party to a killing is by virtue of this section not liable to be convicted of(8)
murder does not affect the question whether the killing amounted to murder in the case
of any other party to it.
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Th e defendant must lose self-control as a result of the qualifying trigger
It is not enough for the defendant just to show he or she lost his or her self-control. He or she 
must show he or she was provoked by a qualifying trigger into losing his or her self-control. 
In Acott 40 the defendant killed his mother in a frenzied attack. Th ere was clear evidence that 
he had lost his self-control and killed, but there was no evidence of why that had happened. It 
appears he had just suddenly ‘fl ipped’. It was held that as there was no evidence of a provok-
ing incident the judge was right not to leave the defence of provocation to the jury. Similarly 
in Inglis,41 although the defendant was suff ering considerable stress and anguish in caring 
for her seriously disabled son, there was no evidence when she gave him a lethal injection 
she had lost control of what she was doing. Rather she acted with meticulous care to achieve 
her objective of killing him. She could not, therefore, rely on the defence of provocation. 
Although these cases were decided under the old law of provocation, they would be decided 
the same way under the new law on loss of control.

Under the law prior to the 2009 Act it had to be shown that the loss of self-control was 
‘sudden and temporary’. However section 54(2) makes it clear that there is no need for the 
loss of self-control to be sudden. Th e defendant may therefore be able to rely on loss of con-
trol even though the qualifying trigger occurred some time previously. So, if V says some-
thing gravely provocative to D, and D thinks about it, gradually getting more and more 
upset, and then some time later D loses self-control and kills V, then the defence could be 
used. However, do not forget section 54(4), which makes it clear that if D acted out of a desire 
for revenge he or she cannot rely on the defence of loss of self-control. Th e longer the time 
aft er the trigger the more likely it is that the jury will decide that the trigger did not cause 
the loss of control.

Th e defi nition of a ‘qualifying trigger’
Section 55 of the Coroners and Justice Act 2009 defi nes a ‘qualifying trigger’:

A loss of self-control had a qualifying trigger if subsection (3), (4) or (5) applies.(2) 

 This subsection applies if D’s loss of self-control was attributable to D’s fear of serious (3) 
violence from V against D or another identifi ed person.

 This subsection applies if D’s loss of self-control was attributable to a thing or things done (4) 
or said (or both) which—

constituted circumstances of an extremely grave character, and(a) 

caused D to have a justifi able sense of being seriously wronged.(b) 

 This subsection applies if D’s loss of self-control was attributable to a combination of the (5) 
matters mentioned in subsections (3) and (4).

In determining whether a loss of self-control had a qualifying trigger—(6) 

D’s fear of serious violence is to be disregarded to the extent that it was caused by (a) 
a thing which D incited to be done or said for the purpose of providing an excuse to 
use violence;

a sense of being seriously wronged by a thing done or said is not justifi able if D incited (b) 
the thing to be done or said for the purpose of providing an excuse to use violence;

the fact that a thing done or said constituted sexual infi delity is to be disregarded.(c) 

40 [1997] 1 All ER 706 (HL).   41 [2010] EWCA Crim 2637.

A loss of self-control had a qualifying trigger if subsection (3), (4) or (5) applies.(2) 

This subsection applies if D’s loss of self-control was attributable to D’s fear of serious(3) 
violence from V against D or another identifi ed person.

 This subsection applies if D’s loss of self-control was attributable to a thing or things done(4)
or said (or both) which—

constituted circumstances of an extremely grave character, and(a) 

caused D to have a justifi able sense of being seriously wronged.(b) 

This subsection applies if D’s loss of self-control was attributable to a combination of the(5) 
matters mentioned in subsections (3) and (4).

In determining whether a loss of self-control had a qualifying trigger—(6) 

D’s fear of serious violence is to be disregarded to the extent that it was caused by(a) 
a thing which D incited to be done or said for the purpose of providing an excuse to
use violence;

a sense of being seriously wronged by a thing done or said is not justifi able if D incited(b)
the thing to be done or said for the purpose of providing an excuse to use violence;

the fact that a thing done or said constituted sexual infi delity is to be disregarded.(c)
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Under the old law provocation was available if the defendant lost self-control as a result of 
something ‘said or done’. Th e new law has greatly narrowed the law. To be a qualifying trig-
ger the thing said or done must fall within one of the three categories in section 55. In brief 
these are:

Fear of serious violence.(1) 
An extremely provocative act.(2) 
A combination of a fear of violence and an extremely provocative act.(3) 

Fear of serious violence as a qualifying trigger
Th ere are several things to notice about this trigger. First, there only needs to be a fear of 
violence, it does not need to be shown that there was violence. Th e trigger would apply even 
where the defendant incorrectly believed that violence was to be used against him or her.

Second, the fear must be of serious violence. Th is suggests that fear of damage to property, 
or fear of minor acts of violence would not be enough.

Th ird, the threat of violence can be to D or another person. So if D kills V having lost 
self-control because V is threatening serious violence against his or her child, the defence 
will be available.

Fourth, it appears that the trigger only applies in cases where D kills the person who is 
posing the threat of serious violence. So, if D, in the face of violence from V, kills X, it appears 
the defence of loss of control will not be available.42

Fift h, according to section 55(6)(a) D cannot rely on this trigger if what caused the fear 
of violence was ‘a thing which D incited to be done or said for the purpose of providing an 
excuse to use violence’. Th is restriction is designed to prevent a defendant who deliberately 
tries to get V to attack him or her so that he or she can use violence against V. So if D were 
to say to V, ‘Go on, punch me in the face’, hoping that V would do so, so he or she could use 
serious violence against V, he or she could not rely on loss of control. Notice, however, that 
the restriction only applies if D incited the attack for the purpose of providing an excuse. So 
if D was insulting V for the fun of it and as a result V attacked him or her, the loss of control 
defence would still be available.

Sixth, remember that there must be a loss of self-control. So, if D saw that V was going to 
attack him, and calmly concluded that the only way to prevent the attack would be to kill 
V, the defence of loss of control would not be available because D would not have lost self-
control. In such a case D may be able to rely on self-defence.

Th at last point leads to an important issue. In most cases where D, facing a fear of seri-
ous violence, kills V, he or she will be able to rely on the defence of self-defence. Th at is a 
complete defence to murder. So where the defendant has a choice he or she should use self-
defence rather than loss of control. With that in mind, when will a defendant want to use loss 
of self-control under the fear of violence trigger?

Th e answer is where the killing was not reasonable in the circumstances of the case. As 
we shall see when we discuss self-defence in Chapter 10, self-defence is only available where 
the degree of forced used is reasonable. So loss of control may be appropriate where there 
was a way of escaping from the violence which made it reasonable for D to escape rather 
than kill V, but that in the face of the violence D lost self-control and killed. In such a case 

42 If D is facing violence from V and tries to kill V, but misses, and kills X, it should be possible to ‘transfer’ 
the defence.
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self-defence may not be available (it was not reasonable to kill), but loss of control might be. 
Th ere may also be cases where D could have prevented the threat by using a less force than 
killing. Again in such a case D may not be able to rely on self-defence, but might be able to 
rely on loss of control. Th e government has set out the two circumstances in which it believes 
that the trigger may be relevant:

where a victim of sustained abuse kills his or her abuser in order to thwart an attack (1) 
which is anticipated but not immediately imminent; and
where someone overreacts to what they perceive as an imminent threat.(2) 43

Th e government accepts that the trigger will rarely be relied upon:

The Law Commission’s proposal for a new partial defence of killing in response to a fear of 
serious violence is intended to plug what they see as a loophole in circumstances when the 
defendant, fearing serious violence from an aggressor, overreacts by killing the aggressor 
in order to prevent the feared attack. We do not think that there is much of a loophole in 
practice, partly because the scope of the complete defence of self-defence is so wide and 
partly because of the way that the courts have over the years extended the application of 
the partial defence of provocation. Our analysis of cases from 2005 did not reveal anywhere 
a murder conviction appeared to have resulted inappropriately as a result of the absence of 
such a partial defence.44

Being seriously wronged as a qualifying trigger
Th e second form of qualifying trigger is where the defendant is facing circumstances of 
an extremely grave character and the defendant has a justifi able sense of being seriously 
wronged. →4 (p.303) Note the following important points about this trigger:

Th e defendant must have been facing circumstances of an ‘extremely grave character’. (1) 
Th e statute does not really explain what these words mean. It is suggested that the best 
interpretation is that the circumstances facing the defendant must have been unu-
sual, and not part of the normal trials and disappointments of life. Th e circumstances 
could not be events which ordinary people would regard as trivial. So, being jostled in 
a supermarket, having someone queue jump in front of you, or being sworn at would 
not amount, in themselves, to grave circumstances.
Th e defendant must have a justifi able sense of being seriously wronged. Just because (2) 
the defendant feels he was wronged does not mean that in fact he was. Th is involves 
an objective test. So a man who kills a traffi  c warden who has just put a ticket on his 
car, could not rely on loss of control. However, badly he might think the traffi  c war-
den has behaved, the injury would not be regarded as a serious wrong. In a decision 
under the old law, Doughty,45 it was assumed that the crying of a baby could consti-
tute a provocative act. Th at decision would not be followed under the new provisions. 
However annoying the crying might be, it would not create a justifi able sense of being 
seriously wronged. Th e legislation seems designed to restrict this defence to a very 
narrow range of cases. Minor insults and upsets will be insuffi  cient. Th e government 
gave the example of a victim of rape who killed her attacker as being the kind of case 

43 Ministry of Justice (2009: para. 27).   44 Ibid at para. 26.   45 (1986) 83 Cr App R 319 (CA).
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where the defence might be available.46 Th at again suggests that only rarely will the 
trigger be available. One issue which the courts will need to address is a case where 
the victim did something that would not be a serious wrong to most people, but was 
to the defendant. For example, throwing a piece of bacon at someone might not be a 
grave wrong to some people, but it might be to a Muslim.
Th e act must be a serious wrong to the defendant. If, therefore, the defendant came (3) 
across someone uttering terrible insults to her friend, she could probably not argue 
that they were a grave wrong to her. Th is is not straightforward, however. Has some-
one who has sexually abused a child, committed a grave wrong to the child’s parents? 
Can racial insults uttered to one person be seen as insults to all people of that race, 
allowing a passer-by who hears them and loses self-control and kill to rely on the 
defence?
Th e trigger can only be used where there is something said or done. So circumstances (4) 
alone could not amount to a qualifying trigger. Th e fact that a defendant’s shares have 
collapsed in value or that there is a terrible traffi  c jam would not amount to something 
‘done or said’.
Section 55(6)(c) specifi cally provides that sexual infi delity is not a thing said or done (5) 
that can amount to a qualifying trigger. Th is provision was introduced because it was 
felt that juries were being too sympathetic to men who killed their partners when 
 discovering their partners were being unfaithful. Of course, there could be a case 
where D killed V aft er she was unfaithful to him, but he could point to some other 
trigger which justifi ed him having the defence. Th e government states:

It is quite unacceptable for a defendant who has killed an unfaithful partner to seek to blame 
the victim for what occurred. We want to make it absolutely clear that sexual infi delity on the 
part of the victim can never justify reducing a murder charge to manslaughter. This should 
be the case even if sexual infi delity is present in combination with a range of other trivial and 
commonplace factors.47

The term ‘sexual infidelity’ is narrow. It would not cover sexual comments mat-
ters which are not ‘infidelity’, such as complaints about a party’s sexual perform-
ance. Also the courts will, no doubt, need to consider what counts as infidelity: 
would viewing pornography count as infidelity? And what about a man who 
finds his partner is having sex with someone the evening after they split up? 
Presumably, that is not infidelity as such. And what about a father who discovers 
his young daughter is having sex against his religious beliefs?48 Can it be said that 
the daughter is not being faithful to her family’s beliefs? That seems to be stretch-
ing it too far.
Section 55(6)(b) makes it clear that D cannot rely on something said or done if he or (6) 
she incited it for the purpose of providing an excuse. So if D asked V to say the most 
insulting thing that V could think of in order to provide him or her with an excuse 
for killing V, he or she could not rely on this as a qualifying trigger for the purposes 
of the defence.

46 Ministry of Justice (2009: para. 34).   47 Ibid at para. 32.
48 R v Mohammed [2005] EWCA Crim 1880.

It is quite unacceptable for a defendant who has killed an unfaithful partner to seek to blame 
the victim for what occurred. We want to make it absolutely clear that sexual infi delity on the
part of the victim can never justify reducing a murder charge to manslaughter. This should
be the case even if sexual infi delity is present in combination with a range of other trivial and
commonplace factors.47
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. would a person with normal tolerance and 
self-restraint have acted as d did?
In order to rely successfully on the defence of loss of control it is not enough for the defend-
ant just to show that he or she lost his or her self-control as a result of a qualifying trigger. It 
must also be shown that a ‘person of D’s sex and age, with a normal degree of tolerance and 
self-restraint and in the circumstances of D, might have reacted in the same or in a similar 
way to D.’ Th is objective49 question is entirely one for the jury.

Th is objective limb of the test proved highly problematic for the old law on provocation 
and a number of issues need to be addressed:

Th e normal degree of tolerance and self-restraint
Th e reference to a normal degree of tolerance is designed to prevent a defendant from using 
the defence who loses self-control because he or she is intolerant or has low levels of self-
restraint. If a person with normal powers of tolerance and self-restraint would not have 
responded to the qualifying trigger by killing the victim, then the defendant cannot rely on 
the defence. Th e test here operates in a strict way. Even if the defendant has lower levels of 
tolerance and self-restraint through no fault of his or her own, for example, because he or 
she has a mental illness, he or she is still required to show the levels of tolerance and self-
restraint of an ordinary person of his or her age and sex. Such a defendant would be better 
off  relying on the defence of diminished responsibility.

Th e reference to tolerance is designed to deal with cases where the defendant regards 
actions as particularly provocative because of his or her intolerant belief. If, for example, 
a son informed his homophobic father that he was gay and the father then fl ew into a rage 
and killed the son, the father would not be able to rely on the loss of control defence. Th at 
would be for two main reasons. First, the information about the son’s sexuality could not be 
regarded as giving D a ‘justifi able sense of being seriously wronged’. It could not, therefore, 
be a qualifying trigger. Second, because a person with a normal degree of tolerance would 
not react by killing his or her son. His response indicates he was unusually intolerant.

Th e reference to self-restraint is an acknowledgement that the law expects people to show 
self-control. Even if a person is gravely insulting, the defendant should show restraint. 
However, the defence acknowledges that there are circumstances where, even armed with 
the self-restraint of an ordinary person, someone might kill in the face of grave wrong. An 
important point to notice is that all the defendant needs to show is that the person of normal 
tolerance and restraint might have reacted in the way he or she did. If the jury are not sure 
whether or not the normal person would have responded in that way they should allow the 
defendant to use the defence.

In section 54(3) of the Coroners and Justice Act 2009 it is explained that the reference 
to D’s circumstances ‘is a reference to all of D’s circumstances other than those whose 
only relevance to D’s conduct is that they bear on D’s general capacity for tolerance or self-
restraint.’ Th at indicates that a defendant cannot use his or her personal circumstances or 
characteristics to aff ect the level of toleration or restraint expected. However, a jury could 
take these into account in determining whether a person with normal degrees of tolerance 
and self-restraint would have acted as the defendant did, as we will discuss in the next 
paragraph.

49 For the diff erence between an objective and subjective question, see p.30.
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Th e reference to the defendant’s circumstances
Section 54(1)(c) states that the jury should consider how the person of D’s age and sex and 
in the circumstances of D would have reacted. Th e signifi cance of this is that it allows the 
jury to take into account the circumstances the defendant was in. One consequence of this 
is that the nature of the trigger must be seen in the light of the defendant’s history.50 Th is 
means that what might appear to be a minor wrong, when seen in the light of the history 
of the event, is in fact a grave wrong. For example, if Alf has repeatedly sexually abused his 
daughter, Bertha, and one day calls her ‘a whore’, this is a far graver wrong to Bertha, in the 
context of their relationship, than it would be if he said those words to a stranger. Sometimes 
the courts have referred to the concept of ‘cumulative provocation’, where a long series of 
incidents, each minor in itself, cause the defendant to lose his or her self-control aft er being 
provoked by the ‘last straw’.51

Normal degree or self-restraint and tolerance
Th e jury are required to consider how a person of the defendant’s age and sex, with a normal 
degree of tolerance and self-restraint might have reacted. Th e use of the word ‘normal’ is 
important. Th e previous law on provocation used the word ‘reasonable’, which might have 
indicated that the defendant had to be particularly virtuous. Th e word normal indicates 
that the jury require the defendant to show the kind of self-restraint and tolerance that 
normal people have, and not require the defendant to show unusual levels of self-restraint 
or tolerance. A tricky question might be a father with strong religious beliefs who discov-
ers his daughter is behaving in a way he believes to be immoral.52 Can his religious beliefs 
mean that her conduct constitutes a graver wrong to him than it would be to someone else? 
Or does the requirement of being reasonably tolerant mean he cannot rely on his religious 
beliefs to explain why the conduct was a more serious wrong? And, if he can, might his 
religious beliefs also work the other way and mean he should be more self-controlled than 
other people?!

Th e reference to age and sex
It is not clear from the wording of section 54(1)(c) whether the defendant’s age is a factor 
in deciding how much tolerance or self-restraint can be expected. Under the old law on 
provocation Lord Diplock, in the case of Camplin,53 had concluded that the courts could not 
expect an ‘old head on young shoulders’ and therefore required the jury to consider whether 
the defendant had demonstrated the level of self-control expected of a person of his or her 
age. Although the language of the section is not absolutely clear, it is submitted that the 
best view is that the same approach should be taken with the new off ence. Th e jury should 
consider what the normal degree of tolerance and self-restraint would be for a person of D’s 
age and sex.

Th e reference to sex in the section is rather odd. It implies that diff erent degrees of 
 tolerance and self-restraint might be expected from men and women. While it is arguable 

50 A point emphasized by Lord Goff  in Morhall [1996] AC 90 (HL). See Hill [2008] EWCA Crim 76, where 
it was accepted that a person who had suff ered sexual abuse as a child might fi nd a sexual assault more pro-
voking than another defendant.

51 A. Briggs (1996). 52 e.g. R v Mohammed [2005] EWCA Crim 1880.
53 [1978] AC 705 (HL).
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that a particular insult or circumstance might be graver for a woman than a man, or vice 
versa, there is no good reason why the level of tolerance or self-restraint should be any 
diff erent.

Th e reaction of the hypothetical person
Section 54 requires the jury to consider whether the person of D’s age and sex might have 
reacted in the same or in a similar way to D. Th is requires the jury to consider not just 
whether the person would have lost self-control and killed, but also whether they would 
have done so in the way the defendant did. Imagine, for example, a defendant who when 
gravely wronged loses self-control and kills in a particularly barbaric way. Th en a jury might 
conclude that although a normal person might have lost self-control as a result of the wrong, 
they would not have acted so savagely, and so the defendant could not use the defence. In 
van Dongen,54 a case heard under the old law, the court held that even if a reasonable person 
might have reacted violently, he or she would not have given the victim fi ft een head wounds; 
most of them while the victim was defenceless on the ground.55 If the case was heard under 
the new law, even if a jury were persuaded that a reasonable person would have lost control 
they might not be persuaded that the reasonable person would have attacked the victim in 
such a prolonged way.

. loss of control and victims of domestic violence
One issue which greatly troubled the courts in the old law of provocation were cases where a 
victim of domestic violence had killed their abusive spouse. Th e following is an example of 
how such cases were dealt with under the old law:

R v Ahluwalia
[1992] 4 All ER 889 (CA)56

Kiranjit Ahluwalia was an Asian woman who had entered an arranged marriage with 
her husband. She had suff ered many years of violence and abuse from him. Th is included 
an attempt to kill her. One evening the husband threatened to attack her. Th at night, 
while he was asleep, Ahluwalia poured petrol over him and set it alight. Th e husband 
died from the burns he received. At her trial the judge directed the jury that it had to 
be shown that Ahluwalia had suff ered a sudden and temporary loss of self-control. She 
appealed, inter alia, on the ground that such a direction was incorrect.

Lord Taylor of Gosforth CJ

The phrase ‘sudden and temporary loss of self-control’ encapsulates an essential ingredient 
of the defence of provocation in a clear and readily understandable phrase. It serves to under-
line that the defence is concerned with the actions of an individual who is not, at the moment 

54 [2005] Crim LR 971 (CA).
55 See Fontaine (2009) for a discussion of how emotional disturbance can aff ect cognitive capacity as well 

as levels of self-control.
56 (1993) 96 Cr App R 133, [1993] Crim LR 63.

Lord Taylor of Gosforth CJ

The phrase ‘sudden and temporary loss of self-control’ encapsulates an essential ingredient
of the defence of provocation in a clear and readily understandable phrase. It serves to under-
line that the defence is concerned with the actions of an individual who is not, at the moment



252 |  criminal law: text, cases, and materials

when he or she acts violently, master of his or her own mind. Mr Robertson suggested that 
the phrase might lead the jury to think provocation could not arise for consideration unless 
the defendant’s act followed immediately upon the acts or words which constituted the 
alleged provocation. He submits a direction to this effect would have been inappropriate and 
inconsistent with a number of authorities (see, for example, R v Hall (1928) 21 Cr App R 48, 
Lee Chun-Chuen v R [1963] AC 220 and Parker v R [1964] AC 1369).

Nevertheless, it is open to the judge, when deciding whether there is any evidence of 
provocation to be left to the jury, and open to the jury when considering such evidence, 
to take account of the interval between the provocative conduct and the reaction of the 
defendant to it. Time for refl ection may show that after the provocative conduct made its 
impact on the mind of the defendant, he or she kept or regained self-control. The passage 
of time following the provocation may also show that the subsequent attack was planned or 
based on motives, such as revenge or punishment, inconsistent with the loss of self-control 
and therefore with the defence of provocation. In some cases, such an interval may wholly 
undermine the defence of provocation; that, however, depends entirely on the facts of the 
individual case and is not a principle of law.

Mr Robertson referred to the phrase ‘cooling off period’ which has sometimes been 
applied to an interval of time between the provocation relied upon and the fatal act. He sug-
gests that although in many cases such an interval may indeed be a time for cooling and 
regaining self-control so as to forfeit the protection of the defence, in others the time lapse 
has an opposite effect. He submits, relying on expert evidence not before the trial judge, that 
women who have been subjected frequently over a period to violent treatment may react to 
the fi nal act or words by what he calls a ‘slow-burn’ reaction rather than by an immediate loss 
of self-control.

We accept that the subjective element in the defence of provocation would not as a mat-
ter of law be negatived simply because of the delayed reaction in such cases, provided that 
there was at the time of the killing a ‘sudden and temporary loss of self-control’ caused by 
the alleged provocation. However, the longer the delay and the stronger the evidence of 
deliberation on the part of the defendant, the more likely it will be that the prosecution will 
negative provocation.

In the present case, despite the delay after the last provocative act or words by the 
deceased, and despite the appellant’s apparent deliberation in seeking and lighting the petrol, 
the trial judge nevertheless left the issue of provocation to the jury. His references to ‘sudden 
and temporary loss of self-control’ were correct in law. He did not suggest to the jury that 
they should or might reject the defence of provocation because the last provocative act or 
word of the deceased was not followed immediately by the appellant’s fatal acts.

We consider that the learned judge’s direction was in accordance with the well established 
law and cannot be faulted.

Mr Robertson’s argument in support of this ground of appeal amounted in reality to an 
invitation to this court to change the law. We are bound by the previous decisions of this court 
to which reference has been made, unless we are convinced that they were wholly wrong. 
Where a particular principle of law has been reaffi rmed so many times and applied so gener-
ally over such a long period, it must be a matter for Parliament to consider any change. There 
are important considerations of public policy which would be involved should provocation 
be redefi ned so as possibly to blur the distinction between sudden loss of self-control and 
deliberate retribution.

[The Court of Appeal went on to decide that a retrial should be ordered because evidence 
concerning diminished responsibility was not properly left for consideration by the jury.]

Appeal allowed. Conviction quashed. Retrial ordered.
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It is not clear whether or not under the new law Mrs Ahluwalia would be able to rely on the 
defence of loss of control. She would almost certainly be able to show that she was facing 
circumstances of a grave character. She would also be able to show that she had a justifi able 
sense of being seriously wronged. Indeed she would also be able to show she had a fear of 
serious violence from the defendant. So, she would have no diffi  culty in showing that there 
was a qualifying trigger.

A more diffi  cult issue would be whether she could show that she had lost her self-control 
as a result of the qualifying trigger. Th e prosecution might argue that her acts before the 
killing reveal that she was acting in a calm and deliberate way, rather than in the way one 
would expect a person who had lost self-control. Indeed they might even suggest she was 
acting out of revenge. Th e defence was that she had lost her self-control through the despair 
and abasement suff ered during the violence. While ‘angry loss of self-control’ might reveal 
itself in shouting and stamping, loss of self-control following sustained abuse might mani-
fest itself diff erently.

Th e courts might place less weight on the requirement of loss of control under the new 
defence. Th e defi nition of the qualifying trigger is so narrow that it may be that once a 
defendant is able to show that she was facing a fear of serious violence or a grave wrong, that 
it will be seen as very likely to follow they lost self-control.57 Th e jury would also need to 
consider whether a person of Ahluwalia’s age and in her circumstances, but with a normal 
degree of tolerance and self-restraint, would have acted as she did. Th e defence might try 
and introduce evidence from an expert in the experience of abused women who could give 
evidence about the impact of abuse.

QU E ST IONS
Following a brain injury suff ered in a car crash Mick fi nds that he suff ers from 1. 
moments of intense irritability. One day Paul calls him a ‘short tempered idiot’, 
following which Mick fl ies into a terrible rage and kills Paul. Is Mick guilty of 
murder?

For guidance on answering this question, please visit the Online Resource Centre 
that accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

Professor Bach is a psychologist who specializes in techniques to control anger. A 2. 
colleague describes his latest book as ‘utter rubbish’, Bach loses his temper and kills 
him. Can the jury expect Bach to exhibit a higher level of self-control than ordinary 
self-control?
Why should gender aff ect the level of self-control expected?3. 
Withey (2011) quotes Baroness Mallalieu’s observations:4. 

 ‘I have had people turn to me, look at me in disbelief and say, “How on earth did you 
let that pass through the House of Lords?” . . . however, if these clauses on provocation 
go through I shall not be able to show my face again there at all. Th e phrase “dog’s 
breakfast” would be a kindness.’

 Is that a fair summary of the new law on loss of control?

57 Herring (2011b).
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 diminished responsibility

DE F I N I T ION
Diminished responsibility is a defence only to murder and, if successful, reduces the 
charge to manslaughter.
Diminished responsibility: the defendant must show that he or she suff ered from an 
abnormality of mental functioning, arising from a recognized medical condition, 
which provides an explanation for committing the killing. It must be shown that the 
abnormality substantially impaired his or her ability to understand the nature of his or 
her conduct, form a rational judgment, and exercise self-control.

Diminished responsibility is a defence only to murder.58 Even then it is only a partial defence. 
If successfully raised the accused will be acquitted of murder, but convicted of manslaugh-
ter.59 Th e signifi cance of this is that on sentencing for manslaughter the judge has a discre-
tion as to the appropriate sentence, while for murder only the life sentence can be imposed.

Diminished responsibility is defi ned in section 2(1) of the Homicide Act 1957, as amended 
by the Coroners and Justice Act 2009:

(1)  A person (“D”) who kills or is a party to the killing of another is not to be convicted of 
murder if D was suffering from an abnormality of mental functioning which—

(a) arose from a recognised medical condition,

(b) substantially impaired D’s ability to do one or more of the things mentioned in sub-
section (1A), and

(c) provides an explanation for D’s acts and omissions in doing or being a party to the 
killing.

(1A) Those things are—

(a) to understand the nature of D’s conduct;

58 Diminished responsibility is not a defence to attempted murder (Campbell [1997] Crim LR 495 (CA)). 
Diminished responsibility cannot be relied upon if the defendant has been found unfit to plead under the 
Criminal Procedure (Insanity and Unfitness to Plead) Act 1991 (R v Antoine [2000] 2 All ER 208 (HL)).

59 Homicide Act 1957, s. 2(3).
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DE F I N I T ION
Diminished responsibility is a defence only to murder and, if successful, reduces the 
charge to manslaughter.

Diminished responsibility: the defendant must show that he or she suff ered from an 
abnormality of mental functioning, arising from a recognized medical condition, 
which provides an explanation for committing the killing. It must be shown that the 
abnormality substantially impaired his or her ability to understand the nature of his or 
her conduct, form a rational judgment, and exercise self-control.

(1)  A person (“D”) who kills or is a party to the killing of another is not to be convicted of
murder if D was suffering from an abnormality of mental functioning which—

(a) arose from a recognised medical condition,

(b) substantially impaired D’s ability to do one or more of the things mentioned in sub-
section (1A), and

(c) provides an explanation for D’s acts and omissions in doing or being a party to the
killing.

(1A) Those things are—

(a) to understand the nature of D’s conduct;
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(b) to form a rational judgment;

(c) to exercise self-control.

(1B)  For the purposes of subsection (1)(c), an abnormality of mental functioning provides an 
explanation for D’s conduct if it causes, or is a signifi cant contributory factor in causing, 
D to carry out that conduct.

It should be stressed that if the defendant wishes to raise the defence of diminished 
responsibility the burden of proof of establishing the defence is on him or her, but only 
on a balance of probabilities.60 Th is has been held to be consistent with Article 6(2) of 
the ECHR because the prosecution is required to prove the elements of murder, and the 
burden on the defendant of raising the defence of diminished responsibility rests on him 
or her only if he or she wishes to raise it.61 Indeed the judge should not instruct the jury 
about diminished responsibility unless the defendant has consented to it being raised.62

In practice if the defendant pleads guilty to manslaughter on the ground of diminished 
responsibility the prosecution will oft en accept such a plea and not seek to disprove it.63

However, the Court of Appeal in Vinagre64 has stated that the prosecution should do this 
only where there is clear evidence of the defendant’s mental abnormality. If there is not, 
the jury should be presented with the evidence and be left  to decide whether there is suf-
fi cient evidence of diminished responsibility or whether the defendant must be convicted 
of murder.

Th ere are four requirements that must be met if a defendant wishes to rely on diminished 
responsibility:

He or she was suff ering from an abnormality of mental functioning.(1) 
Th e abnormality of mental functioning was caused by a recognized medical (2) 
condition.
As a result of the abnormality the defendant’s ability to understand the nature of his (3) 
or her conduct, form a rational judgment, or exercise self-control, was substantially 
impaired.
Th at the abnormality of mental functioning provided an explanation for the defend-(4) 
ant’s conduct, in that it was a signifi cant contributory factor in carrying it out.

Section 2(1) of the Homicide Act 1957 was signifi cantly reformed by the Coroners and 
Justice Act 2009. Th e case law on the old law therefore needs to be treated with great care. It 
is noticeable that in the old law the defence had been interpreted fl exibly to ensure that those 
thought deserving of a defence by doctors or lawyers were provided with one.65 Th e new 
defi nition of the defence is notably tighter and may well prove more diffi  cult to establish.

. ‘abnormality of mental functioning’
Under the old law it was only necessary to prove an abnormality of mind. In Byrne66 it 
was held that it was enough that the defendant’s mind was suffi  ciently diff erent from a 

60 Ibid, s. 2(2); Dunbar [1958] 1 QB 1. 61 R v Ali; R v Jordan [2001] 2 WLR 211 (CA).
62 Campbell (1986) 84 Cr App R 255 (CA). 63 Dell (1982: 814).
64 (1979) 69 Cr App R 104 (CA).
65 For a very thorough consideration of the defence of diminished responsibility, see Mackay (1995: ch. 4). 
66 [1960] 2 QB 396.

(b) to form a rational judgment;

(c) to exercise self-control.

(1B)  For the purposes of subsection (1)(c), an abnormality of mental functioning provides an
explanation for D’s conduct if it causes, or is a signifi cant contributory factor in causing,
D to carry out that conduct.
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normal mind to be classifi ed as abnormal. Th e new law is much stricter than that. It must 
be shown that the defendant has a ‘recognised medical condition’. Under the old law the 
defendant in Vinagre67 was found to have killed his wife while suff ering from ‘Othello syn-
drome’, defi ned as ‘morbid jealousy for which there was no cause’, and entitled to rely on 
the defence of diminished responsibility. Cynics might believe the syndrome was invented 
by the  defendant’s lawyers to enable him to use the defence. Such a decision could not be 
reached under the new law, unless the defendant was able to show ‘Othello syndrome’ was 
a recognized medical condition. Th e government, in proposing the reforms explained that 
they would bring the

terminology up-to-date in a way which would accommodate future developments in diag-
nostic practice and encourage defences to be grounded in a valid medical diagnosis linked 
to the accepted classifi catory systems which together encompass the recognised physical, 
psychiatric and psychological conditions.68

Although the condition must be a recognized mental condition, it does not have to be a seri-
ous mental illness. A mild depression would be suffi  cient, although a defendant suff ering 
from that might not be able to satisfy the other elements of the defence.

. the effect of the abnormality of mental 
functioning
It must be shown that the eff ect of the abnormality of mental functioning was to substantially 
impair one of the following: the defendant’s ability to understand the nature of his conduct, 
to form a rational judgment, or to exercise self-control. We shall consider these separately.

A failure to understand the nature of the conduct could mean that the defendant does not 
know what he or she is doing or did not understand the nature of his or her acts. It is diffi  cult 
to imagine a case where this could apply. Remember that we are dealing with cases which 
would otherwise be murder. It cannot, therefore, be relevant in a case where the defendant 
did not know what he or she was doing. Th e defendant is only guilty of murder if he or she 
intended to kill or cause grievous bodily harm. So, if the defendant believed he was killing 
a garden gnome when in fact he was killing his neighbour he would not be guilty of murder 
because he did not intend to kill a person.69 Rarely will a defendant not understand the 
nature of his or her acts, but still have the necessary intent. Further, a defendant who is suf-
fering a disease of the mind which means they do not know the nature and quality of their 
acts can use the defence of insanity, which is a complete defence. So in most cases where a 
defendant’s mental abnormality means they do not understand the nature of their conduct, 
they will not have the necessary intention to be guilty of murder or they will use the defence 
of insanity.70 Th e Law Commission gives the following example of a case where this version 
of the defence might apply:

a boy aged 10 who has been left to play very violent video games for hours on end for much of 
his life, loses his temper and kills another child when the child attempts to take a game from 

67 (1979) 69 Cr App R 104 (CA). 68 Ministry of Justice (2008: para. 49).
69 And, no, a gnome is not a person, however strongly you may feel about them! 
70 Th e defence of insanity is discussed further in Chapter 10.

terminology up-to-date in a way which would accommodate future developments in diag-
nostic practice and encourage defences to be grounded in a valid medical diagnosis linked
to the accepted classifi catory systems which together encompass the recognised physical,
psychiatric and psychological conditions.68

a boy aged 10 who has been left to play very violent video games for hours on end for much of
his life, loses his temper and kills another child when the child attempts to take a game from
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him. When interviewed, he shows no real understanding that, when a person is killed they 
cannot simply be later revived, as happens in the games he has been continually playing.71

An alternative ground for the defence is to argue that the abnormality substantially impaired 
the defendant’s ability to form a rational judgment. Th e Law Commission gives the follow-
ing as an example:

a mentally sub-normal boy believes that he must follow his older brother’s instructions, even 
when they involve taking part in a killing. He says, ‘I wouldn’t dream of disobeying my brother 
and he would never tell me to do something if it was really wrong’.72

Th e defendant relying on this ground will need to show that his or her ability to make an 
assessment of what is the right thing to do has been substantially impaired by the mental 
abnormality.

Th e fi nal possible impact of the abnormality is that it aff ects the defendant’s ability to 
exercise self-control. As we shall see shortly there is the defence of loss of control which is 
available in some cases of self-control. Although there may be some overlap between the two 
defences it is important to appreciate the diff erences. First, for diminished responsibility it 
is necessary to show there was an abnormality of mental functioning; there is no need to 
show that for loss of control. Second, for loss of control the defendant must have shown a 
normal degree of tolerance and self-restraint, while diminished responsibility has no such 
requirement. So, diminished responsibility is appropriate in a case where a defendant suf-
fering from a mental abnormality has lost self-control and killed. Th e Law Commission uses 
the following example of the kind of loss of self-control in question:

a man says that sometimes the devil takes control of him and implants in him a desire to kill, 
a desire that must be acted on before the devil will go away.73

An important point to notice about the defence is that all that needs to be shown is that 
there is a substantial impairment in the defendant’s ability to do one of the three things 
we have just discussed. Th is suggests a complete impairment is not required. So a defend-
ant may still have some ability to exercise self-control or form a rational judgment, but 
still suff er a substantial impairment if his or her abilities have been severely limited. 
On the other hand in Osborne74 the fact the defendant suff ered from attention defi cit 
hyperactivity disorder did not necessarily mean that the impairment of responsibility 
was substantial.

Th e leading case on the meaning of substantial is the following:75

R v R
[2010] EWCA Crim 194

Th e appellant (known only as R) killed his cousin, with whose wife he was having an 
aff air. At his trial for murder he relied on the defence of diminished responsibility. He 

71 Law Commission Report No. 304 (2006: para. 5.121).   72 Ibid.   73 Ibid.
74 [2010] EWCA Crim 547.   75 See Wake (2011) for further discussion.

him. When interviewed, he shows no real understanding that, when a person is killed they
cannot simply be later revived, as happens in the games he has been continually playing.71

a mentally sub-normal boy believes that he must follow his older brother’s instructions, even
when they involve taking part in a killing. He says, ‘I wouldn’t dream of disobeying my brother
and he would never tell me to do something if it was really wrong’.72

a man says that sometimes the devil takes control of him and implants in him a desire to kill,
a desire that must be acted on before the devil will go away.73
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was convicted and appealed on the basis that the judge had failed to adequately direct 
the jury on the meaning of ‘substantial’.

Lord Judge CJ

15. To address the submissions advanced by Mr Glen, we must start at the beginning.
“Substantially” is an ordinary English word which appears in the context of a statutory 

provision creating a special defence which, to refl ect reduced mental responsibility for what 
otherwise would be murderous actions, reduces the crime from murder to manslaughter. Its 
presence in the statute is deliberate. It is designed to ensure that the murderous activity of a 
defendant should not result in a conviction for manslaughter rather than murder on account of 
any impairment of mental responsibility, however trivial and insignifi cant; but equally that the 
defence should be available without the defendant having to show that his mental respon-
sibility for his actions was so grossly impaired as to be extinguished. That is the purpose of 
this defence and this language. The Concise Oxford Dictionary offers “of real importance” 
and “having substance” as suggested meanings for “substantially”. But, in reality, even the 
Concise Oxford Dictionary tells us very little more about the ordinary meaning and under-
standing to be attached to the word “substantially”. The jury must decide for itself whether 
the defendant’s mental responsibility for his actions was impaired and, assuming that they 
fi nd that it was, whether the impairment was substantial.

. explanation for the acts
Section 2(1)(c) requires proof that the defendant’s abnormality of mental functioning ‘pro-
vides an explanation for D’s acts and omissions in doing or being a party to the killing’. Th is 
is a rather strangely worded provision. Presumably it is designed to ensure that not only 
does the defendant suff er an abnormality of mental functioning, but that it is a cause of the 
killing. Without this provision a defendant might have killed while suff ering from a mental 
abnormality, but the abnormality not, in fact, have anything to do with the killing. So, even 
if the defence produce evidence that the defendant suff ered from an abnormality of mind, 
the jury still need to determine that its impact was such as to cause the substantial impair-
ment.76 Th e requirement is explored further in this passage:

R. Mackay, ‘The Coroners and Justice Act 2009—partial defences to murder 
(2) The new diminished responsibility plea’ [2010] Criminal Law Review 290 at 
297–300

Provides an explanation for D’s acts and omissions in doing or being a party to the 
killing

This provision follows the recommendation of the Law Commission. Initially the Commission 
recommended a stronger causal provision which was as follows,

“the abnormality was a signifi cant cause of the defendant’s conduct in carrying out or taking part 
in the killing”.

76 Khan [2009] EWCA Crim 1569.

Lord Judge CJ

15. To address the submissions advanced by Mr Glen, we must start at the beginning.
“Substantially” is an ordinary English word which appears in the context of a statutory

provision creating a special defence which, to refl ect reduced mental responsibility for what
otherwise would be murderous actions, reduces the crime from murder to manslaughter. Its
presence in the statute is deliberate. It is designed to ensure that the murderous activity of a
defendant should not result in a conviction for manslaughter rather than murder on account of
any impairment of mental responsibility, however trivial and insignifi cant; but equally that the
defence should be available without the defendant having to show that his mental respon-
sibility for his actions was so grossly impaired as to be extinguished. That is the purpose of
this defence and this language. The Concise Oxford Dictionary offers “of real importance”
and “having substance” as suggested meanings for “substantially”. But, in reality, even the
Concise Oxford Dictionary tells us very little more about the ordinary meaning and under-
standing to be attached to the word “substantially”. The jury must decide for itself whether
the defendant’s mental responsibility for his actions was impaired and, assuming that they
fi nd that it was, whether the impairment was substantial.

Provides an explanation for D’s acts and omissions in doing or being a party to the 
killing

This provision follows the recommendation of the Law Commission. Initially the Commission
recommended a stronger causal provision which was as follows,

“the abnormality was a signifi cant cause of the defendant’s conduct in carrying out or taking part
in the killing”.
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However, after consultation the Commission decided that such a requirement might be 
 problematical and instead opted for the provision (which now appears in subs.(1)(c) of the 
1957 Act as amended) stating,

“we have framed the issue in these terms: the abnormality of mind, or developmental immatu-
rity, or both, must be shown to be ‘an explanation’ for D’s conduct. This ensures that there is an 
appropriate connection (that is, one that grounds a case for mitigation of the offence) between the 
abnormality of mental functioning or developmental immaturity and the killing. It leaves open the 
possibility, however, that other causes or explanations (like provocation) may be admitted to have 
been at work, without prejudicing the case for mitigation.”

Both the MOJ and government ministers have repeatedly opined that a stronger causal 
requirement is necessary. As a result subs.(1B) of the 1957 Act as amended provides:

“For the purposes of subsection (1)(c), an abnormality of mental functioning provides an explana-
tion for D’s conduct if it causes, or is a signifi cant contributory factor in causing, D to carry out that 
conduct.”

The MOJ has been adamant that, “there must be some connection between the condition 
and the killing for the partial defence to be justifi ed”. In its response to its consultation exer-
cise the MOJ further opined:

“With regard to the link between the impairment and the defendant’s conduct, we have carefully 
thought through the various comments made but have concluded that it is right to maintain the 
position set out in the consultation paper. We are satisfi ed that it is right that, while it need not be 
the sole cause of the defendant’s behaviour, it should be a signifi cant contributory factor in caus-
ing the conduct—that is, more than a merely trivial factor. The partial defence should certainly 
not succeed where the jury believes that the impairment made no difference to the defendant’s 
behaviour—he would have killed anyway.”

The Attorney General explained this further during debate on the Bill in the House of Lords 
saying:

“The Government consider it is necessary to spell out what connection between the abnormality 
of mental functioning and the killing is required for the partial defence to succeed. Otherwise a 
random coincidence would suffi ce. It need not be the sole cause or even the most important factor 
in causing the behaviour but it must be more than merely a trivial factor. We believe this gets the 
balance about right.”

The reference to “random coincidence” seems strange. How—it may be asked—can this 
be possible if the defendant is able to prove that his abnormality of mental functioning gave 
rise to a substantial impairment of one or more of the abilities specifi ed in subs.(1A) of the 
1957 Act as amended? Surely, if such is the case then the killing cannot have been a “random 
coincidence”. In any event, why, if the defendant proves that this is so, is this not enough? 
One possible line of argument is that subs.(1B) of the 1957 Act as amended is merely mak-
ing express provision for what is already impliedly provided for in the original s.2(1). Two 
sources might be used to support this approach. The fi rst is the following remark made by 
Lord Hutton in Dietschmann:

“I think that in referring to substantial impairment of mental responsibility the subsection does not 
require the abnormality of mind to be the sole cause of the defendant’s acts in doing the killing. 
In my opinion, even if the defendant would not have killed if he had not taken drink, the causative 
effect of the drink does not necessarily prevent an abnormality of mind suffered by the defendant 
from substantially impairing his mental responsibility for his fatal acts.”

However, after consultation the Commission decided that such a requirement might be
problematical and instead opted for the provision (which now appears in subs.(1)(c) of the
1957 Act as amended) stating,

“we have framed the issue in these terms: the abnormality of mind, or developmental immatu-
rity, or both, must be shown to be ‘an explanation’ for D’s conduct. This ensures that there is an
appropriate connection (that is, one that grounds a case for mitigation of the offence) between the
abnormality of mental functioning or developmental immaturity and the killing. It leaves open the
possibility, however, that other causes or explanations (like provocation) may be admitted to have
been at work, without prejudicing the case for mitigation.”

Both the MOJ and government ministers have repeatedly opined that a stronger causal
requirement is necessary. As a result subs.(1B) of the 1957 Act as amended provides:

“For the purposes of subsection (1)(c), an abnormality of mental functioning provides an explana-
tion for D’s conduct if it causes, or is a signifi cant contributory factor in causing, D to carry out that
conduct.”

The MOJ has been adamant that, “there must be some connection between the condition
and the killing for the partial defence to be justifi ed”. In its response to its consultation exer-
cise the MOJ further opined:

“With regard to the link between the impairment and the defendant’s conduct, we have carefully
thought through the various comments made but have concluded that it is right to maintain the
position set out in the consultation paper. We are satisfi ed that it is right that, while it need not be
the sole cause of the defendant’s behaviour, it should be a signifi cant contributory factor in caus-
ing the conduct—that is, more than a merely trivial factor. The partial defence should certainly
not succeed where the jury believes that the impairment made no difference to the defendant’s
behaviour—he would have killed anyway.”

The Attorney General explained this further during debate on the Bill in the House of Lords
saying:

“The Government consider it is necessary to spell out what connection between the abnormality
of mental functioning and the killing is required for the partial defence to succeed. Otherwise a
random coincidence would suffi ce. It need not be the sole cause or even the most important factor
in causing the behaviour but it must be more than merely a trivial factor. We believe this gets the
balance about right.”

The reference to “random coincidence” seems strange. How—it may be asked—can this
be possible if the defendant is able to prove that his abnormality of mental functioning gave
rise to a substantial impairment of one or more of the abilities specifi ed in subs.(1A) of the
1957 Act as amended? Surely, if such is the case then the killing cannot have been a “random
coincidence”. In any event, why, if the defendant proves that this is so, is this not enough?
One possible line of argument is that subs.(1B) of the 1957 Act as amended is merely mak-
ing express provision for what is already impliedly provided for in the original s.2(1). Two
sources might be used to support this approach. The fi rst is the following remark made by
Lord Hutton in Dietschmann:

“I think that in referring to substantial impairment of mental responsibility the subsection does not
require the abnormality of mind to be the sole cause of the defendant’s acts in doing the killing.e
In my opinion, even if the defendant would not have killed if he had not taken drink, the causative 
effect of the drink does not necessarily prevent an abnormality of mind suffered by the defendantk
from substantially impairing his mental responsibility for his fatal acts.”
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The second is the Judicial Studies Board Specimen Direction on diminished responsibility 
which states:

“Substantially impaired means just that. You must conclude that his abnormality of mind was a real 
cause of the defendant’s conduct. The defendant need not prove that his condition was the sole 
cause of it, but he must show that it was more than merely a trivial one [which did not make any 
real/appreciable difference to his ability to control himself].”

The following points can be made about these sources. First, Lord Hutton’s reference to 
“sole cause” has to be read in the context of the facts of the case, namely the causative 
relationship between the effect of alcohol and abnormality of mind. There is no suggestion in 
Dietschmann that his Lordship was seeking to express an opinion on the need for some more 
general causal requirement in s.2(1) of the 1957 Act. Secondly, the reference in the Specimen 
Direction to “real cause” is nowhere to be found in Lord Hutton’s judgment. Despite this 
the Specimen Direction was used by Maria Eagle MP, the Parliamentary Under-Secretary of 
State, to support her conclusion that:

“While there is no reference to causation in [the] statute, we believe that the existing requirement 
that the abnormality substantially impairs mental responsibility for the killing implies a causative 
connection and that in practice the law is applied in this way. We therefore do not consider that the 
approach we are taking here represents any real departure from current law and practice or indeed 
from the Law Commission proposal.”

However, such a conclusion seems highly contentious for, as is mentioned above, there 
is no real support for such a strict causal requirement within the original s.2(1) of the 
1957 Act. Not only that, no other diminished responsibility plea contains any such express 
requirement. In particular, none is to be found in the New South Wales revised plea upon 
which s.52 of the 2009 Act is modelled. Finally, it seems worth in this connection turn-
ing to the insanity defence. The M’Naghten Rules do not contain any such similar causal 
requirement. All the Rules require is “a defect of reason, from disease of the mind”. 
What is necessary is that a “disease of the mind” cause “a defect of reason”. There is 
no additional need to prove that the “disease of the mind” caused or was a signifi cant 
contributory factor in causing, D to carry out his conduct. As a result one is compelled 
to ask whether it will not now be easier for a defendant whose mental state at the time 
of the offence satisfi es all the elements of both pleas (with the exception of this causal 
requirement) to prove insanity within the M’Naghten Rules rather than the new dimin-
ished responsibility plea.

. diminished responsibility and intoxication
How should a jury deal with a case when at the time of the killing the defendant was both 
suff ering from an abnormality of mind and intoxicated? Th e issue has been addressed by the 
Court of Appeal77 under the old law, but a similar approach is likely to be followed with the 
current law.

77 See also Dietschmann [2003] UKHL 10; Wood [2008] EWCA Crim 1305.

The second is the Judicial Studies Board Specimen Direction on diminished responsibility 
which states:

“Substantially impaired means just that. You must conclude that his abnormality of mind was a real 
cause of the defendant’s conduct. The defendant need not prove that his condition was the sole e
cause of it, but he must show that it was more than merely a trivial one [which did not make any
real/appreciable difference to his ability to control himself].”

The following points can be made about these sources. First, Lord Hutton’s reference to
“sole cause” has to be read in the context of the facts of the case, namely the causative
relationship between the effect of alcohol and abnormality of mind. There is no suggestion in
Dietschmann that his Lordship was seeking to express an opinion on the need for some more 
general causal requirement in s.2(1) of the 1957 Act. Secondly, the reference in the Specimen
Direction to “real cause” is nowhere to be found in Lord Hutton’s judgment. Despite this
the Specimen Direction was used by Maria Eagle MP, the Parliamentary Under-Secretary of
State, to support her conclusion that:

“While there is no reference to causation in [the] statute, we believe that the existing requirement
that the abnormality substantially impairs mental responsibility for the killing implies a causative
connection and that in practice the law is applied in this way. We therefore do not consider that the
approach we are taking here represents any real departure from current law and practice or indeed
from the Law Commission proposal.”

However, such a conclusion seems highly contentious for, as is mentioned above, there
is no real support for such a strict causal requirement within the original s.2(1) of the
1957 Act. Not only that, no other diminished responsibility plea contains any such express
requirement. In particular, none is to be found in the New South Wales revised plea upon
which s.52 of the 2009 Act is modelled. Finally, it seems worth in this connection turn-
ing to the insanity defence. The M’Naghten Rules do not contain any such similar causal s
requirement. All the Rules require is “a defect of reason, from disease of the mind”.
What is necessary is that a “disease of the mind” cause “a defect of reason”. There is
no additional need to prove that the “disease of the mind” caused or was a signifi cant 
contributory factor in causing, D to carry out his conduct. As a result one is compelled 
to ask whether it will not now be easier for a defendant whose mental state at the time
of the offence satisfi es all the elements of both pleas (with the exception of this causal
requirement) to prove insanity within the M’Naghten Rules rather than the new dimin-s
ished responsibility plea.
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R v Stewart
[2009] EWCA Crim 59378

James Stewart suff ered from alcohol dependency syndrome, at the extreme end of this 
condition. In a drunken incident he killed the victim. He sought to raise the defence of 
diminished responsibility. At his trial the judge directed the jury in line with Tandy. In 
allowing his appeal the Court of Appeal took the opportunity to provide further guid-
ance in cases were a defendant suff ering from alcohol dependency syndrome seeks to 
rely on diminished responsibility.

Lord Judge CJ

30. We offer these suggestions to trial judges structuring a summing up for the purposes 
of the defence of diminished responsibility based on alcohol dependency syndrome. At an 
early stage the judge may wish to refl ect on the ordinary principles relating to voluntary 
intoxication. He should then outline the ingredients of the defence, effectively paraphrasing 
section 2 of the 1957 Act in the familiar way.

31. The jury should be directed to decide, fi rst, whether the defendant was indeed suffer-
ing from an abnormality of mind at the time of the killing. For this purpose R v Byrne [1960] 2 
QB 396 continues to be of assistance. The judge is likely to direct the jury that it does not nec-
essarily follow from the fact that the defendant suffers from alcohol dependency syndrome 
that he has established the necessary abnormality of mind. This depends on the jury’s fi nd-
ings about the nature and extent of the syndrome and whether, looking at the matter broadly, 
his consumption of alcohol before the killing is fairly to be regarded as the involuntary result 
of an irresistible craving for or compulsion to drink.

32. If the defendant proves the necessary abnormality of mind, the second question, is 
whether this was caused by disease or illness. In this class of case, the answer to this second 
question will normally follow from whatever answer is appropriate to the fi rst question.

33. Finally, and assuming that the particular defendant’s alcohol dependency syndrome did 
indeed constitute an abnormality of mind due to disease or illness, which was present at the 
time of the killing, directions about whether the defendant’s mental responsibility for what 
he did was substantially impaired should be addressed in conventional terms. The jury should 
be assisted with the concept of substantial impairment, and may properly be invited to refl ect 
on the difference between a failure by the defendant to resist his impulses to behave as he 
actually did, and an inability consequent on it to resist them.

34. In answering their questions, the jury should be directed to consider all the evidence, 
including the opinions of the medical experts. The issues likely to arise in this kind of case 
and on which they should be invited to form their own judgment will include (a) the extent 
and seriousness of the defendant’s dependency, if any, on alcohol (b) the extent to which his 
ability to control his drinking or to choose whether to drink or not, was reduced, (c) whether 
he was capable of abstinence from alcohol, and if so, (d) for how long, and (e) whether he 
was choosing for some particular reason, such as a birthday celebration, to decide to get 
drunk, or to drink even more than usual. Without seeking to be prescriptive about considera-
tions relevant to an individual case, the defendant’s pattern of drinking in the days leading to 
the day of the killing, and on the day of the killing itself, and notwithstanding his consump-
tion of alcohol, his ability, if any, to make apparently sensible and rational decisions about 

78 For details on the rehearing, upon which Stewart was convicted and a further unsuccessful appeal see 
R v Stewart [2010] EWCA Crim 2159.

Lord Judge CJ

30. We offer these suggestions to trial judges structuring a summing up for the purposes
of the defence of diminished responsibility based on alcohol dependency syndrome. At an
early stage the judge may wish to refl ect on the ordinary principles relating to voluntary
intoxication. He should then outline the ingredients of the defence, effectively paraphrasing
section 2 of the 1957 Act in the familiar way.

31. The jury should be directed to decide, fi rst, whether the defendant was indeed suffer-
ing from an abnormality of mind at the time of the killing. For this purpose R v Byrne [1960] 2
QB 396 continues to be of assistance. The judge is likely to direct the jury that it does not nec-
essarily follow from the fact that the defendant suffers from alcohol dependency syndrome
that he has established the necessary abnormality of mind. This depends on the jury’s fi nd-
ings about the nature and extent of the syndrome and whether, looking at the matter broadly,
his consumption of alcohol before the killing is fairly to be regarded as the involuntary result
of an irresistible craving for or compulsion to drink.

32. If the defendant proves the necessary abnormality of mind, the second question, is
whether this was caused by disease or illness. In this class of case, the answer to this second
question will normally follow from whatever answer is appropriate to the fi rst question.

33. Finally, and assuming that the particular defendant’s alcohol dependency syndrome did
indeed constitute an abnormality of mind due to disease or illness, which was present at the
time of the killing, directions about whether the defendant’s mental responsibility for what
he did was substantially impaired should be addressed in conventional terms. The jury should
be assisted with the concept of substantial impairment, and may properly be invited to refl ect
on the difference between a failure by the defendant to resist his impulses to behave as he
actually did, and an inability consequent on it to resist them.

34. In answering their questions, the jury should be directed to consider all the evidence,
including the opinions of the medical experts. The issues likely to arise in this kind of case
and on which they should be invited to form their own judgment will include (a) the extent
and seriousness of the defendant’s dependency, if any, on alcohol (b) the extent to which his
ability to control his drinking or to choose whether to drink or not, was reduced, (c) whether
he was capable of abstinence from alcohol, and if so, (d) for how long, and (e) whether he
was choosing for some particular reason, such as a birthday celebration, to decide to get
drunk, or to drink even more than usual. Without seeking to be prescriptive about considera-
tions relevant to an individual case, the defendant’s pattern of drinking in the days leading to
the day of the killing, and on the day of the killing itself, and notwithstanding his consump-
tion of alcohol, his ability, if any, to make apparently sensible and rational decisions about
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ordinary day to day matters at the relevant time, may all bear on the jury’s decision whether 
diminished responsibility is established in the context of this individual defendant’s alcohol 
dependency syndrome.

If the spirit of these decisions is followed in applying the new provisions it is necessary to 
distinguish between two categories of cases:

Where the defendant does not suff er from alcohol dependency syndrome but suf-(1) 
fers an abnormality of mental functioning due to a disease or inherent condition 
(e.g. depression) and is intoxicated. In such a case the jury must consider whether 
the impact of the abnormality of mind (and not the intoxication) was suffi  cient to 
substantially diminish his or her responsibility at the time of the killing, in the ways 
referred to in section 2(1A). If it was, he or she can rely on the defence of dimin-
ished responsibility. Th e fact he or she was also drunk at the time does not rob him 
or her of the availability of the defence. Section 2(1B) makes it clear that as long as 
the defendant’s abnormality of mental functioning was a ‘signifi cant contributory 
factor in causing, [the defendant] to carry out that conduct’. Th is indicates that a 
defendant can rely on diminished responsibility even if drunk at the time of the 
killing, as long as the abnormality of mental functioning was a signifi cant cause of 
the killing.
Where the defendant suff ers from alcohol dependency syndrome then that will be (2) 
treated as an abnormality of mental functioning for the purposes of the defence, 
if it is a severe case. If the jury decides that the syndrome has caused involun-
tary drinking (i.e. the defendant is unable to resist the impulse to drink) then 
the impact of the involuntary intoxication can be included as an abnormality of 
mental functioning. In such a case the jury can take into account any other abnor-
mality of mental functioning (e.g. any depression), the alcohol dependency syn-
drome, and the impact of the involuntary intoxication, and consider whether these 
substantially impaired the defendant’s responsibility in the way required for his or 
her actions.
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 suicide pact
Section 4 of the Homicide Act 1957 provides that if the defendant kills another in pursuance 
of a suicide pact he or she is guilty of manslaughter, not murder. Th e defi nition of a suicide 
pact is found in section 4(3):

a common agreement between two or more persons having for its object the death of all of 
them, whether or not each is to take his own life, but nothing done by a person who enters 
into a suicide pact shall be treated as done by him in pursuance of the pact unless it is done 
while he has the settled intention of dying in pursuance of the pact.

An example of a suicide pact is where a husband and wife agree that they will die together. 
Th e plan is that the husband will shoot his wife and then turn the gun on himself. He kills 
his wife, but a passer-by stops the husband killing himself, or he loses his nerve and cannot 
do it.79 In such a case the husband could face a charge of murdering his wife. If he could show 
that he shot his wife in pursuance of a suicide pact, as defi ned above, then his charge would 
be reduced to manslaughter.80 It should be noted that under section 2(1) of the Suicide Act 
1961 there is an off ence of aiding, abetting, counselling, or procuring the suicide of another, 
and this carries a maximum penalty of 14 years.81 So a person who helps another commit 
suicide as part of a suicide pact will simply be convicted of this off ence: suicide pact being a 
defence only to a charge of murder. Th e Law Commission has recommended the abolition of 
the defence of suicide pact as part of their reform of the law of homicide.82
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 mercy killing and euthanasia
Mercy killing and euthanasia are widely used terms to describe situations where the 
defendant kills a person who is suff ering from a terminal illness. Th e ethical issues are 
very diff erent where the victim is consenting to the killing and where the victim is not.83

However, the law is straightforward: there is no defence of mercy killing in English crimi-
nal law.84 It is murder to do an act which signifi cantly shortens a person’s life, even if that 
person is in agony and asks to be killed.

79 Th e cases tend to be very sad. See BBC News Online (2008b) where a husband and wife in their 80s tried 
to commit suicide together aft er being told the wife had to be taken to a care home.

80 Th e burden of proof is on the accused (Homicide Act 1957, s. 4(2)).
81 It is also an off ence to attempt to commit this off ence (McShane (1977) 66 Cr App R 97).
82 Law Commission Consultation Paper No. 177 (2005: para. 5.69).
83 See Herring (2010c: ch. 8) for further discussion.
84 It was proposed in the Criminal Law Revision Committee, Fourteenth Report (1980: para. 115). Th e 

House of Lords Select Committee on Medical Ethics (1994: paras 259–60) opposed the creation of a new 
defence of mercy killing.

a common agreement between two or more persons having for its object the death of all of
them, whether or not each is to take his own life, but nothing done by a person who enters
into a suicide pact shall be treated as done by him in pursuance of the pact unless it is done
while he has the settled intention of dying in pursuance of the pact.
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R v Inglis
[2010] EWCA Crim 2637

Frances Inglis injected her son Th omas, with a lethal dose of heroin in November 2008. 
Th omas had been rendered severely disabled having fallen out of an ambulance when 
he was 21. She had been involved in his care since then and determined that he would be 
better off  dead. She was convicted of his murder and appealed.

[The Court of Appeal determined there was no evidence the defendant had lost self-control 
and therefore the defence of provocation was not available.]

Mercy Killing

37. On any view this case is a tragedy, not only for the appellant, who has lost a precious and 
loved son, but for the father and brothers of the deceased and the extended family. There is 
a wider public interest in the case because the issues to which it gives rise are immensely 
sensitive and diffi cult, and they have attracted an increasing measure of public interest and 
concern. Therefore we must underline that the law of murder does not distinguish between 
murder committed for malevolent reasons and murder motivated by familial love. Subject to 
well established partial defences, like provocation or diminished responsibility, mercy killing 
is murder. The offences of which the appellant was convicted, and for which she fell to be 
sentenced, were attempted murder and murder. The sentence on conviction for murder is 
mandatory. The judge had no alternative but to order imprisonment for life. He then had to 
assess the length of the minimum period to be served before the possibility of release from 
prison on licence could arise for consideration. In making that assessment he was obliged to 
have regard to the statutory provisions in schedule 21 of the 2003 Act.

38. We must also emphasise that the law does not recognise the concept implicit in the 
defence statement that Thomas Inglis was “already dead in all but a small physical degree”. 
The fact is that he was alive, a person in being. However brief the time left for him, that life 
could not lawfully be extinguished. Similarly, however disabled Thomas might have been, a 
disabled life, even a life lived at the extremes of disability, is not one jot less precious than the 
life of an able-bodied person. Thomas’s condition made him especially vulnerable, and for 
that among other reasons, whether or not he might have died within a few months anyway, 
his life was protected by the law, and no one, not even his mother, could lawfully step in and 
bring it to a premature conclusion. Until Parliament decides otherwise, the law recognises a 
distinction between the withdrawal of treatment supporting life, which, subject to stringent 
conditions, may be lawful, and the active termination of life, which is unlawful.

39. We cannot decide the case on the basis of whichever of the contradictory strands 
of public opinion in this extremely sensitive area happens to coincide with our own views, 
assuming that is, that if we had allowed our personal feelings to impinge on our discussions, 
that there would be any coincidence of views. How the problems of mercy killing, euthanasia, 
and assisting suicide should be addressed must be decided by Parliament, which, for this 
purpose at any rate, should be refl ective of the conscience of the nation. In this appeal we are 
constrained to apply the law as we fi nd it to be. We cannot amend it, or ignore it.

 . . . 
41. In reality, in a true case of mercy killing, provocation is unlikely to provide any defence. 

The more likely defence would be diminished responsibility. Either defence would reduce 
murder to manslaughter: it could not result in an acquittal. However, whereas the judge must 

[The Court of Appeal determined there was no evidence the defendant had lost self-control 
and therefore the defence of provocation was not available.]

Mercy Killing

37. On any view this case is a tragedy, not only for the appellant, who has lost a precious and
loved son, but for the father and brothers of the deceased and the extended family. There is
a wider public interest in the case because the issues to which it gives rise are immensely
sensitive and diffi cult, and they have attracted an increasing measure of public interest and
concern. Therefore we must underline that the law of murder does not distinguish between
murder committed for malevolent reasons and murder motivated by familial love. Subject to
well established partial defences, like provocation or diminished responsibility, mercy killing
is murder. The offences of which the appellant was convicted, and for which she fell to be
sentenced, were attempted murder and murder. The sentence on conviction for murder is
mandatory. The judge had no alternative but to order imprisonment for life. He then had to
assess the length of the minimum period to be served before the possibility of release from
prison on licence could arise for consideration. In making that assessment he was obliged to
have regard to the statutory provisions in schedule 21 of the 2003 Act.

38. We must also emphasise that the law does not recognise the concept implicit in the
defence statement that Thomas Inglis was “already dead in all but a small physical degree”.
The fact is that he was alive, a person in being. However brief the time left for him, that life
could not lawfully be extinguished. Similarly, however disabled Thomas might have been, a
disabled life, even a life lived at the extremes of disability, is not one jot less precious than the
life of an able-bodied person. Thomas’s condition made him especially vulnerable, and for
that among other reasons, whether or not he might have died within a few months anyway,
his life was protected by the law, and no one, not even his mother, could lawfully step in and
bring it to a premature conclusion. Until Parliament decides otherwise, the law recognises a
distinction between the withdrawal of treatment supporting life, which, subject to stringent
conditions, may be lawful, and the active termination of life, which is unlawful.

39. We cannot decide the case on the basis of whichever of the contradictory strands
of public opinion in this extremely sensitive area happens to coincide with our own views,
assuming that is, that if we had allowed our personal feelings to impinge on our discussions,
that there would be any coincidence of views. How the problems of mercy killing, euthanasia,
and assisting suicide should be addressed must be decided by Parliament, which, for this
purpose at any rate, should be refl ective of the conscience of the nation. In this appeal we are
constrained to apply the law as we fi nd it to be. We cannot amend it, or ignore it.

 . . . 
41. In reality, in a true case of mercy killing, provocation is unlikely to provide any defence.

The more likely defence would be diminished responsibility. Either defence would reduce
murder to manslaughter: it could not result in an acquittal. However, whereas the judge must
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leave the defence of provocation to the jury if there is evidence to sustain it, whether or not 
the defendant or his legal advisers have invited the jury to consider it, the defence of dimin-
ished responsibility must be raised by the defendant. If the defendant chooses not to canvass 
diminished responsibility, there is rarely anything the judge can do about it.

[On sentencing the Court of Appeal, in what they described as one of the most diffi cult 
 sentencing decisions they had made, determined that although murder carried the manda-
tory life sentence, in the unusual circumstances of the case the minimum term would be 
only fi ve years.]

Although the Court of Appeal were clear in their holding that there was no defence of 
‘mercy killing’ in English law, the fact they were willing to give such a low minimum 
sentence might be seen as indicating that in terms of sentencing there is in eff ect a partial 
defence of mercy killing.85 It is though worth emphasizing that generally speaking in cases 
of so-called mercy killing the defendants have usually been able to raise the defence of 
diminished responsibility. Inglis was unusual in that the defendant did not want to rely 
on that defence.

Th e House of Lords has confi rmed that the Human Rights Act 1998 has not changed the 
position on euthanasia.86 However, the following points must be appreciated fully to grasp 
the present law:

If the patient is competent and asks for treatment to be withdrawn (e.g. asking for (1) 
a ventilation machine to be switched off ) then the doctors must follow the patient’s 
wishes, even if as a result the patient will die.87 Th is is because although a patient does 
not have a right to permit others to do acts which will cause his or her death, he or she 
does have the right to refuse treatment and let ‘nature take its course’.88

If the patient is incompetent a doctor can withdraw treatment, if to do so would be in (2) 
a patient’s best interests.89

It appears to be lawful for a doctor to administer a pain-relieving drug which will (3) 
shorten the patient’s life by a few hours, providing that the doctor’s primary purpose 
is to relieve pain.90

Relatives who kill those they have been caring for over a long period of time may be (4) 
able to rely on the defence of diminished responsibility if they can be shown to have 
been suff ering from an abnormality of mental functioning.91

Suicide is no longer a crime, but assisting someone to commit suicide is an off ence.(5) 92

In R (Purdy) v DPP93 the House of Lords ruled that the DPP had to issue clear guid-
ance on which cases of assisted suicide would be prosecuted. Th e guidance lists 

85 See the discussion in Dargue (2011).
86 R (Pretty) v DPP (Secretary of State for the Home Department Intervening) [2002] 1 FCR 1 (HL); upheld 
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89 Airedale National Health Service Trust v Bland [1993] AC 789 (HL). In An NHS Trust v M; An NHS 

Trust v H [2001] 2 FLR 367, it was confirmed that to do so would not infringe the patient’s right to life under 
Art. 2 of the ECHR.

90 See Moor (Newcastle Crown Court, 11 May 1999), discussed in Arlidge (2000).
91 Th ough see Cocker [1989] Crim LR 740 (CA). 92 Suicide Act 1961. 93 [2009] UKHL 45.

leave the defence of provocation to the jury if there is evidence to sustain it, whether or not
the defendant or his legal advisers have invited the jury to consider it, the defence of dimin-
ished responsibility must be raised by the defendant. If the defendant chooses not to canvass
diminished responsibility, there is rarely anything the judge can do about it.

[On sentencing the Court of Appeal, in what they described as one of the most diffi cult
sentencing decisions they had made, determined that although murder carried the manda-
tory life sentence, in the unusual circumstances of the case the minimum term would be
only fi ve years.]
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 factors which will be taken into account in deciding whether or not to prosecute.94 
←1 (p.240)
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 infanticide
Th e legal term ‘infanticide’ is a little odd because it is the name of both an off ence and a 
defence. Th e prosecution may choose to charge the defendant with infanticide.95 But if it 
charges the defendant with murder or manslaughter96 she can raise infanticide as a defence. 
If successful, she will be guilty of the off ence of infanticide (rather than manslaughter). It is 
possible for a defendant to be convicted of attempted infanticide.97

Th e off ence or defence is described in section 1(1) of the Infanticide Act 1938:

Where a woman by any wilful act or omission causes the death of her child being a child 
under the age of twelve months, but at the time of the act or omission the balance of her 
mind was disturbed by reason of her not having fully recovered from the effect of giving birth 
to the child or by reason of the effect of lactation consequent upon the birth to the child, 
then, if the circumstances were such that but for this Act the offence would have amounted 
to murder or manslaughter, she shall be guilty of . . . infanticide, and may for such an offence 
be dealt with and punished as if she had been guilty of the offence of the manslaughter of 
the child.

Th e off ence concerns the voluntary killing of a child under the age of one year by her mother. 
It is most oft en used where the defendant kills her child while suff ering from post-natal 
depression.98 Although section 1(1) talks about the disturbance being caused by the birth of 
the child, in fact, post-natal depression is rarely caused by the birth per se, but this is oft en 
overlooked by the courts.99 However, in Kai-Whitewind100 the Court of Appeal was strongly 
critical of the defence of infanticide because it was restricted to issues relating to the birth or 
lactation. Th e maximum sentence for the off ence is life imprisonment, although most cases 
are dealt with by a probation order.101 Th e defence is available only to mothers. Fathers who 
kill, suff ering from the stresses of parenthood, will need to rely on the defence of diminished 

94 CPS (2010).
95 Where it is charged as an off ence there is no need to show that there was an intention to kill or cause 

grievous bodily harm, but rather simply that the relevant act or omission was wilful (Gore [2008] Crim 
LR 388).

96 Th e Coroners and Justice Act 2009 amended the Infanticide Act 1938 to allow the defence to apply to 
manslaughter. 

97 Smith [1983] Crim LR 739. 98 Mackay (1995: 207–14). 99 Maier-Katkin and Ogle (1993).
100 [2006] Crim LR 348.
101 e.g. Sainsbury and Lewis [1990] Crim LR 903. See also Mackay (1993: 213–14).
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Where a woman by any wilful act or omission causes the death of her child being a child 
under the age of twelve months, but at the time of the act or omission the balance of her
mind was disturbed by reason of her not having fully recovered from the effect of giving birth
to the child or by reason of the effect of lactation consequent upon the birth to the child,
then, if the circumstances were such that but for this Act the offence would have amounted
to murder or manslaughter, she shall be guilty of . . . infanticide, and may for such an offence
be dealt with and punished as if she had been guilty of the offence of the manslaughter of
the child.
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responsibility. It should also be noted that the defence is available only if the child killed is 
under the age of 12 months.102

 constructive manslaughter

DE F I N I T ION
To be guilty of constructive manslaughter the defendant must be proved to have per-
formed an act which was:

unlawful;(1) 
dangerous; and(2) 
caused the death of the victim.(3) 

Th e term ‘constructive manslaughter’ indicates that the crime is constructed from liability 
for a lesser crime. It is based on the theory that if a person kills in the course of committing 
a crime then he or she deserves to be guilty of manslaughter. Th is kind of manslaughter is 
sometimes known as ‘unlawful act manslaughter’.

Th e House of Lords undertook a thorough examination of constructive manslaughter in 
the following case:

Attorney-General’s Reference (No. 3 of 1994)
[1998] AC 245 (HL)103

B stabbed his girlfriend (M) whom he knew was pregnant. Sixteen days aft er the stab-
bing M went into labour. Th e child, born grossly premature, managed to survive for 121 
days in intensive care but eventually died. B was charged with the murder of the child. 
Th e House of Lords held that he could not be convicted of murder (see p.165 for a discus-
sion of that aspect of the case). In this extract Lord Hope considers whether B could be 
convicted of constructive manslaughter.

Lord Hope of Craighead

The actus reus

I have no diffi culty in fi nding in the facts of this case all the elements which were needed 
to establish the actus reus both of murder and manslaughter. The actus reus of a crime is 
not confi ned to the initial deliberate and unlawful act which is done by the perpetrator. It 
includes all the consequences of that act, which may not emerge until many hours, days or 
even months afterwards. In the case of murder by poisoning, for example, there is likely to 
be an interval between the introduction of the victim to the poison and the victim’s death. 
There may be various stages in the process between each of which time will elapse. The 
length of the interval is not now important: Law Reform (Year and A Day Rule) Act 1996. 
What is needed in order to complete the proof of the crime is evidence of an unbroken chain 

102 Th e Law Commission (2006) did not propose a change to the law on infanticide (para. 27).
103 [1997] 3 All ER 936, [1997] 3 WLR 421, [1998] 1 Cr App R 91, [1997] Crim LR 829.
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To be guilty of constructive manslaughter the defendant must be proved to have per-
formed an act which was:

unlawful;(1) 
dangerous; and(2)
caused the death of the victim.(3) 

Lord Hope of Craighead

The actus reus

I have no diffi culty in fi nding in the facts of this case all the elements which were needed
to establish the actus reus both of murder and manslaughter. Thes actus reus of a crime is
not confi ned to the initial deliberate and unlawful act which is done by the perpetrator. It
includes all the consequences of that act, which may not emerge until many hours, days or
even months afterwards. In the case of murder by poisoning, for example, there is likely to
be an interval between the introduction of the victim to the poison and the victim’s death.
There may be various stages in the process between each of which time will elapse. The
length of the interval is not now important: Law Reform (Year and A Day Rule) Act 1996.
What is needed in order to complete the proof of the crime is evidence of an unbroken chain
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of causation between the defendant’s act and the victim’s death. Although we cannot now 
know, as the Court of Appeal have pointed out, whether the jury would have been satisfi ed 
on the issue of causation, there was clearly a suffi cient case to go to the jury on this matter. 
There was a respectable body of medical evidence that the child was born prematurely as a 
result of the stabbing, and that it was as a result of the prematurity of her birth that she died. 
It was not disputed that injury to a foetus before birth which results in harm to the child when 
it is born can give rise to criminal responsibility for that injury. So the fact that the child was 
not yet born when the stabbing took place does not prevent the requirements for the actus 
reus from being satisfi ed in this case, both for murder and for manslaughter, in regard to her 
subsequent death.

The mens rea

The diffi cult issues all relate to the question whether B had the mens rea which would be 
required for him to be guilty of the child’s murder or manslaughter . . . 

Murder

I have had the advantage of reading in draft the speech which has been prepared by my noble 
and learned friend, Lord Mustill. I gratefully adopt his analysis of the rules for the crime of 
murder and of their historical origin, and I agree entirely with the conclusion which he has 
reached that the mens rea for murder was not present in this case . . . 

Manslaughter

Criminal homicide is divided by common law into two separate crimes of murder and man-
slaughter. Manslaughter itself can be divided into various categories, depending on the con-
text for the exercise. In regard to mens rea it is usually convenient to distinguish between 
(1) cases where the defendant intended to injure the deceased and (2) cases where the 
defendant had no such intention. Within the fi rst category there are the cases (a) where he 
intended to cause grievous bodily harm to his victim but his criminal responsibility is reduced 
on the ground of provocation at the time of the act; and (b) where he intended to cause only 
minor harm to the victim but death ensues as a result of his act unexpectedly. Within the 
second category there are the cases (a) where the defendant’s act was not unlawful but the 
death of the victim was the result of negligence of such a gross nature as to be categorised 
as criminal; and (b) where the defendant’s act was both unlawful and dangerous because it 
was likely to cause harm to some person. The present case is an example of unlawful act 
manslaughter. But the placing of it into this category does no more than touch the surface of 
the problem where the ultimate victim of that act was not the intended victim and, moreover, 
was not even alive when the unlawful act was perpetrated.

 . . . 
So far as mens rea for the common law crime of manslaughter is concerned, I consider 

that it is suffi cient that at the time of the stabbing B had the mens rea which was needed to 
convict him of an assault on the child’s mother. That was an unlawful act, and it was also an 
act which was dangerous in the sense indicated by Humphreys J in Rex v Larkin (1943) 29 
Cr App R 18, 23 in the passage which was quoted with approval by Lord Salmon in Director 
of Public Prosecutions v Newbury [1977] AC 500, 506–507. Dangerousness in this context 
is not a high standard. All it requires is that it was an act which was likely to injure another 

of causation between the defendant’s act and the victim’s death. Although we cannot now 
know, as the Court of Appeal have pointed out, whether the jury would have been satisfi ed
on the issue of causation, there was clearly a suffi cient case to go to the jury on this matter.
There was a respectable body of medical evidence that the child was born prematurely as a
result of the stabbing, and that it was as a result of the prematurity of her birth that she died.
It was not disputed that injury to a foetus before birth which results in harm to the child when
it is born can give rise to criminal responsibility for that injury. So the fact that the child was
not yet born when the stabbing took place does not prevent the requirements for the actus 
reus from being satisfi ed in this case, both for murder and for manslaughter, in regard to her
subsequent death.

The mens rea

The diffi cult issues all relate to the question whether B had the mens rea which would be
required for him to be guilty of the child’s murder or manslaughter . . . 

Murder

I have had the advantage of reading in draft the speech which has been prepared by my noble
and learned friend, Lord Mustill. I gratefully adopt his analysis of the rules for the crime of
murder and of their historical origin, and I agree entirely with the conclusion which he has
reached that the mens rea for murder was not present in this case . . . 

Manslaughter

Criminal homicide is divided by common law into two separate crimes of murder and man-
slaughter. Manslaughter itself can be divided into various categories, depending on the con-
text for the exercise. In regard to mens rea it is usually convenient to distinguish between
(1) cases where the defendant intended to injure the deceased and (2) cases where the
defendant had no such intention. Within the fi rst category there are the cases (a) where he
intended to cause grievous bodily harm to his victim but his criminal responsibility is reduced
on the ground of provocation at the time of the act; and (b) where he intended to cause only
minor harm to the victim but death ensues as a result of his act unexpectedly. Within the
second category there are the cases (a) where the defendant’s act was not unlawful but the
death of the victim was the result of negligence of such a gross nature as to be categorised
as criminal; and (b) where the defendant’s act was both unlawful and dangerous because it
was likely to cause harm to some person. The present case is an example of unlawful act
manslaughter. But the placing of it into this category does no more than touch the surface of
the problem where the ultimate victim of that act was not the intended victim and, moreover,
was not even alive when the unlawful act was perpetrated.

 . . . 
So far as mens rea for the common law crime of manslaughter is concerned, I consider

that it is suffi cient that at the time of the stabbing B had the mens rea which was needed to
convict him of an assault on the child’s mother. That was an unlawful act, and it was also an
act which was dangerous in the sense indicated by Humphreys J in Rex v Larkin (1943) 29 
Cr App R 18, 23 in the passage which was quoted with approval by Lord Salmon in Director 
of Public Prosecutions v Newbury [1977] AC 500, 506–507. Dangerousness in this context 
is not a high standard. All it requires is that it was an act which was likely to injure another
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person. As ‘injury’ in this sense means ‘harm,’ the other person must also be a living person. 
A person who is already dead cannot be harmed any longer, so injury of the kind which is 
required is no longer possible. That is why it was held in Reg v Church [1966] 1 QB 59 that 
it was a misdirection for the jury to be told simply that it was irrelevant to manslaughter 
whether or not the appellant believed that the woman whom he threw into the river was 
already dead. But in this case injury to another living person—the child’s mother—was the 
inevitable result of B’s deliberate and unlawful act. Such was the character of the mens rea 
which B possessed when he committed the initial act in the series of events which resulted 
in the death of the child.

 . . . Nor is it necessary, in order to constitute manslaughter, that the death resulted from an 
unlawful and dangerous act which was done with the intention to cause the victim to sustain 
harm. This is because it is clear from the authorities that, although the defendant must be 
proved to have intended to do what he did, it is not necessary to prove that he knew that his 
act was unlawful or dangerous. So it must follow that it is unnecessary to prove that he knew 
that his act was likely to injure the person who died as a result of it. All that need be proved 
is that he intentionally did what he did, that the death was caused by it and that, applying 
an objective test, all sober and reasonable people would recognise the risk that some harm 
would result.

 . . . 
The only questions which need to be addressed are (1) whether the act was done inten-

tionally, (2) whether it was unlawful, (3) whether it was also dangerous because it was likely 
to cause harm to somebody and (4) whether that unlawful and dangerous act caused the 
death.

I think, then, that the position can be summarised in this way. The intention which must be 
discovered is an intention to do an act which is unlawful and dangerous. In this case the act 
which had to be shown to be an unlawful and dangerous act was the stabbing of the child’s 
mother. There can be no doubt that all sober and reasonable people would regard that act, 
within the appropriate meaning of this term, as dangerous. It is plain that it was unlawful as 
it was done with the intention of causing her injury. As B intended to commit that act, all the 
ingredients necessary for mens rea in regard to the crime of manslaughter were established, 
irrespective of who was the ultimate victim of it. The fact that the child whom the mother 
was carrying at the time was born alive and then died as a result of the stabbing is all that 
was needed for the offence of manslaughter when actus reus for that crime was completed 
by the child’s death. The question, once all the other elements are satisfi ed, is simply one 
of causation. The defendant must accept all the consequences of his act, so long as the jury 
are satisfi ed that he did what he did intentionally, that what he did was unlawful and that, 
applying the correct test, it was also dangerous. The death of the child was unintentional, but 
the nature and quality of the act which caused it was such that it was criminal and therefore 
punishable. In my opinion that is suffi cient for the offence of manslaughter. There is no need 
to look to the doctrine of transferred malice for a solution to the problem raised by this case 
so far as manslaughter is concerned.

As Lord Hope’s speech indicates, there are three elements of constructive manslaughter:

Th e defendant must have done an unlawful act.(1) 
Th e unlawful act must have been dangerous.(2) 
Th e unlawful and dangerous act must have caused the death of the victim.(3) 

Th ese will now be considered separately:

person. As ‘injury’ in this sense means ‘harm,’ the other person must also be a living person.
A person who is already dead cannot be harmed any longer, so injury of the kind which is
required is no longer possible. That is why it was held in Reg v Church [1966] 1 QB 59 that
it was a misdirection for the jury to be told simply that it was irrelevant to manslaughter
whether or not the appellant believed that the woman whom he threw into the river was
already dead. But in this case injury to another living person—the child’s mother—was the
inevitable result of B’s deliberate and unlawful act. Such was the character of the mens rea 
which B possessed when he committed the initial act in the series of events which resulted
in the death of the child.

. . . Nor is it necessary, in order to constitute manslaughter, that the death resulted from an
unlawful and dangerous act which was done with the intention to cause the victim to sustain
harm. This is because it is clear from the authorities that, although the defendant must be
proved to have intended to do what he did, it is not necessary to prove that he knew that his
act was unlawful or dangerous. So it must follow that it is unnecessary to prove that he knew
that his act was likely to injure the person who died as a result of it. All that need be proved
is that he intentionally did what he did, that the death was caused by it and that, applying
an objective test, all sober and reasonable people would recognise the risk that some harm
would result.

. . .
The only questions which need to be addressed are (1) whether the act was done inten-

tionally, (2) whether it was unlawful, (3) whether it was also dangerous because it was likely
to cause harm to somebody and (4) whether that unlawful and dangerous act caused the
death.

I think, then, that the position can be summarised in this way. The intention which must be
discovered is an intention to do an act which is unlawful and dangerous. In this case the act
which had to be shown to be an unlawful and dangerous act was the stabbing of the child’s
mother. There can be no doubt that all sober and reasonable people would regard that act,
within the appropriate meaning of this term, as dangerous. It is plain that it was unlawful as
it was done with the intention of causing her injury. As B intended to commit that act, all the
ingredients necessary for mens rea in regard to the crime of manslaughter were established,
irrespective of who was the ultimate victim of it. The fact that the child whom the mother
was carrying at the time was born alive and then died as a result of the stabbing is all that
was needed for the offence of manslaughter when actus reus for that crime was completed
by the child’s death. The question, once all the other elements are satisfi ed, is simply one
of causation. The defendant must accept all the consequences of his act, so long as the jury
are satisfi ed that he did what he did intentionally, that what he did was unlawful and that,
applying the correct test, it was also dangerous. The death of the child was unintentional, but
the nature and quality of the act which caused it was such that it was criminal and therefore
punishable. In my opinion that is suffi cient for the offence of manslaughter. There is no need
to look to the doctrine of transferred malice for a solution to the problem raised by this case
so far as manslaughter is concerned.
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. an unlawful act
It is necessary to show that there is a criminal act. Th e prosecution in a case of construc-
tive manslaughter should make it clear which criminal off ence is being relied upon.104 It is 
not enough for the act to be a tort or a breach of contract; the act must be criminal, but not 
necessarily an act of violence.105 Th e defendant must be shown to have committed both 
the actus reus and the mens rea and not have a defence to the crime.106 In Dhaliwal107 a 
husband was abusive to his wife, causing her severe emotional trauma, which lead to her 
taking her own life. His prosecution for constructive manslaughter failed because it was 
found that reducing her to an emotional wreck was not an unlawful act. In Chapter 6 it will 
be explained why doing that was not an assault. Although the court was willing to accept 
he had caused her death, as there was no unlawful act there could be no conviction for con-
structive manslaughter. Th e prosecution would have done better to rely on gross negligence 
manslaughter.108

In Andrews v DPP a driver killed a pedestrian while overtaking another car. It was 
accepted that the defendant was guilty of the off ence of dangerous driving. Th e House of 
Lords stated that for constructive manslaughter an act which was intrinsically criminal 
was required and not just ‘a lawful act with a degree of carelessness which the legislature 
makes criminal’.109 Th is dictum is hard to interpret, but the generally accepted view seems 
to be that a strict liability off ence110 or an off ence of negligence (e.g. dangerous driving) 
cannot form the basis of constructive manslaughter.111

Th ere is some debate whether constructive manslaughter could arise from a criminal 
omission. Th ere is no clear view. In Senior112 the defendant failed to summon medical help 
for his child, who later died, and this was accepted as manslaughter. However, subsequently, 
in Lowe113 the defendant also failed to call for medical assistance for a dying child, but the 
Court of Appeal suggested that constructive manslaughter could not be based on an omis-
sion.114 In practice if the case does involve an omission the prosecution may choose to present 
the case as one of gross negligence manslaughter, which undoubtedly can be committed by 
omission.115 →5 (p.295)

. dangerous act
Th e unlawful act must be dangerous. Th is means that the act constitutes a risk of some 
physical injury.116 A risk of an emotional harm (e.g. fear or panic) is insuffi  cient,117 unless 

104 Jennings [1990] Crim LR 588.
105 Franklin (1883) 15 Cox CC 163; DPP v Andrews [1937] AC 576 (HL). In Goodfellow (1986) 83 Cr App R 

23 (CA), criminal damage was the unlawful act.
106 Slingsby [1995] Crim LR 570.
107 [2006] EWCA Crim 1139. See further the excellent discussion in Horder and McGowan (2006).
108 Horder and McGowan (2006). 109 [1937] AC 576, 584 (HL).
110 Although in Andrews [2003] Crim LR 477 (CA) the Court of Appeal upheld a conviction for unlawful 

act manslaughter on the basis of a strict liability issue. Th e issue was not raised before the court.
111 Lamb [1967] 2 QB 981 (CA). Negligent acts could, in an extreme case, amount to gross negligence 

manslaughter, which will be discussed later.
112 [1899] 1 QB 283. 113 [1973] QB 702 (CA).
114 Contrast the view of Ashworth (2009: 274) with Allen (2007: 330).
115 Khan and Khan [1998] Crim LR 830 (CA). 116 Carey [2006] Crim LR 842.
117 Although this represents the law on the present authorities, it might be arguable that following the 

acceptance by the House of Lords in Ireland [1998] AC 147 (see p.337) that actual bodily harm could include 
psychiatric injuries, it is not impossible that the issue could be open to re-examination.
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it is likely that that emotional distress will lead to a physical injury, for example by caus-
ing a heart attack. Th e understanding of dangerousness here was stretched in Carey118 
where it was suggested that shock could be included within the concept of physical harm. 
In Johnston119 it was held that spitting and insulting an apparently healthy victim could not 
be regarded as dangerous, even if they in fact led to a cardiac arrest and death.

Dangerousness is to be judged objectively. Th is means that there is no need to show 
that the defendant was aware that his act was dangerous; the question is whether a rea-
sonable person in the defendant’s shoes would appreciate that it was dangerous.120 Th is is 
demonstrated by Dawson.121 Th e defendant approached a petrol station which was staff ed 
by a 50-year-old man. Th e defendant was armed with an imitation gun and the victim suf-
fered a heart attack and died. Th e jury should have been asked whether a reasonable person 
in the defendant’s shoes would have realized that his actions were likely to create a risk of 
physical injury.122 Th e test is not quite a straightforward objective test. Th e jury should 
consider whether a reasonable person in the defendant’s shoes with any special knowledge 
that the defendant has would have realized that the victim might suff er a physical injury. 
So, if the facts in Dawson had been diff erent and the defendant had known that the pet-
rol station attendant had a weak heart, then the court would certainly have found the act 
dangerous.123

An important case in this area is Lamb.124 Th e accused and his friend were playing with 
a loaded gun. Th e accused checked that there was no bullet opposite the fi ring pin, and 
pulled the trigger. He had not appreciated that the chamber revolves when shot and so the 
chamber with a bullet moved to opposite the pin and the gun went off  and his friend was 
shot. It was confi rmed that although the act was dangerous (a reasonable person would 
have known that the gun might go off ) there was no unlawful act (he lacked mens rea) and 
so he could not be convicted of manslaughter.125

Where the defendant did a number of acts to the victim, it must be shown that the 
act that caused the death of the victim was unlawful and dangerous. In R v Carey126 
the defendant had punched the victim. This was unlawful and dangerous to the victim. 
But it was not that act which caused the victim’s death, it was rather the defendant’s 
aggressive behaviour (an affray) which caused the victim to run away, suffer a ventricu-
lar fibrillation and die. The affray was not dangerous in the sense that it was not likely 
to cause physical harm. Hence the defendant could not be convicted for unlawful act 
manslaughter.

. causation
It is necessary to show that the unlawful and dangerous act caused the death of the victim. 
Th e normal rules of causation apply, for which see Chapter 2.

At one time it was suggested that the defendant’s unlawful and dangerous act had 
to be ‘aimed at’ the victim.127 This was rejected by Lord Hope in Attorney-General’s 

118 [2006] Crim LR 843. 119 [2007] EWCA Crim 3133. 120 Church [1966] 1 QB 59 (CA).
121 (1985) 81 Cr App R 150 (CA). 122 Watson [1989] 2 All ER 865 (CA).
123 However, the unreasonable mistaken beliefs of the defendant are not to be attributable to the reason-

able person in the defendant’s shoes (Ball [1989] Crim LR 730).
124 [1967] 2 QB 981 (CA).
125 Th ere was no assault because both boys were playing and there was no intention to frighten or 

cause harm.
126 [2006] EWCA Crim 17 (CA). 127 Dalby [1982] 1 All ER 916 (CA).
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Reference (No. 3 of 1994),128 where he confirmed that as long as there is an unlawful 
and dangerous act which causes the victim’s death it does not matter if the act was 
directed towards someone else. So if the defendant pushes one person who falls over 
and knocks into someone else who also falls over and dies, constructive manslaughter 
is available.129

It must be shown that it was the unlawful and dangerous act of the accused that caused the 
death of the victim, and not simply that the victim died while the defendant was commit-
ting an unlawful and dangerous act. Th is appears to have been overlooked in Cato130 where 
the defendant supplied unlawful drugs to the victim and then injected the victim with the 
drugs as a result of which the victim died. Th e Court of Appeal suggested that the unlawful 
act could be seen as the possession.131 With respect, this is hard to support. Th e possession 
did not cause the death. Th e better basis for a manslaughter conviction, which the Court of 
Appeal suggested as an alternative analysis, was that the injection by the accused was the 
off ence of poisoning contrary to section 23 of the Off ences Against the Person Act 1861. Th is 
unlawful and dangerous act was the act that caused the death.132 Th e issue is particularly 
signifi cant where there were a number of actions of the defendant which may have caused 
the death, some of which were unlawful and some of which were not. Th en it must be proved 
that it was the unlawful and dangerous acts of the defendant which were a substantial and 
operating cause of death.133

We shall now turn to gross negligence manslaughter, but before doing so note that the 
concepts of constructive manslaughter and gross negligence manslaughter are not mutually 
exclusive.134 In other words it is possible for a person to be guilty of manslaughter of both 
kinds at the same time.

 gross negligence manslaughter

DE F I N I T ION
For gross negligence manslaughter it must be shown that:

Th e defendant owed the victim a duty of care.(1) 
Th e defendant breached that duty of care.(2) 
Th e breach of the duty caused the death of the victim.(3) 
Th e breach was so gross as to justify a criminal conviction.(4) 

Th e leading case on gross negligence manslaughter is the House of Lords’ decision in 
Adomako:

128 [1997] 3 All ER 936 (HL).
129 Th is actually happened in Mitchell (1983) 76 Cr App R 293 (CA), as a result of which the defendant 

was convicted of manslaughter.
130 [1976] 1 WLR 110 (CA).
131 It is unclear how the possession itself could be regarded as dangerous.
132 See also Kennedy [2007] UKHL 38. 133 Johnston [2007] EWCA Crim 3133.
134 Willoughby [2004] EWCA Crim 3365.

DE F I N I T ION
For gross negligence manslaughter it must be shown that:

Th e defendant owed the victim a duty of care.(1)
Th e defendant breached that duty of care.(2) 
Th e breach of the duty caused the death of the victim.(3) 
Th e breach was so gross as to justify a criminal conviction.(4)
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R v Adomako
[1995] 1 AC 171 (HL)135

Adomako was an anaesthetist who failed to notice for six minutes that a tube that 
 supplied oxygen to his patient had become disconnected from the ventilator. As a result, 
the patient died. He was convicted of gross negligence manslaughter, but appealed on 
the basis that the judge had misdirected the jury.

Lord Mackay of Clashfern LC

The jury convicted the appellant of manslaughter by a majority of 11 to 1. The Court of Appeal, 
Criminal Division dismissed the appellant’s appeal against conviction but certifi ed that a 
point of law of general public importance was involved in the decision to dismiss the appeal, 
namely:

‘In cases of manslaughter by criminal negligence not involving driving but involving a breach of 
duty is it a suffi cient direction to the jury to adopt the gross negligence test set out by the Court 
of Appeal in the present case following R v Bateman (1925) 19 Cr App R 8 and Andrews v DPP 
[1937] AC 576 without reference to the test of recklessness as defi ned in R v Lawrence [1982] 
AC 510 or as adapted to the circumstances?’

[Having quoted from R v Bateman (1925) 19 Cr App R 8 and Andrews v DPP [1937] AC 576 
Lord Mackay continued:]

In my opinion the law as stated in these two authorities is satisfactory as providing a proper 
basis for describing the crime of involuntary manslaughter. . . . On this basis in my opinion the 
ordinary principles of the law of negligence apply to ascertain whether or not the defendant 
has been in breach of a duty of care towards the victim who has died. If such breach of duty is 
established the next question is whether that breach of duty caused the death of the victim. 
If so, the jury must go on to consider whether that breach of duty should be characterised 
as gross negligence and therefore as a crime. This will depend on the seriousness of the 
breach of duty committed by the defendant in all the circumstances in which the defendant 
was placed when it occurred. The jury will have to consider whether the extent to which 
the defendant’s conduct departed from the proper standard of care incumbent upon him, 
involving as it must have done a risk of death to the patient, was such that it should be judged 
criminal.

It is true that to a certain extent this involves an element of circularity, but in this branch 
of the law I do not believe that is fatal to its being correct as a test of how far conduct must 
depart from accepted standards to be characterised as criminal. This is necessarily a ques-
tion of degree and an attempt to specify that degree more closely is I think likely to achieve 
only a spurious precision. The essence of the matter, which is supremely a jury question, is 
whether, having regard to the risk of death involved, the conduct of the defendant was so bad 
in all the circumstances as to amount in their judgment to a criminal act or omission.

 . . . I am of the opinion that this appeal should be dismissed and that the certifi ed question 
should be answered by saying:

‘In cases of manslaughter by criminal negligence involving a breach of duty, it is a suffi cient direc-
tion to the jury to adopt the gross negligence test set out by the Court of Appeal in the present 
case following R v Bateman (1925) 19 Cr App R 8 and Andrews v DPP [1937] AC 576 and it is not 

135 [1994] 3 All ER 79, [1994] 3 WLR 288, [1994] Crim LR 757.

Lord Mackay of Clashfern LC

The jury convicted the appellant of manslaughter by a majority of 11 to 1. The Court of Appeal,
Criminal Division dismissed the appellant’s appeal against conviction but certifi ed that a
point of law of general public importance was involved in the decision to dismiss the appeal,
namely:

‘In cases of manslaughter by criminal negligence not involving driving but involving a breach of
duty is it a suffi cient direction to the jury to adopt the gross negligence test set out by the Court
of Appeal in the present case following R v Bateman (1925) 19 Cr App R 8 and Andrews v DPP 
[1937] AC 576 without reference to the test of recklessness as defi ned in R v Lawrence [1982]
AC 510 or as adapted to the circumstances?’

[Having quoted from R v Bateman (1925) 19 Cr App R 8 and Andrews v DPP [1937] AC 576P
Lord Mackay continued:]

In my opinion the law as stated in these two authorities is satisfactory as providing a proper
basis for describing the crime of involuntary manslaughter. . . . On this basis in my opinion the
ordinary principles of the law of negligence apply to ascertain whether or not the defendant
has been in breach of a duty of care towards the victim who has died. If such breach of duty is
established the next question is whether that breach of duty caused the death of the victim.
If so, the jury must go on to consider whether that breach of duty should be characterised
as gross negligence and therefore as a crime. This will depend on the seriousness of the
breach of duty committed by the defendant in all the circumstances in which the defendant
was placed when it occurred. The jury will have to consider whether the extent to which
the defendant’s conduct departed from the proper standard of care incumbent upon him,
involving as it must have done a risk of death to the patient, was such that it should be judged
criminal.

It is true that to a certain extent this involves an element of circularity, but in this branch
of the law I do not believe that is fatal to its being correct as a test of how far conduct must
depart from accepted standards to be characterised as criminal. This is necessarily a ques-
tion of degree and an attempt to specify that degree more closely is I think likely to achieve
only a spurious precision. The essence of the matter, which is supremely a jury question, is
whether, having regard to the risk of death involved, the conduct of the defendant was so bad
in all the circumstances as to amount in their judgment to a criminal act or omission.

. . . I am of the opinion that this appeal should be dismissed and that the certifi ed question
should be answered by saying:

‘In cases of manslaughter by criminal negligence involving a breach of duty, it is a suffi cient direc-
tion to the jury to adopt the gross negligence test set out by the Court of Appeal in the present
case following R v Bateman (1925) 19 Cr App R 8 and Andrews v DPP [1937] AC 576 and it is not
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necessary to refer to the defi nition of recklessness in R v Lawrence [1982] AC 510, although it is 
perfectly open to the trial judge to use the word “reckless” in its ordinary meaning as part of his 
exposition of the law if he deems it appropriate in the circumstances of the particular case.’

 . . . 
Personally I would not wish to state the law more elaborately than I have done. In particular 

I think it is diffi cult to take expressions used in particular cases out of the context of the cases 
in which they were used and enunciate them as if applying generally. This can I think lead to 
ambiguity and perhaps unnecessary complexity. The task of trial judges in setting out for the 
jury the issues of fact and the relevant law in cases of this class is a diffi cult and demanding 
one. I believe that the supreme test that should be satisfi ed in such directions is that they are 
comprehensible to an ordinary member of the public who is called to sit on a jury and who 
has no particular prior acquaintance with the law. To make it obligatory on trial judges to give 
directions in law which are so elaborate that the ordinary member of the jury will have great 
diffi culty in following them, and even greater diffi culty in retaining them in his memory for the 
purpose of application in the jury room, is no service to the cause of justice. The experienced 
counsel who assisted your Lordships in this appeal indicated that as a practical matter there 
was a danger in over-elaboration of defi nition of the word ‘reckless’. While therefore I have 
said in my view it is perfectly open to a trial judge to use the word ‘reckless’ if it appears 
appropriate in the circumstances of a particular case as indicating the extent to which a 
defendant’s conduct must deviate from that of a proper standard of care, I do not think it right 
to require that this should be done and certainly not right that it should incorporate the full 
detail required in R v Lawrence [1982] AC 510.

Appeal dismissed.

Th e ruling in Adomako was challenged before the Court of Appeal in Misra on two grounds. 
First, it was said to be inconsistent with the House of Lords’ decision in R v G and R. Second, 
it was argued that it was inconsistent with the ECHR. Th e Court of Appeal rejected both 
challenges and confi rmed that Adomako represents the current law on gross negligence 
manslaughter.

R v Misra
[2004] EWCA Crim 2375136

Amit Misra and Rajeev Srivastava appealed to the Court of Appeal against two con-
victions for gross negligence manslaughter of Sean Phillips. Mr Phillips had under-
gone surgery at a hospital, but become infected with staphylococcus aureus. Misra and 
Srivastava were senior house offi  cers involved in the care of the deceased. Th e prosecu-
tion alleged that their failure to diagnose and treat the victim’s infection caused his 
death. Th e essence of the prosecution case was that not only did the appellants fail to 
diagnose the condition from which the deceased was suff ering, but that they failed even 
to appreciate that their patient was seriously ill.

Before the Court of Appeal, the appellants developed two main arguments. Th e fi rst 
was following the decision of the House of Lords in R v G and R (see p.148) the defi nition 
of gross negligence manslaughter had to be reassessed. Th eir Lordships had no diffi  culty 

136 [2005] 1 Cr App R 21.

necessary to refer to the defi nition of recklessness in R v Lawrence [1982] AC 510, although it is
perfectly open to the trial judge to use the word “reckless” in its ordinary meaning as part of his
exposition of the law if he deems it appropriate in the circumstances of the particular case.’

 . . . 
Personally I would not wish to state the law more elaborately than I have done. In particular

I think it is diffi cult to take expressions used in particular cases out of the context of the cases
in which they were used and enunciate them as if applying generally. This can I think lead to
ambiguity and perhaps unnecessary complexity. The task of trial judges in setting out for the
jury the issues of fact and the relevant law in cases of this class is a diffi cult and demanding
one. I believe that the supreme test that should be satisfi ed in such directions is that they are
comprehensible to an ordinary member of the public who is called to sit on a jury and who
has no particular prior acquaintance with the law. To make it obligatory on trial judges to give
directions in law which are so elaborate that the ordinary member of the jury will have great
diffi culty in following them, and even greater diffi culty in retaining them in his memory for the
purpose of application in the jury room, is no service to the cause of justice. The experienced
counsel who assisted your Lordships in this appeal indicated that as a practical matter there
was a danger in over-elaboration of defi nition of the word ‘reckless’. While therefore I have
said in my view it is perfectly open to a trial judge to use the word ‘reckless’ if it appears
appropriate in the circumstances of a particular case as indicating the extent to which a
defendant’s conduct must deviate from that of a proper standard of care, I do not think it right
to require that this should be done and certainly not right that it should incorporate the full
detail required in R v Lawrence [1982] AC 510.

Appeal dismissed.
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in rejecting this argument on the basis that G and R was not intended to alter the law 
on gross negligence manslaughter. Th e second argument that the off ence of gross negli-
gence manslaughter was so vague that it contravened Article 5 of the ECHR (see p.4 for 
a development of this argument). In this extract Judge LJ rejects this second argument 
also.

Lord Justice Judge

. . . 
58. We can now return to the argument based on circularity and uncertainty, and the appli-

cation of Articles 6 and 7 of the ECHR . . . 

[Judge LJ then referred to Lord Mackay’s speech in Adomako:]

59. Mr Gledhill suggested that this passage demonstrated that an additional specifi c 
ingredient of this offence was that the jury had to decide whether the defendant’s conduct 
amounted to a crime. If the jury could, or was required to, defi ne the offence for itself, and 
accordingly might do so on some unaccountable or unprincipled or unexplained basis, to 
adopt Bacon, the sound given by the law would indeed be uncertain, and would then strike 
without warning. Mr Gledhill’s argument then would be compelling.

60. Looking at the authorities since Bateman, the purpose of referring to the differences 
between civil and criminal liability, whether in the passage in Lord Mackay’s speech to which 
we have just referred, or in directions to the jury, is to highlight that the burden on the prosecu-
tion goes beyond proof of negligence for which compensation would be payable. Negligence 
of that degree could not lead to a conviction for manslaughter. The negligence must be so 
bad, ‘gross’, that if all the other ingredients of the offence are proved, then it amounts to a 
crime and is punishable as such.

 . . . 
62. Accordingly, the value of references to the criminal law in this context is that they 

avoid the danger that the jury may equate what we may describe as ‘simple’ negligence, 
which in relation to manslaughter would not be a crime at all, with negligence which involves 
a criminal offence. In short, by bringing home to the jury the extent of the burden on the 
prosecution, they ensure that the defendant whose negligence does not fall within the ambit 
of the criminal law is not convicted of a crime. They do not alter the essential ingredients 
of this offence. A conviction cannot be returned if the negligent conduct is or may be less 
than gross. If however the defendant is found by the jury to have been grossly negligent, 
then, if the jury is to act in accordance with its duty, he must be convicted. This is precisely 
what Lord Mackay indicated when, in the passage already cited, he said, ‘. . . The jury must 
go on to consider whether that breach of duty should be characterised as gross negligence 
and therefore as a crime’ (our emphasis). The decision whether the conduct was criminal is 
described not as ‘the’ test, but as ‘a’ test as to how far the conduct in question must depart 
from accepted standards to be ‘characterised as criminal’. On proper analysis, therefore, the 
jury is not deciding whether the particular defendant ought to be convicted on some unprin-
cipled basis. The question for the jury is not whether the defendant’s negligence was gross, 
and whether, additionally, it was a crime, but whether his behaviour was grossly negligent 
and consequently criminal. This is not a question of law, but one of fact, for decision in the 
individual case.

63. On examination, this represents one example, among many, of problems which juries 
are expected to address on a daily basis. They include equally diffi cult questions, such as 
whether a defendant has acted dishonestly, by reference to contemporary standards, or 

Lord Justice Judge
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58. We can now return to the argument based on circularity and uncertainty, and the appli-

cation of Articles 6 and 7 of the ECHR . . . 
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ingredient of this offence was that the jury had to decide whether the defendant’s conduct
amounted to a crime. If the jury could, or was required to, defi ne the offence for itself, and
accordingly might do so on some unaccountable or unprincipled or unexplained basis, to
adopt Bacon, the sound given by the law would indeed be uncertain, and would then strike
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tion goes beyond proof of negligence for which compensation would be payable. Negligence
of that degree could not lead to a conviction for manslaughter. The negligence must be so
bad, ‘gross’, that if all the other ingredients of the offence are proved, then it amounts to a
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62. Accordingly, the value of references to the criminal law in this context is that they

avoid the danger that the jury may equate what we may describe as ‘simple’ negligence,
which in relation to manslaughter would not be a crime at all, with negligence which involves
a criminal offence. In short, by bringing home to the jury the extent of the burden on the
prosecution, they ensure that the defendant whose negligence does not fall within the ambit
of the criminal law is not convicted of a crime. They do not alter the essential ingredients
of this offence. A conviction cannot be returned if the negligent conduct is or may be less
than gross. If however the defendant is found by the jury to have been grossly negligent,
then, if the jury is to act in accordance with its duty, he must be convicted. This is precisely
what Lord Mackay indicated when, in the passage already cited, he said, ‘. . . The jury must
go on to consider whether that breach of duty should be characterised as gross negligence
and therefore as a crime’ (our emphasis). The decision whether the conduct was criminal ise
described not as ‘the’ test, but as ‘a’ test as to how far the conduct in question must depart
from accepted standards to be ‘characterised as criminal’. On proper analysis, therefore, the
jury is not deciding whether the particular defendant ought to be convicted on some unprin-
cipled basis. The question for the jury is not whether the defendant’s negligence was gross,
and whether, additionally, it was a crime, but whether his behaviour was grossly negligent
and consequently criminal. This is not a question of law, but one of fact, for decision in the
individual case.

63. On examination, this represents one example, among many, of problems which juries
are expected to address on a daily basis. They include equally diffi cult questions, such as
whether a defendant has acted dishonestly, by reference to contemporary standards, or
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whether he has acted in reasonable self-defence, or, when charged with causing death 
by dangerous driving, whether the standards of his driving fell far below what should be 
expected of a competent and careful driver. These examples represent the commonplace for 
juries. Each of these questions could be said to be vague and uncertain. If he made enquiries 
in advance, at most an individual would be told the principle of law which the jury would be 
directed to apply: he could not be advised what a jury would think of the individual case, and 
how it would be decided. That involves an element of uncertainty about the outcome of the 
decision-making process, but not unacceptable uncertainty about the offence itself.

64. In our judgment the law is clear. The ingredients of the offence have been clearly 
defi ned, and the principles decided in the House of Lords in Adomako. They involve no uncer-
tainty. The hypothetical citizen, seeking to know his position, would be advised that, assum-
ing he owed a duty of care to the deceased which he had negligently broken, and that death 
resulted, he would be liable to conviction for manslaughter if, on the available evidence, the 
jury was satisfi ed that his negligence was gross. A doctor would be told that grossly neg-
ligent treatment of a patient which exposed him or her to the risk of death, and caused it, 
would constitute manslaughter.

Appeals dismissed.

It is clear from Lord Mackay’s speech in Adomako that there are four elements of gross neg-
ligence manslaughter, which will be considered separately:

. a duty
It must be shown that the defendant owed the victim a duty of care.137 Th e Court of Appeal 
in Wacker138 confi rmed that the ‘duty of care’ is usually to be given the meaning it has in the 
tort of negligence.139 It is not possible to provide a complete analysis of when a duty of care 
arises under tort law. Much simplifi ed, you owe a duty of care towards anyone who may fore-
seeably be harmed by your actions. Hence a driver owes a duty of care to other road users, 
a doctor owes a duty of care to a patient,140 the captain of a boat owes a duty of care to the 
crew,141 and an electrician owes a duty of care to the homeowner whose house he is rewir-
ing.142 Th e Court of Appeal in Evans143 has confi rmed that whether or not there is a duty of 
care on a given set of facts is a question of law for the judge to decide.144 In Evans the Court 
of Appeal held it was for the judge, rather than the jury, to decide when a duty of care arose. 

137 Th e Adomako test is to be applied whether the case is about an act or an omission of the defendant 
(Litchfield [1998] Crim LR 507 (CA); Watts [1998] Crim LR 833 (CA)).

138 [2003] Crim LR 108 (CA). However, on the special facts of that case (the defendant killed many immi-
grants while illegally bringing them into the country) there was no liability in tort because of the doctrine of 
ex turpi causa, which prevents one criminal from suing another criminal for harm caused while pursuing a 
criminal enterprise together. Th e Court of Appeal explained that the public policy behind that rule did not 
bar a criminal conviction.

139 R v Evans (Gemma) [2009] EWCA Crim 650. Notably the Law Commission Report No. 304 (2007) 
suggests that the phrase ‘duty of care’ should not be used in defi ning gross negligence manslaughter. See 
Herring and Palser (2007) for a detailed discussion.

140 Adomako [1995] 1 AC 171 (HL). 141 Litchfield [1998] Crim LR 507 (CA).
142 Prentice [1993] 4 All ER 935 (CA).
143 R v Evans (Gemma) [2009] EWCA Crim 650, discussed in Glenys Williams (2009).
144 Singh (Gurphal) [1999] Crim LR 582 (CA).

whether he has acted in reasonable self-defence, or, when charged with causing death 
by dangerous driving, whether the standards of his driving fell far below what should be
expected of a competent and careful driver. These examples represent the commonplace for
juries. Each of these questions could be said to be vague and uncertain. If he made enquiries
in advance, at most an individual would be told the principle of law which the jury would be
directed to apply: he could not be advised what a jury would think of the individual case, and
how it would be decided. That involves an element of uncertainty about the outcome of the
decision-making process, but not unacceptable uncertainty about the offence itself.

64. In our judgment the law is clear. The ingredients of the offence have been clearly
defi ned, and the principles decided in the House of Lords in Adomako. They involve no uncer-
tainty. The hypothetical citizen, seeking to know his position, would be advised that, assum-
ing he owed a duty of care to the deceased which he had negligently broken, and that death
resulted, he would be liable to conviction for manslaughter if, on the available evidence, the
jury was satisfi ed that his negligence was gross. A doctor would be told that grossly neg-
ligent treatment of a patient which exposed him or her to the risk of death, and caused it,
would constitute manslaughter.

Appeals dismissed.
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Th erefore the judge should direct the jury in terms: ‘If you fi nd the facts to be X then there is 
a duty of care, while if you fi nd they are Y there is not.’145

E X A M I NAT ION T I P
Th e law can get rather confusing where it is claimed that it was a defendant’s failure to 
act which was grossly negligent. In that case the normal rules on omissions in criminal 
law apply and it is necessary to show that the defendant was under a duty to act (see 
p.78), as well as demonstrating that the defendant was under the tort law duty of care. 
Fortunately wherever a criminal duty to act arises there will also be a duty of care in 
tort.146

. a breach of a duty
It must be shown that the defendant breached his or her duty of care to the victim. In order to 
decide whether there is a breach of duty the jury must ask whether the defendant’s action fell 
below the standard expected of the reasonable person. Where the defendant is purporting to 
exercise a special skill, the test is whether the defendant was exercising the skill expected of 
a reasonable person possessing that skill. So in Adomako the accused had to act as a reason-
able anaesthetist. In that case the accused had raised arguments that he was exhausted aft er 
a long work shift  and was inadequately trained. Th ese did not aff ect the standard: the jury 
was not to consider whether it was reasonable for Adomako himself to act as he did; but to 
consider whether he fell below the standard expected of a reasonable anaesthetist.147

. causing the death
It must be shown that the defendant’s breach of the duty caused the victim’s death. Th is is 
a straightforward application of the rules of causation. Th e point made in Hayward148 is 
important. Th ere the defendant was driving a horse and cart without holding the reins when 
he hit a young girl, killing her. Although he clearly caused the death of the girl, the court 
found that his negligence did not. It was found that even if he had been driving with all due 
care he would not have avoided hitting her: she ran out in front of him without warning. Th e 
simplest way for the jury to consider the question would be to ask: If the defendant had acted 
reasonably would the victim have been killed?

. gross negligence
It must be shown that the defendant’s breach of duty was gross. Lord Mackay in Adomako 
explained that the jury should ask themselves whether the defendant’s actions or omis-
sions were so bad as to deserve a criminal conviction. Th e point is that establishing that the 

145 Herring and Palser (2007).
146 Although see Elliott (2010) for a detailed discussion and an argument that only a tortious duty of care 

should be required in gross negligence manslaughter cases.
147 Th e fact that the victim consented to the activity does not prevent a conviction for gross negligence 

manslaughter (Wacker [2003] Crim LR 108 (CA)).
148 (1908) 21 Cox CC 692.

E X A M I NAT ION T I P
Th e law can get rather confusing where it is claimed that it was a defendant’s failure to
act which was grossly negligent. In that case the normal rules on omissions in criminal
law apply and it is necessary to show that the defendant was under a duty to act (see
p.78), as well as demonstrating that the defendant was under the tort law duty of care.
Fortunately wherever a criminal duty to act arises there will also be a duty of care in
tort.146
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defendant was negligent will mean that the defendant could be required to pay compensa-
tion to the victim (or his or her family). Th e jury must ask whether the law should go further 
and in addition require punishment for the wrong.149

Adomako leaves the jury a wide discretion to decide whether to convict the accused. 
Th e jury can take all the facts into account and it is hard to predict how a jury will decide 
a particular case. It is likely that the jury will consider questions such as: Did the defend-
ant foresee that his or her actions or omissions would cause death? What were the motives 
infl uencing the defendant’s actions or omissions? Was the defendant indiff erent to the well-
being of the victim? Were there any good explanations for why the defendant acted or failed 
to act as he or she did? In summary the jury will consider the ‘badness’ of the defendant’s 
actions.150

Th e Court of Appeal in Attorney-General’s Reference (No. 2 of 1999)151 made it clear 
that it is not necessary to demonstrate that a defendant foresaw a risk of death before he 
or she can be convicted of gross negligence manslaughter. However, if the defendant did 
foresee death it is more likely that the jury will fi nd the negligence to be gross than if he 
or she did not.

A slightly diff erent question is whether it is possible to convict a person of gross negli-
gence manslaughter if the risk of death was not foreseeable. In Adomako itself it is unclear 
whether Lord Mackay required that a risk of death be foreseeable. At one point he talked 
about gross negligence involving consideration of ‘the risk of death involved’, however, he 
also approved dicta in Stone and Dobinson152 and R v West London Coroner, ex p Gray153 
which seemed to suggest that a risk to the health and safety of the victim was suffi  cient, even 
if death itself was not foreseeable. In Singh (Gurphal)154 the Court of Appeal approved the 
trial judge’s direction that a risk of death must have been foreseeable by a reasonably prudent 
person. However, there was no real discussion of the issue in that case, so it may still be open 
to debate. Whatever the position is, it would be a most unusual case where death was not 
foreseeable but the jury decided that the negligence was gross. →6 (p.298)

 subjective reckless manslaughter

DE F I N I T ION
Subjective reckless manslaughter: the defendant killed the victim foreseeing a risk of 
death or serious injury.

If the defendant killed the victim, foreseeing a risk of death or serious injury, then he or she 
can be convicted of subjective reckless manslaughter.155 It is, in fact, rare for a case explicitly 
to rely on subjective reckless manslaughter156 because whenever there is subjective reckless 

149 Although in Becker (CA, 19 June 2000), the Court of Appeal suggested that referring the jury explicitly 
to the diff erence between civil and criminal liability might just confuse them.

150 R (Brenda Rowley) v DPP [2003] EWHC 693 (Admin) approved of the use of ‘badness’ here.
151 [2000] QB 796 (CA). 152 [1977] QB 354 (CA). 153 [1988] QB 467.
154 [1999] Crim LR 582 (CA).
155 I use the term ‘subjective reckless manslaughter’ to avoid confusion with Caldwell reckless manslaugh-

ter which was thought to exist at one time, but has now been replaced with gross negligence manslaughter.
156 For a rare example, see R v Lidar [2000] 4 Archbold News 3.

DE F I N I T ION
Subjective reckless manslaughter: the defendant killed the victim foreseeing a risk of 
death or serious injury.
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manslaughter it will be possible to charge constructive or gross negligence manslaughter 
and these will be easier to prove. Th erefore, although it is generally accepted to exist as a 
form of manslaughter,157 there are no cases which discuss its exact defi nition.

 protecting life on the roads
Parliament has created specifi c off ences dealing with the causing of death on the roads.158

. causing death by dangerous driving
Section 1 of the Road Traffi  c Act 1988 (as amended) reads:159

A person who causes the death of another person by driving a mechanically propelled vehi-
cle dangerously on a road or other public place is guilty of an offence.

‘Dangerous driving’ is defi ned in section 2A as where:

the way he drives falls(a)  far below what would be expected of a competent and careful 
driver, and

it would be obvious to a competent and careful driver that driving in that way would be (b) 
dangerous.

It would also be dangerous driving if it would be obvious160 to a competent and careful 
driver that driving the vehicle in its present state would be dangerous.161 ‘Dangerous’ 
in the Act means that there is a danger of injury to any person or of serious damage to 
property.162

Th e off ence is objective. Th e defendant is guilty unless he or she drives as a reasonable 
person would. It is not a defence for a driver to show that he or she drove as well as he or she 
could if this was below the standard expected of the reasonable person. Where the pros-
ecution alleges that it was the state of the vehicle which rendered the driving dangerous 
then what matters is not what the defendant knew, but what would have been known by 
the reasonable person.163 However, if the defendant does have any special knowledge, this 
knowledge shall be taken into account in deciding how a reasonable driver would react. So, 
for example, if the defendant was an expert car mechanic and aware that his car was in a 
dangerous condition, even if a reasonable person would not have been aware of the defect, 
the defendant can be convicted.

157 Law Commission Report No. 237 (1996: para. 2.26); Clarkson (2000).
158 See Mackenna (1970). Th ere is evidence that courts are imposing higher sentences for these off ences: 

Clarkson (2000). 
159 As amended by the Road Traffic Act 1991.
160 Th is means evident ‘at first glance’ (Strong [1995] Crim LR 428 (CA)).
161 Road Traffic Act 1988, s. 2A(2). 162 Ibid, s. 2A(3).
163 Roberts and George [1997] Crim LR 209 (CA).

A person who causes the death of another person by driving a mechanically propelled vehi-
cle dangerously on a road or other public place is guilty of an offence.

the way he drives falls(a) far below what would be expected of a competent and careful
driver, and

it would be obvious to a competent and careful driver that driving in that way would be(b) 
dangerous.
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. causing death by careless driving when under 
the influence of drink or drugs
Section 3A(1) of the Road Traffi  c Act 1988 states:

(1)  If a person causes the death of another person by driving a mechanically propelled vehi-
cle on a road or other public place without due care and attention, or without reasonable 
consideration for other persons using the road or place, and—

(a) he is, at the time when he is driving, unfi t to drive through drink or drugs, or

(b) he has consumed so much alcohol that the proportion of it in his breath, blood or urine 
at that time exceeds the prescribed limit, or

(c) he is, within 18 hours after that time, required to provide a specimen in pursuance of 
section 7 of this Act, but without reasonable excuse fails to provide it, or

(d) he is required by a constable to give his permission for a laboratory test of a specimen 
of blood taken from him under section 7A of this Act, but without reasonable excuse 
fails to do so,

he is guilty of an offence.

Th is off ence is self-explanatory.

. causing death by careless or 
inconsiderate driving
Th is off ence was created by section 30 of the Road Safety Act 2006.164 Careless driving (i.e. 
driving without due care and attention) is defi ned in section 3ZA of the Road Traffi  c Act 1988:

(2) A person is to be regarded as driving without due care and attention if (and only if) the 
way he drives falls below what would be expected of a competent and careful driver.

(3) In determining for the purposes of subsection (2) above what would be expected of a 
careful and competent driver in a particular case, regard shall be had not only to the cir-
cumstances of which he could be expected to be aware but also to any circumstances 
shown to have been within the knowledge of the accused.

  Inconsiderate driving is defi ned in section 3ZA of the Road Traffi c Act 1998:

(4) A person is to be regarded as driving without reasonable consideration for other persons 
only if those persons are inconvenienced by his driving.

. causing death by unlicensed, disqualified, or 
uninsured driving
Th is off ence is set out in section 3ZB of the Road Traffi  c Act 1988:

A person is guilty of an offence under this section if he causes the death of another person 
by driving a motor vehicle on a road and, at the time when he is driving, the circumstances 
are such that he is committing an offence under—

164 For a useful discussion, see Cunningham (2007).

(1)  If a person causes the death of another person by driving a mechanically propelled vehi-
cle on a road or other public place without due care and attention, or without reasonable
consideration for other persons using the road or place, and—

(a) he is, at the time when he is driving, unfi t to drive through drink or drugs, or

(b) he has consumed so much alcohol that the proportion of it in his breath, blood or urine
at that time exceeds the prescribed limit, or

(c) he is, within 18 hours after that time, required to provide a specimen in pursuance of
section 7 of this Act, but without reasonable excuse fails to provide it, or

(d) he is required by a constable to give his permission for a laboratory test of a specimen
of blood taken from him under section 7A of this Act, but without reasonable excuse
fails to do so,

he is guilty of an offence.

(2) A person is to be regarded as driving without due care and attention if (and only if) the
way he drives falls below what would be expected of a competent and careful driver.

(3) In determining for the purposes of subsection (2) above what would be expected of a
careful and competent driver in a particular case, regard shall be had not only to the cir-
cumstances of which he could be expected to be aware but also to any circumstances
shown to have been within the knowledge of the accused.
 Inconsiderate driving is defi ned in section 3ZA of the Road Traffi c Act 1998:

(4) A person is to be regarded as driving without reasonable consideration for other persons
only if those persons are inconvenienced by his driving.

A person is guilty of an offence under this section if he causes the death of another person
by driving a motor vehicle on a road and, at the time when he is driving, the circumstances
are such that he is committing an offence under—
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(a) section 87(1) of this Act (driving otherwise than in accordance with a licence),

(b)  section 103(1)(b) of this Act (driving while disqualifi ed), or

(c) section 143 of this Act (using a motor vehicle while uninsured or unsecured against 
third party risks).

In R v Williams165 it was confi rmed that this off ence did not require proof of fault. Once 
it had been shown that the uninsured driver had caused the victim’s death he could be 
convicted even though the evidence suggested that he was not to blame for the accident.

. manslaughter and driving
Th ere is no reason why a person who kills another while driving cannot be convicted of 
manslaughter. However, in Adomako Lord Mackay suggested it would be rare for a man-
slaughter charge to be brought following a road death. Th e most likely circumstances in 
which such a charge would be brought are where the accused deliberately drove at the vic-
tim, using his car as a weapon.

QU E ST IONS
Charles, a fi erce opponent of European Monetary Union, throws paint at the Prime 1. 
Minister. Th e Prime Minister pushes his bodyguard, Evander, in the way. Evander is 
covered in paint and as a result suff ers a nasty rash. Evander is interested in alterna-
tive medicine and takes a herb recommended by Hu, a local herbalist. Evander suff ers 
an allergic reaction to the herb and dies. Research just published indicates that one in 
two million people are known to be allergic to this herb. What off ences, if any, have 
been committed? (Some causation issues are raised in this problem. Remember to 
consider the potential criminal liability of all ‘suspects’: Charles, the Prime Minister, 
and Hu all need to be considered.)
One Saturday, Th omas, the President of the International Pogo Stick Society, was 2. 
travelling down the pavement of a crowded street on his pogo stick. He was jumping 
carefully when his attention was grabbed momentarily by a striking poster advertis-
ing colourful knitwear. When he looked back to where he was going, he realized that 
he was about to crash into Clare. He decided to attempt a highly complex manoeuvre 
which he thought would avert the accident. Unfortunately it failed and he landed on 
top of Clare, killing her and breaking her valuable watch.

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

Clare’s fi ancé, Michael, who has a mental age of nine and has diffi  culties in control-3. 
ling his temper, had been walking beside Clare. He was so upset at what had hap-
pened that he picked up a traffi  c cone and threw it at Th omas, intending to cause 
him an unpleasant injury. Th omas parried the cone with his pogo stick, but the cone 
landed on the head of Alfred, a young child who was passing by. Alfred fell to the 
ground. Th omas immediately rushed over and attempted to give Alfred mouth-to-
mouth resuscitation. Unfortunately it had been a long time since he had attended 

165 [2010] EWCA Crim 2552.

(a) section 87(1) of this Act (driving otherwise than in accordance with a licence),

(b)  section 103(1)(b) of this Act (driving while disqualifi ed), or

(c) section 143 of this Act (using a motor vehicle while uninsured or unsecured against
third party risks).
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Clare’s fi ancé, Michael, who has a mental age of nine and has diffi  culties in control-3.
ling his temper, had been walking beside Clare. He was so upset at what had hap-
pened that he picked up a traffi  c cone and threw it at Th omas, intending to cause
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ground. Th omas immediately rushed over and attempted to give Alfred mouth-to-
mouth resuscitation. Unfortunately it had been a long time since he had attended

www.oxfordtextbooks.co.uk/orc/herringcriminal5e/
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his fi rst-aid classes, and his eff orts resulted in asphyxiating Alfred, who died. What 
off ences, if any, have been committed?

 causing or allowing the death of a child 
or vulnerable adult
Section 5 of the Domestic Violence, Crime and Victims Act 2004 created the off ence of 
 causing or allowing the death of a child or vulnerable adult.166 It is useful particularly where 
a child has died while in the care of adults and it is clear one of the adults killed the child, but 
it is not clear which one. Th e section 5 off ence is committed if the following are proved:

V (the child or vulnerable adult) has died as a result of an unlawful act of a person who (1) 
was in the same household as the victim and had frequent contact with him or her;
there was a signifi cant risk of serious physical harm being caused to V by the unlaw-(2) 
ful act;
either:(3) 
(a) D was the person whose act caused V’s death; or
(b) D was or ought to have been aware that there was a signifi cant risk of serious physical 

harm being carried out to V by an unlawful act and D failed to take such steps as he 
or she could reasonably have been expected to have taken to protect V from the risk;

the killing of V occurred in circumstances which D foresaw or ought to have (4) 
foreseen.

Th e off ence carries a maximum sentence of fourteen years. It is to be noted that its mens rea is 
negligence. Th e test focuses on what D knew or ought to know and what D could reasonably 
be expected to have done to protect the victim.167 Th e off ence was justifi ed as a means of pro-
tecting children’s rights to protection from abuse.168 In a case where there has been domestic 
violence the courts will bear in mind that it might be extremely dangerous for a mother, say, 
to contact the police about fears over what her abusive partner will do to their child.169

part ii: theoretical issues in 
homicide law
 homicide: the statistics
Be prepared to be surprised by the statistics on homicide. The popular perception of 
homicide in England and Wales which is usually created by popular television dramas 

166 For a detailed analysis of this off ence, see Hoyano and Keenan (2007: 158–77) and Herring (2008). 
167 R v Khan (Uzma) [2009] EWCA Crim 2. 168 Hayes (2006).
169 R v Khan (Uzma) [2009] EWCA Crim 2. See Herring (2007c).

his fi rst-aid classes, and his eff orts resulted in asphyxiating Alfred, who died. What
off ences, if any, have been committed?
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and ‘who-done-it’ detective books is far from the reality. Consider the following 
facts:

In 2009/10 there were 619 recorded homicides.(1) 170

Th e most likely victim of homicide is under the age of one. Th e least likely age group (2) 
to be murdered are the 5–16-year-olds.171

Women and children are far more likely to be killed by someone they know, than (3) 
by a stranger. Of female victims, 76 per cent knew the main suspect compared to 
50 per cent of male victims. Of victims aged under 16, 75 per cent knew the main 
suspect.172

More men than women are victims of homicide, about three-quarters of homicide (4) 
victims are men.173

Th e vast majority of killers are men.(5) 174

Th e last statistic is perhaps the least surprising, but should be the most shocking. Th e causes 
of the link between masculinity and killing are outside the scope of this book, but they 
must dominate any understanding of homicide in practice.175 It should be stressed that these 
statistics are based on the law’s defi nition of homicide.176 As we shall see later, deaths on 
roads or in workplace ‘accidents’ are not described as homicides and so not included in the 
statistics.

 the structure of homicide
Diff erent countries around the world structure their laws on homicide in a variety of 
ways the English criminal law recognizing basically two kinds of general homicide: murder 
and manslaughter.177 Th e most serious off ence is murder; the next is manslaughter. Th en 
we move on to civil liability, where there is no criminal punishment. Th e defendant may be 
required to pay compensation (damages) for the loss caused, but does not suff er the censure 
attached to a criminal conviction or any form of punishment. At the end of the spectrum 
is a killing for which the defendant is neither criminally nor civilly liable. Cases where the 
killing was a pure accident and for which the defendant was not to blame fall within this 
category.

Under English and Welsh law, because there are only two kinds of homicide, each cat-
egory has to be fairly broad. Lord Hailsham in Howe178 explained:

Murder, as every practitioner of the law knows, though often described as one of the utmost 
heinousness, is not in fact necessarily so, but consists of a whole bundle of offences of 
vastly differing degrees of culpability, ranging from brutal cynical and repeated offences like 
the so-called Moors murders to the almost venial, if objectively immoral, ‘mercy killing’ of a 
beloved partner.

170 Home Offi  ce (2011a). 171 Ibid. 172 Ibid. 173 Ibid. 174 Ibid.
175 Chan (2001: ch. 1).
176 See Mitchell and McKay (2011) for an in-depth analysis of the data on homicides.
177 Infanticide could be included as a third category, but this is rare and can be seen as a defence.
178 [1987] 2 WLR 568, 581 (HL).

Murder, as every practitioner of the law knows, though often described as one of the utmost
heinousness, is not in fact necessarily so, but consists of a whole bundle of offences of
vastly differing degrees of culpability, ranging from brutal cynical and repeated offences like
the so-called Moors murders to the almost venial, if objectively immoral, ‘mercy killing’ of a
beloved partner.
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Similarly, into the category of manslaughter will fall a whole range of killings: from an act 
just short of murder to a case where a person gently pushes the victim who falls over, bangs 
his or her head and dies.179

Th e Law Commission following a review of the law concluded that the ‘present law of 
murder in England and Wales is a mess’.180 Th is has led to a wide ranging review of the 
current law. However, the government has, to date, only sought to implement some of their 
proposals relating to provocation and diminished responsibility, through the Coroners and 
Justice Act 2009. It has no plans to implement the more wide ranging proposals of the Law 
Commission in relation to homicide.

Th e way that homicide is structured in English and Welsh law is only one of a number of 
ways in which the law could be organized.181 Before considering the alternatives it should be 
noted that there are two main reasons why the law may seek to distinguish killings by using 
diff erent labels (e.g. murder and manslaughter).182 Th is may be done in order to diff erentiate 
between serious and less serious killings so that the appropriate level of censure is attached 
to a conviction.183 Alternatively, the diff erent categories may be used to manage the sentenc-
ing stage. For example, in English law a person convicted of murder must be given a life 
sentence, whereas if a defendant is convicted of manslaughter the judge has a wide discretion 
to decide the appropriate sentence.

Here are some of the alternative ways of structuring the law on homicide:184

. creating a wide range of kinds of homicide
It would be possible to develop a far more complex structure, for example, by distinguish-
ing between murders in the fi rst degree, second degree, and third degree, and then having 
various levels of manslaughter.185 Th e degree of murder would depend on the moral blame-
worthiness of the defendant’s state of mind. Th ere could also be a range of partial defences 
to ensure as accurate a description as possible of the crime committed by the defendant. 
Th e advantage would be to have a more fi nely tuned system, although there would be 
 problems in defi ning the exact distinction between the diff erent grades of murder.186

. leaving distinctions to sentencing
Rather than widening the range of homicides it could be argued that we should have a single 
off ence of homicide, which would replace murder and manslaughter.187 Th e proposal would 
be that the diff erences between killings would be dealt with at the sentencing stage, rather 
than by seeking to distinguish them with diff erent labels. Th e proposal raises the arguments 
over the ‘fair labelling principle’, which was discussed in Chapter 1: Is it justifi able to use the 

179 Indeed the fact that manslaughter covers both involuntary and voluntary manslaughter, which have 
quite diff erent theoretical bases, demonstrates its width (Ashworth and Mitchell 2000). Judges sentencing 
in cases of manslaughter can face great difficulty where the facts are disputed. Th e jury’s verdict of guilty 
of manslaughter will not reveal whether they decided that the defendant’s state of mind was little short of 
murder or whether there was merely an intention to frighten the victim.

180 Law Commission (2004: para. 2.74). 181 See Pillsbury (1998).
182 See the discussion in Lacey (2000a). 183 See Chapter 1 for a discussion of labelling theory.
184 Th ese suggestions are not necessarily mutually exclusive.
185 Such a system is used by many states in the United States: explained in Stacy (2001).
186 See e.g. the detailed proposals for the law on homicide put forward in Pillsbury (1998).
187 Lord Kilbrandon in Hyam v DPP [1975] AC 55, 98.
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same label for off ences which diff er so much in their level of culpability? Also there is the 
question whether there is a special stigma attached to a murder conviction, which the law 
should utilize to signify that these are particularly heinous killings.188

. distinguishing on the basis of the victims
Th e law could also seek to distinguish between killings involving particular kinds of  victims. 
For example, there could be special off ences of murdering children or police offi  cers.189 Th e 
argument in favour of this proposal is that public opinion regards such killings as more 
serious than other killings.190 Others strongly oppose this proposal, arguing that the life of 
a child or a police offi  cer is no more valuable than the life of anyone else. Th erefore, what-
ever the public opinion is, as a matter of principle it would be improper to treat the deaths 
of some victims as worse than those of others.191 In reply it could be argued that in the case 
of children the child’s whole lifespan is destroyed, which makes the killing worse than that 
of an adult, or that the killing of a vulnerable person such as a child indicates a particular 
viciousness, which deserves a particular stigma.192

. labelling the method of killing used
A murder or manslaughter conviction tells us nothing about the form of the killing. Murder 
could be by poisoning, shooting, or torture. Some jurisdictions take a diff erent approach 
and distinguish between homicide based on the method of killing, for example, seeing kill-
ing with guns as being particularly serious.193 Th e diffi  culty with such an approach is that 
the kind of weapon does not necessarily reveal the blameworthiness of the conduct. A stab-
bing, for example, could be a vicious attack or an accident involving a knife.194

 the actus reus of homicide
Causation is discussed in Chapter 2. Th e actus reus of homicide also raises controversial 
issues in relation to abortion, euthanasia, or the medical treatment of neonates which will 
not be considered in this book. ←1 (p.240)

188 A point emphasized in the Criminal Law Revision Committee Fourteenth Report (1980: para. 19). 
In English and Welsh law, this is signified by the fact that the life sentence applies automatically to a con-
viction for murder. For arguments in favour of the abolition of the mandatory life sentence, see the Select 
Committee of the House of Lords on Murder and Life Imprisonment (1989); the Lane Committee on the 
Penalty for Homicide (1993). However, there is some evidence of support for life imprisonment among the 
general public, see Mitchell (1998), at least for the most serious murders.

189 See the government’s proposals that life sentences should mean life in prison for, inter alia, murder of 
a child following abduction or murders involving sexual or sadistic conduct (Home Office 2003a).

190 Although whether this is a refl ection of public opinion (as opposed to what the tabloid press would 
say the public opinion is) is a matter of debate (see Mitchell (2000)). See also Elliot and de Th an (2009) who 
argue that there is a case for treating cases of homicide involving domestic violence or racial aggravation 
more seriously than other homicides. 

191 Clarkson (2000). 192 Ibid.
193 Mitchell (2000) suggests that the general public do see the method of killing as relevant in assessing its 

seriousness. Th e Home Secretary has indicated that cases of murder using a fi rearm or explosive should be 
regarded as particularly serious and requiring a sentence of at least 30 years (Home Offi  ce 2003).

194 Larkin (1943) 29 Cr App R 18.
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 non-homicidal killings
Th ere are many more people killed in road and industrial accidents than are murdered or 
are the victims of manslaughter. For example, in 2010 people were killed on the roads.195 You 
have a far greater chance of being killed in an industrial accident or a car crash than being 
the victim of homicide.196 Not only are these deaths only exceptionally treated as murder or 
manslaughter, they rarely result in a criminal prosecution for even a minor off ence.197

Critics of the present approach argue that industrial and road killings may involve indi-
viduals showing a similar lack of regard for others’ lives as those convicted for murder or 
manslaughter. Indeed it could be argued that if the law wanted to protect people from being 
killed it would do far better to enforce, or increase the regulation of, driving and safety at 
work than fi ne tuning the criminal law on homicide. It is not diffi  cult to see why some criti-
cal scholars have argued that the law is concerned about protecting lives only if doing so does 
not involve interfering with the lifestyles of those who enjoy driving fast cars or engaging in 
dangerous business practices: there is one law for the poor killers and another for the rich 
ones. Th at said, the evidence suggests that juries are very reluctant to convict people who kill 
while driving.198 So if there is prejudice here it seems to be a prejudice shared by the general 
public. Juries may well feel in driving cases, ‘Th ere but for the grace of God go I’.199 Th ose 
who support the present law’s approach argue that control of driving and industry through 
regulatory agencies can be more eff ective in protecting people’s lives than the criminal law. 
Some of these issues and the appropriate form of regulation for corporations are discussed 
in greater detail in Chapters 4 and 13.

 the mens rea for murder
As is clear from Part I of this chapter, the mens rea for murder is an intention to kill or cause 
grievous bodily harm. Th ere are three main theoretical issues here:

. the meaning of intention
Th is is discussed in detail in Chapter 3. One point worth emphasizing here is that at the 
exact borderline between murder and manslaughter (that is between intention and reckless-
ness) the Woollin test applies and the jury is given an element of discretion to decide whether 

195 Walker (2011).   196 Levi, Maguire, and Brookman (2007).   197 Ibid.
198 Cunningham (2008).   199 Ibid.
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or not to fi nd intention from evidence of foresight of virtual certainty.200 Supporters of the 
present law argue that this provides the jury with ‘moral elbow room’201 to decide whether 
the defendant deserves to be called a murderer. However, others such as William Wilson 
have been concerned about the discretion this gives to juries and have argued that ‘Whether 
someone has committed murder is not a matter of opinion’.202

. is intention the appropriate mens rea?
Some have argued that intention is not the most appropriate form of mens rea for mur-
der. Relying on intent means that the present law on murder is both under- and over-
 inclusive.203 Consider these two examples:

A rogue plants a bomb on an aeroplane, having insured the goods on board. His plan (1) 
is that the plane will explode, the goods be destroyed, and then he will claim money 
from the insurance company. However, the bomb has only a 90 per cent chance of 
working. He may not be able to be convicted of murder. Death or grievous bodily 
harm was not his purpose and he did not foresee that as virtually certain. However, 
such a bomber would be regarded by many people as deserving a murder conviction.
A terminally ill woman pleads with her husband to kill her for months on end. Th e (2) 
husband fi nally gives way to her wishes and kills her. He intends to kill her and faces 
a murder conviction, with its mandatory life sentence.204

Do such examples indicate that intention is not the most suitable form of mens rea for 
murder?

Some suggest that, rather than looking at intention, the key question should be the 
attitude of the defendant.205 Did he demonstrate a callous contempt for the value of other 
people’s lives? Did the defendant show ‘wicked recklessness’?206 Did the defendant have a 
‘depraved heart, devoid of social duty, and fatally bent on mischief ’?207 Th ose who prefer 
to ask questions such as these argue that merely looking at intention or recklessness is too 
narrow and does not take into account all the moral and social evaluations that would 
be considered in making a full assessment of the defendant’s blameworthiness.208 Some 
people suggest that considering the defendant’s attitude towards other people’s lives is a 
better indication of his blameworthiness than considering how likely his action was to 
cause death.209 ←2 (p.241)

QU E ST IONS
What factors do you think the jury 1. really take into account in deciding whether a 
defendant is guilty of murder or manslaughter?
Would asking juries to consider whether the defendant’s attitude was ‘wicked’ or 2. 
‘callous’ focus the jury’s mind on the really important question or would it lead to 
injustice, with diff erent juries reaching diff erent conclusions on cases involving sim-
ilar facts?

200 Horder (1995a). 201 Ibid. 202 W. Wilson (2000: 28). 203 Tadros (2006b).
204 See Cocker [1989] Crim LR 740 (CA). 205 Pillsbury (1998).
206 Goff  (1988). Th e phrase comes from Scots law. 207 W. Wilson (2000: 29).
208 Ashworth (2009: 271–3).   209 Gobert (1995).

QU E ST IONS
What factors do you think the jury 1. really take into account in deciding whether ay
defendant is guilty of murder or manslaughter?
Would asking juries to consider whether the defendant’s attitude was ‘wicked’ or2.
‘callous’ focus the jury’s mind on the really important question or would it lead to
injustice, with diff erent juries reaching diff erent conclusions on cases involving sim-
ilar facts?
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If a husband, say, kills his3.  terminally ill wife at her request because he cannot 
bear to see her suff er any more, should he be guilty of murder? If not, should this 
be because he lacked the mens rea for murder or should the law create a special 
defence?

. the fact that intention to cause grievous 
bodily harm is sufficient
Th e fact that an intention to cause grievous bodily harm is suffi  cient mens rea for murder is 
controversial. Lord Mustill210 and Lord Steyn211 have indicated that they would be willing 
to reconsider the law if an appropriate case was brought before the House of Lords. Lord 
Mustill in Attorney-General’s Reference (No. 3 of 1994) stated ‘the grievous harm rule is an 
outcropping of old law from which the surrounding strata of rationalisations have weath-
ered away’.212 In many ways this is a dispute over the application of the so-called correspond-
ence principle, which is discussed in Chapter 3. Most commentators seem to fall within one 
of three camps:

(1) A strict understanding of the correspondence principle requires that the mens 
rea should always match the actus reus. Th ose who take this view argue that for murder 
the only appropriate mens rea is an intent to kill.213 To them the present law is clearly 
unacceptable.214

(2) Th ose who would be willing to take a more fl exible interpretation to the corre-
spondence principle might be happy if the law required the defendant to intend to kill or 
do a life-threatening act. For example, Lord Steyn in Powell recommended that the mens 
rea for murder should be an ‘intention to kill or an intention to cause really serious harm 
coupled with awareness of the risk of death.’215 Supporters of this view may be concerned 
that the phrase ‘grievous bodily harm’ in the present law is too wide—it is possible to 
cause grievous bodily harm which would be most unlikely to threaten life. For example, 
if D stabbed P in the leg, but P died because (unknown to D) she was a haemophiliac, D 
could be convicted of murder, as a stab in the leg could well be regarded as serious harm 
by a jury. Th e argument here is that if the defendant is aware that his or her action might 
endanger the victim’s life, he or she has taken the victim’s life into his or her hands and 
cannot complain if he or she is held fully responsible if death results.

(3) Th ose who reject the correspondence principle would see an intention to cause serious 
harm as crossing a moral threshold, at which point the defendant is responsible for creating 
his own bad luck. Th is might be used to support the present grievous bodily harm require-
ment, or could be used to support a wider rule, whereby it is suffi  cient that the defendant 
intended to commit an attack against the victim.216

210 Attorney-General’s Reference (No. 3 of 1994) [1997] 3 All ER 936, 945–6 (HL).
211 Powell [1997] 4 All ER 545 (HL). 212 [1998] AC 245, 258.
213 See the discussion in the Criminal Law Revision Committee, Fourteenth Report (1980).
214 Although note as Tadros (2006b) points out, you might argue that some very serious grievous bodily 

harms would be worse than death (e.g. where the victim was left  for a long time in an agonizing condition).
215 [1999] AC 1, echoing the Criminal Law Revision Committee, Fourteenth Report (1980).
216 J. Gardner (1994a).
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Th e Law Commission has undertaken a major review of the law of homicide.217 Th e follow-
ing is the summary of their proposals:218

Law Commission Report No. 304, Murder, Manslaughter and Infanticide (London: 
TSO, 2006), paras 1.63–1.68

1.63 We recommend that there should be a new Homicide Act for England and Wales. The 
new Act should replace the Homicide Act 1957. The new Act should, for the fi rst time, pro-
vide clear and comprehensive defi nitions of the homicide offences and the partial defences. 
In addition, the new Act should extend the full defence of duress to the offences of fi rst 
degree and second degree murder and attempted murder, and improve the procedure for 
dealing with infanticide cases.

1.64 In structuring the general homicide offences we have been guided by a key principle: 
the ‘ladder’ principle. Individual offences of homicide should exist within a graduated system 
or hierarchy of offences. This system or hierarchy should refl ect the offence’s degree of 
seriousness, without too much overlap between individual offences. The main reason for 
adopting the ‘ladder’ principle is as Lord Bingham has recently put it (in a slightly different 
context):

The interests of justice are not served if a defendant who has committed a lesser offence is either 
convicted of a greater offence, exposing him to greater punishment than his crime deserves, or 
acquitted altogether, enabling him to escape the measure of punishment which his crime deserves. 
The objective must be that defendants are neither over-convicted nor under-convicted . . . 

1.65 The ‘ladder’ principle also applies to sentencing. The mandatory life sentence should 
be confi ned to the most serious kinds of killing. A discretionary life sentence should be avail-
able for less serious (but still highly blameworthy) killings.

1.66 Partial defences currently only affect the verdict of murder. This is because a ver-
dict of murder carries a mandatory sentence. That sentence is not appropriate where there 
are exceptional mitigating circumstances of the kind involved in the partial defences. These 
mitigating circumstances necessitate a greater degree of judicial discretion in sentencing. 
The law creates this discretion by means of the partial defences which reduce what would 
otherwise be a verdict of murder, which carries a mandatory sentence, to manslaughter, 
which does not. Therefore, our recommended scheme does not extend the application of the 
partial defences to second degree murder or manslaughter. These offences would permit the 
trial judge discretion in sentencing and they therefore lack the primary justifi cation for having 
partial defences.

The structure of offences

1.67 We believe that the following structure would make the law of homicide more coherent 
and comprehensible, whilst respecting the principles just set out above:

(1) First degree murder (mandatory life penalty)

Killing intentionally.(a) 

Killing where there was an intention to do serious injury, coupled with an aware-(b) 
ness of a serious risk of causing death.

217 For an excellent discussion of the issues surrounding reform of homicide law, see Horder (2008).
218 For detailed discussion of these, see Ashworth (2007), W. Wilson (2006), and Taylor (2007).
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vide clear and comprehensive defi nitions of the homicide offences and the partial defences.
In addition, the new Act should extend the full defence of duress to the offences of fi rst
degree and second degree murder and attempted murder, and improve the procedure for
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the ‘ladder’ principle. Individual offences of homicide should exist within a graduated system
or hierarchy of offences. This system or hierarchy should refl ect the offence’s degree of
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able for less serious (but still highly blameworthy) killings.

1.66 Partial defences currently only affect the verdict of murder. This is because a ver-
dict of murder carries a mandatory sentence. That sentence is not appropriate where there
are exceptional mitigating circumstances of the kind involved in the partial defences. These
mitigating circumstances necessitate a greater degree of judicial discretion in sentencing.
The law creates this discretion by means of the partial defences which reduce what would
otherwise be a verdict of murder, which carries a mandatory sentence, to manslaughter,
which does not. Therefore, our recommended scheme does not extend the application of the
partial defences to second degree murder or manslaughter. These offences would permit the
trial judge discretion in sentencing and they therefore lack the primary justifi cation for having
partial defences.

The structure of offences

1.67 We believe that the following structure would make the law of homicide more coherent
and comprehensible, whilst respecting the principles just set out above:

(1) First degree murder (mandatory life penalty)

Killing intentionally.(a)

Killing where there was an intention to do serious injury, coupled with an aware-(b) 
ness of a serious risk of causing death.
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(2) Second degree murder (discretionary life maximum penalty)

Killing where the offender intended to do serious injury.(a) 

Killing where the offender intended to cause some injury or a fear or risk of injury, (b) 
and was aware of a serious risk of causing death.

Killing in which there is a partial defence to what would otherwise be fi rst degree (c) 
murder.

(3) Manslaughter (discretionary life maximum penalty)

Killing through gross negligence as to a risk of causing death.(a) 

Killing through a criminal act:(b) 

(i)   intended to cause injury; or

(ii)  where there was an awareness that the act involved a serious risk of causing 
injury.

Participating in a joint criminal venture in the course of which another participant (c) 
commits fi rst or second degree murder, in circumstances where it should have 
been obvious that fi rst or second degree murder might be committed by another 
participant.

Partial defences reducing fi rst degree murder to second degree murder

1.68 The following partial defences would reduce fi rst degree murder to second degree 
murder:

(1) provocation (gross provocation or fear of serious violence);

(2) diminished responsibility;

(3) participation in a suicide pact.

In the following passage, Professor Ashworth sets out some of his concerns about the Law 
Commission’s proposed defi nition of murder:

A. Ashworth, ‘Principles, Pragmatism and the Law Commission’s Recommendations 
on Homicide Law Reform’ [2007] Criminal Law Review 333 at 334–5

(a) Intention. The concept of intention will be relevant to the new murder 1 in both its forms, 
either intent to kill or intent to do serious injury. The Commission favours a defi nition along 
the lines of the existing law, rather than one that purports to make provision for a wider range 
of possibilities. Thus the simple defi nition should be “acting in order to bring a result about”, 
a defi nition based on purpose but without the element of deliberation sometimes implied by 
that term. The extended defi nition, applicable where “the judge believes that justice may 
not be done unless an expanded understanding of intention is given”, is the Nedrick-Woollin 
formula:

“an intention to bring about a result may be found if it is shown that the defendant thought that the 
result was a virtually certain consequence of his or her action.”

Whatever position one holds on whether this extended defi nition should be regarded as 
a species of intention or as a separate culpability requirement, it is unfortunate that the 
Commission leaves open the possibility that a jury may decide that D thought the act was 

(2) Second degree murder (discretionary life maximum penalty)

Killing where the offender intended to do serious injury.(a) 

Killing where the offender intended to cause some injury or a fear or risk of injury,(b) 
and was aware of a serious risk of causing death.

Killing in which there is a partial defence to what would otherwise be fi rst degree (c)
murder.

(3) Manslaughter (discretionary life maximum penalty)

Killing through gross negligence as to a risk of causing death.(a) 

Killing through a criminal act:(b) 

(i)   intended to cause injury; or

(ii)  where there was an awareness that the act involved a serious risk of causing
injury.

Participating in a joint criminal venture in the course of which another participant (c)
commits fi rst or second degree murder, in circumstances where it should have
been obvious that fi rst or second degree murder might be committed by another
participant.

Partial defences reducing fi rst degree murder to second degree murder

1.68 The following partial defences would reduce fi rst degree murder to second degree
murder:

(1) provocation (gross provocation or fear of serious violence);

(2) diminished responsibility;

(3) participation in a suicide pact.

(a) Intention. The concept of intention will be relevant to the new murder 1 in both its forms, 
either intent to kill or intent to do serious injury. The Commission favours a defi nition along
the lines of the existing law, rather than one that purports to make provision for a wider range
of possibilities. Thus the simple defi nition should be “acting in order to bring a result about”,
a defi nition based on purpose but without the element of deliberation sometimes implied by
that term. The extended defi nition, applicable where “the judge believes that justice may
not be done unless an expanded understanding of intention is given”, is the Nedrick-Woollin 
formula:

“an intention to bring about a result may be found if it is shown that the defendant thought that the
result was a virtually certain consequence of his or her action.”

Whatever position one holds on whether this extended defi nition should be regarded as
a species of intention or as a separate culpability requirement, it is unfortunate that the
Commission leaves open the possibility that a jury may decide that D thought the act was
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virtually certain to cause death and then go on to decide—for some unarticulated reason—
that this does not amount to intention and therefore not to murder. In other words, D’s fore-
sight that the consequence is virtually certain allows the jury to “infer intention” or to “fi nd 
intention” but does not require them to do so. The Commission defends giving this latitude 
to juries as “the price of avoiding complexity.” The implication is that leaving juries with this 
“moral elbow-room” removes the need to make specifi c provision for possible scenarios 
such as Lord Goff’s example of the man who throws his children from a burning building, 
believing it is virtually certain that they will die or suffer serious injury as a result but also 
believing that they are virtually certain to die if they remain in the building. However, for an 
offence as serious as murder, the aim should be to produce a tighter defi nition that requires 
juries to bracket foresight of virtual certainty with intention proper, leaving these unusual 
cases to be dealt with by (partial) defences or otherwise.

(b) Serious injury. Three issues may be raised here. First, the Commission is surely right 
to adopt “injury” in preference to “bodily harm”, in the hope that “injury” will more easily 
encompass psychiatric illnesses. Secondly, the Commission decides against recommending 
that “serious injury” should be defi ned. This decision is not discussed in relation to murder 1, 
perhaps because it is assumed that the question whether or not an intended injury was “seri-
ous” will be overshadowed, in murder 1, by the question whether D was aware of the serious 
risk of causing death. The Commission merely states that juries “will not bring in a murder 
verdict unless the harm intended was very serious indeed.” However, there is no reference 
to “very serious injury” in the recommended formula for murder 1, and one assumes that the 
prevailing reason for this is that the adjective “serious” has not caused problems in the past, 
when juries have been instructed in murder cases that the harm intended must have been 
“really serious harm.” Thirdly, account must be taken of the likelihood that this head of liability 
for murder 1 will be much relied upon. Under existing law, the minimum task for the prosecu-
tion is to prove an intent to cause really serious harm. Under the recommended law, the mini-
mum task for the prosecution would be to prove an intent to do “serious injury” combined 
with awareness of a serious risk of causing death. It is likely that many cases will turn on this 
head of liability, and, if so, this suggests some need for precision in the law. After all, where 
the prosecution prove that D intended only non-serious injury, coupled with awareness of a 
serious risk of causing death, that is a form of murder 2. So the difference between that cat-
egory of murder 2 and the second head of murder 1 lies only in the distinction between injury 
and serious injury. It may well be concluded that any defi nition of “serious injury” would have 
to be so complex as to be counter-productive, since it would confuse juries and give rise to 
frequent appeals. But, given the vital boundary that it marks, one might have expected more 
exploration of the possibilities of a defi nition or partial defi nition.

(c) Serious risk. In its consultation paper the Commission argued that cases of an intent to 
cause serious injury should be classifi ed as murder 2, rather than murder 1, largely on the 
ground that it is possible to intend serious harm without risking danger to another person’s 
life. This is a widely-held criticism of the present GBH rule, that it fails to mark out a category 
of the most heinous killings. In its Report the Commission partly recants, as we have just 
noted, concluding that killings based on an intent to do serious injury do warrant classifi cation 
as murder 1 if an awareness of a serious risk of causing death is also proved. The main argu-
ment for this is discussed in (d) below, but we must pause here on the term “serious”. What 
is a “serious risk” of causing death? Risks may be ranged, theoretically, on a probability scale 
from 0 to 100. Nobody expects a criminal statute to specify a particular degree of probability, 
but it ought to indicate the approximate level of risk required. The Commission asserts that 
“serious risk” is one of those concepts that juries “can safely be left to apply to the facts of 
a case with a minimum amount of embellishment”, and that minimum is found in the recom-
mendation “that a risk is to be regarded as serious if it is more than insignifi cant or remote.” 
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There are two weaknesses in this approach. The fi rst is that the word “serious” is already 
used in a different sense in the same clause—intent to cause serious injury coupled with 
awareness of a serious risk of causing death. It is surely best to avoid that, especially when 
there are other statutes that use a phrase such as “a signifi cant risk of serious harm”, thereby 
avoiding the use of “serious” as indicating a degree of risk. If the Commission really wants 
to have “serious” rather than “signifi cant”, it needs to say much more about the difference. 
The second weakness is the Commission’s suggestion that the term “serious” is preferred 
because it is not just a question of probability, but also one of “whether the risk ought to be 
taken seriously.” Degree of risk is merely “one factor” in the assessment. Does this indicate 
a further evaluative element? Does it suggest that juries should be free to evaluate whether 
taking this degree of risk with someone’s life might render the offence unworthy of the 
murder 2 label and suffi cient only for manslaughter? If so, the Commission must explain the 
proper parameters of such crucial judgements. If not, the use of the word “serious” here 
should be reconsidered.

(d) The moral equivalence thesis. It is widely accepted that causing death with intent to 
kill is a paradigm case of murder, but the Commission now moves away from its previous 
position that this should be the only form of murder 1 and seeks to bring in killings where 
there is an intent to cause serious injury coupled with an awareness of a serious risk of 
causing death. Leaving aside the detailed comments above, is this a convincing move? The 
Commission justifi es this change by arguing that in cases where these two features are 
united—the intent to do serious injury, and awareness of a signifi cant risk of causing death—
the killing is morally equivalent to causing death with intent to kill, the other form of murder 
1. This approach avoids one objection to the current law, which is that a mere intent to cause 
GBH might amount to nothing more than an intent to break someone’s arm or leg, which is 
not normally life-threatening. But it is hardly necessary for the Commission to go so far as to 
assert moral equivalence between the two heads of the new murder 1, and thereby to chal-
lenge the ingenious. It is enough to argue that such cases are morally closer to other cases 
of murder 1 than to other cases of murder 2. The Commission is recommending in effect 
that the two main forms of (what were formerly) murder 2 be top-sliced: the worst cases of 
killing with intent to do serious injury are those where D is also aware that a signifi cant risk 
of death is being created, and the worst cases of killing by intentionally injuring someone in 
the knowledge that this creates a signifi cant risk of death are those where D also intends to 
do serious injury. Where an offence is at the top of both categories of murder 2, as it were, it 
warrants inclusion within murder 1.
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 defining the mens rea for manslaughter
We have just been discussing the exact boundary between murder and manslaughter, that 
is, the diff erence between the least serious kind of murder and the most serious kind of 
manslaughter. Th is section will discuss the debate at the other end of manslaughter: where 
the boundary should be drawn between the criminal off ence of manslaughter and conduct 
which is not criminal, but which might attach civil liability (i.e. liability to pay compensa-
tion). Is it fair to convict people of manslaughter if they have not foreseen death or serious 
harm? Consider this scenario: Kian gives Shane a gentle shove. Surprisingly Shane falls over, 
bangs his head and dies. Having been shoved, 999 times out of a 1,000, Shane would just 
have stepped back. At the most Kian might have expected a conviction for assault, with a 
maximum sentence of six months. However, because Shane has died, Kian could be con-
victed of constructive manslaughter, one of the most serious of criminal off ences, carrying a 
maximum sentence of life imprisonment. Some would say mere ‘bad luck’ should not aff ect 
someone’s criminal liability to such an extent. Others argue that by the fact that the victim 
has been killed, ‘an irrevocable evil has occurred’,219 and this was caused by the defendant’s 
aggressive act, and that this should be acknowledged by a conviction for manslaughter.

In the following passage, the Law Commission considers whether the off ence of unlawful 
act manslaughter should be retained:

Law Commission Report No. 237, Legislating the Criminal Code: Involuntary 
Manslaughter (London: HMSO, 1996), paras 4.35–4.43

Part IV

. . . 
4.35 As we saw in Part II, the present law provides that a person is guilty of ‘unlawful act 

manslaughter’ if she causes death by committing an act which is a crime in itself, and which 
carries a foreseeable risk of causing some injury to another person. A person who commits a 
relatively minor assault which unexpectedly causes death is thus guilty of manslaughter.

4.36 Our respondents were divided on the question whether this type of manslaughter, 
or something very close to it, should continue to exist. A number of different reasons were 
given. For example, the Law Society, in its response to our consultation paper, was of the 
view that ‘those who commit crimes involving, albeit slight, violence should take the conse-
quences if the results turn out to be more catastrophic than they expected.’ Mr Justice Rix 
agreed: ‘It seems to me that once a person undertakes a violent act he sets himself deliber-
ately . . . on a road which is not only seriously antisocial, . . . but potentially leading to calamitous 
results . . . [H]e has deliberately embarked on an act of criminal violence, which it is, or ought 
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to be, well known, leads to incalculable consequences.’ It is interesting that Rix J described 
the accused’s culpability in terms of failing to advert to a ‘well known’ risk of causing serious 
harm: this is similar to the fi rst criterion upon which we insisted in our discussion of ‘culpable 
inadvertence’ above.

4.37 Dr John Gardner, in his response, argued that the starting point in assessing criminal 
liability ought to be what the actor did and the consequences of her action:

The fi rst question, in all cases of culpability, is ‘what did the defendant do?’, the answer to which 
will be some concrete action with results and circumstances incorporated into it already, e.g. 
‘kill’ . . . Then we must ask, naturally, to what extent the culpability is mitigated or moderated by the 
conditions under which the act was performed, including the accidental nature of the result etc . . . It 
is not ‘why does the mere fact that someone happens to die add to one’s crime, or make a major 
crime out of an otherwise venal act?’, but rather, ‘how does the mere fact that one kills accidentally 
serve to mitigate or otherwise intercede in the wrongness of killing?’

4.38 He did not, however, maintain that all killings should be subject to criminal sanction. 
First, he argued, the defendant must be culpable in some way, even if this culpability does 
not extend to the causing of death. Secondly, principles of justice and the rule of law require 
that the killer must have some forewarning that her act will incur some criminal liability. On his 
view, then, unlawful act manslaughter is, in principle, perfectly acceptable:

 . . . since the act was plainly dangerous, culpability is not eliminated, and this was still a 
wrongful killing. Then it is asked ‘what protections are required to make sure that the defend-
ant has not been taken totally unawares by the law?’—to which the answer is that the act 
must have been criminal under some other heading as well as dangerous, so as to put the 
defendant on legal notice.

4.39 Unless one accepts moral luck arguments, it is not clear why a person ought to be 
held criminally responsible for causing death if death or serious injury were the unforeseeable 
consequences of her conduct, just because she foresaw, or it was foreseeable, that some 
harm would result. Surely a person who, for example, pushes roughly into a queue is mor-
ally to blame for the foreseeable consequences of her actions—that a few people might get 
jostled, possibly even lightly bruised, and that people might get annoyed—but not for caus-
ing a death if, quite unexpectedly, she sets in train a series of events which leads to such an 
outcome. We consider that the criminal law should properly be concerned with questions of 
moral culpability, and we do not think that an accused who is culpable for causing some harm 
is suffi ciently blameworthy to be held liable for the unforeseeable consequence of death.

4.40 One fi nal argument in favour of recommending that a person ought to be liable for 
causing death, even if death or serious injury were not foreseeable consequences of her 
action, would be that this would be necessary for the protection of the public. This argument 
was considered by the Royal Commission on Capital Punishment which, in 1953, recom-
mended the abolition of the doctrine of constructive malice in murder:

We think it would be generally agreed that any liability for constructive crime offends against mod-
ern feeling, and that any departure from a subjective test of criminal liability can be justifi ed, if at all, 
only if it is clearly established that it is essential for the protection of the public.

The Royal Commission concluded that the public would be adequately protected by the exist-
ence of other criminal offences—principally, it has to be said, manslaughter.

 . . . 
4.42 Since, in the cases here under discussion, the risk of causing death or serious injury 

was neither foreseen by the accused, nor foreseeable by her, it is diffi cult to see what deter-
rent effect would be achieved by imposing criminal liability for causing death which would not 
be achieved equally by imposing liability for the appropriate non-fatal offence.
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Conclusion

4.43 In conclusion, we consider, as a matter of principle, that the criminal law ought to hold a 
person responsible for unintentionally causing death only in the following circumstances:

(1) when she unreasonably and advertently takes a risk of causing death or serious 
injury; or

(2) when she unreasonably and inadvertently takes a risk of causing death or serious 
injury, where her failure to advert to the risk is culpable because

the risk is obviously foreseeable, and(a) 

she has the capacity to advert to the risk.(b) 

Th e Home Offi  ce published a Consultation Paper in 2000220 which accepted the proposals 
of the Law Commission, but also sought consultation on whether a person who killed some-
one while intentionally committing another off ence should be convicted of manslaughter. 
Th ere is no sign yet of legislation putting any of this into force. In the 2006 Law Commission 
Report the following off ence was proposed to replace constructive manslaughter:

Killing another person:

(a) through the commission of a criminal act intended by the defendant to cause injury, or

(b) through the commission of a criminal act that the defendant was aware involved a 
 serious risk of causing some injury.221

It should be clear from the above discussion that subjectivists in particular are unhappy 
with the present state of the law. To them it is objectionable that a defendant can be guilty 
of manslaughter, even though he or she did not intend or foresee the death of the victim. 
Th e present law on the mens rea for constructive manslaughter is well short of the subjec-
tivists’ ideal. In relation to constructive manslaughter the defendant needs the mens rea
only for a criminal off ence, which could just be the mens rea required for criminal dam-
age, for example.222 It is even worse in the case of gross negligence, where it is not neces-
sary to show that the defendant foresaw anything. Even objectivists may take the view that 
the present law is too wide because for constructive manslaughter it is not even necessary 
to show that a reasonable person would have foreseen the risk of death or serious harm. All 
that needs to be shown is that some harm was foreseeable. ←5 (p.270)

In the following extract Victor Tadros sets out some of his concerns about the law on gross 
negligence manslaughter:

V. Tadros, ‘The Limits of Manslaughter’ in C. Clarkson and S. Cunningham (eds) 
Criminal Liability for Non-Aggressive Death (Aldershot: Ashgate, 2008), 49–52

The Adomako test has been criticised for its circularity: it defi nes what is criminal by refer-
ring to what should be criminal. But I don’t think that this circularity is vicious, in principle 

220 Home Office (2000c). 221 Law Commission Report No. 304 (2006: para. 2.163).
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at least. We should expect coherence at the outer limits of the criminal law; the distinction 
between criminal and non-criminal behaviour should be set by comparable levels of fault. 
Given that, there is nothing wrong in principle with comparing putative gross negligence 
cases to the line that is drawn between criminal and non-criminal conduct more gener-
ally to determine whether the defendant’s fault was suffi cient to warrant the imposition 
of criminal responsibility. If the appropriate fault level in other offence contexts is easier 
to draw precisely, there is nothing wrong with a test that fi xes less precise concepts by 
inviting comparison with the fault level in those contexts. The problems with the test are 
otherwise.

First, the criminal law includes a number of offences of strict liability, where there is no 
fault requirement, as well as a number of offences with ‘due diligence’ defences. In England 
and Wales there is no formal distinction between ‘true’ criminal law and regulatory offences. 
Manslaughter is obviously a ‘true’ criminal offence, but in determining the scope of gross 
negligence what other offences provide appropriate comparisons for determining whether 
the defendant’s conduct was criminal? The criminal law as it stands doesn’t provide an 
 appropriate set of standards of criminality in other offence contexts against which gross 
negligence cases can be compared.

 . . . 
Secondly, juries have the role of determining whether the defendant was grossly negli-

gent. But they lack the knowledge of the relevant standards in other contexts to do the com-
parison in the appropriate way. So they are likely to fall back on their own understanding of 
what should count as criminal. But the scope of the criminal law is to be determined by public 
reason, and decisions by juries cannot provide the appropriate kind of public reason for these 
purposes. In fact, given that juries play a silent and passive role in trials, it is questionable 
whether their decisions can be regarded as part of public reason at all. If the test in Adomako 
is intended to refl ect personal decisions by the jury about the proper scope of the criminal 
law rather than setting the fault standard by reference to other parts of the criminal law, it will 
not achieve the desired coherence, and it will not be subject to the appropriate constraints of 
a public system of law . . . 

Thirdly, including the duty of care as part of a mens rea concept is confusing and unhelpful. 
There is an important question about the circumstances in which liability might be imposed 
with respect to outcomes which are caused as a consequence of a failure on the part of the 
defendant to act where he has a duty to do so. But that question is not obviously dependent 
on the particular nature of the outcome. There is no obvious reason why the question should 
be asked in cases where death is caused, rather than cases where the victim suffers griev-
ous bodily harm (GBH) for example. But as gross negligence is the mens rea only of man-
slaughter, and not for assault occasioning GBH, for example, the law is only likely to become 
incoherent on this issue. The better approach is to treat the question of omissions liability in 
the general part of the criminal law, and that is so even if there is some variation about how it 
should apply across offence contexts.

Fourthly . . . , in inviting the defendant to be convicted in respect of the standard of conduct 
shown rather than by reference to any awareness of the risk or failure with respect to his 
attitude towards others, the test invites convictions in cases where the defendant did not 
display the kind of vice appropriate to ground criminal responsibility. Arguably Adomako was 
one such case, in that the defendant in the case did everything that he believed to be appro-
priate to ensure that the victim did not come to harm. He could not be criticised for lack of 
care for the victim, only for lack of ability as an anaesthetist. A person’s lack of ability provides 
an inappropriate basis on which to convict him, particularly in those institutional settings such 
as hospitals where others have the responsibility to ensure that workers have the appropriate 
training and capabilities.

at least. We should expect coherence at the outer limits of the criminal law; the distinction 
between criminal and non-criminal behaviour should be set by comparable levels of fault.
Given that, there is nothing wrong in principle with comparing putative gross negligence
cases to the line that is drawn between criminal and non-criminal conduct more gener-
ally to determine whether the defendant’s fault was suffi cient to warrant the imposition
of criminal responsibility. If the appropriate fault level in other offence contexts is easier
to draw precisely, there is nothing wrong with a test that fi xes less precise concepts by
inviting comparison with the fault level in those contexts. The problems with the test are
otherwise.

First, the criminal law includes a number of offences of strict liability, where there is no
fault requirement, as well as a number of offences with ‘due diligence’ defences. In England
and Wales there is no formal distinction between ‘true’ criminal law and regulatory offences.
Manslaughter is obviously a ‘true’ criminal offence, but in determining the scope of gross
negligence what other offences provide appropriate comparisons for determining whether
the defendant’s conduct was criminal? The criminal law as it stands doesn’t provide an
 appropriate set of standards of criminality in other offence contexts against which gross
negligence cases can be compared.

. . .
Secondly, juries have the role of determining whether the defendant was grossly negli-

gent. But they lack the knowledge of the relevant standards in other contexts to do the com-
parison in the appropriate way. So they are likely to fall back on their own understanding of
what should count as criminal. But the scope of the criminal law is to be determined by public
reason, and decisions by juries cannot provide the appropriate kind of public reason for these
purposes. In fact, given that juries play a silent and passive role in trials, it is questionable
whether their decisions can be regarded as part of public reason at all. If the test in Adomako
is intended to refl ect personal decisions by the jury about the proper scope of the criminal
law rather than setting the fault standard by reference to other parts of the criminal law, it will
not achieve the desired coherence, and it will not be subject to the appropriate constraints of
a public system of law . . .

Thirdly, including the duty of care as part of a mens rea concept is confusing and unhelpful.
There is an important question about the circumstances in which liability might be imposed
with respect to outcomes which are caused as a consequence of a failure on the part of the
defendant to act where he has a duty to do so. But that question is not obviously dependent
on the particular nature of the outcome. There is no obvious reason why the question should
be asked in cases where death is caused, rather than cases where the victim suffers griev-
ous bodily harm (GBH) for example. But as gross negligence is the mens rea only of man-
slaughter, and not for assault occasioning GBH, for example, the law is only likely to become
incoherent on this issue. The better approach is to treat the question of omissions liability in
the general part of the criminal law, and that is so even if there is some variation about how it
should apply across offence contexts.

Fourthly . . . , in inviting the defendant to be convicted in respect of the standard of conduct
shown rather than by reference to any awareness of the risk or failure with respect to his
attitude towards others, the test invites convictions in cases where the defendant did not
display the kind of vice appropriate to ground criminal responsibility. Arguably Adomako waso
one such case, in that the defendant in the case did everything that he believed to be appro-
priate to ensure that the victim did not come to harm. He could not be criticised for lack of
care for the victim, only for lack of ability as an anaesthetist. A person’s lack of ability provides
an inappropriate basis on which to convict him, particularly in those institutional settings such
as hospitals where others have the responsibility to ensure that workers have the appropriate
training and capabilities.



5 homicide | 297

Fifthly, why is gross negligence the appropriate mens rea of manslaughter at all? The lower 
limit of manslaughter should be set by recklessness, and recklessness should be defi ned 
in a way that is neither purely subjective (as it has recently been in the context of criminal 
damage) nor purely objective (which would make it similar to gross negligence). It is not clear 
that having different concepts of gross negligence and recklessness in different offence con-
cepts helps to ensure that the law is clear and consistent or that convictions are imposed only 
in deserved cases. Why should recklessness be the appropriate concept to use in criminal 
damage, for example, but not in manslaughter?

QU E ST IONS
Do you agree with the view that the criminal law should start with the fact that the 1. 
defendant killed the victim and then consider whether there is a reason why the 
defendant should not be held responsible for the victim’s death, or should we focus on 
the defendant and ask whether there is any reason why the defendant should be held 
responsible for the victim’s death (see the two quotations in the Law Commission 
Report excerpt from J. Gardner (1998))? Read again the material in Chapter 3 on the 
correspondence principle before answering this.
Had Dr Adomako’s (see p.273) negligent actions left  the victim in a seriously disabled 2. 
condition, but not killed him, there would have been no criminal liability for any 
off ence. Is it right that the fact that death has been caused means we are more ready 
to convict a defendant?

Particular controversy surrounds gross negligence manslaughter. Is it appropriate to hold 
a person criminally responsible when he or she is not even aware that his or her actions are 
liable to cause harm to another?223 You should re-read the parts of Chapter 3 on when, if at 
all, it is appropriate to punish people for negligence.

Th ere are some particular concerns about the use of gross negligence manslaughter in 
Adomako:

(1) It is said that the Adomako test is circular. Th is is because if the jury asked a judge: 
‘How do we know if the defendant’s negligence was bad enough to be criminal?’, they would 
have to be told, ‘It is if you think it is.’ Th e jury is given no guidance on what factors they 
should take into account in reaching their decision. To supporters of Adomako this gives 
the jury a wide discretion to decide whether the defendant deserves a criminal convic-
tion, using the standards of the community. To opponents it too readily leads to inconsist-
ent verdicts being reached on cases of similar facts. Consider the case of a junior doctor, 
exhausted aft er working a ridiculously long shift , who negligently causes the death of a 
patient. It is not diffi  cult to imagine some juries being very sympathetic to such a defendant 
and deciding that his negligence is not gross, but other juries being less sympathetic and 
convicting. As Simon Gardner224 points out, asking the jury to decide whether a person is 
tall produces uncertainty because we do not have an agreed idea of at exactly what height 
someone becomes tall. But, he suggests, the uncertainty in the Adomako test is worse than 
the uncertainty in the ‘tall person’ case. Th is is because with tallness we are agreed on what 
we are measuring (i.e. height), even if it is unclear exactly where the boundary is between 

223 See e.g. Alexander (2000).   224 S. Gardner (1995b).
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being tall and being short. However, with the Adomako test the jury is not given guidance 
on what criminality is.

(2) Many cases of gross negligence involve people acting in a professional capacity, and 
some argue that punishing such cases is inappropriate.225 Th e point can be made that peo-
ple such as doctors, managers, or electricians are normally acting for good reasons and are 
doing things that are socially useful, even if doing them incompetently.226 Contrast one 
person shoving another in a queue who is doing nothing of social benefi t. To other people 
this involves treating professional, middle class killers more leniently than others. Th ere is 
another issue here and that is the concern that punishing the individual in question might 
disguise the fact that the defendant’s employer is in fact the person who really deserves 
blame. Take the facts of Adomako. Adomako claimed he had never been properly trained 
and that he was exhausted aft er working extremely long hours. Was not the proper blame in 
that case to attach to a health system which employs under-trained people and works them 
to the bone, rather than to the individual himself? By focusing on Adomako’s liability such 
questions can be neatly avoided.

(3) Th e Crown Prosecution Service has complained that it is particularly diffi  cult for it to 
decide whether or not to prosecute someone for gross negligence following an ‘accident’. In 
part this is because it is so diffi  cult to predict how a jury will respond to a particular case.227 
←6 (p.278)

In response to these and other criticisms, the Law Commission has recommended a reform 
of gross negligence manslaughter. Th eir proposed defi nition is as follows:228

We recommend the adoption of the defi nition of causing death by gross negligence given in 
our earlier report on manslaughter:

(1) a person by his or her conduct causes the death of another;

(2) a risk that his or her conduct will cause death . . . would be obvious to a reasonable per-
son in his or her position;

(3) he or she is capable of appreciating that risk at the material time; and

(4)  . . . his or her conduct falls far below what can reasonably be expected of him or her in 
the circumstances . . . 

QU E ST IONS
Imagine you are working for the Crown Prosecution Service. You are handed a fi le 1. 
about two teachers who were in charge of a group of children doing a mountain 
climbing expedition. Th e teachers failed to check the weather forecast before they 
went out and an appalling storm set in. In the terrible conditions a child was sepa-
rated from the group and died. Should there be a prosecution for gross negligence 
manslaughter? Is it a relevant consideration that teachers may decide not to volunteer 

225 Quick (2010).   226 Clarkson (2000); Quick (2006).
227 See Quick (2006) for a discussion of the lack of guidance for prosecutors. See also R (Stephens) v DPP 

(QBD, 19 October 2000), where the Crown Prosecution Service’s decision not to prosecute for gross negli-
gence manslaughter was challenged by way of judicial review.

228 Law Commission Report No. 304 (2007: para. 3.60).

We recommend the adoption of the defi nition of causing death by gross negligence given in 
our earlier report on manslaughter:

(1) a person by his or her conduct causes the death of another;

(2) a risk that his or her conduct will cause death . . . would be obvious to a reasonable per-
son in his or her position;

(3) he or she is capable of appreciating that risk at the material time; and

(4)  . . . his or her conduct falls far below what can reasonably be expected of him or her in
the circumstances . . .

QU E ST IONS
Imagine you are working for the Crown Prosecution Service. You are handed a fi le 1. 
about two teachers who were in charge of a group of children doing a mountain
climbing expedition. Th e teachers failed to check the weather forecast before they 
went out and an appalling storm set in. In the terrible conditions a child was sepa-
rated from the group and died. Should there be a prosecution for gross negligence
manslaughter? Is it a relevant consideration that teachers may decide not to volunteer



5 homicide | 299

to take school trips if there is a prosecution? Would it be relevant whether the local 
education authority had failed to issue guidance on school trips?
Shriver (2003: 157) writes through a character in a novel: ‘I’m tremendously sym-2. 
pathetic with the sort of diligent mother who turns her back for an eye blink—who 
leaves a child in the bath to answer the door and sign for a package, to scurry back 
only to discover that her little girl has hit her head on the faucet and drowned in 
two inches of water. Two inches. Does anyone ever give the woman credit for the 
twenty-four-hours-minus-three-minutes a day that she has watched that child like 
a hawk? . . . Oh, no. We prosecute these people, we call it, “criminal parental negli-
gence” and drag them to court through the snot and salty tears of their own grief. 
Because only the three minutes count, those three miserable minutes that were just 
enough.’ In the light of this, is it right to punish people who are normally dedicated 
to the concerns of others for a moment’s inadvertence?
Mitchell (2007) argues that in practice whether a defendant is found guilty of mur-3. 
der or manslaughter depends less on the legal defi nitions and more on the behav-
iour and attitudes of those who investigate, prosecute, and defend homicides, not 
to mention the vagaries of the jury. Does this suggest criminal lawyers should not 
become too obsessed about the precise defi nitions of murder and manslaughter?
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Th e loss of control defence (provocation, as it used to be) is one of the most controversial 
defences in English and Welsh law and has received an enormous amount of academic 
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attention. At the heart of much of the debate is a discussion about what is the theoretical 
basis of the defence. To simplify matters three versions will be presented here:

Th e ‘pure excuse’ view229

Th is view is based on the argument that a defendant who acts having lost self-control is 
not fully responsible for his actions.230 Provoked defendants are far less to blame, having 
killed in the heat of the moment, than those who kill in cold blood.231 It might be said 
that defendants who lost self-control did not calmly choose to act in the way they did, or 
did not have a fair opportunity to act otherwise. However, because defendants in loss of 
control cases had some control over their actions they are not granted a complete excuse 
and are still guilty of manslaughter.232 Th is version of the defence of loss of control sees it 
as almost a form of diminished responsibility.233

Th ose who oppose this view might ask, as Andrew Ashworth234 has done, whether it is 
right to provide a defence to a person who loses his or her self-control and kills on being 
arrested by a police offi  cer. If there is to be no assessment of whether it was right or appro-
priate to lose self-control such a person would be entitled to a defence. Th ose who take the 
pure excuse view might reply that they would be happy to allow a defence in such a case, 
pointing out that a manslaughter conviction can carry a life sentence. Th e loss of control 
defence in such a case acknowledges that the killing was not as serious as a callous, pre-
meditated killing of the police offi  cer in similar circumstances would be. ←3 (p.244)

Th e ‘justifi cation’ view
Th is approach argues that loss of control should be available as a defence when the defendant 
was partially justifi ed in doing what he or she did. In other words that there was something 
reasonable about what the defendant did, even if it was not fully justifi able.235 It is this that 
distinguishes loss of control from diminished responsibility.236 (See the Horder extract later 
in this chapter which develops this point.) Th ere are two main ways in which commentators 
have suggested that a loss of control killing could be regarded as partially justifi ed:

(1) Th e victim caused his or her own death by either threatening or wronging the defend-
ant. In other words both the victim and the defendant must share responsibility for the 
death.237

(2) In the light of the qualifying trigger some display of righteous anger was appropriate. 
If a man confesses to parents that he has molested their child some display of anger or out-
rage is expected from the parents. Indeed to remain unperturbed in the face of such a con-
fession could be regarded as immoral. It is true that killing may be an over-reaction in the 
face of such provocation, but that is refl ected in the fact that the defendant is still convicted 
of manslaughter and not given a complete defence. Th e defence acknowledges that there was 

229 Th e diff erences between an excuse and a justifi cation are explained in detail in Chapter 15.
230 Uniacke (2007) provides a sophisticated development of this view. 231 Mousourakis (1998a).
232 Smith and Wilson (1993).
233 For a useful discussion of what loss of self-control means, see M. Smith (2001).
234 Ashworth (1976).
235 Dressler (2002b: 972) doubts that it is possible to be partially justifi ed: ‘Either a person has a right to 

act in a certain manner or he does not.’
236 A point stressed by Lord Hobhouse in his dissenting speech in Smith (Morgan) [2000] 3 WLR 654.
237 McAuley (1987).
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something good about what the defendant did (he was right to display indignation) even 
though in killing he used an inappropriate way of demonstrating his anger.

Th e ‘reasonable excuse’ view
A middle approach between these two views accepts that the basis of the defence is an 
excuse, namely that the defendant was not in full control of his or her behaviour and 
therefore it does not necessarily reveal bad character, but that this can provide an excuse 
only if it was appropriate for the defendant to recognize the wrong and suff er the loss of 
self-control.238 A central part of the loss of control defence is therefore an assessment of 
whether the defendant had a good reason for responding to the wrong or fear of violence 
as he or she did. In other words the defendant must show not only that he or she lost self-
control, but also that he or she ought to have displayed his or her indignation at the wrong 
in that way.

In the following passage Alan Norrie considers whether the new loss of control defence 
has a diff erent theoretical basis from the old law on provocation:

A. Norrie, ‘The Coroners and Justice Act 2009—partial defences to murder (1) 
Loss of control’ [2010] Criminal Law Review 275 at 277–9

The Underlying Philosophy

If this is a bare summary of what has happened, consideration of the nature of the reform and 
the likely issues to which it will give rise depend on understanding the underlying philosophy 
of the changes proposed. Here a signifi cant change occurred. In their fi rst report, the Law 
Commission distinguished two approaches to provocation, one with a justifi catory, the other 
with an excusatory basis. While acknowledging that this was problematic, the Commission 
felt it did produce helpful arguments, and the distinction between the two operates to iden-
tify two different philosophies of provocation. What are these? The fi rst is that of what I shall 
call imperfect justifi cation, and it is this which informs the Law Commission’s own thinking. 
In this view, anger is not a morally impermissible emotion, for it reveals a normal and, at one 
level, appropriate, even perhaps virtuous, response to certain forms of words or action. How 
this insight fi ts with the law is complex and operates at two different levels. Some would 
argue that “anger cannot ethically afford any ground for mitigating the gravity of deliberately 
violent action”, but the counter-argument is that it “can be an ethically appropriate emotion 
and that . . . it may be a sign of moral weakness or human coldness not to feel strong anger”. 
Even in this view, however, anger cannot justify outright a violent response, certainly not a 
killing. Nevertheless,

“a killing in anger produced by serious wrongdoing is ethically less wicked, and therefore deserving 
of a lesser punishment, than, say, killing out of greed, lust, jealousy or for political reasons”.

Where a

“belief that the provoked [person] has been wronged by the provoker . . . is justifi ed, it does not justify 
the provoked person in giving vent to his or her emotions by resorting to unlawful violence, however 
great the provocation. Two wrongs do not make a right. However, . . . there is a  distinction in moral 
blameworthiness between over reaction to grave provocation and unprovoked use of violence.”

238 J. Gardner (1998b).
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This idea of responding by way of an action that requires a nuanced and complex judgment of 
both its particular rightfulness and its overall wrongness I seek to catch by the term “imper-
fect justifi cation”. Note that in this approach, no reference need be made to a loss of self-
control, for on this account, it is the way that anger righteously informs action, albeit in a 
context of overall wrongness, that provides the element of justifi cation to set against the 
overall sense of a wrongdoing. On this model, it would be inappropriate to require a loss of 
self-control as a part of the defence. The defendant need not be out of control, though he or 
she acted when the “blood was up”. Indeed to be out of control might take the moral edge 
off what has been done in righteous, but sanctionable, anger. Note also that what is true of 
anger is also true of fear, for fear too may be an appropriate and justifi ed, if overall wrong-
ful, emotional response. With both anger and fear, “there is a common element namely a 
response to unjust conduct”.

If this is the approach of the Law Commission, how does it compare with the previous law 
and its underlying theoretical approach? As the Law Commission point out, the approach 
informing the 1957 Act was not one of justifi cation but one based on excuse. Though they 
do not elaborate it, I would call it one of compassionate excuse. This refl ects the fact that the 
person is held to have lost self-control, so that their act is intrinsically marked from the fi rst as 
wrong. It is (arguably) one thing to act out of morally appropriate anger, remaining in control 
of one’s actions, the new approach. It can never be right at any level to lose one’s control, for 
this entails a defect in one’s rationality, the sine qua non of moral action. Loss of self-control, 
hijacking reason, is a problem from the start. At the same time, it can in appropriate circum-
stances be understood, sympathised with, and therefore be partially condoned or excused. 
The law condemns the act both for the wrong done and the loss of control, but still extends 
a compassionate hand to the actor. This is the basis for the idea that provocation is a conces-
sion to human frailty, for the loss of self-control and its consequence is condemned, but the 
weakness it represents is viewed with sympathy. Note in this, by the way, the crucial rider “in 
appropriate circumstances”, for it is not every loss of self-control that will produce sympathy. 
Much will depend on the moral quality of the provocation to which there was a reaction, as 
well as to the particular human circumstances of the defendant. What was it about both the 
provocation and the provoked defendant that caused her to lose self-control, and is the “ordi-
nary person” sympathetic to their plight? Is their weakness something that can be condoned 
on a “there but for the grace of God go I” basis? In sum, if the moral mark of the new Law 
Commission approach is that conduct is imperfectly rightful, and therefore both condemned 
and partially vindicated, the mark of the old law was that conduct was partially excused, both 
wrongful and partially condoned on ground of compassion. This, as we shall see, marks out 
two different territories for the old law of provocation and the new law of loss of control. I now 
return to the core problems that led to change in the law.

Many of the disputes over the elements of loss of control in fact refl ect a dispute over the 
correct understanding of the defence.239 We will consider some of the most controversial 
issues:

. there must be a qualifying trigger
As noted in Part I, the present law requires that there must be something said or done 
which amounts to a qualifying trigger and which caused the defendant to lose his or her 

239 Dressler (1988b).
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self-control. Some who take the pure excuse view argue that this aspect of the present law 
is unsatisfactory because as long as the defendant lost his or her self-control it should not 
matter what caused it.240 However, those who take the justifi cation or reasonable excuse 
view require there to be a suffi  ciently serious triggering event if the defendant’s action or 
loss of control is to be justifi ed. Th ey therefore support the approach of the present law. 
←4 (p.247)

John Gardner and Timothy Macklem241 argue that to amount to a justified loss of 
control the triggering act must be accepted by society as the kind of thing which is 
a provoking insult by the standards of the community. Only then can it provide ‘a 
moral warrant’ for the angry reaction. They therefore argue that a crying baby,242 for 
example, should never be regarded as a provocative insult. Being called ‘gay’ could be 
regarded as an insult, not because one’s sexual orientation is properly something to 
be regarded as shameful, but because in our society the word ‘gay’ can carry insulting 
connotations in some circumstances.243 However, it is very unlikely that being called 
‘gay’ would be regarded as ‘circumstances of an extremely grave character’ or create 
‘a justifiable sense of being seriously wronged’. Maybe a serious racial insult or racist 
attack would be.

. the objective requirement
Under the law of provocation, the courts struggled with the question of to what extent the 
defendant’s characteristics should be relevant in assessing the gravity of the provocation 
or the level of self-control expected. Th e new defence appears to make it clear that only age 
and sex can aff ect the degree of tolerance and self-restraint expected. However, other char-
acteristics can be taken into account when considering how a person with a normal degree 
of tolerance and self-restraint would respond. Th e debates over the objective requirement 
refl ect a dispute over the role it should play in the defence:

An evidentiary role
Th e role of the objective test is no more than a ‘double check’ to provide evidence that the 
defendant really lost his or her self-control. If there is evidence that the defendant had lost 
his or her self-control and that a normal person would have, then we can be confi dent that 
the defendant did truly lose his or her self-control. Th ose taking such an approach would 
be happy to consider how a reasonable person with all of the defendant’s characteristics 
would react because this would provide the most accurate evidence of the defendant’s state 
of mind.

Although this could be an approach a legal system could take, it does not seem to explain 
the way in which the new defence of loss of control applies in England and Wales. If the jury 
is convinced that the defendant did lose his or her self-control, but also decide that a person 
with normal powers of tolerance and self-restraint would not have done so, then the defend-
ant must be convicted of murder. Th is indicates that the reasonable person test is doing more 
than playing an evidential role.

240 J.C. Smith (2002: 366).   241 Gardner and Macklem (2001b).
242 Doughty (1986) 83 Cr App R 319.   243 See further Howe (1997).
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Justifi catory
Th ose who see loss of control as a justifi cation see the objective test as the key part of the 
defence, in that it ensures that the defendant’s acts were partially justifi ed. If this approach 
is taken then the defendant’s characteristics are relevant only in assessing the gravity of 
the wrong done to the defendant and are not relevant in assessing the level of self-restraint 
expected. So, for example, if a racial insult is hurled, the jury must ask what is an appropri-
ate reaction to that insult. Th e person’s racial background may explain why the insult was 
aggravating, but it is not relevant in deciding the morally appropriate response to a provoca-
tion of that gravity.244 As John Gardner and Timothy Macklem245 argue, if we do not allow a 
defendant who ‘suff ers’ from a dishonest personality to have a defence, why should we allow 
it to someone who is short-tempered? In other words just as we require all defendants to live 
up to the same standards of honesty should we not expect all defendants to live up to the 
same standards of self-control?

Ensuring the defendant is not at prior fault
As shall be seen in Chapter 10, there is a general principle in the law on defences that an 
individual cannot rely on a defence which is self-induced. In this context the defence of 
loss of control is available only if the defendant is not to blame for losing his self- control. 
Th is approach may be more sympathetic to the use of characteristics for which the defend-
ant is not to blame, for example, age or mental disability, but not characteristics for which 
the defendant is responsible, for example, being an irritable person.246 Lord Clyde in 
Morgan Smith,247 a case under the old law of provocation, suggests that we should be ask-
ing whether the accused had made a reasonable eff ort to control him or herself, bearing 
in mind the  limits of what he or she can reasonably be expected to do. Th e diffi  culty with 
such an approach is that it requires a distinction to be drawn between characteristics for 
which a defendant is responsible and those for which he or she is not. Such a distinction is 
not an easy one to make.

Policy level constraint
Dennis Klimchuk248 has argued that the objective requirement can be seen as a policy-based 
constraint. It is there to protect the general public. Although we may be sympathetic to 
a defendant whose psychological make-up means that it is diffi  cult to control his or her 
behaviour, in order to protect the public it is necessary to convict of murder those who kill 
in the face of minor wrongs, even if in moral terms they may be less blameworthy than other 
killers. Th ere is some diffi  culty with this explanation in that it is possible to impose a life 
sentence on a person who successfully pleads loss of control if he or she poses a danger to 
the public.

In the following passage the authors defend the view in Morgan Smith that the charac-
teristics of the defendant should aff ect the level of self-control expected. Although they are 
discussing the old law of provocation, their observations are relevant for a discussion of the 
theoretical issues surrounding the new defence of loss of control.

244 See Herring (1996). 245 Gardner and Macklem (2001a). 246 See Herring (1996).
247 [2000] 3 WLR 654, 684.   248 Klimchuck (1994).
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B. Mitchell, R. Mackay, and W. Brookbanks, ‘Pleading for Provoked Killers: In 
Defence of Morgan Smith ’ (2008) 124 Law Quarterly Review 675 at 692–8

SUBJECTIVITY VERSUS OBJECTIVITY, AND THE QUEST FOR A UNIVERSAL 
STANDARD OF CONDUCT

The majority view of the Privy Council in Holley interpreted the law’s understandable con-
cern to ensure minimum standards of conduct by (re-)establishing the principle that it is 
right to expect people to conform to a common minimum standard of self-regulation in the 
face of provocation. They felt that by virtue of s.3 of the Homicide Act 1957 a provocation 
defence should only succeed if the court was satisfi ed that any ordinary person would 
have reacted to it as the defendant did. Arguably, those who support the Holley, more 
objective approach ought to be able to justify the claim that, notwithstanding the charac-
teristic differences between us, there is a minimum level of self-regulation which everyone 
(including the defendant and whatever his individual characteristics) should exercise in the 
circumstances.

But is the Privy Council right to opt for a very largely objective principle and thereby reject 
the less objective version favoured by the majority in Morgan Smith, namely whether it was 
reasonable for the defendant, taking account of his characteristics, to have reacted to the 
provocation as he did? Clearly, we think the appropriate test should be articulated in a dif-
ferent manner from that which currently obtains. Rather than look for minimum standards 
of self-control (which is based on an assumed angry response to the provocation), the law 
should recognise that the provokee might quite reasonably display one or more of various 
emotions and thus the court’s attention should be focused on the extent to which the indi-
vidual’s normal thinking, reasoning and judgment had been distorted by the provocation. 
The question should be whether D’s emotional and cognitive reaction falls within a range 
of what could reasonably have been expected, taking into account his characteristics and 
circumstances.

An analysis of the extent to which an offender’s thinking may have been distorted, and 
whether such an evaluation would be susceptible to expert evidence, is not as problematic 
as might fi rst appear. Expert psychiatric testimony is regularly led on such questions as the 
extent to which an offender’s abnormality of mind may have impaired his or her mental 
responsibility for the purposes of establishing a defence of diminished responsibility, or the 
extent to which an offender was able to understand the nature and quality of his or her act, 
for the purposes of the insanity defence. Forensic experts regularly give evidence in relation 
to mental state defences which is necessarily speculative, since it is impossible to know 
directly what any person is thinking at a particular time. In this sense posing an inquiry which 
seeks to evaluate the extent of distortion to a person’s thinking processes caused by provoca-
tion is simply a further step into the realm of speculative reasoning that is legitimated by the 
nature and purpose of the inquiry.

 . . . 
In the light of the view we take on normality and abnormality in human beings, we doubt 
that there is a sensible or practical concept of “an ordinary person”: we think it suffers from 
essentially the same problems as the infamous reasonable man whose imperfections have 
been so graphically exposed in recent case law. The characteristics—especially normal and 
abnormal characteristics—of any given individual will vary over the course of time. Indeed, the 
notion of an ordinary person is unavoidably ambiguous. Theoretically, it might refer to a purely 
statistical average individual, who would probably reveal some degree of abnormality but 
no diagnosable illness or disorder, and even if (as is surely very doubtful) we could calculate 
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this average, signifi cant numbers of people would fall outside its ambit. Alternatively, as a 
matter of policy we could decide to restrict the ordinary person to those who show no sign 
of abnormality—who are thus entirely “normal”—though it is doubtful if we could say what 
proportion of the public comply with this description at any one time. This could obviously be 
done but it would follow from a decision, or policy, to confi ne provocation to such defendants. 
It could not, however, be used as a reason for restricting the availability in that way.

Nor is there a clear defi nition or set of characteristics of “ordinary people”. How broad a 
cross-section of the public would be included? Should it refer only to purely normal people, 
or should it include some who suffer from a diagnosable illness or disorder? Interestingly, 
given the apparent extent (commonality?) of mental illness and disorder, it is arguable that 
ordinariness should include some degree of abnormality; having a form of abnormality is 
itself perfectly normal. As Moran describes, one of the frequently drawn analogies in law 
has effectively equated ordinary people with normal people. Thus, in Camplin Lord Diplock 
stated that age and sex could rightly be taken into account when applying the objective test 
in provocation since it is normal, (or perhaps natural?), that a person will be less able to retain 
normal thinking, reasoning and judgment because of their youth or gender. Furthermore, set-
ting an ordinary person (and in our view unhelpful) minimum standard would almost certainly 
mean that a purely arbitrary proportion of the public, some of whom would be morally blame-
less, would fail in their defence. Whilst the law understandably wants to encourage people to 
make reasonable efforts to regulate their conduct so as to avoid committing acts of (serious) 
violence, it is not easy to state how far it should go in this quest. Asking people to do what 
can reasonably be expected of them, taking account of their characteristics and limitations—
rather than try to achieve a standard which ignores their limitations—as advocated by Lord 
Hoffmann in Morgan Smith may seem unduly subjectivised to some, but at least it does not 
ask people to exceed their capabilities.

Commentators such as Macklem and Gardner advocate the mutual exclusion of provo-
cation and diminished responsibility and the need for a general, all-embracing (rather than 
more individualistic) standard of self-control. The law should “maintain the idea that there is 
such a thing as a standard of temper, without which the statutory reference to the reason-
able person, as a standard of temper, would be unintelligible”. The standard is necessary to 
determine whether the individual “should have lost self-control” (emphasis in the original). 
They accept that some relatively minor variations to this standard are required according to 
the role that the individual is performing at the material time, though they argue that some 
roles—Macklem and Gardner offer battered spouses and slaves as examples—should not 
be recognised by the law because they are obviously undesirable. Since our view is that most 
people would not fall on precisely the same point on the scale of self-control as the statisti-
cally average individual but would fall fairly close either side of it, the important issue is how 
far away from—especially how far below— the self-control of the reasonable person should 
the law set the range of what is permissible. But how should we approach this question? We 
say that the law should not set the standard so high that it asks a person to do something 
which he cannot do. Arguably, even where individuals are signifi cantly less able to exercise 
self-control they should have a partial defence. Take the case of the battered spouse. If, 
despite the battering, D has not developed a mental illness/disorder or cognitive distortion 
then she could and should have exercised self-control. But if she did at least suffer the kind 
of emotional disturbance we have earlier described, the law’s recognition of that in the form 
of a partial-denial-of-responsibility defence does not, as Macklem and Gardner suggest, lend 
legal approval to the role of battered spouse anymore than recognition of the insanity plea. 
The battering of the spouse must not be confused with the spouse’s abnormal condition, and 
the law is right to make allowances for the latter.
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Concerns about subjectivising the normative requirement

The debate about the degree to which the law should adopt a subjective or objective approach, 
and especially the fears that too much subjectivity would both make the law unworkable and 
disable it from achieving its functions of protecting interests and preventing harm, are well 
known. But we are concerned here with the role of the criminal law, which is essentially 
in the business of punishing people to the extent that they are morally culpable for their 
wrongs. The standard preferred by Lord Hoffmann (in Morgan Smith) has been criticised for 
being unduly subjectivist and was described by a leading commentator, Jeremy Horder, as 
an example of “weak excuse theory”. This is subsequently regarded as equivalent to what 
he calls the subjective version of the capacity theory of excuses and this in turn is to be con-
trasted with the more favoured objective version which “judges D’s actions in the light of a 
morally salient standard, but permits that standard to be lowered (or raised) if it can be shown 
that moral culpability will not otherwise be fairly assessed”. At fi rst sight, this latter phrase 
might be taken to arise where D suffers from a mental abnormality which severely inhibited 
his ability to exercise greater control over his reaction. But elsewhere Horder has indicated 
that only “natural and normal” factors could be taken into account in assessing moral culpa-
bility and that would exclude mental illness or disorder. Again, we do not share this view. We 
think it refl ects an undesirable prejudice against mental illness and is based on an unsound 
policy which seeks artifi cially to restrict the scope of the provocation defence.

 . . . 
In support of the supremacy of the objective version of the capacity theory over its 

subjective counterpart, Horder cites an article by Andrew Simester in which the author 
states:

“Individuals cannot be permitted to conduct themselves above or outside the compass of the 
law merely because they have different moral values . . . The moral duty to avoid doing an action 
is derived from the fact that the action is harmful or wrong, not from the defendant’s acceptance 
that it is.”

But we do not suggest in any way that the defendant should be excused because he has 
a different set of moral values from those which the law seeks to uphold; nor do we doubt 
for one moment that the law should encourage action which is harmful or wrong. Our argu-
ment is that a person whose thinking, judgment and behaviour have been seriously distorted 
through provocation does not deserve to be held fully responsible for his action during that 
time. When recovered from the emotional disturbance the individual has the same set of 
moral values as (virtually) everyone else and we agree that a degree of what Horder refers 
to as “agent-neutrality” is necessary if society is to remain well ordered. Moreover, it would 
also be unfair to attribute a set of moral values to persons in such a distorted or disturbed 
state and judge them accordingly.

QU E ST IONS
Giovanni, an Italian, is called ‘a wimp’ by John. Giovanni fl ies into a rage 1. 
and kills John. To which of the following arguments, if any, should the law be 
sympathetic?:

(a)  Italian men are well known to be hot-blooded and so Giovanni should be 
expected to demonstrate only the level of self-control expected of the 
reasonable Italian man.
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(a)  Italian men are well known to be hot-blooded and so Giovanni should be
expected to demonstrate only the level of self-control expected of the
reasonable Italian man.
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(b)  Italian men are macho and so insults about their masculinity are far more 
insulting than such insults to English men, and the jury should be instructed 
to bear this in mind.

 When considering this, note the criticism, below, that the loss of control defence 
tends to encourage racial and gender stereotyping!
McHugh J in 2. Masciantonio (1994–5) 183 CLR 58 (High Court of Australia) ques-
tioned whether it is right to judge a person by the standard expected of ‘a white middle 
class Australian of Anglo-Saxon-Celtic heritage’. Do you agree with the statement? 
Should people from certain educational, ethnic, cultural, or socio-economic back-
grounds be expected to have lower (or higher) levels of self-control than others?

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

Jeremy Horder (1992: 126) gives this example: ‘Consider the case of a South African 3. 
defendant brought up in England as a die-hard Afrikaner (let us call him Terreblanche) 
who fervently believes that coloured people should never speak to a white man on 
any matter whatsoever unless spoken to fi rst, and that it is the highest form of insult 
to a white man for coloured people to break this rule of social intercourse. Th e “prov-
ocation” put in evidence by Terreblanche is that the coloured person he passed in the 
street, let us say, said “Good morning” to him before Terreblanche had said anything 
to him.’ Should the law regard Terreblanche as being provoked?
Lord Goff  in 4. Morhall thought that the jury should be asked to consider how an ordi-
nary person would react to the provocation, whereas the majority in Morgan Smith 
preferred to refer to the reasonable man. Th e new defence of loss of control refers to 
normal degrees of tolerance and self-restraint. What is the diff erence between an 
ordinary person, a reasonable person, and a normal one? Which is the more appro-
priate test for self-control?

. the gendered nature of the defence
Th ere has been a substantial amount written claiming that the old defence of provocation 
is based on a male ideal of anger: it too easily provides men who kill with a defence, and is 
too hard to invoke as a defence for women who kill, especially women who kill partners 
who have been abusing them.249 It will be interesting to see if the new defence of loss of con-
trol makes it easier or harder for defendants who kill following domestic violence to raise a 
defence. It might help victims of domestic abuse who kill in fear of future violence because 
they can rely on the violence trigger.250 However, that will not be available to victims who 
have suff ered emotional abuse, but do not fear violence. Some commentators have argued 
that if the courts are able to appreciate that using domestic abuse against someone is a grave 
wrong against them, then the new loss of control defence may be easier for victims of domes-
tic violence to rely on.251 We will be returning to the question of what defence should be 
available to a battered woman who kills in Chapter 12 (see pp.761–764).

249 For a discussion on the rates of domestic violence and potential causes, see Miles (2001) and 
Kaganas (2002).

250 Edwards (2010). 251 Herring (2011c).
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Th e defence is too readily available to men
It is clear that the origins of the provocation defence were gendered. Th e classic examples 
of provocations in the nineteenth century included a man fi nding another man in the act 
of committing adultery with his wife and the sight of an Englishman being unlawfully 
deprived of his liberty.252 More recently there have been cases where men have been able to 
use the defence claiming that their wife’s constant ‘nagging’ or unfaithfulness has caused 
them to lose their self-control.253 In such cases the resulting sentence can be surprisingly 
low.254 Some commentators argue that such decisions can reinforce male possessiveness 
and control of women. Th e new defence of loss of control seeks to tackle these concerns in 
three ways. First, it makes it clear the defence is only available if the defendant has a ‘justifi -
able sense of being seriously wronged’.255 It is unlikely that ‘nagging’ would amount to this. 
Second, there must be ‘circumstances of an extremely grave character’.256 Again, must more 
than ‘nagging’ be required. Th ird, section 55(6) of the Coroners and Justice Act 2009 makes 
it clear that sexual infi delity cannot amount to a ‘qualifying trigger’.

Loss of control is diffi  cult for battered women to use
Th ere is clear statistical evidence that the majority of women who kill their partners have 
been abused by them. Such cases must be considered in the light of the social background 
and in particular the problem of domestic violence.257 Government statistics indicate 
that one woman in four will experience domestic violence at some stage in her life,258 and 
that domestic violence accounts for one-quarter of all violent crime.259

Women who have killed their partners following months of abuse have not readily 
found a defence in the criminal law.260 As self-defence is not available if the defendant is 
not facing an imminent threat, many such defendants previously sought to rely on provo-
cation, but have faced a number of diffi  culties in doing so, including the following:261

(1) Battered women are sometimes said to exhibit a ‘slow-burn reaction’. Th at is, rather 
than the defendant lashing out in anger in response to a provocation, her anger slowly 
increases until violence is exhibited some time aft er the provocative incident. Th e law 
appears more sympathetic to men ‘snapping’ at discovering their wife having an aff air, but 
not with women driven to killing aft er years of abuse. In recent years the law on this area 
has become more accessible to battered women following Ahluwalia, where it was accepted 
that even if there is a gap in time between the provocative act and the killing, the jury may 
still be persuaded that the defendant suff ered a sudden and temporary loss of self-control. 
It is notable that this greater fl exibility in the law was achieved only aft er the court accepted 
expert medical evidence of a condition known as battered woman syndrome (BWS), one of 

252 Wells (2000). 253 Singh (1992) 13 Cr App R (S) 123 (CA); McColgan (2000a).
254 Horder (1989), but see the Sentencing Guidelines Council (2005) which recommends that such cases 

are not treated leniently.
255 Coroners and Justice Act 2009, s. 55(4). 256 Ibid.
257 Chan (2001). In Home Office (1999b), the Government explains its latest attempts to tackle domestic 

violence.
258 In fact it is diffi  cult to get accurate statistics on the rate of domestic violence, and some commentators 

suggest that the fi gure is closer to one in three women (Mooney 2000).
259 Home Office (1999b).
260 Edwards (1999); O’Donovan (1993); Chan (1994); Nicolson (1995); Bridgeman and Millns (1998); 

McColgan (1993).
261 McColgan (1993).
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the symptoms of which is ‘slow-burn reaction’. In other words the ‘slow’ reaction of women 
is seen by the courts not as normal under the circumstances, but as a result of a special 
 medical condition.262

Th e ‘slow-burn problem’ is likely to be less of a problem with the new loss of control 
defence. Th ere is no need to show that there was a sudden loss of control.263

(2) Sometimes in cases of battered women the defendant has fi nally snapped aft er what 
appears to be a relatively minor incident. It has therefore been diffi  cult to show that the kill-
ing was a reasonable response to the provocation. Under the new law, the objective test must 
be applied when considering all of the circumstances of the defendant. Th is should mean 
that the wrongful act must be seen in the light of the defendant’s whole history and, hence, 
what might appear to be a minor wrong, is in fact a very grave one and can be seen as the ‘last 
straw’ following years of abuse.264 Th e courts may also be open to arguments that a sustained 
campaign of coercive control by a man of his partner will amount to the commission of a 
grave wrong against her.265

(3) Under the old law there was diffi  culty in establishing the loss of self-control require-
ment. Take the facts of Ahluwalia266 (excerpted in Part I of this chapter). Th e defendant 
waited until her abusive husband was asleep, found some petrol, poured it over him, and 
set him alight, killing him. It may be thought that these acts, far from showing a loss of self-
control, reveal a carefully thought-out plan. Th e cases on loss of self-control267 suggest that 
the law presently takes a rather narrow view of loss of self-control, requiring a wild fl ailing 
around in anger. If loss of self-control could include a loss of self-restraint or loss of moral 
self-control, battered women may more easily be able to use the defence.268 Th ink of it this 
way. No doubt Ahluwalia must have wanted to kill her husband on many previous occasions, 
but managed to control her desires. On this night that ‘moral check’ was lost. Could this not 
be regarded as a form of loss of self-control?269 It will be interesting to see if the courts will 
be more or less fl exible about how loss of self-control is understood when interpreting the 
new loss of control defence.

(4) Under the old law there were diffi  culties in showing that the defendant responded to 
the provocation in a reasonable way. For example, the trial judge argued in Th ornton:270

There are . . . many unhappy, indeed miserable, husbands and wives . . . But on the whole it 
is hardly reasonable, you may think, to stab them fatally when there are other alternatives 
  available, like walking out or going upstairs.

In response to such an argument it could be replied that the defendant acted as a reasonable 
woman suff ering from BWS.271

It will have been noted that some of the diffi  culties facing battered women who kill, who 
sought then to rely on provocation, have been overcome by the courts’ willingness to receive 

262 For a sceptical look at BWS, see Schopp, Sturgis, and Sullivan (1994).
263 Coroners and Justice Act 2009, s. 54(2).   264 Th ornton (No. 2) [1996] 1 WLR 1174 (CA).
265 Herring (2011b).   266 [1992] 4 All ER 889 (CA).
267 e.g. Cocker [1989] Crim LR 740 (CA).
268 See Garvey (2009) for a philosophical discussion of those defendants who know they should not act in 

a particular way and try not to, but fail.
269 See the proposed ‘self-preservation defence’ in Griffiths (2000: 148).
270 Quoted in Th ornton [1992] 1 All ER 306, 312 (CA).   
271 Th ornton (No. 2) [1996] 2 All ER 1023 (CA).

There are . . . many unhappy, indeed miserable, husbands and wives . . . But on the whole it 
is hardly reasonable, you may think, to stab them fatally when there are other alternatives
  available, like walking out or going upstairs.
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evidence that they suff er from BWS.272 Nicholson and Sanghvi explain that suff erers of 
BWS ‘develop a number of common characteristics, such as low self-esteem, self-blame for 
the violence, anxiety, depression, fear, general suspiciousness, and the belief that only they 
can change their predicament.’273 It is also claimed that the eff ect of this syndrome is that 
women suff er ‘learned helplessness’ such that they see no escape from the violence apart 
from killing.

Despite the fact that recognition of BWS has meant that battered women have more easily 
been able to fi nd a defence, some commentators have been very concerned about its use in 
these cases.274 Th e concerns include the following:

(1) Regarding BWS as the cause for the killing disguises other reasons why battered 
women stay in violent relationships (e.g. the lack of refuges available for battered women 
or the absence of eff ective legal responses to domestic violence).275 Also it is arguable that 
staying in the violent relationship, far from indicating a mental abnormality, may even be 
a sensible decision. Th ere is evidence that women who leave an abusive partner may be at 
even greater risk of violence than they would have been had they stayed with him.276 Th e 
emphasis placed on the syndrome also ‘individualizes’ the problem in that it fails to see 
domestic violence as part of the wider picture of a society within which violence and oppres-
sion against women are permitted, if not encouraged.277

(2) Commentators argue that women who kill having suff ered long periods of violence 
and facing the prospect of even more violence are responding reasonably and not acting 
while suff ering from some form of mental abnormality.278 Indeed many commentators 
have argued that the law should permit battered women to rely on self-defence rather than 
loss of control279 (the availability of self-defence for battered women will be discussed in 
Chapter 15).

(3) Focusing the jury’s mind on BWS leads the jury to concentrate on the evidence of the 
expert, rather than the evidence of the woman herself, who is seen as unreliable because 
she suff ers from an abnormality. Th is can lead to claims that battered women’s experiences 
are being rewritten in a medical discourse in criminal cases.280 Th is in turn can lead to 
subsequent problems for battered women, for example, applications that their children be 
taken into care.281

Other commentators have responded differently and argued that killing an abusive 
partner, rather than leaving him, is a clearly disproportionate response and that too 
readily permitting defences to such conduct could be seen as condoning, or even 
encouraging, it.

. the case for the abolition of the defence
Some commentators take the view that the loss of control defence should be abol-
ished. Indeed when the government considered the reform of the law on provocation it 

272 Walker (1989); Kaganas (2002). 273 Nicolson and Sanghvi (1993).
274 See e.g. Wells (1993) and Sheehy, Stubbs, and Tolmie (1992). 275 Ibid.
276 Wilson and Daly (1993). 277 Hanmer (2000). 278 Kaganas (2002: 106).
279 Canadian courts are more willing to use self-defence (Lavallee [1990] 1 SCR 852). See also Wells 

(1994); Norse (1997); Rosen (1986).
280 Kaganas (2002).   281 Raitt and Zeedyk (2000).
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 considered the option of abolition seriously. Th ese are some of the arguments that have 
been used:

(1) Jeremy Horder282 has engaged in a sustained attack on the loss of control defence. He 
argues that killing in anger is no more worthy of a defence than killing while overcome by 
greed or envy. In the light of a provocation a display of righteous indignation may be appro-
priate, but a killing aft er a loss of self-control is so far in excess of an appropriate response 
that there is no moral warrant for it. Th ere is, in other words, no good reason for killing in 
anger, and so it should not provide a defence.

(2) Asking what is a reasonable response for a person with the defendant’s characteris-
tics encourages the jury to rely on racial and sexual stereotypes.283 In Masciantonio,284 an 
Australian case, the defendant attempted to argue that in considering how a reasonable 
person would react the jury should consider the fact that he was Italian and was therefore 
hot-blooded and more prone to lose his self-control. Th is clearly indicates the ways in which 
loss of control can lead to stereotyping.

(3) Th e loss of control defence invites the defendant to defame the deceased.285 It encour-
ages the defendant to put forward evidence of insulting behaviour by the deceased. For 
example, a husband who has killed his wife wanting to use the defence of loss of control 
might seek to introduce evidence that he was continually insulted and demeaned by his wife 
to such a point that he lost his self-control. Of course, the deceased in such a case is unable 
to respond to such allegations.

(4) Th e gender bias in the operation of the defence means that it should be abol-
ished.286 Horder points out that on average 52.5 per cent of women who kill their male 
partners are able to rely on the defence of loss of control, while 30 per cent of men who 
kill their female partners are able to do so.287 At fi rst sight these fi gures might suggest, if 
anything, that the defence operates in a way that is pro-women. However, this would be 
misconceived. It must be recalled that the vast majority of women who have killed their 
partners have been subject to sustained physical abuse, while the number of men who 
will have been subjected to violence by their partners will be tiny. In the light of this the 
percentage fi gures for women look very low and the fi gures for men look surprisingly 
high. Although these statistics do provide a strong basis for an argument that loss of con-
trol be abolished, it must be asked, if the defence is removed, upon what defence will the 
52.5 per cent of women who kill their abusive partners and currently use loss of control 
be able to rely?288

In the following passage, having criticized the way in which the old law on provocation too 
easily provided a defence for a man who killed his wife who had announced she was leav-
ing him, but found it hard to provide a defence for a woman who killed a man some time 
aft er the attack in which he had raped her, Victoria Norse goes on to consider whether a 
preferable form of the defence can be developed:289

282 Wells (2000) and Horder (1992). 283 Wells (2000). 284 (1994–5) 183 CLR 58 (Aus HC).
285 Wells (2000).
286 Yeo (1999) argues that it is the operation of the defence, rather than the substantive law, which 

 operates in a gendered way.
287 Horder (1992: 187). 288 Sullivan (1993a).
289 For a rejection of her view, see Dressler (2002b).
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V. Norse, ‘Passion’s Progress: Modern Law Reform and the Provocation 
Defense’ (1997) 106 Yale Law Journal 1331 at 1389–92

Advocates of abolition face an obvious question: If we abolish the defense, what becomes 
of the woman who, distraught and enraged, kills her stalker, her rapist, or her batterer? I sus-
pect that many would say that these women deserve our compassion. The most persuasive 
scholarly defenses of provocation have all invoked examples, like these, in which the defend-
ant’s emotion refl ects the outrage of one responding to a grave wrong that the law otherwise 
punishes. Commentators frequently use examples of men killing their wives’ rapists or chil-
dren who kill abusive parents as clear cases of provoked murder . . . 

The problem comes when we focus on cases in which the emotion is based on less com-
pelling ‘reasons’—when women kill their departing husbands or men kill their complaining 
wives. Under conventional liberal theory, if extreme emotion is shown, these cases should be 
handled no differently from cases where victims kill their rapists and stalkers and batterers. 
The quantity or intensity of the emotion provides the excuse, not the reasons for the emotion. 
This focus on emotion, to the exclusion of reason, refl ects a very important assumption made 
by liberal theories of the defense, that emotion obscures reason. When we distinguish the 
rapist killer from the departing wife killer, we acknowledge a very different view of emotion, 
one in which emotion is imbued with meaning. Both the departing wife killer and the rapist 
killer may be upset, but the meanings embodied in their claims for emotional understanding 
are quite different. In distinguishing these cases based on the reasons for the claimed emo-
tion, we acknowledge a view of emotion in which emotion is not the enemy of reason but, 
instead, its embodiment.

 . . . 
Where does this understanding of emotion lead us? It helps us to see why we might 

distinguish intuitively the rapist killer from the departing wife killer. In the fi rst case, we feel 
‘with’ the killer because she is expressing outrage in ways that communicate an emotional 
judgment (about the wrongfulness of rape) that is uncontroversially shared, indeed, that the 
law itself recognizes. Such claims resonate because we cannot distinguish the defendant’s 
sense of emotional wrongfulness from the law’s own sense of appropriate retribution. The 
defendant’s emotional judgments are the law’s own. In this sense, the defendant is us. By 
contrast, the departing wife killer cannot make such a claim. He asks us to share in the idea 
that leaving merits outrage, a claim that fi nds no refl ection in the law’s mirror. In fact, the law 
tells us quite the opposite: that departure, unlike rape and battery and robbery, merits protec-
tion rather than punishment.

This understanding fi nally allows us to suggest an answer to the paradox with which we 
continually confront our law students: How can it be that a reasonable person kills in these 
circumstances and, if a reasonable person would, why not completely exonerate him? The 
short answer is that ‘reasonable men and women’ do not kill in these circumstances, but rea-
sonable men and women may well possess emotions that the law needs to protect. Without 
protecting some emotions, the criminal law contradicts itself. It punishes the very emotions 
implicit in the law’s own judgments that killing and raping and robbing are both wrong and 
merit retribution. At the same time, protecting emotion does not require us to protect the 
deed. If we protect the act of killing, the criminal law commits itself to a different contradic-
tion, one in which the State embraces or at least tolerates vigilantism.

We can now see why the provocation defense has always stood on the fence, partially con-
doning, yet partially exculpating. In every provoked murder case the law risks the embrace 
of revenge. To maintain its monopoly on violence, the State must condemn, at least partially, 
those who take the law in their own hands. At the same time, however, some provoked 
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murder cases temper our feelings of revenge with the recognition of tragedy. Some defend-
ants who take the law in their own hands respond with a rage shared by the law. In such 
cases, we ‘understand’ the defendant’s emotions because these are the very emotions to 
which the law itself appeals for the legitimacy of its own use of violence. At the same time, 
we continue to condemn the act because the defendant has claimed a right to use violence 
that is not his own.

The important point to see here is that the provoked killer’s claim for our compassion is 
not simply a claim for sympathy; it is a claim of authority and a demand for our concurrence. 
The defendant who asks for our compassion, that we feel ‘with him,’ asks that we ‘share the 
state of mind that [he] expresses.’ He asks that we share his judgments of emotional blame. 
Precisely because he asks us to embrace those emotional judgments, he asks us to embrace 
him as legislator, as one who rightly sets the emotional terms of blame and wrongdoing vis-
a-vis his victim. When a defendant responds with outrage to wrongs the society otherwise 
punishes, he asks us to believe that he has legislated nothing. However, when a defendant 
responds with outrage to conduct society protects, he seeks to supplant the State’s nor-
mative judgment, to impose his individual vision of blame and wrongdoing not only on the 
victim, but also on the rest of us.

As should be obvious by now, my theory of the defense is based as much on equality as 
it is on autonomy. All defendants who kill, with good reason or no reason at all, assert supe-
riority over their victims, the superiority that comes from using the victim as a means rather 
than an end. But in provoked murder cases we also risk allowing the defendant to assert an 
emotional and normative superiority. The danger is not only that the defendant will ‘use’ the 
victim but also that he will rationalize the ‘use’ of the victim by claiming that we share in his 
distribution of emotional blame. When we are sure that the victim would not have shared 
the killer’s emotional judgments (where she left because she was beaten) or when we know 
that the victim would not have expected punishment for the acts triggering the defendant’s 
outrage (bad cooking, complaints, and messy houses), we see that the defendant’s claim 
for compassion is false. It is a claim that we share in a set of emotional judgments vis-a-vis 
the victim that are not shared. To embrace such claims is to permit the defendant to sit on a 
higher normative plane.

 . . . 
Conventional understandings of criminal law place defenses in two mutually exclusive 

categories: as excuse or justifi cation. In the excuse category are defenses, such as insan-
ity, that focus on state of mind; these defenses do not embody judgments that what the 
defendant did was ‘right’ or ‘justifi ed,’ but that the defendant was less blameworthy. In 
the ‘justifi cation’ category are defenses, such as self-defense or necessity, which assume 
that what the defendant has done, overall, was ‘right’ or ‘warranted.’ Traditionally, ‘excuse’ 
and ‘justifi cation’ have been viewed as mutually exclusive categories: A defendant cannot 
be both excused and justifi ed because an excused action presupposes that the action was 
wrong and therefore unjustifi ed. This assumes, however, a crucial feature of the inquiry—
that we are evaluating acts and acts alone. To say that an act cannot be both justifi ed and 
excused is to say something about acts, not emotions. It is perfectly consistent to say that 
one’s emotions are justifi ed or warranted even when one’s acts are not. Indeed, as I have 
noted above, we may easily say that passionate killings are not justifi ed even if we believe 
that the emotions causing some killings are, in some sense, the ‘right’ emotion.

It is by focusing on the emotion, rather than the act, that my proposal distinguishes itself 
quite easily (both in theory and practice) from the traditional model of provocation as partial 
justifi cation. My proposal does not depend upon the theory that the victim deserves to be 
punished. Instead, I propose that the law should see the defendant’s state of mind (his emo-
tion) as something that, in some cases, it should protect. Unlike a partial justifi cation model, 
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that is not his own.
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state of mind that [he] expresses.’ He asks that we share his judgments of emotional blame.
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distribution of emotional blame. When we are sure that the victim would not have shared
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the victim that are not shared. To embrace such claims is to permit the defendant to sit on a
higher normative plane.
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that we are evaluating acts and acts alone. To say that an act cannot be both justifi ed and
excused is to say something about acts, not emotions. It is perfectly consistent to say that
one’s emotions are justifi ed or warranted even when one’s acts are not. Indeed, as I have
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justifi cation. My proposal does not depend upon the theory that the victim deserves to be
punished. Instead, I propose that the law should see the defendant’s state of mind (his emo-
tion) as something that, in some cases, it should protect. Unlike a partial justifi cation model,
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my approach allows the defense to retain many features associated with excuse. The law 
need not impose an ‘objective’ standard. It may continue to focus on the defendant’s percep-
tion of the triggering act, rather than its quality in the abstract—something that the partial 
justifi cation model rejects. Thus, a defendant who believes she is being stalked, even if she 
is not, could properly claim her emotion was warranted, based on her perception of the situ-
ation. The law may also keep a liberal regard for the defendant’s characteristics when they 
are relevant to the underlying defense—again, something irrelevant to the partial justifi cation 
model. Thus, a defendant who claims that she killed when enraged by a hate crime obviously 
raises an issue to which racial, gender, or other characteristics may be relevant, if not crucial. 
Finally, the law may provide for cases in which emotion builds over time—a position that 
traditional models typically reject. A defendant who claims that he was sodomized and later 
outraged by taunts will be allowed to pursue the defense, as would a battered woman who 
claimed that her outrage and fear developed over time.

 . . . 
If accepted, this theory should bar many, if not most, provocation claims in intimate homi-

cide cases. It would not be enough for a defendant to claim that a divorce or a protective 
order or moving out caused her rage. Defendants who ask us for compassion in these cases 
can point to neither law nor social norm that would punish leaving. My proposal would also 
bar the defense in cases in which the defendant claimed rage inspired by infi delity. Society 
is no longer willing to punish adultery. In the absence of such a willingness, the adulterer 
killer has no claim that his emotions were no different from the emotions to which the law 
itself appeals to rationalize punishment. This does not mean that infi delity is not emotionally 
 painful. It does mean that those who urge compassion based on infi delity can point to noth-
ing in the law itself that would demand that we have compassion for their violent outrage. 
The law only suffers contradiction when it refuses to embrace a sense of outrage which is 
necessary to the law’s rationalization of its own use of violence. When the law refuses to jail 
adulterers, the contradiction operates the other way: We are compelled to ask why it is that 
private parties may enforce a sense of outrage that society has refused itself.

 . . . 
To adopt this theory, of course, requires us to reject the idea upon which almost all contem-

porary theories of the defense are predicated: that we partially excuse because the defend-
ant lacks a full or fair capacity for self-control. Let me be clear about what we reject here: 
We do not reject self-control to embrace judgment; we reject a disguised judgment for one 
that is acknowledged. No matter how much we try to tie the defense to behavior, no matter 
how insistent the rhetoric of subjectivity, decisions applying this defense express judgments 
about when defendants ‘should’ exercise self-control. The law can continue to deny this if it 
chooses, to bury it within the qualities of a reasonable person, but it pays a heavy price—one 
not only of incoherence, but of intellectual passivity and circularity. To say that we partially 
excuse provoked murderers to increase men’s freedom but that their freedom is a condition 
of granting the excuse is to indulge in tautology. In this circularity resides a space in which we 
fi nd ourselves committed to beliefs about men and women and their relationships that the 
law itself long ago abandoned.
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 diminished responsibility
In order to understand the theoretical basis for diminished responsibility it is important to 
remember some of the other defences available to a charge of murder. In particular there 
are the defences of no mens rea, automatism, and insanity. So diminished responsibility 
is not intended for those whose mental abnormality is so severe that they are insane or 
are non-insane automatons. Indeed it should be emphasized that diminished responsibil-
ity is a partial defence: the defendant who successfully raises the defence is still guilty of 
manslaughter, with the potential for a life sentence. So a defendant who successfully raises 
the defence is not blameless, it is rather that his level of blame is not suffi  cient to justify a 
murder conviction. Th is is not to mean that he is unable to act voluntarily and intention-
ally, but rather that his moral character is so distorted that he is unable critically to evaluate 
his conduct.290

Peter Sparks291 has argued that there is a fundamental fl aw in the notion of diminished 
responsibility. He suggests that we ask whether the defendant would have killed had he or 
she not suff ered from the abnormality of mental functioning. If we decide that the defend-
ant would not, Sparks argues that the defendant should have a complete defence, because 
it was the abnormality which caused the defendant to commit the crime. However, if 
we decide that even without the abnormality the defendant would still have killed then 
he or she deserves no defence. In other words the defendant’s abnormality of mental 
functioning might justify a complete defence or no defence, but not a partial defence. 
Supporters of diminished responsibility might argue that this overlooks the possibility 
that the abnormality of mental functioning made it very diffi  cult, but not impossible, to 
avoid killing.

. diminished responsibility in practice
Th e old diminished responsibility plea was successful in 90 per cent of cases in which the 
defendant raises it.292 Th is was because in 80 per cent of cases the prosecution does not 
dispute the defendant’s evidence of his mental abnormality.293 Where the prosecution does 
challenge the defence succeeded in 64 per cent of cases.294 It will be interesting to see whether 
the new rules on diminished responsibility reduce its success rate. Th e amendments require 
that the defendant’s abnormality of mental functioning be a ‘recognised medical condi-
tion’. Th at may mean some of the more bizarre abnormalities relied upon under the old law 
would not be available. However, if experts are willing to be generous in their diagnoses it 
is likely that if a doctor is convinced that a defendant was not suffi  ciently responsible for 
his or her actions, then it will be found that he falls within some kind of recognized mental 
condition.

Key to the successful plea of diminished responsibility is fi nding medical evidence to 
support it. However, the emphasis on medical evidence is problematic.295 Doctors and oth-
ers have complained that they are expected to give evidence on the basis of the law, but that 

290 For further discussion, see Mackay (2000); Horder (1999); Morse (1993).
291 Sparks (1964). 292 Mackay (1995); Dell (1984). 293 Dell (1984: 26).
294 Ibid at 28; Mackay and Machin (2000).
295 Mackay (1999) questions whether the Human Rights Act 1998 and Art. 6 of the ECHR require that a 

defendant’s plea of diminished responsibility should be assessed by a group of experts, rather than the jury.
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terminology is not medical. Although medical evidence might be able to establish whether 
the defendant suff ered from an abnormality of mental functioning, it is far harder to give 
evidence about whether the defendant was suff ering a substantial impairment of responsi-
bility. Th e question of the defendant’s responsibility is not a question of medical fact, but 
rather a moral judgment.296 It is therefore not properly an issue upon which a doctor can 
give expert advice.

Oft en the fl exibility of the terminology can work to show compassion for a defendant 
in an unhappy situation.297 For example, some cases of mercy killing are brought within 
diminished responsibility, even though there is not technically an abnormality of mental 
functioning Th e operation of the defence involves what has been described as a ‘benevolent 
conspiracy’ between lawyers and doctors to ensure that defendants who do not deserve the 
stigma of a murder conviction are able to avoid it.298 Th e diffi  culty is that there appears to be 
inconsistent practice among psychiatrists.299

. the theoretical basis of the diminished 
responsibility defence
In the following passage, Jeremy Horder discusses the relationship between the old defence 
of provocation and diminished responsibility. In doing so he provides an interesting account 
of the two defences. Note that he was writing before the law on provocation was abolished 
and replaced with a loss of control defence. Nevertheless, the distinctions he draws could be 
applied to the new defence and diminished responsibility. He argues that the two defences 
need to be seen as completely separate:

J. Horder, ‘Between Provocation and Diminished Responsibility’ [1999] Kings 
College Law Journal 143

Introduction: Excuses and Exemptions

In murder cases, the legal distinction between the pleas of provocation and diminished 
responsibility refl ects an ethical distinction between a partial excuse for wrongdoing (provo-
cation) and a partial denial of responsibility (diminished responsibility). I shall shortly explain 
what that ethical distinction is. As the important case of R v Smith300 illustrates, however, like 
any signifi cant ethical distinction, the distinction’s boundaries are contested and diffi cult to 
draw. For reasons explored in due course, when the boundary is drawn in the wrong place, 
cases more properly regarded as ones of diminished responsibility tend to be mistakenly 
categorised as ones of provocation. Let us begin with the basic ethical distinction. A good 
place to start is with Gardner’s defi nition of an excuse:

‘[T]he gist of an excuse is not that the action was “out of character”, in the sense of being a 
departure from what we have come to expect from the person whose action it is. Quite the con-
trary, in fact. The gist of an excuse . . . is precisely that the person with the excuse lived up to our 
expectations.’301

296 Mackay (2000). 297 Mackay (1995: 185). 298 Bluglass (1867: 10).
299 Griew (1988).   300 [1998] 4 All ER 387.   301 J. Gardner (1998b).
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This view rightly discounts, by implication, purely subjective bases for an excuse (e.g. ‘should 
be excused for the simple reason that I lost my self-control’). In so far as they have any 
 plausibility whatsoever, such accounts confuse claims to excuse with denials of responsibil-
ity. On the contrary, when one is excused, one’s wrongful conduct—under duress, or follow-
ing a provoked loss of self-control—is excused if (other things being equal) it measures up to 
a standard, if it is—in the relevant sense—within the bounds of reasonableness. We must be 
careful to dispel an appearance of paradox about this view. One might ask: ‘is an excuse not 
something provided when someone was pressured or provoked into failing to come up to a 
standard?’ The answer is no. What is excused, if anything, is the unjustifi ed wrongdoing; and 
the wrongdoing is excusable, if at all, only if one came up to the relevant standard.

One’s eligibility for excuse obviously presupposes that one can conform to the relevant 
standards in one’s conduct. The contrast here is with denials of responsibility, such as pleas 
of insanity or diminished responsibility. These are based on a (partial) denial of ethical agency 
in respect of the particular action. This is a claim that judgement of the action in accordance 
with ordinary ethical (excusatory) standards is inappropriate, because an abnormality of 
mind means that the defendants in question cannot come up to the relevant standards in 
their conduct. Partial or complete exemptions from liability (insanity) or from labelling as a 
murderer (diminished responsibility), not excuses, are what are granted to such defendants. 
Those who act whilst insane or while suffering from diminished responsibility are ‘moral 
objects’, persons to whom moral concern and humane treatment are due. Such people 
are not, though (full) moral agents in respect of their actions: they are not persons whose 
action(s) can be adequately guided by the moral criteria by which they stand to be judged.

Three Theories of Provocation and Two Theories of Diminished Responsibility

So much for the basic distinction between excuses and (partial) denials of responsibility. 
What makes the distinction hard to make, at crucial points, is that one can have different 
views about what it means to be someone who in Gardner’s phrase ‘lived up to our expecta-
tions’, for excusatory purposes, just as one can have different views about what it means to 
be (partly) denying one’s responsibility. There are at least three ethically plausible ways of 
giving sense to Gardner’s understanding of excuse, and two such ways of understanding a 
denial of responsibility. In this regard, I want to distinguish a strong, a moderate, and a weak 
theory of excuses, in Gardner’s sense.

‘The strong excuse theory: defendants should be judged by an ordinary standard of conduct, 
whatever their individual capacity to reach that standard.’

The strong excuse theory is not ethically implausible, because it can involve shaping our 
expectations to accommodate individual characteristics, if these do not bear directly on the 
capacity to reach the standard in question. So, suppose a disabled person has been taunted 
about his or her disability, lost self-control and killed. On the strong excuse theory, one can 
take account of this individual characteristic affecting the gravity of the provocation, because 
one can do this without letting go of the notion that an ordinary standard of self-control must 
be exercised in the face of such a provocation. According to the strong excuse theory, how-
ever, no individual characteristics affecting someone’s level of self-control can be taken into 
account, not even a normal characteristic that may lower the levels, such as youth. According 
to the strong theory, once over the age of criminal responsibility, principles of justice and 
equality demand that we are all to be held to the same standards of conduct; those that 
would be maintained by the ordinary adult. The strong excuse theory was, at least arguably, 
the theory governing the common law, until the decisions of the House of Lords in Holmes v 
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DPP 302 and Bedder v DPP wrongly turned it into a theory that disregarded all individual char-
acteristics, whether or not they related to the defendant’s capacity for self-control.

‘The moderate excuse theory: defendants should be judged by an ordinary standard of con-
duct, unless their capacity to reach the standard is inhibited by natural and normal factors, 
such as age.’

This is the theory that explicitly guides the reasoning in three crucial decisions of high or the 
highest authority on the doctrine of provocation, DPP v Camplin, R v Morhall and Luc Thiet 
Thuan v R. Taken as a whole, and broadly speaking, these decisions stand for the view that 
mental infi rmities or abnormalities are characteristics which must be ignored when consider-
ing what standard of self-control D could reasonably be expected to meet, in the face of the 
provocation in issue. This is because such characteristics are relevant, if at all, only to the 
defence of diminished responsibility. According to the moderate excuse theory, however, 
age must, where relevant be permitted to lower the expected standards of self-control, in 
the face of the provocation because as Lord Diplock put it in DPP v Camplin ‘to require old 
heads upon young shoulders is inconsistent with the law’s compassion to human infi rmity’. 
It would, moreover, be wholly inappropriate to expect, say, young persons to plead dimin-
ished responsibility when they have lost self-control and killed. That defence is for those 
with abnormalities of mind, and youth—with all its occasional unpredictability—is no mental 
abnormality.

‘The weak excuse theory: defendants should be judged by the standards of what could be 
reasonably expected of the individual in question.’

A number of recent decisions of the Court of Appeal, the latest of which is R v Smith, have 
called the moderate excuse theory into question, hence badly eroding, in particular, the 
authority of DPP v Camplin. In answer to the question ‘by what yardstick should a defend-
ant’s conduct be judged partially excusable or wholly inexcusable, when he or she reacted 
to provocation by losing self-control and killing the victim?’, the Court of Appeal has more-
or- less consistently answered, ‘by the standards we would expect him or her individually to 
reach, given all his or her characteristics, including any mental abnormalities’. This is clearly a 
move towards the adoption of the weak excuse theory. The move may in part be prompted 
by the thought that whilst the strong or moderate excuse theories may be the right theories 
for complete excuses, provocation is only a partial excuse, rendering murder to manslaugh-
ter, and a weak excuse theory may not be out of place for partial excuses. I shall say about 
this below.

As I shall seek to show, this division of opinion between the higher and lower courts ech-
oes a similar debate that took place in the nineteenth century, in the shadow of the death pen-
alty. The question, made all the more pertinent by the absence of a diminished responsibility 
defence at that time, concerned the scope of voluntary manslaughter by provocation: should 
mitigation be extended to the naturally irascible person who killed upon trivial provocation? 
The law itself ultimately gave as its answer a resounding ‘no’, endorsing the strong excuse 
theory outline above. The recent developments just described require us to confront the 
same question again. This time, we ought to be confronting that question with the benefi t of 
knowing how the defence of diminished responsibility relates to the defence of provocation. 
The problem is that there is more than one theory of how the defence of diminished respon-
sibility (DR) operates as a defence.
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‘The narrow DR theory: diminished responsibility is an exemption from labelling as a mur-
derer, akin to a plea of insanity but shorn of some of the technicalities that bedevil the lat-
ter defence. It is hence granted only when a defendant’s mental abnormality so distorts 
his or her ethical character, that this distortion is in itself suffi cient to make blame largely 
inappropriate.’

On the narrow DR theory, external factors—duress; provocation; intoxication—that may 
bring a defendant’s mental abnormality into play, leading him or her to kill, are never in them-
selves relevant to the question whether murder should be reduced to manslaughter. They 
are, at best, no more than evidence that the abnormality of mind had been brought into play, 
and was substantially diminishing the defendant’s responsibility for his or her conduct. The 
problem with the narrow DR theory is that if, to be successful in his or her plea, a defendant 
must be found to have been suffering from a mental abnormality akin to insanity, it is unclear 
why he or she is still rightly convicted of manslaughter. It is unclear, in other words, why a 
successful plea only changes the offence label (murder into voluntary manslaughter), and 
does not affect liability as a whole. Problems of this kind have led the courts to operate with 
a wide DR theory.

‘The wide DR theory: the diminished responsibility defence is for those whose mental 
 abnormality led them to experience signifi cant—if not insuperable—diffi culties in controlling 
the conduct through which the victim was killed. Hence, although the defendant must still 
take some blame for the killing, reduction of the offence from murder to manslaughter may 
none the less be appropriate, particularly if other mitigating factors are present.’

If the law operates with a weak excuse theory and a wide DR theory, there will be consider-
able overlap between the defences of provocation and of diminished responsibility. Recall 
that the standard to which we expect a disordered defendant to conform under the weak 
excuse theory, is the standard he or she could be expected to meet, given his or her mental 
disorder. In answer to the question, ‘has the defendant met the required standard?’ we 
will (in a roundabout way) then be asking much the same question as the question we ask, 
under the wide DR theory, when we ask whether the defendant’s abnormality of mind was 
such as to pose the kind of signifi cant conduct-control diffi culties that ought to reduce the 
offence to manslaughter. Does an overlap matter? I suggest that it does, because the moral 
integrity of each defence is preserved only if such defences are capable of operating largely 
(but not wholly) independently of one another.

A Summary of the Argument

To preserve the moral integrity of each defence, in reducing murder to manslaughter, we 
should follow the moderate excuse theory in provocation cases. As we shall see, this means 
that defendants such as Smith would have to seek to rely on diminished responsibility, rather 
than on provocation, because there would be much less of an overlap between the two 
defences than Smith itself supports. Why should this be? The provocation defence has been 
rightly said to be a defence for those who are ‘in a broad sense, mentally normal.’ In the 
provocation context, what this means is that the defendant’s ethical make-up must be suf-
fi ciently robust to be appropriately judged by reference to the ‘quantity and quality’ of the 
provocation received that led to his or her loss of self-control. For people with ordinary pow-
ers of self-control, the objective gravity of the provocation (judged in accordance with the 
Camplin test) is, and ought to be, crucial to the success of the plea: the graver the provocation 
the less ethically reprehensible—albeit still unjustifi ed—the degree of violence in the angry 
response. An explanation of how one came to respond with disproportionate violence to a 

‘The narrow DR theory: diminished : responsibility is an exemption from labelling as a mur-
derer, akin to a plea of insanity but shorn of some of the technicalities that bedevil the lat-
ter defence. It is hence granted only when a defendant’s mental abnormality so distorts
his or her ethical character, that this distortion is in itself suffi cient to make blame largely
inappropriate.’

On the narrow DR theory, external factors—duress; provocation; intoxication—that may
bring a defendant’s mental abnormality into play, leading him or her to kill, are never in them-
selves relevant to the question whether murder should be reduced to manslaughter. They
are, at best, no more than evidence that the abnormality of mind had been brought into play,
and was substantially diminishing the defendant’s responsibility for his or her conduct. The
problem with the narrow DR theory is that if, to be successful in his or her plea, a defendant
must be found to have been suffering from a mental abnormality akin to insanity, it is unclear
why he or she is still rightly convicted of manslaughter. It is unclear, in other words, why a
successful plea only changes the offence label (murder into voluntary manslaughter), and
does not affect liability as a whole. Problems of this kind have led the courts to operate with
a wide DR theory.

‘The wide DR theory: the diminished responsibility defence is for those whose mental:
abnormality led them to experience signifi cant—if not insuperable—diffi culties in controlling
the conduct through which the victim was killed. Hence, although the defendant must still
take some blame for the killing, reduction of the offence from murder to manslaughter may
none the less be appropriate, particularly if other mitigating factors are present.’

If the law operates with a weak excuse theory and a wide DR theory, there will be consider-
able overlap between the defences of provocation and of diminished responsibility. Recall
that the standard to which we expect a disordered defendant to conform under the weak
excuse theory, is the standard he or she could be expected to meet, given his or her mental
disorder. In answer to the question, ‘has the defendant met the required standard?’ we
will (in a roundabout way) then be asking much the same question as the question we ask,
under the wide DR theory, when we ask whether the defendant’s abnormality of mind was
such as to pose the kind of signifi cant conduct-control diffi culties that ought to reduce the
offence to manslaughter. Does an overlap matter? I suggest that it does, because the moral
integrity of each defence is preserved only if such defences are capable of operating largely
(but not wholly) independently of one another.

A Summary of the Argument

To preserve the moral integrity of each defence, in reducing murder to manslaughter, we
should follow the moderate excuse theory in provocation cases. As we shall see, this means
that defendants such as Smith would have to seek to rely on diminished responsibility, rather
than on provocation, because there would be much less of an overlap between the two
defences than Smith itself supports. Why should this be? The provocation defence has been
rightly said to be a defence for those who are ‘in a broad sense, mentally normal.’ In the
provocation context, what this means is that the defendant’s ethical make-up must be suf-
fi ciently robust to be appropriately judged by reference to the ‘quantity and quality’ of the
provocation received that led to his or her loss of self-control. For people with ordinary pow-
ers of self-control, the objective gravity of the provocation (judged in accordance with the
Camplin test) is, and ought to be, crucial to the success of the plea: the graver the provocation
the less ethically reprehensible—albeit still unjustifi ed—the degree of violence in the angry
response. An explanation of how one came to respond with disproportionate violence to a



322 |  criminal law: text, cases, and materials

trivial provocation is, by defi nition, an explanation of how one failed to act in accordance with 
ordinary ethical standards. Except on the strong excuse theory, it does not inevitably follow, 
however, that all such failures must be channelled into a plea of diminished responsibility, if 
murderous violence in response to a trivial provocation is to end in a manslaughter verdict.

What marks out the moderate excuse theory as moderate is the way in which it insists 
that the law treat (in particular) young defendants. A less demanding standard of self-control 
ought to be expected of a young defendant (depending, obviously on his or her exact age), 
with the result that disproportionate (murderous) attacks by provoked young persons, in 
response to an objectively trivial provocation, may none the less sometimes be excused. 
Why? For the simple reason that the less well-developed powers of self-control of young 
persons are a refl ection of their (naturally) as-yet-incompletely-realised potential to become 
fully accountable moral agents. Their less well developed powers of self-control can hence 
be a refl ection of their mental normality, and are thus appropriately catered for by special 
treatment, within the confi nes of a doctrine designed for those who are in Ashworth’s phrase 
‘in a broad sense, mentally normal’. It follows that moderate excuse theorists will hold that 
a line can and should be drawn between young defendants and mentally disordered defend-
ants who (because of their disorder) overreact to trivial provocations. The fact that the latter 
rely on a mental abnormality to explain their reactions shows why they should be pleading 
diminished responsibility rather than provocation. For mentally disordered defendants are 
claiming that the ordinary moral criteria by which the mentally normal are judged, when they 
lose control in the face of provocation are not appropriately applied to them. The basis for 
mitigation claimed by mentally disordered defendants who overact is thus qualitatively differ-
ent from that which underpins such a claim by young persons. In essence, the former seek 
to by-pass the standards of accountability set by moral agency, whereas the latter say that 
such standards are applicable, but must be applied in a less rigorous way.

Suppose, then, that we accept this conclusion, as a consequence of adherence to the 
moderate excuse theory. There will still be a signifi cant problem facing a mentally disordered 
person who has (due to his or her disorder) lost self-control and killed, in the face of trivial 
provocation and who now wishes to plead diminished responsibility. That is that, if the nar-
row DR theory is held to govern the use of that defence in his or her case, he or she may 
fall short of its requirements, if his or her mental disorder is not so severe that it warrants 
reducing murder to manslaughter in itself, without regard to the effect of other factors. For 
example, a defendant is barred from claiming that whilst his or her abnormality of mind was 
not in itself suffi cient to impair his or her mental responsibility (whatever that means), to the 
extent that murder should be reduced to manslaughter, when considered together with the 
additional effect of his or her intoxication, it was. Arguably, this approach is too restrictive, in 
general, even if it is the right approach to the particular cases in which voluntary intoxication 
is an additional impairing factor. This is especially so, when one is considering only a reduc-
tion from murder to manslaughter, rather than a full acquittal. If we apply the wide DR theory, 
we can produce a result more generous to the mentally abnormal accused person who has 
overreacted to trivial provocation.

On the wide DR theory, it may be accepted that D’s abnormality of mind does not in 
itself suffi ciently substantially impair a defendant’s mental responsibility to the point where 
murder should be reduced to manslaughter. According to the wide DR theory, by way of 
contrast with the narrow DR theory, it may none the less be the case that when that abnor-
mality is considered together with the additional fact that the defendant was provoked to 
lose self-control, there were suffi cient grounds for the reduction. A reduction from murder 
to manslaughter, on such ‘mixed’ grounds, should be a legal possibility. It should, though, 
be a legal possibility under the aegis of diminished responsibility, and this sets limits to the 
nature of the ‘mixture’ of the grounds. Under a wide DR theory, provocation plays a different 
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role in justifying the reduction of murder to manslaughter, in diminished responsibility cases 
to the role it plays in provocation cases. In diminished responsibility cases, in principle, the 
mere fact that the defendant was provoked to lose self-control can in itself, without regard 
to the gravity of the provocation; add suffi cient grounds for mitigation to the effect of the 
abnormality of mind to warrant a manslaughter verdict. It is the different nature of provoca-
tion’s role in the wide DR theory, and in particular the fact that it can play its role without 
regard to its objectively judged gravity, that preserves the moral signifi cance of the distinc-
tion between such a plea, and a plea of provocation.

QU E ST IONS
In the light of the Horder extract, consider whether battered women should use the 1. 
defence of loss of control or diminished responsibility.
Do you think a person who kills while suff ering diminished responsibility is more or 2. 
less blameworthy than a person who kills under loss of control?
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 concluding thoughts
It is remarkable that so much academic and political energy is put into homicide law, given 
the relatively few homicide off ences that take place each year. What this reveals is that the 
law’s approach to homicide has great symbolic importance in both political and legal terms. 
You can tell much about a legal system from the way it structures its homicide law. Politics 
is never far away too. Indeed the government’s failure to abolish the mandatory life sentence 
for murder has had a lasting eff ect on the structure of homicide law. It has required the 
expansion of the partial defences, partly to ensure that the mandatory life sentence is not 
applied in inappropriate cases. Indeed, arguably, the refusal to abolish the life sentence has 
produced a skewed and unprincipled set of laws.

It will be interesting to see how the courts go about interpreting the Coroners and Justice 
Act 2009. In particular, all eyes will be open to see if the courts will be able to interpret the 
loss of control defence in a way which enables victims of domestic violence who kill their 
abusers to use the defence. It will also be intriguing to see if the amendments to the defence 
of diminished responsibility will mean that fewer defendants will be able to rely on it, espe-
cially in cases of so-called mercy killing.

role in justifying the reduction of murder to manslaughter, in diminished responsibility cases
to the role it plays in provocation cases. In diminished responsibility cases, in principle, the
mere fact that the defendant was provoked to lose self-control can in itself, without regard
to the gravity of the provocation; add suffi cient grounds for mitigation to the effect of the
abnormality of mind to warrant a manslaughter verdict. It is the different nature of provoca-
tion’s role in the wide DR theory, and in particular the fact that it can play its role without
regard to its objectively judged gravity, that preserves the moral signifi cance of the distinc-
tion between such a plea, and a plea of provocation.

QU E ST IONS
In the light of the Horder extract, consider whether battered women should use the1.
defence of loss of control or diminished responsibility.
Do you think a person who kills while suff ering diminished responsibility is more or2.
less blameworthy than a person who kills under loss of control?

F U RT H E R R E A DI NG
Griew, E. (1988) ‘Th e Future of Diminished Responsibility’ Criminal Law Review 75.w
Kennefi ck, L. (2011) ‘Introducing a New Diminished Responsibility Defence’ Modern

Law Review 74: 750.w
Mackay, R. (1995) Mental Condition Defences in the Criminal Law (Oxford: OUP).w
—— (2000) ‘Diminished Responsibility and Mentally Disordered Killers’ in A. Ashworth

and B. Mitchell (eds) Rethinking English Homicide Law (Oxford: OUP).w
Sparks, R. (1964) ‘Diminished Responsibility in Th eory and Practice’ Modern Law 

Review 27: 9.



6
NON-FATAL NON-SEXUAL 

OFFENCES AGAINST THE PERSON

CENTRAL ISSUES

An assault occurs when the defend-1. 
ant causes the victim to apprehend 
an imminent use of force. A bat-
tery requires the defendant to touch 
or apply force against the victim. 
Both offences can be committed if 
the defendant is reckless as to the 
result.
It is an off ence to cause the victim 2. 
actual bodily harm as a result of an 
assault or a battery.
Th ere are two off ences of causing 3. 
grievous bodily harm to the victim. 
Th e more serious requires proof 
that the defendant intended to cause 
grievous bodily harm. Th e less seri-
ous only requires that the defendant 
foresaw that some harm would result 
from his or her actions.
Th ere are several off ences connected 4. 
to poisoning.
Th ere are specifi c off ences where 5. 
violence is motivated by the defend-
ant’s reaction to the victim’s race or 
religion.

Th ere are off ences in the Protection 6. 
from Harassment Act 1997 which 
were designed to deal with stalking, 
but which, in fact, cover a series of 
acts which cause harassment to the 
victim.
Th e current law states that if a person 7. 
passes on a sexually transmitted dis-
ease, they can be guilty of an off ence if 
they knew there was a risk they would 
transmit the disease, and they did not 
have the victim’s consent to run the 
risk of acquiring the disease. Th e cur-
rent law has led to some criticism by 
some academics.
If the harm done to the victim is 8. 
actual bodily harm or worse, then the 
fact the victim consented to the harm 
provides no defence unless the case 
falls within one of the exceptional 
categories recognized in the law (e.g. 
surgery, sports). Many commentators 
believe that the law should be willing 
to recognize that the victim’s con-
sent is a defence in a wider range of 
circumstances.
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part i: the law
 introduction
Th is chapter will cover a wide range of off ences: from an unwanted touching on an arm to a 
life-threatening attack. Key to the law is the right to bodily integrity: a person should not be 
touched against his or her wishes. Th is right is protected under the common law1 and Article 
8 of the European Convention on Human Rights. Th e signifi cance the law attaches to this 
right is revealed by these two cases:

(1) In Th omas2 it was held that the unwanted touching of the bottom of a girl’s skirt 
amounted to a battery. Th e rubbing of someone’s clothing might appear to some to be too 
trivial a harm to justify the intervention of the criminal law, but it reveals the weight attached 
to the right not to be touched without one’s consent.

(2) Th e decision of the Court of Appeal in St George’s Healthcare NHS Trust v S3 reveals 
that the right to bodily integrity is protected, even if there may be some very good reasons 
for infringing it. Th ere, a woman in the late stages of labour was advised that she should have 
a Caesarean section operation, without which her life and that of her unborn child were in 
danger. She refused to consent to the operation, wanting a natural delivery. Th e hospital 
authorities, having obtained a court order permitting them to do so, carried out the opera-
tion against her will. Th e Court of Appeal held that the court order should not have been 
granted. Th e woman’s right to bodily integrity was held to be preciously guarded by the law. 
Even if her decision might appear to be irrational to others, and even if abiding by her deci-
sion might lead to her own death and that of her child, it had to be respected by doctors, as 
long as the woman was competent.

Th is chapter will consider how the criminal law protects the right to bodily integrity, 
although it will not consider sexual off ences, which will be examined in Chapter 7.

Th ere are fi ve key off ences against the person which will be considered in this chapter:

assault;(1) 
battery;(2) 
assault occasioning actual bodily harm;(3) 
malicious wounding or infl icting grievous bodily harm;(4) 
wounding or causing grievous bodily harm with intent.(5) 

Some commentators4 see these as a ‘ladder’ of off ences, starting with the least serious off ence 
of assault, rising to the most serious off ence of wounding with intent.

Th e chapter will then look at some of the other off ences against the person which address 
particular forms of assaults. Th ese include poisoning off ences, racially aggravated assaults, 
and harassment off ences.5

1 St George’s Healthcare NHS Trust v S [1999] Fam 26 (CA). 2 (1985) 81 Cr App R 331 (CA).
3 [1998] 3 All ER 673, discussed in Herring (1998a). 4 Ashworth (2009: 321).
5 For an excellent discussion of how cases involving violence against the person are actually dealt with in 

courts, see Fielding (2006).
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 assault and battery
Under section 39 of the Criminal Justice Act 1988:

Common assault and battery shall be summary offences and a person guilty of either of 
them shall be liable to a fi ne not exceeding level 5 on the standard scale, to imprisonment 
for a term not exceeding six months or to both.

Technically assault and battery are two separate crimes.6 In brief, a battery involves an 
unlawful and unwanted contact with the body of another, while an assault involves caus-
ing another to apprehend the possibility of imminent unlawful contact. Of course, oft en 
both crimes can be committed in the same incident. Imagine that the defendant approached 
a victim and then hit her. Th ere would be an assault when the defendant approached the 
victim and the victim feared some imminent unlawful touching. Th ere would be a battery 
when the defendant actually hit her. It should be seen from this brief summary that ‘assault’ 
in the legal sense does not correspond to its everyday meaning of an attack.

. assault
Th e defi nition of an assault is as follows:

DE F I N I T ION
Actus reus: the defendant caused the victim to apprehend imminent unlawful force.
Mens rea: the defendant intended or was reckless that the victim would apprehend 
imminent unlawful force. Although the basic meaning of ‘assault’ is straightforward, 
the courts have struggled with the precise parameters of the off ence.

Th e following are some of the questions which have troubled the courts:

Can words alone amount to an assault?
Th e key decision on this question is the House of Lords’ decision in R v Ireland 7 which is 
excerpted below. Th e decision makes it clear that words can constitute an assault. In that 
case silent telephone calls were held to be assaults. It is clear from Lord Steyn’s judgment 
that what matters is that the defendant has caused the victim to apprehend imminent harm. 
Exactly how that fear was created is immaterial (be it by acts, silence, writing,8 or words). In 
the following extract, Lord Steyn also considers precisely what is meant by the term ‘immi-
nent’ in the defi nition of an assault. Th e case concerned a charge of assault occasioning 

6 Taylor, Little [1992] 1 All ER 299 (CA). Th is means that if the defendant is charged with an assault and/
or a battery these should be charged separately in an indictment. But in Lynsey [1995] 3 All ER 654 the Court 
of Appeal left  open the question whether assaults and batteries should be regarded as separate statutory 
off ences.

7 [1998] AC 147 (HL), discussed in S. Gardner (1998c) and Herring (1999).
8 Constanza [1997] 2 Cr App R 492 (CA).

Common assault and battery shall be summary offences and a person guilty of either of
them shall be liable to a fi ne not exceeding level 5 on the standard scale, to imprisonment
for a term not exceeding six months or to both.

DE F I N I T ION
Actus reus: the defendant caused the victim to apprehend imminent unlawful force.
Mens rea: the defendant intended or was reckless that the victim would apprehend 
imminent unlawful force. Although the basic meaning of ‘assault’ is straightforward, 
the courts have struggled with the precise parameters of the off ence.
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actual bodily harm, but Lord Steyn held that in order to convict someone of that off ence it 
fi rst had to be established that an assault or a battery had been committed. →1 (p.385)

R v Ireland
[1998] AC 147 (HL)9

Robert Ireland made a large number of telephone calls to three women. When they 
answered he remained silent. Th e women as a result suff ered psychological harm. He 
pleaded guilty to a charge of assault occasioning actual bodily harm, contrary to section 
47 of the Off ences Against the Person Act 1861, following the direction of the trial judge 
that the facts of the case could justify such a conviction. He appealed on the basis that 
the admitted facts were incapable of amounting to the off ence.

Lord Steyn

My Lords, it is easy to understand the terrifying effect of a campaign of telephone calls at 
night by a silent caller to a woman living on her own. It would be natural for the victim to 
regard the calls as menacing. What may heighten her fear is that she will not know what 
the caller may do next. The spectre of the caller arriving at her doorstep bent on infl icting 
personal violence on her may come to dominate her thinking. After all, as a matter of com-
mon sense, what else would she be terrifi ed about? The victim may suffer psychiatric illness 
such as anxiety neurosis or acute depression. Harassment of women by repeated silent 
telephone calls, accompanied on occasions by heavy breathing, is apparently a signifi cant 
social problem. That the criminal law should be able to deal with this problem, and so far as 
is practicable, afford effective protection to victims is self-evident.

 . . . 

Reg v Ireland: Was there an assault?

It is now necessary to consider whether the making of silent telephone calls causing psychi-
atric injury is capable of constituting an assault under section 47. The Court of Appeal, as con-
stituted in the Reg v Ireland case, answered that question in the affi rmative. There has been 
substantial academic criticism of the conclusion and reasoning in Reg v Ireland . . . Counsel’s 
arguments, broadly speaking, challenged the decision in Reg v Ireland on very similar lines. 
Having carefully considered the literature and counsel’s arguments, I have come to the con-
clusion that the appeal ought to be dismissed.

The starting point must be that an assault is an ingredient of the offence under section 
47. It is necessary to consider the two forms which an assault may take. The fi rst is battery, 
which involves the unlawful application of force by the defendant upon the victim. Usually, 
section 47 is used to prosecute in cases of this kind. The second form of assault is an act 
causing the victim to apprehend an imminent application of force upon her: see Fagan v 
Metropolitan Police Commissioner [1969] 1 QB 439, 444D–E.

One point can be disposed of, quite briefl y. The Court of Appeal was not asked to con-
sider whether silent telephone calls resulting in psychiatric injury is capable of constituting a 
battery. But encouraged by some academic comment it was raised before your Lordships’ 
House. Counsel for Ireland was most economical in his argument on the point. I will try to 
match his economy of words. In my view it is not feasible to enlarge the generally accepted 

9 [1997] 4 All ER 225, [1997] 3 WLR 534, [1998] 1 Cr App R 177, [1997] Crim LR 810.

Lord Steyn

My Lords, it is easy to understand the terrifying effect of a campaign of telephone calls at
night by a silent caller to a woman living on her own. It would be natural for the victim to
regard the calls as menacing. What may heighten her fear is that she will not know what
the caller may do next. The spectre of the caller arriving at her doorstep bent on infl icting
personal violence on her may come to dominate her thinking. After all, as a matter of com-
mon sense, what else would she be terrifi ed about? The victim may suffer psychiatric illness
such as anxiety neurosis or acute depression. Harassment of women by repeated silent
telephone calls, accompanied on occasions by heavy breathing, is apparently a signifi cant
social problem. That the criminal law should be able to deal with this problem, and so far as
is practicable, afford effective protection to victims is self-evident.

. . .

Reg v Ireland: Was there an assault?:

It is now necessary to consider whether the making of silent telephone calls causing psychi-
atric injury is capable of constituting an assault under section 47. The Court of Appeal, as con-
stituted in the Reg v Ireland case, answered that question in the affi rmative. There has been
substantial academic criticism of the conclusion and reasoning in Reg v Ireland . . . Counsel’sd
arguments, broadly speaking, challenged the decision in Reg v Ireland on very similar lines.
Having carefully considered the literature and counsel’s arguments, I have come to the con-
clusion that the appeal ought to be dismissed.

The starting point must be that an assault is an ingredient of the offence under section
47. It is necessary to consider the two forms which an assault may take. The fi rst is battery,
which involves the unlawful application of force by the defendant upon the victim. Usually,
section 47 is used to prosecute in cases of this kind. The second form of assault is an act
causing the victim to apprehend an imminent application of force upon her: see Fagan v 
Metropolitan Police Commissioner [1969] 1 QB 439, 444D–E.

One point can be disposed of, quite briefl y. The Court of Appeal was not asked to con-
sider whether silent telephone calls resulting in psychiatric injury is capable of constituting a
battery. But encouraged by some academic comment it was raised before your Lordships’
House. Counsel for Ireland was most economical in his argument on the point. I will try to
match his economy of words. In my view it is not feasible to enlarge the generally accepted
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legal meaning of what is a battery to include the circumstances of a silent caller who causes 
psychiatric injury.

It is to assault in the form of an act causing the victim to fear an immediate application of 
force to her that I must turn. Counsel argued that as a matter of law an assault can never be 
committed by words alone and therefore it cannot be committed by silence. The premise 
depends on the slenderest authority, namely, an observation by Holroyd J to a jury that ‘no 
words or singing are equivalent to an assault’: Rex v Meade and Belt (1823) 1 Lew 184. The 
proposition that a gesture may amount to an assault, but that words can never suffi ce, is 
unrealistic and indefensible. A thing said is also a thing done. There is no reason why some-
thing said should be incapable of causing an apprehension of immediate personal violence, 
e.g. a man accosting a woman in a dark alley saying, ‘Come with me or I will stab you.’ I 
would, therefore, reject the proposition that an assault can never be committed by words.

That brings me to the critical question whether a silent caller may be guilty of an assault. 
The answer to this question seems to me to be ‘Yes, depending on the facts.’ It involves 
questions of fact within the province of the jury. After all, there is no reason why a telephone 
caller who says to a woman in a menacing way ‘I will be at your door in a minute or two’ may 
not be guilty of an assault if he causes his victim to apprehend immediate personal violence. 
Take now the case of the silent caller. He intends by his silence to cause fear and he is so 
understood. The victim is assailed by uncertainty about his intentions. Fear may dominate 
her emotions, and it may be the fear that the caller’s arrival at her door may be imminent. She 
may fear the possibility of immediate personal violence. As a matter of law the caller may be 
guilty of an assault: whether he is or not will depend on the circumstance and in particular on 
the impact of the caller’s potentially menacing call or calls on the victim. Such a prosecution 
case under section 47 may be fi t to leave to the jury. And a trial judge may, depending on the 
circumstances, put a common sense consideration before the jury, namely what, if not the 
possibility of imminent personal violence, was the victim terrifi ed about? I conclude that an 
assault may be committed in the particular factual circumstances which I have envisaged. 
For this reason I reject the submission that as a matter of law a silent telephone caller can-
not ever be guilty of an offence under section 47. In these circumstances no useful purpose 
would be served by answering the vague certifi ed question in Reg v Ireland.

Having concluded that the legal arguments advanced on behalf of Ireland on section 47 
must fail, I nevertheless accept that the concept of an assault involving immediate personal 
violence as an ingredient of the section 47 offence is a considerable complicating factor in 
bringing prosecutions under it in respect of silent telephone callers and stalkers. That the 
least serious of the ladder of offences is diffi cult to apply in such cases is unfortunate.

Appeals dismissed.

Apprehension of force
If the victim suff ers no apprehension there can be no assault. So if the defendant utters vile 
threats against the victim, which do not perturb the victim at all (e.g. because he or she does 
not believe for a moment that the defendant will carry them out) there can be no assault.10

Does the victim of an assault have to apprehend violence, or is the apprehension of a 
touching suffi  cient? Although the House of Lords in Savage and Parmenter and in Ireland 
and Burstow defi ned an assault as involving the apprehension of violence, it is well estab-
lished in the case law that an apprehension that one is about to be stroked or kissed can 

10 Further, because assault is a summary off ence there is no off ence of attempting to assault.

legal meaning of what is a battery to include the circumstances of a silent caller who causes
psychiatric injury.

It is to assault in the form of an act causing the victim to fear an immediate application of
force to her that I must turn. Counsel argued that as a matter of law an assault can never be
committed by words alone and therefore it cannot be committed by silence. The premise
depends on the slenderest authority, namely, an observation by Holroyd J to a jury that ‘no
words or singing are equivalent to an assault’: Rex v Meade and Belt (1823) 1 Lew 184. The
proposition that a gesture may amount to an assault, but that words can never suffi ce, is
unrealistic and indefensible. A thing said is also a thing done. There is no reason why some-
thing said should be incapable of causing an apprehension of immediate personal violence,
e.g. a man accosting a woman in a dark alley saying, ‘Come with me or I will stab you.’ I
would, therefore, reject the proposition that an assault can never be committed by words.

That brings me to the critical question whether a silent caller may be guilty of an assault.
The answer to this question seems to me to be ‘Yes, depending on the facts.’ It involves
questions of fact within the province of the jury. After all, there is no reason why a telephone
caller who says to a woman in a menacing way ‘I will be at your door in a minute or two’ may
not be guilty of an assault if he causes his victim to apprehend immediate personal violence.
Take now the case of the silent caller. He intends by his silence to cause fear and he is so
understood. The victim is assailed by uncertainty about his intentions. Fear may dominate
her emotions, and it may be the fear that the caller’s arrival at her door may be imminent. She
may fear the possibility of immediate personal violence. As a matter of law the caller may be
guilty of an assault: whether he is or not will depend on the circumstance and in particular on
the impact of the caller’s potentially menacing call or calls on the victim. Such a prosecution
case under section 47 may be fi t to leave to the jury. And a trial judge may, depending on the
circumstances, put a common sense consideration before the jury, namely what, if not the
possibility of imminent personal violence, was the victim terrifi ed about? I conclude that an
assault may be committed in the particular factual circumstances which I have envisaged.
For this reason I reject the submission that as a matter of law a silent telephone caller can-
not ever be guilty of an offence under section 47. In these circumstances no useful purpose
would be served by answering the vague certifi ed question in Reg v Ireland.

Having concluded that the legal arguments advanced on behalf of Ireland on section 47
must fail, I nevertheless accept that the concept of an assault involving immediate personal
violence as an ingredient of the section 47 offence is a considerable complicating factor in
bringing prosecutions under it in respect of silent telephone callers and stalkers. That the
least serious of the ladder of offences is diffi cult to apply in such cases is unfortunate.

Appeals dismissed.
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amount to an assault.11 What if the threat was not to do something that was actually a touch-
ing, but was to cause harm? For example, if the defendant threatened to pour away a victim’s 
medicine which the victim needed, would this amount to an assault? It appears that this 
would not, because the victim did not foresee that the defendant would be touching him or 
her.12 It is arguable that in the light of the acceptance that actual bodily harm can include 
a psychological harm (see p.337) apprehension that one might suff er a psychological injury 
caused by the defendant should be suffi  cient for an assault.13

What does ‘imminent’ mean?
Th e victim’s apprehension must be of imminent harm. It is well established that a threat to 
be violent in the distant future (e.g. ‘I will beat you up next week’) is not an assault.14 But 
what about a threat to cause violence in the near future? At one time Glanville Williams 
suggested that to be an assault the defendant must be ‘suffi  ciently near to apply the force 
then and there’.15 However, Lord Steyn in Ireland indicated that a fear of violence ‘within a 
minute or two’ might be suffi  cient to constitute an assault.16 Th is leaves open the question 
of exactly where the line is to be drawn: is fear of violence in ten minutes enough, an hour, a 
day? We can know only when we have further guidance from the courts.

Th e decision in Ireland does not mean that every silent telephone call will amount to an 
assault. It is not enough just to show that the victim was frightened: it must be shown that 
the victim apprehended an imminent attack. Th at said, as Lord Steyn pointed out, if the 
victim of a silent telephone call gives evidence that she was frightened the jury may ask 
themselves ‘What, if not the possibility of imminent personal violence, was the victim ter-
rifi ed about?’ Simester and Sullivan17 have questioned this reasoning, arguing that a person 
may be terrifi ed without that fear having a particular focus. Th ey point out that a person 
watching a horror fi lm may feel terror, without that amounting to terror of imminent vio-
lence. Th e diffi  culty in proving that the victim feared imminent violence in cases involving 
abusive telephone calls or letters may lead prosecutors to rely on the off ences under the 
Communications Act 200318 or the Protection from Harassment Act 1997, which are easier 
to prove.

E X A M I NAT ION T I P
A warning of a common misunderstanding: for an assault it is necessary to show that 
the victim had an apprehension of imminent harm. It is not enough to show that as a 
result of the defendant’s actions the victim immediately feared that he or she might be 
harmed a long time in the future. In other words there must be a fear of imminent harm 
not an imminent fear of harm in the future.

11 Horder (1998a).
12 Th e closest the courts have come to recognizing that this may be an assault was the argument of the 

Court of Appeal in Ireland ([1996] 3 WLR 650) that there was an assault because the victim foresaw that she 
would suff er psychological harm as a result of the telephone calls. For criticism of the reasoning in the Court 
of Appeal in Ireland, see Herring (1997).

13 Wells (1997).
14 But there are some specifi c off ences that relate to threats to harm in the future, e.g. there is an off ence 

of threatening to kill in the Off ences Against the Person Act 1861, s. 16.
15 G. Williams (1982: 174).
16 See also Smith v Superintendent of Woking Police Station (1983) 76 Cr App R 234 (DC).
17 Simester, Spencer, Sullivan, and Virgo (2010: 431).   
18 See e.g. DPP v Collins [2005] Crim LR 794.

E X A M I NAT ION T I P
A warning of a common misunderstanding: for an assault it is necessary to show that
the victim had an apprehension of imminent harm. It is not enough to show that as a
result of the defendant’s actions the victim immediately feared that he or she might be
harmed a long time in the future. In other words there must be a fear of imminent harm
not an imminent fear of harm in the future.
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Is it enough for the victim to fear there may be violence?
Lord Steyn stated that an assault would occur if the victim feared the defendant might 
come round within a minute or two. Th e signifi cance of this was revealed in Constanza19 
where the defendant sent over 800 letters to the victim, repeatedly drove past her home, 
and on three occasions wrote off ensive words on her front door. On 4 and 12 June she 
received two letters which she interpreted as threatening. It was accepted that when she 
opened the letters and read them she feared that the defendant might harm her ‘at some 
time not excluding the immediate future’.20 Th is was suffi  cient to amount to an assault 
because among her fears was that the defendant might infl ict some force imminently.

Must the threat be of a touching from the defendant?
What if the defendant threatens to ask someone else to cause harm to the victim? Could 
this be an assault? Th e issue has not been addressed directly by the courts, but the answer is 
likely to be yes. It is an assault for a defendant to threaten to set an animal on the victim.21 By 
analogy, threatening to set a boyfriend on the victim should also be an assault. But it would 
seem unlikely for there to be an off ence where the defendant simply tells the victim that she 
is being followed by someone. Th is is not an assault because, although as a result of what the 
defendant has said the victim may apprehend imminent force, there is nothing in the nature 
of a threat in what the defendant has said.

Does the defendant have to intend to carry out the threat?
Th e fact that the defendant does not intend to carry out the attack does not mean that an 
act cannot constitute an assault. In Logdon v DPP22 the defendant showed the victim a gun 
and announced he would keep the victim hostage. Th e defendant argued that he did not 
intend to carry out his threat, and indeed because the gun was a fake he was not able to and 
therefore he could not be guilty of an assault. His conviction for assault was upheld because 
he had created fear of violence in the victim. Th e fact that he did not intend to carry out the 
threat and was incapable of doing so provided no defence.

What if the threat is conditional?
What is the position if the defendant says ‘Unless you retract that insult I will punch you’? 
Th e argument could be made that this is not an assault because the victim has it in his or 
her power to avoid the violence by acting as requested and so cannot apprehend imminent 
force.23 However, there are also arguments that the victim is still placed at risk of violence 
because by acting in a lawful way (e.g. keeping silent) she will still be liable to violence and this 
should amount to an assault.24 Th e courts have not provided clear guidance on this issue.

It is important to distinguish a conditional threat from words which negate a threat. For 
example, in Tuberville v Savage,25 while holding a sword the defendant stated: ‘If it were 
not assize time, I would not take such language’. Here the defendant was making it clear he 
was not going to attack the victim. Th e case has been widely interpreted26 as one where the 

19 [1997] Crim LR 576 (DC). 20 [1997] Cr App R 492, 494 (CA).
21 Th is was assumed to be the law by the Court of Appeal in Dume Th e Times, 16 October 1986 (CA). 
22 [1976] Crim LR 121 (DC). 23 Blake v Barnard (1840) 9 C & P 626, 173 ER 985.
24 Read v Coker (1853) 138 ER 1437. 25 (1669) 1 Mod Rep 3, 86 ER 684.
26 Although in fact the court did not resolve the question whether or not there was an assault.
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defendant’s words negated what would otherwise be an assault (the holding of the sword). 
Jeremy Horder27 has argued that in some cases there can be an assault even if the defendant’s 
words negative the threat: if the defendant said to the victim ‘If we were alone I would attack 
you’ this might be seen as an implied threat that the moment the other people left  an attack 
would be carried out.

Does an assault require an act?
In Fagan v Metropolitan Police Commissioner28 it was suggested by the Divisional Court that 
an assault requires proof of a positive act and cannot be committed merely by an omission. 
Consider the following: a man is looking up at a house when he sees a woman come to the 
window, notice him, and appear frightened. Is it an assault if he remains standing where he 
is and does not move? Th e dicta in Fagan imply that he could not be guilty. However, a strong 
case can be made for saying that an omission can amount to an assault if the defendant is 
acting unlawfully.29 So if a trespasser is suddenly aware that his presence in the victim’s gar-
den is startling the victim, he may be committing an off ence by remaining there.

What does it mean that the apprehension must be of unlawful force?
Th e force which the victim apprehends must be unlawful. So if the apprehended touching 
would not be a criminal off ence, for example because it would be done lawfully in self-
defence, then there would be no assault.

What is the mens rea for an assault?
Th e defendant must be shown to intend or be reckless30 as to the creation of apprehension 
of imminent unlawful violence. Th is was made clear in the Court of Appeal’s decision in 
Venna,31 which was approved obiter by the House of Lords in Savage and Parmenter.32

. battery

DE F I N I T ION
Actus reus: the defendant touched or applied force to the victim.
Mens rea: the defendant intended or was reckless as to touching or applying force to 
the victim.

A battery can be committed without the victim suff ering any kind of injury. So a touching 
can constitute a battery.33 Indeed even touching the clothes that someone is wearing can 
be.34 So the off ence of battery does not necessarily involve a harming of the body (as the 

27 Horder (1998a: 402). 28 [1969] 1 QB 439 (QBD).
29 Smith v Superintendent of Woking Police Station (1983) 76 Cr App R 234 (DC).
30 As explained in Chapter 3, this means that the defendant actually foresaw the result (i.e. that the victim 

would apprehend the imminent harm).
31 [1975] 3 All ER 788 (CA). 32 [1992] 1 AC 699, 736 (Lord Ackner).
33 Collins v Wilcock [1984] 3 All ER 374 (QBD).
34 Th omas (1985) 81 Cr App R 331 (CA).

DE F I N I T ION
Actus reus: the defendant touched or applied force to the victim.
Mens rea: the defendant intended or was reckless as to touching or applying force to
the victim.
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more serious off ences against the person do); it includes an invasion of ‘personal space’.35 
Th is is shown by the fact that a battery can take place even if the victim did not feel the 
touching.36

Again we will consider some of the questions about the meaning of battery which have 
troubled the courts.

Can the battery be carried out via an object?
Th ere seems little doubt that a battery can be carried out through an object. In Fagan the 
defendant committed a battery by placing his car on the victim’s foot and leaving it there. By 
virtue of similar reasoning it has been well established that spitting on someone37 or throw-
ing beer on them38 constitutes a battery.

Can the battery be carried out by omission?
It is clear from Fagan (extracted at p.168) that the courts are willing to fi nd a battery, even 
if in a sense the case involved an omission. Th ere, by placing the car on the policeman’s 
foot and not removing it, the defendant was continually committing a battery. However, it 
is unclear whether the courts would fi nd a battery in a hypothetical case like this: Brian is 
sitting in a dark ally. He hears someone running towards him and is aware they probably 
will not see him and decides not to move. Sure enough Penny, who is out for a job, falls 
over his leg.

Th is is diff erent from Fagan where there was an initial act of touching the victim (driving 
onto the foot) and the omission involving the failure to move. In our hypothetical example, 
it might be argued that the victim walked into the defendant, rather than the defendant 
touched the victim. In DPP v Santa-Bermudez39 the defendant was asked by a police offi  cer 
who was planning to search his clothing whether he had on him any sharp objects. He said 
he did not, but when the offi  cer put her hand in the pocket she was cut by a needle. Th e 
Divisional Court had no diffi  culty in fi nding a battery, holding that ‘where someone (by 
act or word or a combination of the two) creates a danger and thereby exposes another to a 
reasonably foreseeable risk of injury which materialises, there is an evidential basis for the 
actus reus of an assault occasioning actual bodily harm.’40

Does a battery require the application of force?
Must a battery involve the application of force or can a battery be committed indirectly, for 
example where a person sets a booby trap which the victim falls into or someone shouts 
‘fi re’ in a crowded theatre, having blocked the exits, causing people to be crushed in an 
attempt to escape?41 Th e decisions to date suggest these are batteries.42 Obiter in Savage 
Lord Ackner appeared to suggest otherwise, giving an example of a person who interfered 
with the braking mechanism of a car so that the driver subsequently had a car accident and 
was injured.43 He suggested that that might not amount to a battery (although it could be 
a wounding). However, later cases have not followed the implication that a battery must 

35 J. Gardner (1994a: 508). 36 Th omas (1985) 81 Cr App R 331 (CA).
37 Smith (1866) 176 ER 910. 38 Savage [1992] 1 AC 699 (HL). 39 [2003] EWHC 2908.
40 Ibid, para. 10. 41 Hirst (1999).
42 Martin (1891) 8 QBD 54 (CCR): shouting ‘fi re’ in a crowded theatre is an assault.
43 [1992] 1 AC 699, 725.
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involve the direct application of force. In DPP v K44 a schoolboy had placed some acid 
he had stolen from the science laboratory in a hand-drier. Another pupil used the hand-
drier and acid was splashed upon him. It was held that this amounted to a battery, even 
though the schoolboy had not directly applied the acid. In Haystead v Chief Constable of 
Derbyshire45 the defendant struck a woman who was holding her baby. As a result of the 
blows she dropped the baby. Th e defendant was charged with battering the baby. It was held 
that he was properly convicted because he had caused unlawful force to be applied to the 
baby when the baby hit the fl oor.

Th ese decisions, it is submitted, are correct adapting the reasoning in Ireland that in 
cases of assault it does not matter what means the defendant uses to create the appre-
hension of violence; similarly it should not matter what technique the defendant uses to 
apply force to a person’s body in cases of battery. Th rowing a pint of beer at someone and 
placing a pint of beer on the top of a door so that it falls on them when they open the door 
seem equally blameworthy and it would be artifi cial to distinguish between them. Th ere 
must, however, be something that touches the victim. Lord Steyn in Ireland rejected the 
argument that the silent telephone call constituted a battery; if anything it was an assault. 
He argued that to hold otherwise would mean that there would be too great a separation 
between the legal meaning of battery and its ordinary meaning.

Can everyday touchings amount to a battery?
If you were to board a tube train in London during the rush hour, inevitably you would 
touch others and they would touch you. Indeed some touchings are part of everyday life. 
Th e law would not regard such touchings as batteries, as the following case demonstrates:

Collins v Wilcock
[1984] 3 All ER 374 (QBD)46

Two police offi  cers suspected that two women were soliciting for the purpose of prosti-
tution. Th ey approached the women, but one (the appellant) refused to answer questions 
and walked away. One police offi  cer took hold of her arm. Th e appellant responded by 
scratching the offi  cer, and for that she was later convicted of assaulting a police offi  cer in 
the execution of her duty, contrary to section 51(1) of the Police Act 1964. She appealed 
against the conviction on the basis that when the assault occurred the police offi  cer was 
not acting in the execution of her duty. Th e key question on appeal was whether in grab-
bing hold of the appellant the police offi  cer was committing a battery.

Lord Justice Robert Goff

The fundamental principle, plain and incontestable, is that every person’s body is inviolate. It 
has long been established that any touching of another person, however slight, may amount 
to a battery. So Holt CJ held in 1704 that ‘the least touching of another in anger is a bat-
tery’: see Cole v Turner 6 Mod Rep 149, 90 ER 958. The breadth of the principle refl ects the 
fundamental nature of the interest so protected as Blackstone wrote in his Commentaries, 

44 [1990] 1 All ER 331 (DC). 45 [2000] 3 All ER 890 (CA).
46 [1984] 1 WLR 1172, (1984) 79 Cr App R 229.

Lord Justice Robert Goff

The fundamental principle, plain and incontestable, is that every person’s body is inviolate. It
has long been established that any touching of another person, however slight, may amount
to a battery. So Holt CJ held in 1704 that ‘the least touching of another in anger is a bat-
tery’: see Cole v Turner 6 Mod Rep 149, 90 ER 958. The breadth of the principle refl ects the
fundamental nature of the interest so protected as Blackstone wrote in his Commentaries,
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‘the law cannot draw the line between different degrees of violence, and therefore totally 
prohibits the fi rst and lowest stage of it every man’s person being sacred, and no other hav-
ing a right to meddle with it, in any the slightest manner’ (see 3 Bl Com 120). The effect is 
that everybody is protected not only against physical injury but against any form of physical 
molestation.

But so widely drawn a principle must inevitably be subject to exceptions. For example, 
children may be subjected to reasonable punishment, people may be subjected to the lawful 
exercise of the power of arrest and reasonable force may be used in self-defence or for the 
prevention of crime. But, apart from these special instances where the control or constraint 
is lawful, a broader exception has been created to allow for the exigencies of everyday life. 
Generally speaking, consent is a defence to battery and most of the physical contacts of 
ordinary life are not actionable because they are impliedly consented to by all who move in 
society and so expose themselves to the risk of bodily contact. So nobody can complain of 
the jostling which is inevitable from his presence in, for example, a supermarket, an under-
ground station or a busy street nor can a person who attends a party complain if his hand is 
seized in friendship, or even if his back is (within reason) slapped (see Tuberville v Savage 
(1669) 1 Mod Rep 3, 86 ER 684). Although such cases are regarded as examples of implied 
consent, it is more common nowadays to treat them as falling within a general exception 
embracing all physical contact which is generally acceptable in the ordinary conduct of daily 
life. We observe that, although in the past it has sometimes been stated that a battery is only 
committed where the action is ‘angry, or revengeful, or rude, or insolent’ (see 1 Hawk PC 
c 62, s 2), we think that nowadays it is more realistic, and indeed more accurate, to state the 
broad underlying principle, subject to the broad exception.

Among such forms of conduct, long held to be acceptable, is touching a person for the 
purpose of engaging his attention, though of course using no greater degree of physical 
contact than is reasonably necessary in the circumstances for that purpose. So, for example, 
it was held by the Court of Common Pleas in 1807 that a touch by a constable’s staff on the 
shoulder of a man who had climbed on a gentleman’s railing to gain a better view of a mad ox, 
the touch being only to engage the man’s attention, did not amount to a battery (see Wiffi n 
v Kincard (1807) 2 Bos & PNR 471, 127 ER 713; for another example, see Coward v Baddeley 
(1859) 4 H & N 478, 157 ER 927). But a distinction is drawn between a touch to draw a man’s 
attention, which is generally acceptable, and a physical restraint, which is not. So we fi nd 
Parke B observing in Rawlings v Till (1837) 3 M & W 28 at 29, 150 ER 1042, with reference 
to Wiffi n v Kincard, that ‘There the touch was merely to engage a man’s attention, not to put 
a restraint on his person.’ Furthermore, persistent touching to gain attention in the face of 
obvious disregard may transcend the norms of acceptable behaviour, and so be outside the 
exception. We do not say that more than one touch is never permitted for example, the lost 
or distressed may surely be permitted a second touch, or possibly even more, on a reluctant 
or impervious sleeve or shoulder, as may a person who is acting reasonably in the exercise 
of a duty. In each case, the test must be whether the physical contact so persisted in has in 
the circumstances gone beyond generally acceptable standards of conduct and the answer 
to that question will depend on the facts of the particular case.

. . . The fact is that the respondent took hold of the appellant by the left arm to restrain 
her. In so acting, she was not proceeding to arrest the appellant and since her action went 
beyond the generally acceptable conduct of touching a person to engage his or her atten-
tion, it must follow, in our judgment, that her action constituted a battery on the appellant, 
and was therefore unlawful. It follows that the appellant’s appeal must be allowed, and her 
conviction quashed.

Appeal allowed. Conviction quashed.

‘the law cannot draw the line between different degrees of violence, and therefore totally 
prohibits the fi rst and lowest stage of it every man’s person being sacred, and no other hav-
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Although the decision makes it clear that everyday touchings are not batteries, it is not clear 
why this is so. Th ere are two possible explanations:

Implied consent(1) . When entering crowded places or attending events when touchings 
are common, a person impliedly consents to the physical contact that results.
Necessity(2) . Some everyday touchings are an essential part of life.47 Modern life would 
not be possible if it were illegal to touch anyone without their consent. So it is neces-
sary to create a general exception to the off ence of battery to cover ‘all physical contact 
which is generally acceptable in the ordinary conduct of everyday life’.48

It may be important which explanation is true. If a man wanting to board a tube train can 
enter only by squeezing in next to his former wife from whom he is acrimoniously divorced 
can this be a battery on the basis that, although she may have impliedly consented to touch-
ing people when entering the tube, her implied consent cannot extend to him? On the other 
hand if such touchings are simply not batteries, then the lack of implied consent may not be 
a defence. Although there is no fi rm guidance on the issue, Lord Goff  in F v West Berkshire 
Health Authority49 preferred the second view.

Must the battery be hostile?
Th ere has been some debate whether a battery must involve a hostile act. Th e view with the 
most support in the case law is that there is no need for the touching to be hostile, rude, or 
aggressive.50 A person who lovingly strokes another’s hair without that person’s consent is 
guilty of a battery. Th e issue is in doubt, in part because Lord Jauncey in Brown51 suggested 
that a battery must involve hostility. However, he seems to have understood hostility to 
mean that the act was not consented to, rather than to require the act to be aggressive.

What is the mens rea of battery?
Th e mens rea of battery is that the defendant must intend or be reckless as to the application 
of force or touching of the victim.

Are the mentes reae of assault and battery interchangeable?
What if the defendant intends to commit a battery, but in fact commits an assault? 
Consider this scenario: Tom approached Sean, who was asleep, intending to touch his hair 
and Sean suddenly awoke and saw Tom close to him and, terrifi ed, ran away before Tom 
touched him. Here Tom had the mens rea for battery, but committed only the actus reus of 
an assault. But does that matter? Th e courts are yet to provide a clear answer. One argu-
ment is that, as the off ences are so closely linked, it is possible to use the actus reus of an 
assault and the mens rea of the battery to establish the off ence. Another view is that DPP 
v Little52 shows that the off ences are separate and that this distinction needs to be taken 
seriously. Normally it is not possible to combine the mens rea of one off ence with the actus 
reus of a diff erent off ence.

47 Try running London Underground aft er forbidding passengers to touch each other! 
48 Lord Goff  in F v West Berkshire Health Authority [1990] 2 AC 1, 25 (HL). 
49 [1990] 2 AC 1, 25 (HL). 50 Faulkner v Talbot [1981] 3 All ER 468, 471 (CA).
51 [1994] 1 AC 212 (HL). 52 [1992] QB 645 (DC).
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 assault occasioning actual bodily harm
Section 47 of the Off ences Against the Person Act 1861 states:

Whosoever shall be convicted upon an indictment of any assault occasioning actual bodily 
harm shall be liable . . . to be imprisoned for any term not exceeding fi ve years.

DE F I N I T ION
Actus reus: the defendant must commit an assault or battery which causes the victim to 
suff er actual bodily harm.
Mens rea: the defendant must intend or be reckless as to the assault or battery. (NB. 
Th ere is no need to show that the defendant intended or foresaw actual bodily harm.)

Th is off ence can be broken down into three elements:

(1) It must be shown that there was an assault. Th is means either an assault or a battery. 
Both the mens rea and actus reus of the assault or battery must be shown.

(2) Th e victim must suff er actual bodily harm. Th e phrase ‘actual bodily harm’ is used 
to indicate a level of harm which is greater than a mere touching (a battery).53 Actual bod-
ily harm has been defi ned as ‘any hurt or injury calculated to interfere with the health or 
comfort’ of the victim.54 Th e harm need not be permanent, but it should ‘not be so trivial as 
to be wholly insignifi cant’.55 Bruisings, grazes, the causing of tenderness,56 temporary loss 
of consciousness,57 or breaking teeth could be included within actual bodily harm.58 In DPP 
v Smith59 the defendant cut off  a woman’s pony tail. Th is was held to be actual bodily harm. 
Th ere was no need to show pain because ‘harm’ included hurt or damage. Hair was included 
as part of the body, as would be the nervous system or brain of a victim. Th e court did 
emphasize that hair was intrinsic to the identity of the individual. Cresswell J said that ‘to a 
woman her hair is a vitally important part of her body’. Surely this is true of some men too. 
No doubt if only a small piece of hair had been cut off  this would have been just a battery.

Practice may be diff erent from the law here. Th e Crown Prosecution Service Guidelines 
recommend charging the following as a battery, even if technically they could involve actual 
bodily harm:

grazes;• 

scratches;• 

abrasions;• 

minor bruising;• 

53 Th e fact that the maximum sentence for a s. 47 off ence is fi ve years indicates that it can cover some 
reasonably serious incidents.

54 Donovan [1934] 2 KB 498 (CCA).   
55 Hobhouse LJ in Chan-Fook [1994] 1 WLR 689, 696.
56 R v Reigate Justices, ex p Counsell [1984] 148 JP 193 (QBD).   57 T v DPP [2003] Crim LR 622.
58 According to the Off ences Against the Person Charging Standards, relied upon by the Crown 

Prosecution Service (CPS 2009b: para. 46).
59 [2006] EWHC 94 (Admin).

Whosoever shall be convicted upon an indictment of any assault occasioning actual bodily 
harm shall be liable . . . to be imprisoned for any term not exceeding fi ve years.

DE F I N I T ION
Actus reus: the defendant must commit an assault or battery which causes the victim to 
suff er actual bodily harm.
Mens rea: the defendant must intend or be reckless as to the assault or battery. (NB. 
Th ere is no need to show that the defendant intended or foresaw actual bodily harm.)
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swellings;• 

reddening of the skin;• 

superfi cial cuts;• 

a ‘black eye’.• 60

Th e House of Lords in Ireland61 held that psychological injuries could be included in the 
term ‘actual bodily harm’, but only if they were medically recognized conditions which 
involved more than fear, panic, or distress.62 Although it might be thought to be stretching 
the meaning of ‘bodily’ to include psychological, the House of Lords accepted the argu-
ment that ‘the body’ includes all the organs, including the brain.63 In Dhaliwal64 it was clear 
that through a campaign of domestic violence the defendant had caused the victim severe 
psychological harm, but experts were not able to conclude it was an actual recognized ill-
ness. Th e Court of Appeal held that this could not therefore amount to actual bodily harm. 
It would be stretching the law too far, they held, to extend the meaning of bodily harm to 
psychological harms which were not recognized illnesses. It is important to remember at 
this point that the off ence is not committed if there is no assault. If a man breaks off  his 
engagement, causing his fi ancée to suff er depression, there will be no off ence under section 
47 because he did not commit an assault.

(3) It must be shown that the actual bodily harm was occasioned by the common 
assault or battery of the defendant. ‘Occasioned’ has been interpreted as meaning the same 
as caused.65 In the case of battery this is normally straightforward. If A hits B in the face, that 
is a battery; if that leaves B with a bruise then clearly there has been an assault (i.e. a battery) 
which has occasioned actual bodily harm. It is also possible for the off ence to involve an 
assault. A good example is Roberts,66 where the Court of Appeal convicted a defendant who 
made indecent proposals to a woman in his car; she was so frightened that she jumped out 
of the car. Here he assaulted her and this assault caused her to jump out of the car and suff er 
actual bodily harm. In a case like Ireland 67 it may be hard to show that the psychological 
harm was caused by the apprehension of imminent harm rather than by something else.

It should be stressed that the only mens rea requirement for an assault occasioning actual 
bodily harm is intent or recklessness that the victim will suff er an assault or battery. Th ere is 
no need to show that the defendant foresaw the actual bodily harm. Th is was made clear in 
the House of Lords’ decision in Savage and Parmenter.68 Th is off ence therefore infringes ‘the 
correspondence principle’. →2 (p.388)

QU E ST ION
Alf sends Bertha several threatening text messages, following which Bertha suff ers 
depression. What off ences has Alf committed?

60 Crown Prosecution Service (2009b: para. 13). 61 [1998] AC 147.
62 Burstow [1998] AC 147 (HL); Chan-Fook [1994] 1 WLR 689 (CA).
63 In Morris [1998] 1 Cr App R 386 (CA) there was evidence that the victim suff ered anxiety, fear, and 

sleeplessness. But it was held that this was insuffi  cient to amount to actual bodily harm because it did not 
involve a recognized medical condition.

64 [2006] EWCA Crim 1139.
65 Roberts (1972) 56 Cr App R 95 (CA). J. Gardner (1994: 509–10) argues that occasioning has a wider 

meaning than causation, but he does not cite any cases to support this.
66 Roberts (1972) 56 Cr App R 95 (CA). 67 [1997] 4 All ER 225 (HL).
68 [1992] 1 AC 699 (HL).

QU E ST ION
Alf sends Bertha several threatening text messages, following which Bertha suff ers
depression. What off ences has Alf committed?



338 |  criminal law: text, cases, and materials

Alf will be charged with an assault occasioning actual bodily harm (Off ences Against the 
Person Act 1861, section 47). Clearly the prosecution will want to rely on Ireland to show that 
words can amount to assault, and that the depression can be regarded as actual bodily harm. 
But the prosecution will face three diffi  cult tasks:

Th e prosecution must show that Bertha, as the result of the text messages, appre-(1) 
hended an imminent use of force. It would not be enough if she was just afraid in a 
general sense.
It must be shown that Alf intended or foresaw that Bertha would apprehend an immi-(2) 
nent use of force.
It must be shown that Bertha suff ered the depression because of the apprehension of (3) 
imminent force.

 malicious wounding
Th e Off ences Against the Person Act 1861, section 20 states:

Whosoever shall unlawfully and maliciously wound or infl ict any grievous bodily harm upon 
any other person, either with or without any weapon or instrument, shall be liable . . . to impris-
onment for a term not exceeding fi ve years.

DE F I N I T ION
Actus reus: the defendant unlawfully either:

wounded the victim; or(1) 
infl icted grievous bodily harm to the victim.(2) 

Mens rea: the defendant foresaw that the victim might suff er some harm. (NB. It is not 
necessary to show that the defendant intended or foresaw that the victim would suff er 
grievous bodily harm.)

Th e following terms need to be defi ned in greater detail:

(1) Unlawfully. Th is means that the defendant acted without lawful justifi cation. An 
example of a lawful justifi cation is where the defendant was acting in self-defence. Th is will 
be discussed further in Chapter 12.

(2) Wound. Th is has been interpreted in C v Eisenhower69 to mean a break in the 
 continuity of the whole of the skin.70 A rupture of an internal blood vessel is not a wound.71 
However, the breaking of an inner membrane which is analogous to skin may constitute a 

69 [1984] QB 331 (DC).
70 Th e breaking of just the outer skin is insuffi  cient (M’Loughlin (1838) 173 ER 651). Th e skin comprises 

two layers: dermis and epidermis. Both must be broken for there to be a wound.
71 JCC (A Minor) v Eisenhower (1984) 78 Cr App R 48 (DC). Th is means that there may be bleeding with-

out there being a wound.

Whosoever shall unlawfully and maliciously wound or infl ict any grievous bodily harm upon
any other person, either with or without any weapon or instrument, shall be liable . . . to impris-
onment for a term not exceeding fi ve years.

DE F I N I T ION
Actus reus: the defendant unlawfully either:

wounded the victim; or(1)
infl icted grievous bodily harm to the victim.(2) 

Mens rea: the defendant foresaw that the victim might suff er some harm. (NB. It is not 
necessary to show that the defendant intended or foresaw that the victim would suff er 
grievous bodily harm.)
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wound. So it is generally accepted that an injury to the inside of a mouth was a wound.72 Th e 
requirement that the whole of the continuation of the skin be broken means that a scratch 
may draw blood but may not be deep enough for a wound if it only disturbs the outer layer 
of the skin.

William Wilson has argued that the normal meaning of the word ‘wound’ is that a wound 
can occur only if there is a direct application of force.73 If his argument is correct it would 
mean that if the defendant terrifi ed the victim into running away and the victim fell over 
and cut herself, there was no wound. In such a case the defendant caused the victim to suff er 
a wound, but did not wound the victim.74 Against Wilson’s view is the argument that the 
use of the words ‘either with or without any weapon’ in section 20 suggests that the courts 
should not be too concerned with the way the wound is caused. We await a clear decision 
from the courts on this issue.

(3) Grievous bodily harm. Grievous bodily harm means ‘really serious bodily harm’.75 In 
deciding whether the harm is really serious it is necessary to consider the totality of the inju-
ries infl icted on the victim. So if the defendant punched a victim a large number of times, 
leaving him bruised all over his body, the totality of the bruising could constitute grievous 
bodily harm, even if each individual bruise would only constitute actual bodily harm.76 
In Brown and Stratton77 the Court of Appeal allowed an appeal aft er a judge had directed 
the jury to consider whether the victim regarded the injuries as serious. Th is was said to be 
wrong: whether the injuries were really serious was an objective test. It is not quite clear what 
this means. Clearly, just because the victim regards the injuries as serious does not mean 
that the jury must fi nd them serious. But what is not clear is whether the jury in assessing the 
seriousness of the harm can take into account the characteristics of the victim. For example, 
if the defendant injured a concert pianist’s fi nger, which meant that she could not play the 
piano, could the jury decide that this injury for this victim was a serious injury, even if for 
most people it would not be? In Bollom78 the Court of Appeal held that in assessing whether 
the injuries were really serious, the impact of them on the particular victim should be taken 
into account. So what might not be a serious injury to an adult might be to a baby. Further, 
injuries may be regarded as really serious even if they do not cause the victim great pain.79

Grievous bodily harm can include very serious psychological harm.80 To amount to griev-
ous bodily harm there must be more than serious distress or upset: there must be a serious 
identifi able clinical condition.81 For example, a very serious depression could amount to 
grievous bodily harm.

It is important to note that the statute requires that the injury either be a wound or the 
infl iction of grievous bodily harm. Breaking a collar bone would not be a wound,82 but may 
well constitute grievous bodily harm. On the other hand some wounds may not amount to 
grievous bodily harm. A pinprick may be a wound, but not amount to grievous bodily harm.

72 In Waltham (1849) 3 Cox CC 442 a policeman was kicked in the genitals in such a way that the lining 
membrane of the urethra was ruptured, leading to bleeding. Th e urethra was held to be, in eff ect, a continu-
ation of the external skin and so there was a wound.

73 W. Wilson (2003: 308).
74 It should be noted that s. 20 does not include the phrase ‘by any means whatsoever’, which is found 

in s. 18.
75 DPP v Smith [1961] AC 290 (HL). But it has been suggested that sometimes it is permissible for the judge 

simply to defi ne it as ‘serious harm’ (Janjua [1999] 1 CAR 91 (CA)).
76 Grundy [1977] Crim LR 543 (CA). 77 [1998] Crim LR 484 (CA).
78 [2003] EWCA Crim 2846. 79 R v Meachen [2009] EWCA Crim 1701.
80 Burstow [1998] AC 147 (HL). 81 Hobhouse LJ in Chan-Fook (1994) 99 Cr App R 147, 152 (CA).
82 Wood (1830) 1 Mood CC 278.
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(4) Infl iction of grievous bodily harm. It is necessary to show that the defendant infl icted 
the grievous bodily harm. Th ere is much debate over what infl icted means in section 20, 
and particularly how it diff ers from the word ‘cause’ in section 18. What has been estab-
lished beyond doubt is that there is no need to demonstrate that there has been an assault in 
order to establish a conviction under section 20. It used to be thought that infl ict had a nar-
rower meaning than cause, in that infl ict required the direct application of force, whereas 
cause meant to bring about in any way.83 However, in Burstow,84 Lord Steyn explained that 
although the words cause and infl ict were not synonymous, ‘in the context of the Act of 1861 
there is no radical divergence between the meaning of the two words’.85 As to the argument 
that infl iction required an application of force to the body, Lord Steyn called this ‘absurd’.86 
Having decided that for the purposes of the Act infl ict and cause are synonymous, their 
Lordships were able to hold that a serious psychological condition could be infl icted by a 
defendant pursuing a campaign of harassment against the victim.87 So the judgments in 
Burstow indicate that infl ict now means the same as cause.88

(5) Th e mens rea requirement. Th e mens rea for section 20 is that the defendant must 
intend or foresee (Cunningham recklessness) that he or she may cause some kind of harm, 
albeit minor harm. So it is not necessary for the prosecution to show that the defendant 
intended or foresaw grievous bodily harm. It is not even necessary to show that the defend-
ant believed that he or she would cause some harm: it is enough if it is proved that the 
defendant believed he or she might.89

Quite what harm means in this context is not clear. It clearly covers physical injuries 
to bodies, but what about psychological injuries? It seems likely that a court would fol-
low Ireland and Burstow90 and hold that a recognizable psychological condition would 
constitute a harm, but that fear on its own would not.91 Th is would mean that a defend-
ant will be guilty if he makes a silent telephone call, foreseeing that the victim may suff er 
a psychological illness as a result, but the victim, in terror, runs down the stairs of her 
house and falls, suff ering grievous bodily harm. He is guilty because his foresight that the 
victim would suff er a psychological illness would constitute the mens rea for a section 20 
charge.

Th e mens rea of malicious wounding was established in the following important decision 
of the House of Lords:

R v Savage; R v Parmenter
[1992] 1 AC 699 (HL)92

Susan Savage was convicted of unlawful wounding contrary to section 20 of the 
Off ences Against the Person Act 1861. Th e charge resulted from an incident when 
Ms Savage approached Ms Beal in a pub and said ‘Nice to meet you, darling’. Ms Savage 
had in her hand a pint of beer. She threw the beer over Ms Beal, the glass slipped out 

83 Clarence (1888) 22 QBD 23 (CCR).   84 [1998] AC 147 (HL).
85 Th e House of Lords in Wilson [1984] AC 242 and Mandair [1995] 1 AC 208 had already made it clear 

that an infl iction does not require proof of an assault or a battery.
86 [1997] 3 WLR 534, 545 (HL).   87 Burstow [1998] AC 147 (HL).
88 Th is was applied in Dica [2004] EWCA Crim 1103.
89 Th is was stressed in Rushmore (1992) 95 Cr App R 252 (CA) and DPP v A [2001] Crim LR 140 (DC).
90 [1998] AC 147 (HL).   91 Sullivan [1981] Crim LR 46 (CA).
92 [1991] 4 All ER 698, [1991] 3 WLR 914, (1991) 94 Cr App R 193, [1992] Crim LR 288.
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of her hand, broke, and Ms Beal was cut. Philip Parmenter caused injuries to his baby 
son while playing with him in a vigorous way. He explained that he did not realize 
that what he was doing would cause injury. He was convicted under section 20 of the 
Off ences Against the Person Act 1861.

Lord Ackner

I. Is a verdict of guilty of assault occasioning actual bodily harm a permissible 
alternative verdict on a count alleging unlawful wounding contrary to s 20 of 
the 1861 Act?

The critical question remained: do the allegations in a s 20 charge ‘include either expressly 
or by implication’ allegations of assault occasioning actual bodily harm? As to this, Lord Roskill 
concluded (R v Wilson (Clarence) [1984] AC 242 at 261):

‘If “infl icting” can, as the cases show, include “infl icting by assault”, then, even though such a 
charge may not necessarily do so, I do not for myself see why on a fair reading of s 6(3) these 
allegations do not at least impliedly include “infl icting by assault”. That is suffi cient for present 
purposes, though I also regard it as also a possible view that those former allegations expressly 
include the other allegations.’ (Lord Roskill’s emphasis)

I respectfully agree with this reasoning and accordingly reject the submission that R v 
Wilson (Clarence) was wrongly decided. I would therefore answer the fi rst of the certifi ed 
questions in R v Savage [whether a verdict of guilty of assault occasioning actual bodily harm 
is a permissible alternative verdict on a count alleging unlawful wounding contrary to sec-
tion 20 of the Offences Against the Person Act 1861] in the affi rmative. A verdict of guilty of 
assault occasioning actual bodily harm is a permissible alternative verdict on a count alleging 
unlawful wounding contrary to s 20 of the 1861 Act.

II. Can a verdict of assault occasioning actual bodily harm be returned upon proof of 
an assault together with proof of the fact that actual bodily harm was occasioned by 
the assault, or must the prosecution also prove that the defendant intended to cause 
some actual bodily harm or was reckless as to whether such harm would be caused?

Your Lordships are concerned with the mental element of a particular kind of assault, an 
assault ‘occasioning actual bodily harm’. It is common ground that the mental element of 
assault is an intention to cause the victim to apprehend immediate and unlawful violence 
or recklessness whether such apprehension be caused (see R v Venna [1976] QB 421). It is 
of course common ground that Mrs Savage committed an assault upon Miss Beal when she 
threw the contents of her glass of beer over her. It is also common ground that however the 
glass came to be broken and Miss Beal’s wrist thereby cut, it was, on the fi nding of the jury, 
Mrs Savage’s handling of the glass which caused Miss Beal ‘actual bodily harm’. Was the 
offence thus established or is there a further mental state that has to be established in rela-
tion to the bodily harm element of the offence? Clearly the section, by its terms, expressly 
imposes no such a requirement. Does it do so by necessary implication? It uses neither the 
word ‘intentionally’ nor the word ‘maliciously’. The words ‘occasioning actual bodily harm’ 
are descriptive of the word ‘assault’, by reference to a particular kind of consequence.

In neither R v Savage not R v Spratt nor in R v Parmenter was the court’s attention invited 
to the decision of the Court of Appeal in R v Roberts (1972) 56 Cr App R 95. This is perhaps 
explicable on the basis that this case is not referred to in the index to Archbold’s Criminal 
Pleading, Evidence and Practice (43rd edn, 1988). The relevant text, states (para 20–117): 

Lord Ackner
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questions in R v Savage [whether a verdict of guilty of assault occasioning actual bodily harm
is a permissible alternative verdict on a count alleging unlawful wounding contrary to sec-
tion 20 of the Offences Against the Person Act 1861] in the affi rmative. A verdict of guilty of
assault occasioning actual bodily harm is a permissible alternative verdict on a count alleging
unlawful wounding contrary to s 20 of the 1861 Act.

II. Can a verdict of assault occasioning actual bodily harm be returned upon proof of 
an assault together with proof of the fact that actual bodily harm was occasioned by
the assault, or must the prosecution also prove that the defendant intended to cause
some actual bodily harm or was reckless as to whether such harm would be caused?

Your Lordships are concerned with the mental element of a particular kind of assault, an
assault ‘occasioning actual bodily harm’. It is common ground that the mental element of
assault is an intention to cause the victim to apprehend immediate and unlawful violence
or recklessness whether such apprehension be caused (see R v Venna [1976] QB 421). It is
of course common ground that Mrs Savage committed an assault upon Miss Beal when she
threw the contents of her glass of beer over her. It is also common ground that however the
glass came to be broken and Miss Beal’s wrist thereby cut, it was, on the fi nding of the jury,
Mrs Savage’s handling of the glass which caused Miss Beal ‘actual bodily harm’. Was the
offence thus established or is there a further mental state that has to be established in rela-
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‘The mens rea required [for actual bodily harm] is that required for common assault’, without 
any authority being provided for this proposition.

It is in fact R v Roberts which provides authority for this proposition. Roberts was tried on 
an indictment which alleged that he indecently assaulted a young woman. He was acquitted 
on that charge, but convicted of assault occasioning actual bodily harm to her. The girl’s com-
plaint was that while travelling in the defendant’s car he sought to make advances towards 
her and then tried to take her coat off. This was the last straw and, although the car was 
travelling at some speed, she jumped out and sustained injuries. The defendant denied he 
had touched the girl. He had had an argument with her and in the course of that argument 
she suddenly opened the door and jumped out. In his direction to the jury the chairman of 
quarter sessions stated: ‘If you are satisfi ed that he tried to pull off her coat and as a result 
she jumped out of the moving car then your verdict is guilty.’

It was contended on behalf of the appellant that this direction was wrong since the chair-
man had failed to tell the jury that they must be satisfi ed that the appellant foresaw that she 
might jump out of the car as a result of his touching her before they could convict . . . Thus, 
once the assault was established, the only remaining question was whether the victim’s 
conduct was the natural consequence of that assault. The words ‘occasioning’ raised solely 
a question of causation, an objective question which does not involve inquiring into the 
accused’s state of mind.

 . . . The decision in R v Roberts (1972) 56 Cr App R 95 was correct. The verdict of assault 
occasioning actual bodily harm may be returned upon proof of an assault together with proof 
of the fact that actual bodily harm was occasioned by the assault. The prosecution are not 
obliged to prove that the defendant intended to cause some actual bodily harm or was reck-
less as to whether such harm would be caused.

III. In order to establish an offence under s 20 of the 1861 Act, must the prosecution 
prove that the defendant actually foresaw that his act would cause harm, or is it 
suffi cient to prove that he ought so to have foreseen?

Although your Lordships’ attention has been invited to a plethora of decided cases, the issue 
is a narrow one. Is the decision of the Court of Criminal Appeal in R v Cunningham [1957] 2 
All ER 412, [1957] 2 QB 396 still good law, subject only to a gloss placed upon it by the Court 
of Appeal, Criminal Division in R v Mowatt [1968] 1 QB 421, or does the later decision of your 
Lordships’ House in R v Caldwell [1982] AC 341 provide the answer to this question?

[Having surveyed the case law Lord Ackner concluded:]

[I]n order to establish an offence under s 20 the prosecution must prove either that the 
defendant intended or that he actually foresaw that his act would cause harm.

IV. In order to establish an offence under s 20 is it suffi cient to prove that the 
defendant intended or foresaw the risk of some physical harm or must he intend or 
foresee either wounding or grievous bodily harm?

It is convenient to set out once again the relevant part of the judgment of Diplock LJ in R v 
Mowatt [1967] 3 All ER 47 at 50, [1968] 1 QB 421 at 426. Having considered Professor Kenny’s 
statement, which I have quoted above, he then said: ‘In the offence under s 20 . . . for . . . which 
[no] specifi c intent is required—the word “maliciously” does import . . . an awareness that 
his act may have the consequence of causing some physical harm to some other person. 
That is what is meant by the “particular kind of harm” in the citation from Professor Kenny’s 
Outlines Of Criminal Law (18th edn, 1962, para 158a, p 202). It is quite unnecessary that the 

‘The mens rea required [for actual bodily harm] is that required for common assault’, without
any authority being provided for this proposition.

It is in fact R v Roberts which provides authority for this proposition. Roberts was tried on 
an indictment which alleged that he indecently assaulted a young woman. He was acquitted
on that charge, but convicted of assault occasioning actual bodily harm to her. The girl’s com-
plaint was that while travelling in the defendant’s car he sought to make advances towards
her and then tried to take her coat off. This was the last straw and, although the car was
travelling at some speed, she jumped out and sustained injuries. The defendant denied he
had touched the girl. He had had an argument with her and in the course of that argument
she suddenly opened the door and jumped out. In his direction to the jury the chairman of
quarter sessions stated: ‘If you are satisfi ed that he tried to pull off her coat and as a result
she jumped out of the moving car then your verdict is guilty.’

It was contended on behalf of the appellant that this direction was wrong since the chair-
man had failed to tell the jury that they must be satisfi ed that the appellant foresaw that she
might jump out of the car as a result of his touching her before they could convict . . . Thus,
once the assault was established, the only remaining question was whether the victim’s
conduct was the natural consequence of that assault. The words ‘occasioning’ raised solely
a question of causation, an objective question which does not involve inquiring into the
accused’s state of mind.

 . . . The decision in R v Roberts (1972) 56 Cr App R 95 was correct. The verdict of assault
occasioning actual bodily harm may be returned upon proof of an assault together with proof
of the fact that actual bodily harm was occasioned by the assault. The prosecution are not
obliged to prove that the defendant intended to cause some actual bodily harm or was reck-
less as to whether such harm would be caused.

III. In order to establish an offence under s 20 of the 1861 Act, must the prosecution 
prove that the defendant actually foresaw that his act would cause harm, or is it
suffi cient to prove that he ought so to have foreseen?

Although your Lordships’ attention has been invited to a plethora of decided cases, the issue
is a narrow one. Is the decision of the Court of Criminal Appeal in R v Cunningham [1957] 2 
All ER 412, [1957] 2 QB 396 still good law, subject only to a gloss placed upon it by the Court
of Appeal, Criminal Division in R v Mowatt [1968] 1 QB 421, or does the later decision of your
Lordships’ House in R v Caldwell [1982] AC 341 provide the answer to this question?

[Having surveyed the case law Lord Ackner concluded:]

[I]n order to establish an offence under s 20 the prosecution must prove either that the
defendant intended or that he actually foresaw that his act would cause harm.

IV. In order to establish an offence under s 20 is it suffi cient to prove that the 
defendant intended or foresaw the risk of some physical harm or must he intend or
foresee either wounding or grievous bodily harm?

It is convenient to set out once again the relevant part of the judgment of Diplock LJ in R v
Mowatt [1967] 3 All ER 47 at 50, [1968] 1 QB 421 at 426. Having considered Professor Kenny’s 
statement, which I have quoted above, he then said: ‘In the offence under s 20 . . . for . . . which
[no] specifi c intent is required—the word “maliciously” does import . . . an awareness thats
his act may have the consequence of causing some physical harm to some other person.
That is what is meant by the “particular kind of harm” in the citation from Professor Kenny’s
Outlines Of Criminal Law (18th edn, 1962, para 158a, p 202). It is quite unnecessary that the 



6 non-fatal non-sexual offences against the person | 343

accused should have foreseen that his unlawful act might cause physical harm of the gravity 
described in the section, i.e. a wound or serious physical injury. It is enough that he should 
have foreseen that some physical harm to some person, albeit of a minor character, might 
result.’ (My emphasis.)

Mr Sedley submits that this statement of the law is wrong. He contends that, properly 
construed, the section requires foresight of a wounding or grievous bodily harm. He drew 
your Lordships’ attention to criticisms of R v Mowatt made by Professor Glanville Williams 
and by Professor JC Smith in their textbooks and in articles or commentaries. They argue that 
a person should not be criminally liable for consequences of his conduct unless he foresaw a 
consequence falling into the same legal category as that set out in the indictment.

Such a general principle runs contrary to the decision in R v Roberts (1972) 56 Cr App R 95, 
which I have already stated to be, in my opinion, correct. The contention is apparently based 
on the proposition that, as the actus reus of a s 20 offence is the wounding or the infl iction of 
grievous bodily harm, the mens rea must consist of foreseeing such wounding or grievous 
bodily harm. But there is no such hard and fast principle. To take but two examples, the actus 
reus of murder is the killing of the victim, but foresight of grievous bodily harm is suffi cient 
and, indeed, such bodily harm need not be such as to be dangerous to life. Again, in the case 
of manslaughter death is frequently the unforeseen consequence of the violence used.

The argument that, as ss 20 and 47 have both the same penalty, this somehow supports 
the proposition that the foreseen consequences must coincide with the harm actually done, 
overlooks the oft-repeated statement that this is the irrational result of this piecemeal leg-
islation. The Act ‘is a rag-bag of offences brought together from a wide variety of sources 
with no attempt, as the draftsman frankly acknowledged, to introduce consistency as to 
substance or as to form’ (see Professor JC Smith in his commentary on R v Parmenter ([1991] 
Crim LR 43)).

If s 20 was to be limited to cases where the accused does not desire but does foresee 
wounding or grievous bodily harm, it would have a very limited scope. The mens rea in a s 20 
crime is comprised in the word ‘maliciously’. As was pointed out by Lord Lane CJ, giving 
the judgment of the Court of Appeal in R v Sullivan [1981] Crim LR 46, the ‘particular kind of 
harm’ in the citation from Professor Kenny was directed to ‘harm to the person’ as opposed 
to ‘harm to property’. Thus it was not concerned with the degree of the harm foreseen. It is 
accordingly in my judgment wrong to look upon the decision in R v Mowatt [1968] 1 QB 421 
as being in any way inconsistent with the decision in R v Cunningham [1957] 2 QB 396.

My Lords, I am satisfi ed that the decision in R v Mowatt was correct and that it is quite 
unnecessary that the accused should either have intended or have foreseen that his unlawful 
act might cause physical harm of the gravity described in s 20, i.e. a wound or serious physi-
cal injury. It is enough that he should have foreseen that some physical harm to some person, 
albeit of a minor character, might result.

In the result I would dismiss the appeal in Savage’s case but allow the appeal in Parmenter’s 
case, but only to the extent of substituting, in accordance with the provisions of s 3(2) of the 
Criminal Appeal Act 1968, verdicts of guilty of assault occasioning actual bodily harm con-
trary to s 47 of the 1861 Act for the four s 20 offences of which he was convicted.

Savage’s appeal dismissed. Parmenter’s appeal allowed.

QU E ST ION
An unintended consequence of Ireland and Burstow?
If a husband tells his wife that he has had an aff air and therefore she suff ers serious 
depression would the husband be guilty of an off ence under section 20?
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It would be most surprising if he could be convicted of an off ence in such a case. But it seems 
he can. If the husband realizes that his wife may suff er depression in these circumstances, 
he has the mens rea for the section 20 off ence. Further, in the light of Burstow he can be said 
to have infl icted the harm (if infl ict means the same as cause). Th ere are three possible ways 
of avoiding this conclusion. First, it could be argued that the conduct of the defendant was 
not unlawful. However, unlawful in this context simply means that the defendant success-
fully pleads one of the law’s recognized defences (e.g. duress or self-defence). Th e husband 
here cannot plead one of these defences. A second argument is to recall that a defendant is 
Cunningham reckless only if the risk of harm taken was an unreasonable one to take. Th e 
husband in admitting adultery could be said to be acting reasonably. A third response is 
to point out that it is not unusual for off ences to be very broadly defi ned and then leave the 
prosecution to use the off ence sensibly. No sensible offi  cer of the Crown Prosecution Service 
would charge the husband in this example, even if technically he could be convicted of the 
off ence.

 wounding with intent
Section 18 of the Off ences Against the Person Act 1861 states:

Whosoever shall unlawfully and maliciously by any means whatsoever wound or cause 
any grievous bodily harm to any person . . . with intent . . . to do some grievous bodily harm 
to any person, or with intent to resist or prevent the lawful apprehension or detainer of 
any person, shall be guilty of an offence and being convicted thereof shall be liable, . . . to 
imprisonment for life.

DE F I N I T ION
Actus reus: the defendant unlawfully wounded or caused grievous bodily harm to any 
person.
Mens rea: either: (i) the defendant intended to cause grievous bodily harm; or (ii) the 
defendant intended to resist or prevent the lawful apprehension or detention of any 
person.

Th e wording of section 18 is very similar to that of section 20, and the meaning of many 
of the terms used in section 18 has already been discussed. Th ere are four key diff erences 
between the section 18 and section 20 off ences:

(1) Th e most important diff erence is the mens rea. Th e core mens rea for section 18 is that 
the defendant intended to do some grievous bodily harm. Intention here is to be given the 
same meaning as that discussed in Chapter 3.93 Th e mens rea requirement for section 18 is, 
then, more stringent than that required for section 20. Section 18 requires proof of intention, 

93 However, it should be recalled that in Woollin [1999] 1 AC 82 Lord Steyn explicitly stated that his 
discussion of intention was limited to the context of murder. It is therefore not impossible that a court 
might feel it appropriate to restrict the meaning of intention in s. 18 to direct intention. However, there 
would need to be a very good reason why intention in s. 18 should have a diff erent meaning from intention 
in murder.

Whosoever shall unlawfully and maliciously by any means whatsoever wound or cause
any grievous bodily harm to any person . . . with intent . . . to do some grievous bodily harm
to any person, or with intent to resist or prevent the lawful apprehension or detainer of
any person, shall be guilty of an offence and being convicted thereof shall be liable, . . . to
imprisonment for life.

DE F I N I T ION
Actus reus: the defendant unlawfully wounded or caused grievous bodily harm to any 
person.
Mens rea: either: (i) the defendant intended to cause grievous bodily harm; or (ii) the 
defendant intended to resist or prevent the lawful apprehension or detention of any 
person.
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while recklessness is enough for section 20; section 18 requires proof that grievous bodily 
harm was intended, while section 20 requires that some harm was foreseen. Notice that the 
mens rea for section 18 is an intent to cause grievous bodily harm, an intent to wound will 
not be suffi  cient.94

Even if the defendant did not intend grievous bodily harm he can still be convicted under 
section 18 if he was intending to prevent or resist an arrest. It is necessary to show both:

the defendant was (a) Cunningham reckless (which is how the courts have interpreted 
maliciously) probably to causing grievous bodily (but possibly just some) harm;95 
and
that he intended to resist or prevent the lawful apprehension or detention of any (b) 
person.

As regards (b) it is no defence to show that the defendant thought the arrest was unlawful.96 
What must be shown is that the defendant intended to resist or prevent an apprehension, 
which was in fact a lawful apprehension. If in fact the arrest was not lawful then the off ence 
would not be committed.

(2) Section 20 states that the wound or cause of grievous bodily harm can be ‘with or 
without any weapon or instrument’, whereas section 18 states that it can be ‘by any means 
whatsoever’. It is submitted that the best view is that there is no signifi cance in this diff erence 
in the wording. If there is any diff erence it could be argued that section 20 requires some 
kind of direct blow, whereas section 18 requires only proof that the defendant caused the 
injuries in any way.97

(3) Th e third diff erence in the wording of the two sections is that section 20 states that 
the defendant must cause injury to ‘any other person’, while in section 18 the injury must be 
caused to ‘any person’. It could therefore be argued that if a defendant caused him or herself 
grievous bodily harm intentionally he or she committed an off ence contrary to section 18; 
but if he or she did so recklessly there would be no off ence contrary to section 20. However, 
no reported prosecution has been brought under section 18 on the basis that the defendant 
caused him or herself grievous bodily harm.

(4) We have already discussed the fact that section 18 requires the defendant to have 
caused grievous bodily harm, while section 20 requires proof that the defendant infl icted 
grievous bodily harm. Aft er Ireland and Burstow and Dica98 it is clear that infl ict and cause 
mean the same thing. →3 (p.388)

 mixing and matching the offences
If a defendant is charged with one of these assaults, but the jury acquits him or her of 
that off ence, the jury can nevertheless convict the defendant of a lesser assault.99 So if the 
defendant is charged with a section 18 off ence the jury can still convict him or her of an 

94 Taylor [2009] EWCA Crim 544; O’Donnell [2010] EWCA Crim 1480.
95 Th e question was left  open in Morrison (1989) 89 Cr App R 17 (CA).
96 Bentley (1850) 4 Cox CC 406. 97 See W. Wilson (2003: 316) and J. Gardner (1994a).
98 [2004] EWCA Crim 1103.
99 Although in practical terms this is highly convenient, there are theoretical problems with it (see Hare 

(1993)).
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off ence under section 20 or 47; if charged with a section 20 off ence he or she can still be 
convicted of an off ence under section 47.100

 poisoning
Two poisoning off ences will be considered in detail:101

(1) Off ences Against the Person Act 1861, section 23, which says:

Whosoever shall unlawfully and maliciously administer to or cause to be administered to or 
taken by any other person any poison or other destructive or noxious thing, so as thereby to 
endanger the life of such person, or so as thereby to infl ict upon such person any grievous 
bodily harm shall be guilty of [an offence], and being convicted thereof shall be liable . . . to 
imprisonment for any term not exceeding ten years.

DE F I N I T ION
Section 23 of the Off ences Against the Person Act 1861:
Actus reus: the defendant administered to or caused to be administered to or taken by 
the victim a poison, noxious, or destructive thing. As a result, he or she (a) endangered 
the life of the victim or (b) infl icted upon the victim any grievous bodily harm.
Mens rea: the defendant was Cunningham recklessness as to the administration of a poi-
son, noxious, or destructive thing. (NB. It does not need to be shown that the defendant 
intended or foresaw that the victim’s life would be endangered or that the victim would 
suff er any grievous bodily harm.)

(2) Off ences Against the Person Act 1861, section 24, which states:

Whosoever shall unlawfully and maliciously administer to or cause to be administered to or 
taken by any other person any poison or other destructive or noxious thing, with intent to 
injure, aggrieve, or annoy such person, shall be guilty of an offence, and being . . . convicted 
thereof shall be liable to imprisonment for a term not exceeding fi ve years.

DE F I N I T ION
Section 24 of the Off ences Against the Person Act 1861:
Actus reus: the defendant administered or caused to be administered to or taken by the 
victim a poison, noxious, or destructive thing.
Mens rea: the defendant was reckless to the administration of the poison or noxious 
thing AND intended to injure, aggrieve, or annoy the victim.

100 Whether the judge informs the jury of the possibility of convicting for the lesser off ence is in the 
judge’s discretion. But if the judge fears that the jury will convict the defendant even though they fi nd the 
off ence not proved rather than fi nd him not guilty of anything, the judge must inform the jury of the pos-
sibility of the lesser charge (Maxwell [1994] Crim LR 848 (CA)).

101 You should also be aware of the Sexual Off ences Act 2003, s. 61, which makes it an off ence to adminis-
ter a substance to stupefy a victim to enable the sexual activity with them to take place.
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Although both sections 23 and 24 have the same basic element (unlawfully and maliciously 
administering or causing to be administered or be taken by a person any poison or other 
destructive or noxious thing), they have diff erent aggravating features:

In section 23 it is the eff ect of the poisoning: there must be the infl iction of grievous (1) 
bodily harm or an endangerment of the victim’s life. All that needs to be foreseen is 
the administration of the poison or noxious thing.
In section 24 it is the intent of the defendant which is the aggravating feature: there (2) 
must be an intent to injure, aggrieve, or annoy the victim.

. the meaning of ‘poison’ or ‘noxious substance’
‘Poison’ has been widely interpreted by the courts. It is necessary to distinguish between:

Substances which are in their nature poisoning or noxious (e.g. cyanide, sulphuric (1) 
acid, or heroin). Such substances are poisons or noxious substances whatever quantity 
is used. To put arsenic in someone’s tea is to administer poison to them, even if it is 
harmless in the amount administered.102 In Cato103 it was confi rmed that heroin is 
noxious even if taken by a regular user who suff ers no direct harm.104

Substances which are not in their nature harmful. For such substances it must be (2) 
shown that the substance was administered in a quantity suffi  cient to be harmful.105 
So placing a large amount of cod liver oil in someone’s cappuccino could poison them, 
even though a very small amount would not.

A noxious substance is a substance which is hurtful, unwholesome, or objectionable.106 If the 
substance is not in its nature noxious, it can become noxious if administered in such large 
doses that it becomes so. In Marcus107 a sedative administered in large quantities became 
noxious, even though, had it been administered in small quantities, it would not have been 
harmful (and so not noxious).

. the meaning of ‘administer’
‘Administration’ is widely defi ned in the statute. It includes the defendant administering 
the poison, as well as causing the victim to take the poison him or herself. Th is seems cer-
tainly to cover the situation where the defendant secretly poisoned the victim’s drink.108 In 
Kennedy109 it was held that supplying a drug at the request of the victim who then took it 
himself could not constitute administration.110 In Gillard111 it was accepted that spraying CS 
gas onto the victim would amount to administering poison. It was confi rmed by McNeill 

102 Cramp (1880) 5 QBD 307 (a case considering the meaning of ‘poison’ under the Off ences Against the 
Person Act 1861, s. 58 (administration of poison to procure an abortion)).

103 Cato [1976] 1 All ER 260 (CA). 104 Th is view was also adopted in Cramp (1880) 5 QBD 307.
105 Marlow (1964) 49 Cr App R 49 (CA).
106 Marcus [1981] 2 All ER 833 (CA). In one case a woman put dog excrement in her husband’s curry. No 

doubt this would be deemed unwholesome (BBC News Online 2007a).
107 [1981] 2 All ER 833 (CA). 108 Harley (1830) 4 C & P 396; Dale (1852) 6 Cox CC 14.
109 Kennedy [2007] UKHL 38.
110 Th is is on the basis that the victim, if acting in a free, voluntary, and informed way, was breaking the 

chain of causation by administering the drugs themselves.
111 (1988) 87 Cr App R 189 (CA).
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J that administration of a poison did not require the substance to enter the victim’s body, 
although it would require contact with the body. So simply putting poison in an enemy’s 
food would not in itself be an administration, until someone ate the food.

. the meaning of ‘maliciously’
Th is has been interpreted to mean recklessness. Th at means that the defendant must foresee 
that his or her act will cause the poison to be administered. For example, in Cunningham112 
the defendant broke a gas pipe in a basement. It was confi rmed that the prosecution had 
to prove that the defendant foresaw that the gas would escape and be administered to the 
victim. One issue which is left  unresolved by the case law is whether the defendant has to 
foresee that the gas will be noxious. In other words is it enough that the defendant foresaw 
the administration of a substance or must it be shown that the defendant foresaw the admin-
istration of a poison or noxious substance?

. the meaning of ‘endangerment of life’ or ‘cause 
grievous bodily harm’
For section 23 it is not necessary to show that the defendant intended or foresaw that the 
victim would suff er grievous bodily harm or endangerment of life. Th ere is some debate 
whether the causation of grievous bodily harm or endangerment of life in section 23 must 
be caused directly by the poisoning. Imagine this: the defendant poisons the victim who 
then feels drowsy, falls down, and suff ers grievous bodily harm. It might be argued that in 
such a case the off ence would not be made out because it would not be the poison itself which 
caused the harm. However, if ‘cause’ in this section were to be given its ordinary meaning, 
there seems little doubt that the causation would be established.

. the meaning of ‘with intent to injure, 
aggrieve or annoy’
‘Intent’ in section 24 is to be given its normal meaning within the criminal law, as set out in 
Chapter 3. Th e words ‘injure’, ‘aggrieve’, or ‘annoy’ should be given their ordinary meaning. 
However, there was some debate over whether it is necessary to show that the intent was to 
injure, aggrieve, or annoy as a direct result of the poisoning or whether it was suffi  cient to 
poison with the intent of injuring, aggrieving, or annoying in some other way. Th e issue was 
raised in Hill.113 Th e defendant gave some tablets to boys aged 11 and 13. Th ey were slimming 
tablets which had the side eff ect of causing sleeplessness. Th e prosecution argued that Hill’s 
plan was that the tablets would mean the boys would stay up late and would therefore be 
more susceptible to his sexual advances. In fact the defendant made no sexual advances and 
the boys suff ered diarrhoea and vomiting. Th e House of Lords held that the defendant could 
properly be convicted of an off ence under section 24. An intention of keeping boys awake 
in order to abuse them could constitute an intention to ‘injure, aggrieve, or annoy’ for the 
purposes of section 24. Lord Griffi  ths114 suggested that if a mother gave her children a tablet 
to keep them awake so that they could welcome their father home this would not amount 

112 [1957] 2 QB 396 (CA).   113 (1986) 83 CAR 386 (HL).   114 Ibid at 390.
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to the requisite intention. So in deciding whether there was an intent to injure, aggrieve, or 
annoy the jury should consider not only the intended eff ects of the substance, but the overall 
plan of the defendant.
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 other assault crimes
Th ere are a number of other assault off ences which will not be covered in this book115 includ-
ing assaulting an offi  cer of the court,116 assaulting a clergyman in the discharge of his duties 
in a place of worship or burial place,117 assaulting with intent to rob,118 assaulting with intent 
to commit a sexual off ence,119 assaulting with intent to resist arrest, and assaulting a police 
offi  cer.120 Th ere are also some important public order criminal off ences which are not dealt 
with here, for example riot, violent disorder, aff ray, causing harassment, alarm, or distress.

 racially and religiously aggravated crimes
Th ere has been increasing concern over racially or religiously motivated crimes.121 In 
2008/09 there were 3,738 racially or religiously aggravated violent assaults reported and 
25,610 incidents of racially or religiously aggravated harassments.122 In creating these 
off ences the government decided that crimes with a racial element should be given higher 
sentences and be specifi cally labelled as such. Th e justifi cation for this is that:

The Government recognises that racist crime does not simply injure the victim or their prop-
erty, it affects the whole family and it erodes the standards of decency of the wider commu-
nity. Trust and understanding built up over many years between communities can be eroded 
by the climate of fear and anxiety which can surround a racist incident.123

115 See R v Cockburn [2008] Crim LR 802 for an example of how some of these unusual assaults are still 
occasionally used. 

116 County Courts Act 1984, s. 14(1)(b). 117 Off ences Against the Person Act 1861, s. 36.
118 Th eft  Act 1968, s. 8. 119 Sexual Off ences Act 2003, s. 62. 120 Police Act 1996, s. 89.
121 Home Office (1997b). 122 Home Offi  ce (2010). 123 Home Office (1998a: para. 1.1).
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Baroness Hale in Rogers124 explained the off ences in this way:

The mischiefs attacked by the aggravated versions of these offences are racism and xeno-
phobia. Their essence is the denial of equal respect and dignity to people who are seen 
as ‘other’. This is more deeply hurtful, damaging and disrespectful to the victims than the 
simple versions of these offences. It is also more damaging to the community as a whole, by 
denying acceptance to members of certain groups not for their own sake but for the sake of 
something they can do nothing about.

Th e Crime and Disorder Act 1998, sections 28 to 32, created a new category of racially or 
religiously aggravated crimes.125

DE F I N I T ION

Th e defendant has committed one of the following off ences:1. 

common assault;(i) 
section 47 of the Off ences Against the Person Act;(ii) 
section 20 of the Off ences Against the Person Act;(iii) 
section 2 of the Protection from Harassment Act 1997;(iv) 
section 4 of the Protection from Harassment Act 1997;(v) 
criminal damage;(vi) 
sections 4, 4A, and 5 of the Public Order Act 1986.(vii) 

Th e off ence was racially or religiously aggravated.2. 

A person commits an off ence under section 29 of the Act126 if he or she commits one of the 
off ences listed in the box above, which is ‘racially or religiously aggravated’.127

DE F I N I T ION

An off ence is racially or religiously aggravated . . . if—(1) 
at the time of committing the off ence, or immediately before or aft er doing so, (a) 
the off ender demonstrates towards the victim of the off ence hostility based on 
the victim’s membership (or presumed membership) of a racial or religious 
group; or
the off ence is motivated (wholly or partly) by hostility towards members of a (b) 
racial group based on their membership of that group.

In subsection (1)(a) above—(2) 
‘membership’ in relation to a racial or religious group includes association with 
members of that group;
‘presumed’ means presumed by the off ender.

124 Rogers [2007] UKHL 8, para. 12.
125 Burney (2003) and Burney and Rose (2002) provide useful discussions of the Act’s operation.
126 As amended by the Anti-Terrorism, Crime and Security Act 2001.
127 Th ere is no racially aggravated version of s. 18 of the Off ences Against the Person Act 1861 because 

that off ence has a maximum sentence of life imprisonment, and so it cannot be given a higher sentence.

The mischiefs attacked by the aggravated versions of these offences are racism and xeno-
phobia. Their essence is the denial of equal respect and dignity to people who are seen
as ‘other’. This is more deeply hurtful, damaging and disrespectful to the victims than the
simple versions of these offences. It is also more damaging to the community as a whole, by
denying acceptance to members of certain groups not for their own sake but for the sake of
something they can do nothing about.

DE F I N I T ION

Th e defendant has committed one of the following off ences:1.

common assault;(i)
section 47 of the Off ences Against the Person Act;(ii)
section 20 of the Off ences Against the Person Act;(iii) 
section 2 of the Protection from Harassment Act 1997;(iv)
section 4 of the Protection from Harassment Act 1997;(v) 
criminal damage;(vi) 
sections 4, 4A, and 5 of the Public Order Act 1986.(vii)

Th e off ence was racially or religiously aggravated.2. 

DE F I N I T ION

An off ence is racially or religiously aggravated . . . if—(1)
at the time of committing the off ence, or immediately before or aft er doing so, (a) 
the off ender demonstrates towards the victim of the off ence hostility based on 
the victim’s membership (or presumed membership) of a racial or religious 
group; or
the off ence is motivated (wholly or partly) by hostility towards members of a (b) 
racial group based on their membership of that group.

In subsection (1)(a) above—(2) 
‘membership’ in relation to a racial or religious group includes association with 
members of that group;
‘presumed’ means presumed by the off ender.
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It is immaterial for (3) the purpose of paragraph (a) or (b) of subsection (1) above 
whether or not the off ender’s hostility is also based, to any extent, on any factor not 
mentioned in that paragraph.
In this section ‘racial group’ means a group of persons defi ned by reference to race, (4) 
colour, nationality (including citizenship) or ethnic or national origins.
In this section ‘religious group’ means a group of persons defi ned by reference to (5) 
religious belief or lack of religious belief.

Th ere are therefore two ways of showing the off ence is racially or religiously aggravated:128

that under section 28(1)(a) racial or religious hostility was demonstrated during the (1) 
commission of the off ence; or
under section 28(1)(b) that the off ence was motivated by D’s hostility to V.(2) 

Section 28(1)(a) will be relied upon where some racial or religious insult was uttered dur-
ing the attack. It should be noted that, under this subsection, as long as racial or religious 
hostility is demonstrated, there is no need to show that the attack was motivated by racial 
or religious hostility.129 Th e subsection can be relied upon where hostility is demonstrated 
immediately before or immediately aft er the attack.130 Th e victim need not be aware that 
the hostility has been demonstrated.131 Indeed a conviction could be found even though 
there was no victim present of the race referred to by the defendant.132 Where no insult-
ing words are spoken it may be easier in many cases to rely on section 28(1)(b) if it can be 
shown that the attack was motivated by race or religion. For this off ence the motivation 
of the defendant is key.133 How easily this can be proved may depend on how ready a jury 
will be to assume that an attack is racially or religiously motivated from the fact that 
the attacker and victim are of a diff erent race or religion and there is no other apparent 
reason for the attack. Th ere is no need to show that race was the sole motivation for the 
off ence.134

In Rogers135 the defendant assaulted a group of women calling them ‘bloody foreigners’. 
Th is was held by the House of Lords to be hostility based on a racial group. It was held that 
the notion of race should be defi ned widely and included groups defi ned by their colour, 
race, ethnic origin, nationality, and national origins. Th eir Lordships held that race in this 
context was not intended to be a technical term. In Attorney-General’s Reference (No. 4 of 
2004)136 it was held that the phrase ‘immigrant doctor’ could be thought by the jury to be a 
demonstration of racial hostility. Ultimately it is for the jury to decide whether a particular 
phrase is racial hostility or is simply general abuse. In R v SH137 the Court of Appeal sug-
gested that repeatedly calling a Nigerian national ‘a monkey’ created a strong prima facie 
case of racial hostility.

128 Th e courts have indicated that they are willing to give ‘race’ a wide interpretation (White [2001] EWCA 
Crim 216, [2001] 1 WLR 1352 (CA)).

129 DPP v Woods [2002] EWHC 85 (Admin); Jones v DPP [2010] EWHC 523 (Admin).
130 In Parry v DPP [2004] EWHC 3112 (Admin) an admission to police 20 minutes aft er the attack that it 

was racially motivated was regarded as a demonstration of hostility immediately aft er the attack.
131 Ibid. 132 R (DPP) v Dykes [2008] EWHC 2775 (Admin).
133 Jones v DPP [2010] EWHC 523 (Admin). 134 Johnson v DPP [2008] EWHC 509 (Admin).
135 [2007] UKHL 8. 136 [2005] Crim LR 799 (CA). 137  [2010] EWCA Crim 1931.

It is immaterial for (3) the purpose of paragraph (a) or (b) of subsection (1) above
whether or not the off ender’s hostility is also based, to any extent, on any factor not
mentioned in that paragraph.
In this section ‘racial group’ means a group of persons defi ned by reference to race,(4) 
colour, nationality (including citizenship) or ethnic or national origins.
In this section ‘religious group’ means a group of persons defi ned by reference to(5) 
religious belief or lack of religious belief.
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It should not be assumed that because a racial insult was uttered prior to the attack race was 
the motivation for the attack. In DPP v Pal138 a caretaker at a community centre, described 
as being of Asian appearance, ejected the defendant (an Asian youth) from the building. Th e 
defendant called the caretaker a ‘brown Englishman’ and uttered other racial insults, and 
later attacked him. It was held by the Divisional Court that this was not a racially aggravated 
assault because the assault was motivated by the defendant’s anger at having to leave the 
centre and at what he regarded as the victim’s close relationships with whites, rather than 
his race as such. Th e court, however, emphasized that simply that the defendant and victim 
were of the same race did not prevent the assault being racially aggravated. Th e court gave 
the example of a white man attacking another white man because he was going out with a 
black woman. However, in DPP v McFarlane139 Pal was said to be heavily dependent on the 
facts of the case and that normally where a racial insult was uttered during a crime it would 
be regarded as racially aggravated.140 In Johnson v DPP141 it was accepted that racially aggra-
vated off ences can be committed against majority white populations, as well as minority 
group members.
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 protection from harassment act 
. section : harassment
Under section 1 of the Protection from Harassment Act 1997:

A person must not pursue a course of conduct—(1) 

which amounts to harassment of another; and(a) 

which he knows or ought to know amounts to harassment of the other.(b) 

For the purposes of this section the person whose course of conduct is in question ought (2) 
to know that it amounts to harassment of another if a reasonable person in possession 
of the same information would think the course of conduct amounted to harassment of 
the other.

138 [2000] Crim LR 756 (DC).   139 [2002] EWHC 485 (Admin).
140 See also Rogers [2005] EWCA Crim 2863.   141 [2008] EWHC 509 (Admin).

F U RT H E R R E A DI NG
Burney, E. (2003) ‘Using the Law on Racially Aggravated Off ences’ Criminal Law 

Review 28.
—— and Rose, G. (2002) Racially Aggravated Off ences: How is the Law Working?, Home??

Offi  ce Research Study No. 244 (London: Home Offi  ce).
Home Offi  ce (1997b) Racial Violence and Harassment: A Consultation Document

(London: Home Offi  ce).
Malik, S. (1998) ‘Racist Crime: Racially Aggravated Off ences in the Crime and Disorder

Act 1998, Part II’ Modern Law Review 62: 409.w

A person must not pursue a course of conduct—(1)

which amounts to harassment of another; and(a)
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the other.
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Subsection (1)(3)  does not apply to a course of conduct if the person who pursued it 
shows—

that it was pursued for the purpose of preventing or detecting crime;(a) 

that it was pursued under any enactment or rule of law or to comply with any condi-(b) 
tion or requirement imposed by any person under any enactment; or

that in the particular circumstances, the pursuit of the course of conduct was (c) 
reasonable.

DE F I N I T ION
Actus reus: the defendant engaged in a course of conduct which amounted to harassment.
Mens rea: the defendant knew or ought to have known that that conduct amounted to 
harassment.

Th e off ence can be broken down into the following four elements:142

(1) A course of conduct. A course of conduct143 must involve at least two incidents.144 A 
single incident, however disturbing, will not constitute the off ence.145 In order to amount to 
a course of conduct, the two or more incidents must be linked: there must be some nexus 
between them.146 Th e fewer the number of incidents and the further apart in time they are 
the stronger the linking theme must be before the court will fi nd a course of conduct. Th e 
following four cases provide a fl avour of how the courts decide whether there is a course of 
conduct:

In (a) Lau v DPP147 the defendant slapped the victim and then four months later he threat-
ened the victim’s new boyfriend with violence. Th is was held not to constitute a course 
of conduct. Th e incidents were too far apart in time and were diff erent in nature.
In (b) Hills148 the defendant was violent to his partner twice in the course of six months. 
It was held not to be a course of conduct because the couple had reconciled and 
cohabited between the two incidents, thereby severing the link between them.149

In (c) Kelly v DPP150 the defendant left  three messages on the victim’s voice mail facil-
ity in the space of fi ve minutes. Th e victim listened to them all at the same time. Th e 
Divisional Court held that the magistrates were entitled to take the view that each 
call was separate and distinct and therefore could amount to a course of conduct.
In (d) R v Curtis151 there were a series of violent incidents between a cohabiting couple in 
a volatile relationship. Th e court held that ‘Th e spontaneous outbursts of ill-temper 
and bad behaviour, with aggression on both sides, which are the hallmarks of the 

142 Six months is the maximum sentence of imprisonment.
143 Conduct is said in s. 7(4) to include speech. 144 Protection from Harassment Act 1997, s. 7(3).
145 Although in Wass v DPP (QBD, 11 May 2000) the Divisional Court was willing to treat two occur-

rences within a few minutes of each other as a course of conduct.
146 Lau v DPP [2000] 1 FLR 799 (CA). 147 [2000] Crim LR 586 (CA).
148 [2001] Crim LR 318 (CA).
149 See also Widdows [2011] EWCA Crim 1500 where it was held that the Act was not meant to cover cases 

where the parties were generally in a close and mainly aff ectionate relationship, but occasionally behaved 
badly towards each other.

150 [2003] Crim LR 43 (DC). 151  [2010] EWCA Crim 123.

Subsection (1)(3)  does not apply to a course of conduct if the person who pursued it
shows—

that it was pursued for the purpose of preventing or detecting crime;(a) 

that it was pursued under any enactment or rule of law or to comply with any condi-(b) 
tion or requirement imposed by any person under any enactment; or

that in the particular circumstances, the pursuit of the course of conduct was(c) 
reasonable.

DE F I N I T ION
Actus reus: the defendant engaged in a course of conduct which amounted to harassment.

Mens rea: the defendant knew or ought to have known that that conduct amounted to
harassment.
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present case, interspersed as those outbursts were with considerable periods of aff ec-
tionate life, cannot be described as such a course of conduct.’152

(2) Th e course of conduct must amount to harassment. Harassment is said in sec-
tion 7(2) to include causing the victim alarm or distress. However, because the statute uses 
the word ‘includes’ it is clear that it is possible to harass a victim who has not been alarmed 
or distressed.153 A Home Offi  ce Circular154 has suggested a very extensive defi nition of the 
term: ‘harassment is any form of anti-social behaviour which needs to be tackled’. Such a 
circular is not binding on the courts, but a judge minded to take a wide defi nition of harass-
ment might be willing to adopt it. In Curtis the Court of Appeal appeared to take a stricter 
line, explaining:

To harass as defi ned in the Concise Oxford Dictionary, Tenth Edition, is to “torment by sub-
jecting to constant interference or intimidation”. The conduct must be unacceptable to a 
degree which would sustain criminal liability and also must be oppressive.155

Inevitably the courts have had to draw fi ne lines between acts of legitimate courting and 
acts of harassment.156 In King v DPP157 it was explained that off ering a plant to the victim as 
a gift  and writing one letter to the victim asking her whether she was interested in a relation-
ship would not amount to harassment. But in James158 it was held that off ering a very valu-
able gift  to a person the defendant hardly knew could be harassment.

It should be noted that the partial defi nition of harassment in section 7(2) focuses on 
the eff ect of the defendant’s conduct, rather than describing the conduct itself. So if the 
conduct causes alarm or distress to the victim, it can amount to harassment, even though 
most people would not be bothered by the conduct. Th is approach to the defi nition of 
harassment nearly caused problems in King v DPP159 where the defendant (inter alia) had 
been secretly fi lming the victim. It was held that although the conduct could be described 
as harassment because, although the victim was not aware of the fi lming at the time, 
when she was told by the police what the defendant had been doing she was alarmed and 
distressed.

(3) Th e defendant must know or ought to know that the conduct is harassing. Th e 
section 1 off ence contains alternatives of either a subjective or an objective mens rea. Th e 
defendant is guilty if he or she knew or ought to know that his or her conduct amounted 
to harassment. Th is is signifi cant. It means that it is no defence for a defendant to claim, 
‘I thought I was expressing my love for the victim; I did not realize she would fi nd this dis-
tressing’ if it would have been obvious to a reasonable person that the conduct was harass-
ing. Further, if the defendant was acting in a way which he or she knew was harassing the 
victim he or she can be guilty, even if a reasonable person would not realize that the conduct 
was harassing. In the following case, the Court of Appeal considered whether the reason-
able person should be endowed with the characteristics of the defendant (as is done in the 
defence of loss of control, for example). Th ey decided not.

152 Ibid, para. 32. 153 DPP v Ramsdale [2001] EWHC Admin 106.
154 Home Offi  ce Circular 28/2001. 155 R v Curtis [2010] EWCA Crim 123, para. 29.
156 Th ere are also, of course, diffi  culties in distinguishing between legitimate and illegitimate expressions 

of complaint (Baron v CPS (QBD, 13 June 2000)) or points of view (Th omas v News Group Newspapers Ltd 
[2001] EWCA Civ 1233 (CA)). 

157 QBD, 20 June 2000. 158 [2006] Crim LR 629. 159 QBD, 20 June 2000.

To harass as defi ned in the Concise Oxford Dictionary, Tenth Edition, is to “torment by sub-
jecting to constant interference or intimidation”. The conduct must be unacceptable to a
degree which would sustain criminal liability and also must be oppressive.155
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R v Colohan
[2001] EWCA Crim 1251 (CA)160

Th e appellant suff ered from schizophrenia. He wrote a number of incoherent, abusive 
and threatening letters to his Member of Parliament. Th e appellant was, as a result, 
charged with an off ence under sections 1 and 2 of the Protection from Harassment Act 
1997. Th e appellant argued that in considering whether he ought to know that his con-
duct amounted to harassment, the jury should be told to consider what a reasonable 
person suff ering from schizophrenia would have known (by analogy with the defences 
of provocation and duress). He also argued that his illness rendered his conduct reason-
able under section 1(3)(c).

Mr Justice Hughes

. . . 
[17] The question raised by these submissions [the arguments of the appellant’s counsel] 

is one of the proper construction of the Protection from Harassment Act 1997. As the fi rst 
word of that title suggests, this is an Act whose purpose is signifi cantly protective and pre-
ventative. The long title is ‘An act to make provision for protecting persons from harassment 
and similar conduct’.

[18] . . . As is well known, the 1997 Act was passed with the phenomenon of ‘stalking’ 
particularly, although not exclusively, in mind. The conduct at which the 1997 Act is aimed, 
and from which it seeks to provide protection, is particularly likely to be conduct pursued by 
those of obsessive or otherwise unusual psychological make-up and very frequently by those 
suffering from an identifi able mental illness. Schizophrenia is only one such condition which 
is obviously very likely to give rise to conduct of this sort.

[19] We are satisfi ed that to give the 1997 Act the construction for which Mr Butterfi eld 
[counsel for the appellant] contends would be to remove from its protection a very large 
number of victims and indeed to run the risk of signifi cantly thwarting the purpose of the 
Act. If such a construction is correct it would prevent the conduct in question from being 
a breach of s 1 and thus exclude not only suitable punishment for the perpetrator, but 
also damages, and, more especially, an injunction or restraining order for the protection of 
the victim. We do not believe that Parliament can have meant the provisions in question 
to have the meaning for which Mr Butterfi eld contends. Moreover, as it seems to us, if 
Mr Butterfi eld’s submission were correct then s 1(2) would have been inserted unneces-
sarily into the Act.

[20] We agree accordingly with the judge that, except insofar as it requires the jury to con-
sider the information actually in the possession of this defendant, s 1(2) requires the jury to 
answer the question whether he ought to have known that what he was doing amounts to 
harassment by the objective test of what a reasonable person would think. Its words, we are 
satisfi ed, are abundantly clear.

[21] As to s 1(3)(c), that, we are satisfi ed, poses even more clearly an objective test, namely 
whether the conduct is in the judgment of the jury reasonable. There is no warrant for attach-
ing to the word ‘reasonable’ or via the words ‘particular circumstances’ the standards or 
characteristics of the defendant himself.

Appeal dismissed.
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(4) Defences to harassment. Section 1(3) sets out the statutory defences available to the 
defendant. Th e one that is likely to be relied upon the most is subsection (c): that the con-
duct of the defendant is reasonable. Th e courts have made it clear that unlawful conduct 
(e.g. actions in breach of an injunction) will not be regarded as reasonable.161 In Colohan, 
discussed above, the defendant sought to argue that his conduct was reasonable, given that 
he was schizophrenic. Th e Court of Appeal held that his mental illness did not render his 
conduct reasonable. →4 (p.409)

. section  of the protection from harassment 
act 
Section 4 of the Protection from Harassment Act 1997 states:

A person (1) whose course of conduct causes another to fear, on at least two occasions, 
that violence will be used against him is guilty of an offence if he knows or ought to know 
that his course of conduct will cause the other so to fear on each of those occasions.

For the purposes of this section, the person whose course of conduct is in question ought (2) 
to know that it will cause another to fear that violence will be used against him on any 
occasion if a reasonable person in possession of the same information would think the 
course of conduct would cause the other so to fear on that occasion.

It is a defence for a person charged with an offence under this section to show that—(3) 

his course of conduct was pursued for the purpose of preventing or detecting crime,(a) 

his course of conduct was pursued under any enactment or rule of law or to comply (b) 
with any condition or requirement imposed by any person under any enactment, or

the pursuit of his course of conduct was reasonable for the protection of himself or (c) 
another or for the protection of his or another’s property.

To establish a conviction under section 4162 it has to be shown that the accused has under-
taken a course of conduct which on at least two occasions led the victim to fear that violence 
would be used against him or her. It is not enough to show that the victim is ‘seriously 
frightened’ in a general way; there must be a specifi c fear that violence will be used.163 It does 
not need to be shown that the threat was issued against the victim: an ostensible threat to a 
victim’s dog could be interpreted by the victim as a threat of violence against the victim.164 
But, as emphasized in Henley,165 it is not enough for the victim to fear that violence will be 
used against his family.166 Although section 4 does not state this, in Haque167 it was con-
fi rmed that it must be shown the course of conduct in question was harassment and that it 
was intended to harass the other person. Further, it needed to be shown that the conduct was 
targeted at an individual. Th ese are important limitations because they mean that a person 
who is generally being aggressive (e.g. because they are drunk) and causing fear of violence 
might escape liability under section 4 on the basis that their behaviour was not targeted at 
individuals.

161 R v DPP, ex p Moseley (QBD, 23 June 1999).
162 Th e maximum sentence of imprisonment is fi ve years. 163 Henley [2000] Crim LR 582 (CA).
164 R v DPP [2001] Crim LR 397 (DC). 165 [2000] Crim LR 582 (CA).
166 Caurti v DPP [2002] Crim LR 131 (DC).
167  [2011] EWCA Crim 1871; following, with some reluctance, R v Widdows [2011] EWCA Crim 1500. 
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 threats offences
Generally it is not an off ence to threaten someone.168 However, statutes have created some 
specifi c off ences:

threat to kill;(1) 169

threat to damage or destroy property belonging to another;(2) 170

blackmail: making an unwarranted demand with menaces;(3) 171

threatening violence for the purpose of securing unlawful entry to occupied (4) 
premises;172

menacing over a public electronic communications network;(5) 173

bomb hoax;(6) 174

various kinds of threatening behaviour in public places.(7) 175

Th ere are many others.
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 transmitting disease
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R v Dica
[2004] QB 1257 (CA)

Mohammed Dica was aware that he was HIV positive. Nevertheless he had unpro-
tected sexual intercourse with two women who were subsequently diagnosed as HIV 
positive. He was charged with infl icting grievous bodily harm upon them contrary 
to section 20 of the Off ences Against the Person Act 1861. At his trial the judge ruled 
that the jury could convict the defendant even if he was able to show that the women 
were aware of his condition. In other words the consent of the victims to running the 
risk of becoming HIV positive provided him with no defence. He was convicted and 
appealed.

Before the Court of Appeal there were two main questions. First, whether the defend-
ant could be said to have infl icted grievous bodily harm and, second, in what circum-
stances, if any, the consent of the victims were relevant to the charge he faced. As to 
the fi rst, the Court of Appeal, following the House of Lords’ decision in R v Burstow 
concluded that the word ‘infl ict’ in section 20 of the Off ences Against the Person Act 
carried the same meaning as the word ‘cause’. Any suggestion in the case of Clarence 
that a harm could not be ‘infl icted’ in the course of consensual sexual intercourse was 
rejected.

Lord Justice Judge

37. The present case is concerned with and confi ned to section 20 offences alone, without 
the burdensome fi ction of deemed consent to sexual intercourse. The question for deci-
sion is whether the victims’ consent to sexual intercourse, which as a result of his alleged 
concealment was given in ignorance of the facts of the defendant’s condition, necessarily 
amounted to consent to the risk of being infected by him. If that question must be answered 
‘Yes’, the concept of consent in relation to section 20 is devoid of real meaning.

38. The position here is analogous to that considered in R v Tabassum [2000] 2 Cr App 
R 328. The appellant was convicted of indecently assaulting women who allowed him to 
examine their breasts in the mistaken belief that he was medically qualifi ed. Rose LJ consid-
ered Clarence, and pointed out that in relation to the infection suffered by the wife, this was 
an additional, unexpected, consequence of sexual intercourse, which was irrelevant to her 
consent to sexual intercourse with her husband. Rejecting the argument that an ‘undoubted 
consent’ could only be negatived if the victim had been deceived or mistaken about the 
nature and quality of the act, and that consent was not negatived ‘merely because the victim 
would not have agreed to the act if he or she had known all the facts’, Rose LJ observed, in 
forthright terms, at p 337, ‘there was no true consent’. Again, in R v Cort [2004] QB 388, a 
case of kidnapping, the complainants had consented to taking a ride in a motor car, but not 
to being kidnapped. They wanted transport, not kidnapping. Kidnapping may be established 
by carrying away by fraud:

‘it is diffi cult to see how one could ever consent to that once fraud was indeed established. The 
“nature” of the act here is therefore taking the complainant away by fraud. The complainant did not 
consent to that event. All that she consented to is a ride in the car, which in itself is irrelevant to the 
offence and a different thing from that with which Mr Cort is charged.’ (p 393)

39. In our view, on the assumed fact now being considered, the answer is entirely straight-
forward. These victims consented to sexual intercourse. Accordingly, the defendant was not 
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guilty of rape. Given the long-term nature of the relationships, if the defendant concealed 
the truth about his condition from them, and therefore kept them in ignorance of it, there 
was no reason for them to think that they were running any risk of infection, and they were 
not consenting to it. On this basis, there would be no consent suffi cient in law to provide the 
defendant with a defence to the charge under section 20.

 . . . 
40. We must now address the consequences if, contrary to their own assertions, the 

 complainants knew of the state of the defendant’s health, and notwithstanding the risks to 
their own, consented to sexual intercourse. Following Judge Philpot’s second ruling, this 
issue was not considered by the jury. In effect the judge ruled that in law such consent 
(if any) was irrelevant. Having listened to the exchanges on this topic between Mr Carter-
Manning, for the defendant, and the court, and on further refl ection, Mr Gadsden for the 
Crown accepted that this issue should not have been withdrawn from the jury. Although we 
can take the issue relatively briefl y, we must explain why this concession was right.

41. As a general rule, unless the activity is lawful, the consent of the victim to the deliber-
ate infl iction of serious bodily injury on him or her does not provide the perpetrator with any 
defence. Different categories of activity are regarded as lawful. Thus no one doubts that 
necessary major surgery with the patient’s consent, even if likely to result in severe disability 
(eg an amputation) would be lawful. However the categories of activity regarded as lawful are 
not closed, and equally, they are not immutable . . . 

42. The present policy of the law is that, whether or not the violent activity takes place 
in private, and even if the victim agrees to it, serious violence is not lawful merely because 
it enables the perpetrator (or the victim) to achieve sexual gratifi cation. Judge Philpot was 
impressed with the conclusions to be drawn from the well-known decision in R v Brown 
(Anthony) [1994] 1 AC 212. Sado-masochistic activity of an extreme, indeed horrifi c kind, 
which caused grievous bodily harm, was held to be unlawful, notwithstanding that those 
who suffered the cruelty positively welcomed it. This decision of the House of Lords was 
supported in the European Court of Human Rights on the basis that although the prosecution 
may have constituted an interference with the private lives of those involved, it was justifi ed 
for the protection of public health: Laskey, Jaggard and Brown v United Kingdom (1997) 24 
EHRR 39. . . . 

[Judge LJ then referred to R v Donovan [1934] 2 KB 498, R v Boyea (1992) 156 JP 505, R v 
Emmett The Times, 15 October 1999.]

46. These authorities demonstrate that violent conduct involving the deliberate and inten-
tional infl iction of bodily harm is and remains unlawful notwithstanding that its purpose is the 
sexual gratifi cation of one or both participants. Notwithstanding their sexual overtones, 
these cases were concerned with violent crime, and the sexual overtones did not alter the 
fact that both parties were consenting to the deliberate infl iction of serious harm or bodily 
injury on one participant by the other. To date, as a matter of public policy, it has not been 
thought appropriate for such violent conduct to be excused merely because there is a private 
consensual sexual element to it. The same public policy reason would prohibit the deliberate 
spreading of disease, including sexual disease.

47. In our judgment the impact of the authorities dealing with sexual gratifi cation can too 
readily be misunderstood. It does not follow from them, and they do not suggest, that con-
sensual acts of sexual intercourse are unlawful merely because there may be a known risk 
to the health of one or other participant. These participants are not intent on spreading or 
becoming infected with disease through sexual intercourse. They are not indulging in serious 
violence for the purposes of sexual gratifi cation. They are simply prepared, knowingly, to run 
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the risk—not the certainty—of infection, as well as all the other risks inherent in and possible 
consequences of sexual intercourse, such as, and despite the most careful precautions, an 
unintended pregnancy. At one extreme there is casual sex between complete strangers, 
sometimes protected, sometimes not, when the attendant risks are known to be higher, and 
at the other, there is sexual intercourse between couples in a long-term and loving, and trust-
ing relationship, which may from time to time also carry risks.

48. The fi rst of these categories is self-explanatory and needs no amplifi cation. By way of 
illustration we shall provide two examples of cases which would fall within the second.

49. In the fi rst, one of a couple suffers from HIV. It may be the man: it may be the 
woman. The circumstances in which HIV was contracted are irrelevant. They could result 
from a contaminated blood transfusion, or an earlier relationship with a previous sexual 
partner, who unknown to the sufferer with whom we are concerned, was himself or herself 
infected with HIV. The parties are Roman Catholics. They are conscientiously unable to use 
artifi cial contraception. They both know of the risk that the healthy partner may become 
infected with HIV. Our second example is that of a young couple, desperate for a family, 
who are advised that if the wife were to become pregnant and give birth, her long-term 
health, indeed her life itself, would be at risk. Together the couple decide to run that risk, 
and she becomes pregnant. She may be advised that the foetus should be aborted, on the 
grounds of her health, yet, nevertheless, decide to bring her baby to term. If she does, and 
suffers ill health, is the male partner to be criminally liable for having sexual intercourse 
with her, notwithstanding that he knew of the risk to her health? If he is liable to be pros-
ecuted, was she not a party to whatever crime was committed? And should the law inter-
fere with the Roman Catholic couple, and require them, at the peril of criminal sanctions, to 
choose between bringing their sexual relationship to an end or violating their consciences 
by using contraception?

50. These, and similar risks, have always been taken by adults consenting to sexual inter-
course. Different situations, no less potentially fraught, have to be addressed by them. 
Modern society has not thought to criminalise those who have willingly accepted the risks, 
and we know of no cases where one or other of the consenting adults has been prosecuted, 
let alone convicted, for the consequences of doing so.

51. The problems of criminalising the consensual taking of risks like these include the 
sheer impracticability of enforcement and the haphazard nature of its impact. The process 
would undermine the general understanding of the community that sexual relationships are 
pre-eminently private and essentially personal to the individuals involved in them. And if 
adults were to be liable to prosecution for the consequences of taking known risks with their 
health, it would seem odd that this should be confi ned to risks taken in the context of sexual 
intercourse, while they are nevertheless permitted to take the risks inherent in so many other 
aspects of everyday life, including, again for example, the mother or father of a child suffering 
a serious contagious illness, who holds the child’s hand, and comforts or kisses him or her 
goodnight.

52. In our judgment, interference of this kind with personal autonomy, and its level and 
extent, may only be made by Parliament.

. . . 
54. We have taken note of the various points made by the interested organisations. These 

include the complexity of bedroom and sex negotiations, and the lack of realism if the law 
were to expect people to be paragons of sexual behaviour at such a time, or to set about 
informing each other in advance of the risks or to counsel the use of condoms. It is also 
suggested that there are signifi cant negative consequences of disclosure of HIV, and that 
the imposition of criminal liability could have an adverse impact on public health because 
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adults were to be liable to prosecution for the consequences of taking known risks with their
health, it would seem odd that this should be confi ned to risks taken in the context of sexual
intercourse, while they are nevertheless permitted to take the risks inherent in so many other
aspects of everyday life, including, again for example, the mother or father of a child suffering
a serious contagious illness, who holds the child’s hand, and comforts or kisses him or her
goodnight.

52. In our judgment, interference of this kind with personal autonomy, and its level and
extent, may only be made by Parliament.

. . . 
54. We have taken note of the various points made by the interested organisations. These

include the complexity of bedroom and sex negotiations, and the lack of realism if the law
were to expect people to be paragons of sexual behaviour at such a time, or to set about
informing each other in advance of the risks or to counsel the use of condoms. It is also
suggested that there are signifi cant negative consequences of disclosure of HIV, and that
the imposition of criminal liability could have an adverse impact on public health because
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those who ought to take advice, might be discouraged from doing so. If the criminal law was 
to become involved at all, this should be confi ned to cases where the offender deliberately 
infl icted others with a serious disease.

 . . . 

Conclusion

58. We repeat that the Crown did not allege, and we therefore are not considering the deliber-
ate infection, or spreading of HIV with intent to cause grievous bodily harm. In such circum-
stances, the application of what we may describe as the principle in Brown [1994] 1 AC 212 
means that the agreement of the participants would provide no defence to a charge under 
section 18 of the 1861 Act.

59. The effect of this judgment in relation to section 20 is to remove some of the outdated 
restrictions against the successful prosecution of those who, knowing that they are suffering 
HIV or some other serious sexual disease, recklessly transmit it through consensual sexual 
intercourse, and infl ict grievous bodily harm on a person from whom the risk is concealed and 
who is not consenting to it. In this context, Clarence has no continuing relevance. Moreover, 
to the extent that Clarence suggested that consensual sexual intercourse of itself was to 
be regarded as consent to the risk of consequent disease, again, it is no longer authorita-
tive. If however, the victim consents to the risk, this continues to provide a defence under 
section 20. Although the two are inevitably linked, the ultimate question is not knowledge, 
but consent. We shall confi ne ourselves to refl ecting that unless you are prepared to take 
whatever risk of sexually transmitted infection there may be, it is unlikely that you would con-
sent to a risk of major consequent illness if you were ignorant of it. That said, in every case 
where these issues arise, the question whether the defendant was or was not reckless, and 
whether the victim did or did not consent to the risk of a sexually transmitted disease is one 
of fact, and case specifi c.

Conviction quashed. Retrial ordered.

R v Konzani
[2005] EWCA Crim 706 (CA)

Feston Konzani was convicted of infl icting grievous bodily harm on three diff erent 
women, contrary to section 20 of the Off ences Against the Person Act 1861. He had been 
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sexual intercourse he could infect his partners. Nevertheless he had sexual relations 
with three women without informing them of his HIV status.

Lord Justice Judge

41. We are concerned with the risk of and the actual transmission of a potentially fatal 
disease through or in the course of consensual sexual relations which did not in them-
selves involve unlawful violence of the kind prohibited in R v Brown. The prosecution did 
not seek to prove that the disease was deliberately transmitted, with the intention required 
by s 18 of the 1861 Act. The allegation was that the appellant behaved recklessly on the 
basis that knowing that he was suffering from the HIV virus, and its consequences, and 
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knowing the risks of its transmission to a sexual partner, he concealed his condition from 
the complainants, leaving them ignorant of it. When sexual intercourse occurred these com-
plainants were ignorant of his condition. So although they consented to sexual intercourse, 
they did not consent to the transmission of the HIV virus. Dica analysed two different sets 
of assumed facts arising from the issue of the complainants’ consent, by distinguishing 
between the legal consequences if, as they alleged, the truth of his condition was concealed 
from his sexual partners by Dica, and the case that he would have developed at trial if he 
had not been prevented from doing so by the judge’s ruling, that far from concealing his 
condition from the complainants, he expressly informed them of it, and they, knowing of his 
condition because he had told them of it, consented to unprotected sexual intercourse with 
him. There is a critical distinction between taking a risk of the various, potentially adverse 
and possibly problematic consequences of sexual intercourse, and giving an informed con-
sent to the risk of infection with a fatal disease. For the complainant’s consent to the risks of 
contracting the HIV virus to provide a defence, it is at least implicit from the reasoning in R v 
Dica, and the observations of Lord Woolf CJ in R v Barnes confi rm, that her consent must be 
an informed consent. If that proposition is in doubt, we take this opportunity to emphasise 
it. We must therefore examine its implications for this appeal.

42. The recognition in R v Dica of informed consent as a defence was based on but limited 
by potentially confl icting public policy considerations. In the public interest, so far as possi-
ble, the spread of catastrophic illness must be avoided or prevented. On the other hand, the 
public interest also requires that the principle of personal autonomy in the context of adult 
non-violent sexual relationships should be maintained. If an individual who knows that he is 
suffering from the HIV virus conceals this stark fact from his sexual partner, the principle of 
her personal autonomy is not enhanced if he is exculpated when he recklessly transmits the 
HIV virus to her through consensual sexual intercourse. On any view, the concealment of 
this fact from her almost inevitably means that she is deceived. Her consent is not properly 
informed, and she cannot give an informed consent to something of which she is ignorant. 
Equally, her personal autonomy is not normally protected by allowing a defendant who knows 
that he is suffering from the HIV virus which he deliberately conceals, to assert an hon-
est belief in his partner’s informed consent to the risk of the transmission of the HIV virus. 
Silence in these circumstances is incongruous with honesty, or with a genuine belief that 
there is an informed consent. Accordingly, in such circumstances the issue either of informed 
consent, or honest belief in it will only rarely arise: in reality, in most cases, the contention 
would be wholly artifi cial.

43. This is not unduly burdensome. The defendant is not to be convicted of this offence 
unless it is proved that he was reckless. If so, the necessary mens rea will be established. 
Recklessness is a question of fact, to be proved by the prosecution. Equally the defendant is 
not to be convicted if there was, or may have been an informed consent by his sexual partner 
to the risk that he would transfer the HIV virus to her. In many cases, as in Dica itself, provided 
recklessness is established, the critical factual area of dispute will address what, if anything, 
was said between the two individuals involved, one of whom knows, and the other of whom 
does not know, that one of them is suffering the HIV virus. In the fi nal analysis, the question 
of consent, like the issue of recklessness is fact-specifi c.

44. In deference to Mr Roberts’ submission, we accept that there may be circumstances in 
which it would be open to the jury to infer that, notwithstanding that the defendant was reck-
less and concealed his condition from the complainant, she may nevertheless have given an 
informed consent to the risk of contracting the HIV virus. By way of example, an individual 
with HIV may develop a sexual relationship with someone who knew him while he was in 
hospital, receiving treatment for the condition. If so, her informed consent, if it were indeed 
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informed, would remain a defence, to be disproved by the prosecution, even if the defend-
ant had not personally informed her of his condition. Even if she did not in fact consent, this 
example would illustrate the basis for an argument that he honestly believed in her informed 
consent. Alternatively, he may honestly believe that his new sexual partner was told of his 
condition by someone known to them both. Cases like these, not too remote to be fanciful, 
may arise. If they do, no doubt they will be explored with the complainant in cross examina-
tion. Her answers may demonstrate an informed consent. Nothing remotely like that was 
suggested here. In a different case, perhaps supported by the defendant’s own evidence, 
material like this may provide a basis for suggesting that he honestly believed that she was 
giving an informed consent. He may provide an account of the incident, or the affair, which 
leads the jury to conclude that even if she did not give an informed consent, he may honestly 
have believed that she did. Acknowledging these possibilities in different cases does not, we 
believe, confl ict with the public policy considerations identifi ed in R v Dica. That said, they 
did not arise in the present case.

45. Why not? In essence because the jury found that the complainants did not give a willing 
or informed consent to the risks of contracting the HIV virus from the appellant. We recognise 
that where consent does provide a defence to an offence against the person, it is generally 
speaking correct that the defendant’s honest belief in the alleged victim’s consent would 
also provide a defence. However for this purpose, the defendant’s honest belief must be 
concomitant with the consent which provides a defence. Unless the consent would provide 
a defence, an honest belief in it would not assist the defendant. This follows logically from R v 
Brown. For it to do so here, what was required was some evidence of an honest belief that 
the complainants, or any one of them, were consenting to the risk that they might be infected 
with the HIV virus by him. There is not the slightest evidence, direct or indirect, from which a 
jury could begin to infer that the appellant honestly believed that any complainant consented 
to that specifi c risk. As there was no such evidence, the judge’s ruling about ‘honest belief’ 
was correct. In fact, the honest truth was that the appellant deceived them.

46. In our judgment, the judge’s directions to the jury suffi ciently explained the proper 
implications to the case of the consensual participation by each of the complainants to sexual 
intercourse with the appellant. The jury concluded, in the case of each complainant, that she 
did not willingly or consciously consent to the risk of suffering the HIV virus. Accordingly the 
appeal against conviction will be dismissed.

Appeal dismissed.

DE F I N I T ION
To summarize the ruling in R v Dica and R v Konzani.177 If D is HIV positive and has 
sexual relations with another person and causes that person to become HIV positive 
then D is guilty:

of an off ence under section 20 of the Off ences Against the Person Act 1861 if:(1) 
D is aware that there is a risk that by having sexual relations he or she might (a) 
cause the other person to suff er some harm (e.g. by becoming HIV positive);
the victim has not given consent to run the risk of becoming HIV positive;(b) 

177 Crown Prosecution Service (2008) sets out the factors the CPS will take into account when con-
sidering whether to prosecute cases of this kind. See BBC News Online (2011) for a recent prosecution 
of a man who infected his partner.
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of an off ence under section 18(2)  of the Off ences Against the Person Act 1861 if D 
intends to cause the victim to suff er grievous bodily harm as a result of the sexual 
intercourse. In such a case even if the victim consents to running the risk of acquir-
ing the HIV virus there would be no defence.

Th e cases still leave quite a number of issues unsettled. It is clear that the victim consents to 
run the risk of becoming HIV or catching a sexually transmitted disease (STD), but it is not 
quite clear what that consent involves. What, for example, if the victim knew that her part-
ner was HIV positive, but falsely believed that if she had a shower aft er sexual intercourse 
there was no risk of her being infected? Also what if the victim knew the defendant was 
promiscuous and therefore knew there was a risk of him being infectious; is that suffi  cient to 
be consent for the purposes of a section 20 charge? If so, it might be argued that we all know 
that having unprotected sex carries a risk of acquiring an infection and so there is always 
consent to running the risk of harm. Also if someone knows that they might be HIV positive 
can they be convicted of the section 20 off ence or does the prosecution need to show they 
knew they were infected?178

clarification
Some students get confused by the fact that although the cases of Dica and Konzani appear 
to say the same thing about the law Dica’s appeal was allowed, while Konzani’s was not. Th e 
explanation is this. Remember that when the Court of Appeal allows an appeal it is not say-
ing that it thinks the defendant was not guilty, but rather that there was a fl aw in the trial 
process. In Dica the judge had told that jury that even if the victim consented the defendant 
would be guilty. Th at was incorrect and so the appeal had to be allowed. In fact there was 
a retrial and Dica was convicted on his second trial. In Konzani the judge gave the jury the 
correct direction.

QU E ST ION
Martin is told by his doctor that he may be suff ering from an STD and is warned that he 
should not engage in sexual relations. He ignores the advice and has sexual intercourse 
with Steve, not telling Steve that he may be infectious. Steve subsequently discovers that 
he has caught an STD from Martin, and suff ers depression as a result. What off ences 
has Martin committed? Would your answer be any diff erent if Martin had warned 
Steve that he may be infectious? (To answer the second question you will need to read 
the next section of this chapter on consent and assault.)

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

F U RT H E R R E A DI NG
Bronitt, S. (1994) ‘Spreading Disease and the Criminal Law’ Criminal Law Review 21.

178 See Ryan (2006) for a discussion of this issue.

of an off ence under section 18(2) of the Off ences Against the Person Act 1861 if D 
intends to cause the victim to suff er grievous bodily harm as a result of the sexual 
intercourse. In such a case even if the victim consents to running the risk of acquir-
ing the HIV virus there would be no defence.

QU E ST ION
Martin is told by his doctor that he may be suff ering from an STD and is warned that he 
should not engage in sexual relations. He ignores the advice and has sexual intercourse 
with Steve, not telling Steve that he may be infectious. Steve subsequently discovers that 
he has caught an STD from Martin, and suff ers depression as a result. What off ences 
has Martin committed? Would your answer be any diff erent if Martin had warned 
Steve that he may be infectious? (To answer the second question you will need to read 
the next section of this chapter on consent and assault.)

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

F U RT H E R R E A DI NG
Bronitt, S. (1994) ‘Spreading Disease and the Criminal Law’ Criminal Law Review 21.w

www.oxfordtextbooks.co.uk/orc/herringcriminal5e/


6 non-fatal non-sexual offences against the person | 365

Harris, J. and Holm, S. (1995) ‘Is Th ere a Moral Obligation Not to Infect Others?’ British 
Medical Journal 311: 1215.

Munro, V. (2007a) ‘On Responsible Relationships and Irresponsible Sex—Criminalising 
the Reckless Transmission of HIV’ Child and Family Law Quarterly 19: 112.

Ormerod, D. and Gunn, M. (1996a) ‘Criminal Liability for the Transmission of HIV’ 
Web Journal of Current Legal Issues.

Pedain, A. (2005) ‘HIV and Responsible Sexual Behaviour’ Cambridge Law Journal 64: 
540.

Power, H. (1996) ‘Consensual Sex, Disease and the Criminal Law’ Journal of Criminal 
Law 60: 412.

Ryan, S. (2006) ‘Reckless Transmission of HIV: Knowledge and Culpability’ Criminal 
Law Review 981.

—— (2007) ‘Risk-Taking, Recklessness and HIV Transmission: Accommodating the 
Reality of Sexual Transmission of HIV within a Justifi able Approach to Criminal 
Liability’ Liverpool Law Review 28: 215.

Slater, J. (2011) ‘HIV, Trust and the Criminal Law’ Journal of Criminal Law 75: 309.
Weait, M. (2005a) ‘Harm, Consent and the Limits of Privacy’ Feminist Legal Studies 13: 

97.
—— (2005b) ‘Knowledge, Autonomy and Consent: R v Konzani’ Criminal Law Review 

763.
—— (2005c) ‘Criminal Law and the Sexual Transmission of HIV’ Modern Law Review 

68: 121.
—— (2007) ‘On Being Responsible’ in V. Munro and C. Stychin (eds) Sexuality and the 

Law (London: Cavendish).

 consent and assault
Can a defendant be guilty of a non-fatal assault against the person if the victim consented 
to the force being used against them? As we shall see in Part II of this chapter there has been 
much debate over whether consent should be regarded as a defence to a charge of assault or 
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House of Lords in Brown.179
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R v Brown (Anthony); Lucas; Jaggard; Laskey; Carter
[1994] 1 AC 212 (HL)180

Th e appellants were a group of sadomasochists who engaged in consensual acts of vio-
lence against each other for sexual gratifi cation. Some of the group found pleasure in 
infl icting the pain, others in receiving it. Th e appellants were convicted of off ences 
under sections 20 and 47 of the Off ences Against the Person Act 1861. Th e appellants 
sought to rely on the consent of the ‘victims’ of these off ences as a defence to the charges, 
but the trial judge ruled that the prosecution was not required to prove that the ‘victims’ 
did not consent. Th e appellants appealed unsuccessfully to the Court of Appeal and 
then on to the House of Lords.

Lord Templeman

The Court of Appeal upheld the convictions and certifi ed the following point of law of general 
public importance:

‘Where A wounds or assaults B occasioning him actual bodily harm in the course of a sado-
masochistic encounter, does the prosecution have to prove lack of consent on the part of B before 
they can establish A’s guilt under section 20 or section 47 of the Offences against the Person Act 
1861?’
 . . . 

In the present case each of the appellants intentionally infl icted violence upon another (to 
whom I refer as ‘the victim’) with the consent of the victim and thereby occasioned actual 
bodily harm or in some cases wounding or grievous bodily harm. Each appellant was there-
fore guilty of an offence under section 47 or section 20 of the Act of 1861 unless the consent 
of the victim was effective to prevent the commission of the offence or effective to constitute 
a defence to the charge. In some circumstances violence is not punishable under the criminal 
law. When no actual bodily harm is caused, the consent of the person affected precludes him 
from complaining. There can be no conviction for the summary offence of common assault 
if the victim has consented to the assault. Even when violence is intentionally infl icted and 
results in actual bodily harm, wounding or serious bodily harm the accused is entitled to be 
acquitted if the injury was a foreseeable incident of a lawful activity in which the person 
injured was participating. Surgery involves intentional violence resulting in actual or some-
times serious bodily harm but surgery is a lawful activity. Other activities carried on with 
consent by or on behalf of the injured person have been accepted as lawful notwithstanding 
that they involve actual bodily harm or may cause serious bodily harm. Ritual circumcision, 
tattooing, ear-piercing and violent sports including boxing are lawful activities.

[Having considered the previous case law Lord Templeman continued:]

My Lords, the authorities dealing with the intentional infl iction of bodily harm do not establish 
that consent is a defence to a charge under the Act of 1861. They establish that the courts 
have accepted that consent is a defence to the infl iction of bodily harm in the course of some 
lawful activities. The question is whether the defence should be extended to the infl iction of 
bodily harm in the course of sado-masochistic encounters. . . . 

The question whether the defence of consent should be extended to the consequences 
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interest. Parliament can call on the advice of doctors, psychiatrists, criminologists, sociolo-
gists and other experts and can also sound and take into account public opinion. But the ques-
tion must at this stage be decided by this House in its judicial capacity in order to determine 
whether the convictions of the appellants should be upheld or quashed.

Counsel for some of the appellants argued that the defence of consent should be extended 
to the offence of occasioning actual bodily harm under section 47 of the Act of 1861 but 
should not be available to charges of serious wounding and the infl iction of serious bodily 
harm under section 20. I do not consider that this solution is practicable. Sado-masochistic 
participants have no way of foretelling the degree of bodily harm which will result from their 
encounters. The differences between actual bodily harm and serious bodily harm cannot 
be satisfactorily applied by a jury in order to determine acquittal or conviction. Counsel for 
the appellants argued that consent should provide a defence to charges under both section 
20 and section 47 because, it was said, every person has a right to deal with his body as he 
pleases. I do not consider that this slogan provides a suffi cient guide to the policy decision 
which must now be made. It is an offence for a person to abuse his own body and mind by 
taking drugs. Although the law is often broken, the criminal law restrains a practice which 
is regarded as dangerous and injurious to individuals and which if allowed and extended is 
harmful to society generally. In any event the appellants in this case did not mutilate their own 
bodies. They infl icted bodily harm on willing victims. Suicide is no longer an offence but a 
person who assists another to commit suicide is guilty of murder or manslaughter.

The assertion was made on behalf of the appellants that the sexual appetites of sadists and 
masochists can only be satisfi ed by the infl iction of bodily harm and that the law should not 
punish the consensual achievement of sexual satisfaction. There was no evidence to support 
the assertion that sado-masochist activities are essential to the happiness of the appellants 
or any other participants but the argument would be acceptable if sado-masochism were 
only concerned with sex, as the appellants contend. In my opinion sado-masochism is not 
only concerned with sex. Sado-masochism is also concerned with violence. The evidence 
discloses that the practices of the appellants were unpredictably dangerous and degrading to 
body and mind and were developed with increasing barbarity and taught to persons whose 
consents were dubious or worthless.

 . . . The dangers involved in administering violence must have been appreciated by the 
appellants because, so it was said by their counsel, each victim was given a code word which 
he could pronounce when excessive harm or pain was caused. The effi ciency of this precau-
tion, when taken, depends on the circumstances and on the personalities involved. No one 
can feel the pain of another. The charges against the appellants were based on genital torture 
and violence to the buttocks, anus, penis, testicles and nipples. The victims were degraded 
and humiliated sometimes beaten, sometimes wounded with instruments and sometimes 
branded. Bloodletting and the smearing of human blood produced excitement. There were 
obvious dangers of serious personal injury and blood infection. Prosecuting counsel informed 
the trial judge against the protests of defence counsel, that although the appellants had 
not contracted AIDS, two members of the group had died from AIDS and one other had 
contracted an HIV infection although not necessarily from the practices of the group. Some 
activities involved excrement. The assertion that the instruments employed by the sadists 
were clean and sterilised could not have removed the danger of infection, and the assertion 
that care was taken demonstrates the possibility of infection. Cruelty to human beings was 
on occasions supplemented by cruelty to animals in the form of bestiality. It is fortunate 
that there were no permanent injuries to a victim though no one knows the extent of harm 
infl icted in other cases. It is not surprising that a victim does not complain to the police when 
the complaint would involve him in giving details of acts in which he participated. Doctors of 
course are subject to a code of confi dentiality.
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In principle there is a difference between violence which is incidental and violence which 
is infl icted for the indulgence of cruelty. The violence of sado-masochistic encounters 
involves the indulgence of cruelty by sadists and the degradation of victims. Such violence 
is injurious to the participants and unpredictably dangerous. I am not prepared to invent a 
defence of consent for sado-masochistic encounters which breed and glorify cruelty and 
result in offences under sections 47 and 20 of the Act of 1861.

. . . 
Society is entitled and bound to protect itself against a cult of violence. Pleasure derived 

from the infl iction of pain is an evil thing. Cruelty is uncivilised. I would answer the certifi ed 
question in the negative and dismiss the appeals of the appellants against conviction.

Lord Jauncey of Tullichettle

In my view the line properly falls to be drawn between assault at common law and the 
offence of assault occasioning actual bodily harm created by section 47 of the Offences 
against the Person Act 1861, with the result that consent of the victim is no answer to any-
one charged with the latter offence or with a contravention of section 20 unless the circum-
stances fall within one of the well known exceptions such as organised sporting contests 
and games, parental chastisement or reasonable surgery. There is nothing in sections 20 
and 47 of the Act of 1861 to suggest that consent is either an essential ingredient of the 
offences or a defence thereto. If consent is to be an answer to a charge under section 47 but 
not to one under section 20, considerable practical problems would arise. It was held in Reg 
v Parmenter [1992] 1 AC 699 that a verdict of guilty of assault occasioning actual bodily harm 
is a permissible alternative verdict on a count alleging unlawful wounding contrary to sec-
tion 20: Lord Ackner, at p 740D. A judge charging a jury in a section 20 case would therefore 
not only have to direct them as to the alternative verdict available under section 47, but also 
as to the consequences of consent in relation to that alternative only. Such direction would 
be more complex if consent was an answer to wounding under section 20 but not to the 
infl iction of grievous bodily harm under the same section. These problems would not arise 
if consent is an answer only to common assault. I would therefore dispose of these appeals 
on the basis that the infl iction of actual or more serious bodily harm is an unlawful activity to 
which consent is no answer. . . . 

. . . [I]n considering the public interest it would be wrong to look only at the activities of the 
appellants alone, there being no suggestion that they and their associates are the only prac-
titioners of homosexual sado-masochism in England and Wales. This House must therefore 
consider the possibility that these activities are practised by others and by others who are not 
so controlled or responsible as the appellants are claimed to be. Without going into details of 
all the rather curious activities in which the appellants engaged it would appear to be good 
luck rather than good judgment which has prevented serious injury from occurring. Wounds 
can easily become septic if not properly treated, the free fl ow of blood from a person who 
is HIV positive or who has AIDS can infect another and an infl icter who is carried away by 
sexual excitement or by drink or drugs could very easily infl ict pain and injury beyond the 
level to which the receiver had consented. Your Lordships have no information as to whether 
such situations have occurred in relation to other sado-masochistic practitioners. . . . 

My Lords I have no doubt that it would not be in the public interest that deliberate infl iction 
of actual bodily harm during the course of homosexual sado-masochistic activities should be 
held to be lawful. . . . If it is to be decided that such activities as the nailing by A of B’s foreskin 
or scrotum to a board or the insertion of hot wax into C’s urethra followed by the burning of 
his penis with a candle or the incising of D’s scrotum with a scalpel to the effusion of blood 
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are injurious neither to B, C and D nor to the public interest then it is for Parliament with its 
accumulated wisdom and sources of information to declare them to be lawful.

. . . There was argument as to whether consent, where available, was a necessary ingredi-
ent of the offence of assault or merely a defence. There are confl icting dicta as to its effect. 
In Reg v Coney Stephen J referred to consent as ‘being no defence,’ whereas in Attorney-
General’s Reference (No 6 of 1980) [1981] QB 715 Lord Lane CJ referred to the onus being on 
the prosecution to negative consent. In Collins v Wilcock [1984] 1 WLR 1172, 1177F, Robert 
Goff LJ referred to consent being a defence to a battery. If it were necessary, which it is not, 
in this appeal to decide which argument was correct I would hold that consent was a defence 
to but not a necessary ingredient in assault.

[Lord Lowry gave a speech dismissing the appeal.]

Lord Mustill [dissenting]

My Lords, this is a case about the criminal law of violence. In my opinion it should be a case 
about the criminal law of private sexual relations, if about anything at all. Right or wrong, 
the point is easily made. The speeches already delivered contain summaries of the conduct 
giving rise to the charges under the Offences against the Person Act 1861 now before the 
House, together with other charges in respect of which the appellants have been sentenced, 
and no longer appeal. Fortunately for the reader my Lords have not gone on to describe 
other aspects of the appellants’ behaviour of a similar but more extreme kind which was 
not the subject of any charge on the indictment. It is suffi cient to say that whatever the out-
sider might feel about the subject matter of the prosecutions—perhaps horror, amazement 
or incomprehension, perhaps sadness—very few could read even a summary of the other 
activities without disgust. The House has been spared the video tapes, which must have 
been horrible. If the criminality of sexual deviation is the true ground of these proceedings, 
one would have expected that these above all would have been the subject of attack. Yet the 
picture is quite different.

[Lord Mustill considered the case law and potential relevance of the European Convention 
on Human Rights and continued:]

IV. Public Policy

The purpose of this long discussion has been to suggest that the decks are clear for the 
House to tackle completely anew the question whether the public interest requires section 
47 of the Act of 1861 to be interpreted as penalising an infl iction of harm which is at the level 
of actual bodily harm, but not grievous bodily harm; which is infl icted in private (by which I 
mean that it is exposed to the view only of those who have chosen to view it); which takes 
place not only with the consent of the recipient but with his willing and glad co-operation; 
which is infl icted for the gratifi cation of sexual desire, and not in a spirit of animosity or rage; 
and which is not engaged in for profi t.

My Lords, I have stated the issue in these terms to stress two considerations of cardinal 
importance. Lawyers will need no reminding of the fi rst, but since this prosecution has been 
widely noticed it must be emphasised that the issue before the House is not whether the 
appellants’ conduct is morally right, but whether it is properly charged under the Act of 1861. 
When proposing that the conduct is not rightly so charged I do not invite your Lordships’ 
House to endorse it as morally acceptable. Nor do I pronounce in favour of a libertarian 
doctrine specifi cally related to sexual matters. Nor in the least do I suggest that ethical 
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pronouncements are meaningless, that there is no difference between right and wrong, that 
sadism is praiseworthy, or that new opinions on sexual morality are necessarily superior to 
the old, or anything else of the same kind. What I do say is that these are questions of private 
morality; that the standards by which they fall to be judged are not those of the criminal law; 
and that if these standards are to be upheld the individual must enforce them upon himself 
according to his own moral standards, or have them enforced against him by moral pressures 
exerted by whatever religious or other community to whose ethical ideals he responds. The 
point from which I invite your Lordships to depart is simply this, that the state should interfere 
with the rights of an individual to live his or her life as he or she may choose no more than is 
necessary to ensure a proper balance between the special interests of the individual and the 
general interests of the individuals who together comprise the populace at large. Thus, whilst 
acknowledging that very many people, if asked whether the appellants’ conduct was wrong, 
would reply ‘Yes, repulsively wrong,’ I would at the same time assert that this does not in 
itself mean that the prosecution of the appellants under sections 20 and 47 of the Offences 
against the Person Act 1861 is well founded.

This point leads directly to the second. As I have ventured to formulate the crucial ques-
tion, it asks whether there is good reason to impress upon section 47 an interpretation which 
penalises the relevant level of harm irrespective of consent, i.e., to recognise sado-maso-
chistic activities as falling into a special category of acts, such as duelling and prize-fi ghting, 
which ‘the law says shall not be done.’ This is very important, for if the question were differ-
ently stated it might well yield a different answer. In particular, if it were to be held that as a 
matter of law all infl iction of bodily harm above the level of common assault is incapable of 
being legitimated by consent, except in special circumstances, then we would have to con-
sider whether the public interest required the recognition of private sexual activities as being 
in a specially exempt category. This would be an altogether more diffi cult question and one 
which I would not be prepared to answer in favour of the appellants, not because I do not 
have my own opinions upon it but because I regard the task as one which the courts are not 
suited to perform, and which should be carried out, if at all, by Parliament after a thorough 
review of all the medical, social, moral and political issues, such as was performed by the 
Wolfenden Committee. Thus, if I had begun from the same point of departure as my noble 
and learned friend, Lord Jauncey of Tullichettle, I would have arrived at a similar conclusion; 
but differing from him on the present state of the law, I venture to differ.

Let it be assumed however that we should embark upon this question. I ask myself, not 
whether as a result of the decision in this appeal, activities such as those of the appellants 
should cease to be criminal, but rather whether the Act of 1861 (a statute which I venture to 
repeat once again was clearly intended to penalise conduct of a quite different nature) should 
in this new situation be interpreted so as to make it criminal. Why should this step be taken? 
Leaving aside repugnance and moral objection, both of which are entirely natural but neither 
of which are in my opinion grounds upon which the court could properly create a new crime, 
I can visualise only the following reasons.

(1) Some of the practices obviously created a risk of genito-urinary infection, and others 
of septicaemia. These might indeed have been grave in former times, but the risk of serious 
harm must surely have been greatly reduced by modern medical science.

(2) The possibility that matters might get out of hand, with grave results. It has been 
acknowledged throughout the present proceedings that the appellants’ activities were per-
formed as a pre-arranged ritual, which at the same time enhanced their excitement and 
minimised the risk that the infl iction of injury would go too far. Of course things might go 
wrong and really serious injury or death might ensue. If this happened, those responsible 
would be punished according to the ordinary law, in the same way as those who kill or injure 
in the course of more ordinary sexual activities are regularly punished. But to penalise the 
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harm must surely have been greatly reduced by modern medical science.

(2) The possibility that matters might get out of hand, with grave results. It has been
acknowledged throughout the present proceedings that the appellants’ activities were per-
formed as a pre-arranged ritual, which at the same time enhanced their excitement and
minimised the risk that the infl iction of injury would go too far. Of course things might go
wrong and really serious injury or death might ensue. If this happened, those responsible
would be punished according to the ordinary law, in the same way as those who kill or injure
in the course of more ordinary sexual activities are regularly punished. But to penalise the
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appellants’ conduct even if the extreme consequences do not ensue, just because they 
might have done so would require an assessment of the degree of risk, and the balancing 
of this risk against the interests of individual freedom. Such a balancing is in my opinion for 
Parliament, not the courts; and even if your Lordships’ House were to embark upon it the 
attempt must in my opinion fail at the outset for there is no evidence at all of the serious-
ness of the hazards to which sado-masochistic conduct of this kind gives rise. This is not 
surprising, since the impressive argument of Mr Purnell for the respondents did not seek to 
persuade your Lordships’ to bring the matter within the Act of 1861 on the ground of special 
risks, but rather to establish that the appellants are liable under the general law because the 
level of harm exceeded the critical level marking off criminal from non-criminal consensual 
violence which he invited your Lordships to endorse.

(3) I would give the same answer to the suggestion that these activities involved a risk 
of accelerating the spread of auto-immune defi ciency syndrome, and that they should be 
brought within the Act of 1861 in the interests of public health. The consequence would 
be strange, since what is currently the principal cause for the transmission of this scourge, 
namely consenting buggery between males, is now legal. Nevertheless, I would have been 
compelled to give this proposition the most anxious consideration if there had been any evi-
dence to support it. But there is none, since the case for the respondent was advanced on 
an entirely different ground.

(4) There remains an argument to which I have given much greater weight. As the evi-
dence in the present case has shown, there is a risk that strangers (and especially young 
strangers) may be drawn into these activities at an early age and will then become estab-
lished in them for life. This is indeed a disturbing prospect, but I have come to the conclusion 
that it is not a suffi cient ground for declaring these activities to be criminal under the Act of 
1861. The element of the corruption of youth is already catered for by the existing legisla-
tion; and if there is a gap in it which needs to be fi lled the remedy surely lies in the hands of 
Parliament, not in the application of a statute which is aimed at other forms of wrongdoing. 
As regards proselytisation for adult sado-masochism the argument appears to me circular. 
For if the activity is not itself so much against the public interest that it ought to be declared 
criminal under the Act of 1861 then the risk that others will be induced to join in cannot be a 
ground for making it criminal.

 . . . 

V. Conclusion

Accordingly I would allow these appeals and quash such of the convictions as are now before 
the House.

Lord Slynn of Hadley [dissenting]

The determination of the appeal, however, does not depend on bewilderment or revulsion or 
whether the right approach for the House in the appeal ought to be liberal or otherwise. The 
sole question is whether when a charge of assault is laid under the two sections in question, 
consent is relevant in the sense either that the prosecution must prove a lack of consent on 
the part of the person to whom the act is done or that the existence of consent by such per-
son constitutes a defence for the person charged.

 . . . 
My conclusion is thus that as the law stands, adults can consent to acts done in private 

which do not result in serious bodily harm, so that such acts do not constitute criminal 
assaults for the purposes of the Act of 1861. My conclusion is not based on the alternative 
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argument that for the criminal law to encompass consensual acts done in private would in 
itself be an unlawful invasion of privacy. If these acts between consenting adults in private 
did constitute criminal offences under the Act of 1861, there would clearly be an invasion 
of privacy. Whether that invasion would be justifi ed and in particular whether it would be 
within the derogations permitted by article 8(2) of the European Convention on Human 
Rights, it is not necessary, on the conclusion to which I have come, to decide, despite the 
interesting arguments addressed to your Lordships on that question and even on the basis 
that English law includes a principle parallel to that set out in the European Convention on 
Human Rights.

 . . . 
If Parliament considers that the behaviour revealed here should be made specifi cally 

criminal, then the Offences against the Person Act 1861 or, perhaps more appropriately, 
the Sexual Offences Act 1967 can be amended specifi cally to defi ne it. Alternatively, if it is 
intended that this sort of conduct should be lawful as between two persons but not between 
more than two persons as falling within the offence of gross indecency, then the limitation 
period for prosecution can be extended and the penalties increased where sado-masochistic 
acts are involved. That is obviously a possible course; whether it is a desirable way of chang-
ing the law is a different question.

 . . . 
Accordingly I consider that these appeals should be allowed and the convictions set 

aside.

Appeals dismissed.

Th e appellants took their decision to the European Court of Human Rights in Laskey v 
UK.181 While the court found that the law prohibiting consensual sadomasochistic activity 
did violate the right to respect for one’s private life under Article 8(1), the interference was 
justifi ed as necessary in a democratic society for the protection of health and the interests 
of others.182

DE F I N I T ION
Summary of the law following Brown:
Th e consent of the victim is a defence to an assault or battery. But is not a defence to an 
off ence involving actual bodily harm or more serious injury, unless the case falls within 
one of the following recognized exceptional categories:

sporting activities;(1) 
dangerous exhibitions and bravado;(2) 
rough and undisciplined horseplay;(3) 
surgery;(4) 
tattooing and body piercing;(5) 
religious fl agellation;(6) 

181 [1997] 24 EHRR 39.
182 Th e European Court has confi rmed this stance in KA and AD v Belgium App Nos 42758/98 and 

45558/99, 17 February 2005.
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consensual intimate (7) acts in the course of which one party is infected with a med-
ical condition, where the victim had consented to run the risk of acquiring the 
infection.

If the court is persuaded that the defendant’s conduct is benefi cial to society a court 
may be persuaded to create a new exceptional category. →6 (p.397) As will be suggested 
shortly, it may be that following Dica, an exceptional category need only be proved if 
the defendant is intending to cause harm.

In the following case, the Court of Appeal returned to the question of when the consent of 
the victim provided a defence to the charge. Th e decision has led to much debate as to how it 
can be reconciled with the House of Lords’ decision in Brown:

R v Wilson (Alan)
[1997] QB 47 (CA)183

Alan Wilson was convicted of an assault occasioning actual bodily harm on his wife. He 
had branded his initials on her buttocks with a hot knife, apparently at her request. He 
appealed against his conviction on the basis that his wife’s consent provided him with 
a defence to the charge.

Lord Justice Russell [read the following judgment of the court]

At the conclusion of the evidence called by the prosecution, defence counsel submitted that 
his client had no case to answer. The judge, in a ruling of which we have a transcript, after 
reviewing the facts and authority, concluded as follows:

‘The reality that I have to deal with is that on the face of it the majority in the House of Lords in Reg 
v Brown (Anthony) [1994] 1 AC 212 approved of the dicta in Rex v Donovan [1934] 2 KB 498 and 
that accordingly until such time as the legislature or the European Court do something about it we 
are now saddled with a law that means that anyone who injures his partner, spouse, or whatever, 
in the course of some consensual activity is at risk of having his or her private life dragged before 
the public to no good purpose. Sadly, I take the view that I am bound by the majority in Reg v Brown 
and that I would have to, in those circumstances, direct this jury to convict.’

Counsel for the defendant, in the light of that ruling, did not call his client and did not make any 
submissions to the jury, who in due course convicted the appellant. The judge conditionally 
discharged him for a period of twelve months.

It is effectively against that ruling of the judge that the appeal is brought to this court. In the 
court below, and before us, reference was predictably made to Rex v Donovan [1934] 2 KB 
498, a decision of the Court of Criminal Appeal, and to Reg v Brown (Anthony) [1994] 1 AC 
212, a decision of the House of Lords. They are the two authorities to which the trial judge 
referred in the observations we have cited.

In Rex v Donovan [1934] 2 KB 498 the appellant, in private, beat a girl of 17 years of age 
for the purposes of sexual gratifi cation, with her consent. The act had about it an aggressive 
element. The court held that consent was immaterial. In Reg v Brown [1994] 1 AC 212 the 
appellants engaged in sado-masochism of the grossest kind, involving inter alia, physical 

183 [1996] 3 WLR 125, [1996] 2 Cr App R 241, [1996] Crim LR 573.
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torture, and as Lord Templeman pointed out, at p 236D: ‘obvious dangers of serious personal 
injury and blood infection.’ The facts of the case were truly extreme.

We are abundantly satisfi ed that there is no factual comparison to be made between the 
instant case and the facts of either Rex v Donovan [1934] 2 KB 498 or Reg v Brown [1994] 
1 AC 212: Mrs Wilson not only consented to that which the appellant did, she instigated it. 
There was no aggressive intent on the part of the appellant. On the contrary, far from wish-
ing to cause injury to his wife, the appellant’s desire was to assist her in what she regarded 
as the acquisition of a desirable piece of personal adornment, perhaps in this day and age 
no less understandable than the piercing of nostrils or even tongues for the purposes of 
inserting decorative jewellery.

In our judgment Reg v Brown is not authority for the proposition that consent is no defence 
to a charge under section 47 of the Act of 1861, in all circumstances where actual bodily harm 
is deliberately infl icted. It is to be observed that the question certifi ed for their Lordships in 
Reg v Brown related only to a ‘sado-masochistic encounter.’ However, their Lordships rec-
ognised in the course of their speeches, that it is necessary that there must be exceptions 
to what is no more than a general proposition. The speeches of Lord Templeman, at p 231, 
Lord Jauncey of Tullichettle, at p 245, and the dissenting speech of Lord Slynn of Hadley, at 
p 277, all refer to tattooing as being an activity which, if carried out with the consent of an 
adult, does not involve an offence under section 47, albeit that actual bodily harm is delib-
erately infl icted.

For our part, we cannot detect any logical difference between what the appellant did and 
what he might have done in the way of tattooing. The latter activity apparently requires no 
state authorisation, and the appellant was as free to engage in it as anyone else. We do not 
think that we are entitled to assume that the method adopted by the appellant and his wife 
was any more dangerous or painful than tattooing. There was simply no evidence to assist 
the court on this aspect of the matter.

Does public policy or the public interest demand that the appellant’s activity should be 
visited by the sanctions of the criminal law? The majority in Reg v Brown clearly took the 
view that such considerations were relevant. If that is so, then we are fi rmly of the opinion 
that it is not in the public interest that activities such as the appellant’s in this appeal should 
amount to criminal behaviour. Consensual activity between husband and wife, in the privacy 
of the matrimonial home, is not, in our judgment, normally a proper matter for criminal inves-
tigation, let alone criminal prosecution. Accordingly we take the view that the judge failed to 
have full regard to the facts of this case and misdirected himself in saying that Rex v Donovan 
[1934] 2 KB 498 and Reg v Brown [1994] 1 AC 212 constrained him to rule that consent was 
no defence.

In this fi eld, in our judgment, the law should develop upon a case by case basis rather than 
upon general propositions to which, in the changing times in which we live, exceptions may 
arise from time to time not expressly covered by authority.

We shall allow the appeal and quash the conviction. We conclude this judgment by com-
menting that we share the judge’s disquiet that the prosecuting authority thought it fi t to 
bring these proceedings. In our view they serve no useful purpose at considerable public 
expense. We gave the appellant leave to appeal against his sentence. Had it been necessary 
for us to consider sentence we would have granted the appellant an absolute discharge.

Appeal allowed. Conviction quashed.

Th ere has been much dispute over the correct interpretation of this case and how it can be 
reconciled with Brown. To some commentators the diff erence in the approach of the Court 
of Appeal in Wilson and the House of Lords in Brown lies in the fact that the Wilsons were 
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a married couple and that therefore their conduct was more ‘acceptable’ to the Court of 
Appeal than the group homosexual behaviour of the appellants in Brown. However, the 
Court of Appeal in Emmett184 rejected such an analysis in convicting a man who had seri-
ously injured his fi ancée in the course of alleged sadomasochistic behaviour. Th e explana-
tion of the diff erence between the two cases provided by the Court of Appeal in Emmett was 
that in Wilson the activity was analogous to the exception that exists for tattooing, whereas 
the behaviour in Brown (and Emmett itself) did not fall into one of the exceptional categories 
of cases. We will discuss this further in Part II.

So now let us consider what the categories of exceptional cases are where consent will pro-
vide a defence to an off ence involving actual bodily harm or a more serious level of injury:

(1) Sports. Consent is usually a defence to injuries received in the course of a sporting 
event, even if those injuries involve actual bodily harm.185 It is presumed that by deciding 
to play the sport the victim has consented to the infl iction of the kind of force normally 
involved in the game.186 So a rugby player cannot claim that when tackled with the ball he 
was being unlawfully battered. Even if the injury is committed in the course of a foul the 
court may well feel that when playing a sport you accept that you will be fouled. However, 
there comes a point where the kind of force used will not be regarded as the kind of foul you 
consent to by playing that sport. In R v Barnes187 the Court of Appeal held that if there was 
a foul ‘quite outside what could be expected to occur in the course of a football game’188 that 
could be a criminal off ence. Th is requires the court to distinguish ‘normal fouls’, which are 
consented to and are not criminal off ences, and ‘over-the-top fouls’, which are beyond what 
might be expected and are not consented to and can amount to a criminal off ence. A jury 
would probably be willing to convict a player who deliberately fouled the other team’s best 
player in an attempt to injure him. In 2007 a rugby player who stamped on another player’s 
head was convicted of unlawful wounding.189

Th is exceptional category applies only to organized and regulated sports. Two people who 
got into a fi ght with each other in a street would both be convicted of assault: they could not 
claim they were engaged in a boxing match!190 Some unorganized games could fall within 
the category of ‘rough and undisciplined horseplay’, which will be discussed below.191

(2) Dangerous exhibitions and bravado. Under this heading fall activities such as circus 
acts and stunts (e.g. being a human cannonball, bungee jumping, etc.). In the Canadian 
Supreme Court decision of Jobidon192 it was suggested that stuntmen agreeing to perform 
dare-devil activities are engaged ‘for the good of the people involved, and oft en for a wider 
group of people as well’. Within the ‘bravado’ heading might be a case where the victim says 
to the defendant ‘my stomach is iron, hit me as hard as you like and it won’t hurt’ and is then 
injured by the defendant’s punch. No off ence would be committed if the court were willing 
to regard this as an act of bravado by the victim.

184 Emmett (CA, 18 June 1999).
185 See Anderson (2008), Livings (2006 and 2007), and Fafi nksi (2005) for a discussion of criminal 

off ences and sport.
186 Ormerod and Gunn (1995) provide a useful discussion of the law’s response to boxing.
187 [2005] 1 WLR 910. 188 Ibid, para. 28. 189 BBC News Online (2007g).
190 Attorney-General’s Reference (No. 6 of 1980) [1981] QB 715.
191 In Erisman [1988] 1 Hong Kong Law Reports 370 the Hong Kong High Court suggested that injuries 

caused in a war game involving fi ring pellets at each other were covered by the rough and undisciplined 
horseplay exception.

192 [1991] 2 SCR 714, discussed in Kell (1994).
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(3) Rough and undisciplined horseplay. A good example of this exceptional category 
is Jones193 where the defendant (a schoolboy) and other children were playing around and 
throwing the victim up in the air. Th e victim was dropped and suff ered a broken arm and 
ruptured spleen. Th e defendant’s appeal against a conviction for an assault occasioning 
actual bodily harm was allowed. Th e Court of Appeal held that the victim had consented (or 
at least the defendant believed the victim had consented) to the rough horseplay,194 and that 
consent to rough horseplay provided a defence to off ences involving actual bodily harm. Th e 
decision could be based on two justifi cations. First, that otherwise all around the country 
there would be thousands of off ences taking place in school playgrounds. Rough games are 
part of childhood and it would be unrealistic to punish them. Second, more positively, that 
such games are benefi cial: being an important part of growing up and encouraging exercise. 
It should, however, be borne in mind that a line has to be carefully drawn between rough 
horseplay and bullying.

Jones was extended in Aitken195 where the defendants were members of the Air Force who 
set fi re to the victim aft er a party. It was held that such conduct could fall within the rough 
horseplay exception, and so the victim’s consent196 could provide a defence. Similarly stu-
dents throwing each other off  balconies were found to be engaged in rough horseplay and 
the victim’s consent (or the defendant’s belief in the victim’s consent) provided a defence to 
a criminal charge.197

(4) Surgery. Th is has long been recognized as an activity where a person’s consent to the 
injury renders the act lawful. No one would deny that if an operation is required to improve a 
patient’s health it should be permitted. Even operations which are perhaps more controver-
sial and less obviously benefi cial (e.g. cosmetic surgery) are generally accepted to be lawful 
based on the victim’s consent. Statute has made it clear that certain operations (e.g. female 
genital mutilation) are illegal.198

(5) Tattooing and body piercing. Tattooing and body piercing for the purpose of per-
sonal adornment are permitted. In Wilson199 the Court of Appeal held that ‘do it yourself ’ 
tattooing, where the husband using a hot knife branded his initials onto his wife’s buttocks 
was included within the exception.

(6) Religious fl agellation. Lord Mustill in Brown indicated that there is an exception for 
those who use fl agellation to express feelings of penitence as part of religious practices. In 
2008, a man who encouraged two boys to fl agellate themselves with knives as part of a Shia 
religious ceremony was convicted of child cruelty.200

(7) Infectious intimate relations. In Dica201 (excerpted above) the Court of Appeal 
accepted that if the victim agreed to have sexual relations with the defendant, aware that he 
was infectious and that therefore there was a risk that the infection would be passed on, this 
consent provided a defence to a charge under section 20 of the Off ences Against the Person 
Act 1861.

(8) Where the harm is not caused intentionally. Whether this category exists or not is 
unclear. In an obiter discussion the Court of Appeal in Dica202 emphasized that in Brown 

193 (1986) 83 Cr App R 375 (CA). 194 Although not to the injuries.
195 (1992) 95 Cr App R 304.
196 In Aitken, controversially, the Court of Appeal seemed willing to assume the consent of the victim to 

the horseplay from the fact he had been present at the party where such conduct took place. 
197 Richardson and Irwin [1999] 1 Cr App R 392. 198 Female Genital Mutilation Act 2003.
199 [1996] 3 WLR 125. 200 BBC News Online (2008c). 201 [2004] EWCA Crim 1103.
202 Ibid.
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the injuries were caused intentionally and that was regarded as central to their Lordships’ 
reasoning. So, the Court of Appeal in Dica203 was willing to allow consent to apply in 
cases of reckless transmission of HIV, but not in cases of intentional transmission. A wide 
reading of Dica204 would suggest that only in cases of intentional causing of actual bodily 
harm or worse, will a court require a defendant to prove his or her behaviour fell into one 
of the exceptional categories. Such an approach would not, however, sit well with the deci-
sion in Wacker205 where the consent of the illegal immigrants to being put into a van with 
limited ventilation was not a defence to the charge of gross negligence manslaughter that 
followed their death. A better approach might be to say that following Dica206 the courts 
will be particularly willing to fi nd new exceptional categories in cases where the harm is 
caused recklessly. Indeed it may well be correct to say that rarely will consent not provide 
a defence if the harm is caused recklessly.207

In Brown their Lordships indicated that this was not a closed list and that if they were 
persuaded that it was appropriate to do so they would add in a new category. On the facts of 
that case they declined to add sadomasochistic activity to the list of exceptions. →7 (p.399)

. what is consent?
Th e meaning of ‘consent’ will be discussed in detail in Chapter 7, and will only be summa-
rized here.

Express or implied consent
Consent can be express or implied. A wife who kisses her husband first thing in the 
morning can rely on the husband’s implied consent. Even two strangers may be able 
to rely on implied consent if the touching is seen as part of the normal touchings of 
everyday life.208 Lack of consent may be implied where the victim has been subjected 
to violence.209 In H v Crown Prosecution Service210 the Divisional Court rejected an 
argument that teachers at a school for children with special educational needs could be 
implied to have consented to violence from the pupils. They may have foreseen that by 
taking up the job they would be exposed to violence, but foresight of violence is not the 
same thing as consent to it.

Competence
Consent can be given only by a competent person. An adult is presumed to be competent.211 
Sections 2(1) and 3(1) of the Mental Capacity Act 2005 explain when a person will be deemed 
to lack capacity:

. . . a person lacks capacity in relation to a matter if at the material time he is unable to make a 
decision for himself in relation to the matter because of an impairment of, or a disturbance in 
the functioning of, the mind or brain.

203 Ibid. 204 Ibid. 205 [2003] QB 1207. 206 [2004] EWCA Crim 1103.
207 I am very grateful to Alan Bogg for suggesting these ways of looking at the case law. 
208 Collins v Wilcock [1984] 3 All ER 374 (CA). 209 CPS v Shabbir [2009] EWHC 2754 (Admin).
210  [2010] EWHC 1374 (Admin). 211 Mental Capacity Act 2005, s. 1.

. . . a person lacks capacity in relation to a matter if at the material time he is unable to make a
decision for himself in relation to the matter because of an impairment of, or a disturbance in
the functioning of, the mind or brain.
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. . . a person is unable to make a decision for himself if he is unable—

to understand the information relevant to the decision,(a) 

to retain that information,(b) 

to use or weigh that information as part of the process of making the decision, or(c) 

to communicate his decision (whether by talking, using sign language or any other means).(d) 

Where the victim is a child or an adult with learning diffi  culties the court will be particu-
larly wary of fi nding that they had the capacity to consent.212 Children are not presumed to 
have capacity, however, in the case of older children the court may be willing to fi nd that 
they had suffi  cient maturity to be able to give eff ective consent.213

Consent given in cases where the victim was ‘consenting’ due to 
fear or mistake
Th e law accepts that even though a victim may appear to consent to the force being used 
by the defendant, that consent may not be true consent. Th at may be so in the following 
circumstances:

Th e ‘consent’ was given by a victim who was mistaken as to the identity of the (1) 
defendant.
Th e ‘consent’ was given by a victim who was mistaken as to the nature of the proposed (2) 
act.
Th e ‘consent’ was given by a defendant who was so fearful that the ‘consent’ should be (3) 
regarded as submission and so ineff ective.

What if consent is given to actual bodily harm but less harm is caused?
What if a masochist asked a sadist to cause him or her actual bodily harm or grievous bod-
ily harm, but in fact the sadist infl icted only a battery? Could the sadist be convicted of a 
battery or would the masochist’s consent provide a defence? Th ere are dicta in Donovan214 
and Boyea215 that suggest that consent to actual bodily harm is not lawful consent and there-
fore is to be ignored. Th erefore in our scenario the sadist is guilty of a battery. On the other 
hand the majority in Brown accepted without adding any qualifi cations that consent was a 
defence to a battery.

Consent where the extent of harm is not foreseen
What if a defendant believes he or she is committing a battery, to which the victim has 
consented but in fact what he or she is doing causes actual bodily harm or grievous bodily 

212 In Burrell v Harmer [1967] Crim LR 169 a tattooist tattooed two boys on their arms. He was con-
victed of an assault occasioning actual bodily harm because the boys were not able to understand what was 
involved in the tattooing and were unable to give their consent. Now it is an off ence to tattoo anyone under 
the age of 18 (except where it is done by a doctor for medical purposes) (Tattooing of Minors Act 1969).

213 Gillick v West Norfolk and Wisbech AHA [1986] AC 112 (HL).
214 [1934] 2 KB 498 (CA).   215 [1992] Crim LR 574 (CA).

. . . a person is unable to make a decision for himself if he is unable—

to understand the information relevant to the decision,(a) 

to retain that information,(b)

to use or weigh that information as part of the process of making the decision, or(c)

to communicate his decision (whether by talking, using sign language or any other means).(d)
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harm? Is the victim’s consent a defence to such an off ence? Th ere are three views that have 
been expressed:

No. In (1) Attorney-General’s Reference (No. 6 of 1980)216 it was suggested that if actual 
bodily harm or more serious injury was caused the victim’s consent would not pro-
vide a defence.217

Not if actual bodily harm was foreseeable. In (2) Boyea218 it was suggested that if 
actual bodily harm was a foreseeable result of the defendant’s actions then the 
victim’s consent would not provide a defence. However, if actual bodily harm was 
not a foreseeable result the victim’s consent could provide a defence, even if actual 
bodily harm (or a more serious injury) resulted.
Not if actual bodily harm was foreseen by the defendant as a result of his actions. In (3) 
Slingsby219 Judge J held that if the defendant thought he was committing a battery 
and had not foreseen a more serious injury the victim’s consent would still provide 
a defence to any charge involving a more serious injury. However, if the defendant 
was aware that there was a risk that the victim would suff er a more serious injury 
than a battery or an assault then he or she cannot rely on the consent of the victim.

We need an authoritative ruling on the question, but the Slingsby ruling is most in line with 
the general approach on mens rea in off ences against the person, which relies on Cunningham
recklessness.

. what if there is no consent but the defendant 
believes that there is consent?
Th e Court of Appeal in Jones220 confi rmed that, in a case where the victim’s consent would 
provide a defence, the defendant will also have a defence if he or she honestly believes that 
the victim is consenting, even if in fact the victim is not. Th is is so even if the defendant’s 
belief was unreasonable. Bizarrely, in Richardson and Irwin221 it was held that a drunken 
belief that the victim had consented to the injury as part of rough horseplay was held to pro-
vide a defence. Normally in the criminal law a drunken belief that the victim consented does 
not provide a defence (e.g. in the context of rape).222 Many commentators therefore assume 
that Richardson and Irwin is incorrect on this point.223

QU E ST IONS
Simone has sexual intercourse with Bill. She knows she has not recently cut her 1. 
 toenails and that she may therefore scratch Bill during the intercourse. She does 
indeed give an unpleasant scratch. What off ences has Simone committed? (Consider 
here the Boyea and Slingsby cases and also whether the scratch may be a wound.)

216 [1981] 1 WLR 705 (CA).
217 Th is approach appears to have been approved in Andrews [2003] Crim LR 477, but without a detailed 

consideration of the issue.
218 [1992] Crim LR 574 (CA). 219 [1995] Crim LR 570 (QBD).
220 (1986) 83 Cr App R 375 (CA).
221 [1999] 1 Cr App R 392, 397 (CA), although the judgment is, with respect, rather ambiguous.
222 Fotheringham (1989) 88 Cr App R 206 (CA). 223 See e.g. Allen (2007: 367).

QU E ST IONS
Simone has sexual intercourse with Bill. She knows she has not recently cut her1.
toenails and that she may therefore scratch Bill during the intercourse. She does
indeed give an unpleasant scratch. What off ences has Simone committed? (Consider
here the Boyea and Slingsby cases and also whether the scratch may be a wound.)y
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Tom (a tattooist) gives Viv an2.  intimate body piercing. Tom does not normally per-
form piercings, but found Viv attractive and so agreed to do it. What off ences (if any) 
has Tom committed? (Is this more like Brown or Wilson?)

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.
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part ii: theoretical issues on 
assaults
 the true nature and extent of 
violent crime
In 2008/09, 871,712 off ences of violence against the person were recorded.224 But looking 
at such bald statistics is not particularly useful in assessing the level of violent off ending. 
First, of course, there are many more violent incidents which are not reported. Th e British 
Crime Survey fi ndings estimated that in the same period there were 2,087,000 incidents of 
violence.225 Th e chance of being a victim of a violent off ence if you were a man aged 14–26 
during 2008 was 13.8 per cent.226 Second, the harm for which a person is convicted may not 
refl ect the actual off ence done to the victim. Th e process from committal of the crime to 
conviction is not a straightforward one.227 A procedure known as down-charging is com-
mon. Th is is where a defendant is ultimately convicted in court for an off ence which is lower 
than the wrong which the victim has alleged. Imagine a case where the victim has been 
stabbed by the defendant. One might expect this to result in a charge under section 18 or 
20 of the Off ences Against the Person Act 1861. However, if the prosecution is not confi dent 
that it can establish the necessary mens rea, it may prefer to charge under section 47 where 
the mens rea is easier to prove. Alternatively there may be a plea bargain where the defendant 

224 Home Offi  ce (2010). 225 Ibid. 226 Ibid.   227 Clarkson et al (1994).
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off ers to plead guilty to section 47, but will plead not guilty to section 20. In both these cases 
the prosecution may, in order to save time and resources, prosecute for the lower off ence.

Th ere are particular diffi  culties in convicting a defendant of the section 18 off ence. Only 
20 per cent of those charged with section 18 off ences are convicted of those off ences.228 Th is 
is largely because of the diffi  culty in proving the necessary intent.229 Th is is particularly so 
because many incidents of violence result from complex and emotionally charged situa-
tions where proof of intent can be particularly diffi  cult.230 Indeed the Crown Prosecution 
Service Charging Standards suggest using section 18 where there is evidence of an inten-
tional attack, such as:

a repeated or planned attack;• 

deliberate selection of a weapon or adaptation of an article to cause injury, such as • 
breaking a glass before an attack;
making prior threats;• 

using an off ensive weapon against, or kicking the victim’s head.• 231

Th e popular image of an assault in the newspapers is probably an attack in a dark alley, 
but this is only part of the picture. Incidents of violence are in fact common in the home.232

Twenty-nine per cent of women and 16 per cent of men have experienced domestic abuse 
since their sixteenth birthday.233 In 2009 7 per cent of women and 4 per cent of men reported 
domestic abuse. According to a Home Offi  ce Study in 2009–10 1.9 million incidents of 
domestic violence in England and Wales were reported, although the actual number of 
incidents could be much higher than that.234 Around one in fi ve violent crimes reported 
to the police are domestic violence, and many incidents go unreported.235 As Anthony 
Giddens has written:

The home is, in fact, the most dangerous place in modern society. In statistical terms, a per-
son of any age or of either sex is far more likely to be subject to physical attack in the home 
than on the street at night.236

Until the 1960s domestic violence was barely recognized offi  cially. It was seen as a ‘pri-
vate’ or ‘domestic’ matter, in which the police or the state should not be involved. In fact 
domestic violence has a signifi cant impact on the state. A 2004 study found the total cost 
to the economy of domestic violence was £5.8 billion.237 Th is suggests that the problem of 
domestic violence has wider consequences than just for the couple involved. Th e Crown 
Prosecution Service has indicated that it regards domestic violence as ‘particularly serious’ 
and that ‘Stopping domestic violence and bringing perpetrators to justice is . . . a priority for 
the CPS.’238

In the following extract, Elizabeth Schneider rejects the argument that the state should 
not intervene in a case of domestic violence because the case is a private matter. She consid-
ers that use of the concept of privacy in this argument is misconceived. She focuses on the 

228 Collier (1995). 229 Genders (1999). 230 Ibid.
231 Crown Prosecution Service (2009b: para. 65).
232 See Herring (2011c: ch. 6) for a general discussion of the law’s response to domestic violence.
233 Home Offi  ce (2011a).
234 Walby and Allen (2004) estimate there were 12.9 million incidents of domestic violence in 2003/4.
235 Home Offi  ce (2011a). 236 Giddens (1989). 237 Walby (2004).
238 Crown Prosecution Service (2009a: 1).

The home is, in fact, the most dangerous place in modern society. In statistical terms, a per-
son of any age or of either sex is far more likely to be subject to physical attack in the home
than on the street at night.236
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notion of privacy as developed by Douglas J in the decision of Roe v Wade239 (the well-known 
American abortion case):

E. Schneider, ‘The Violence of Privacy’ in M. Albertson Fineman and R. Mykitiuk 
(eds) The Public Nature of Private Violence (New York: Routledge, 1994), 52–4

[In Douglas J’s judgment] [t]he right of privacy, a passive right that said the state could not 
intervene was viewed in contrast with the right to liberty, that emphasized the harms women 
suffered if they could not get abortions and seemed to imply that the state had an affi rmative 
obligation to ensure that women can exercise their freedom. Douglas’s concurring opinion 
suggests the radical potential of the concept of privacy—articulating it as not only the right to 
be let alone, but as affi rmatively linked to liberty and the right to autonomy, self-expression, 
and self-determination. The notion of women as agents of their own lives is an important and 
powerful concept that transcends the common experience of the concept of privacy. . . . 

The importance of this more affi rmative dimension of privacy is underscored by the prob-
lem of woman abuse. The rationale of privacy legitimates and supports violence against 
women; woman abuse reveals the violence of privacy. Privacy justifi es the refusal of the 
state to intervene, of judges to issue restraining orders, of neighbors and friends to intervene 
or to call the police, of communities to confront the problem, and of social workers to act. Yet 
when we look at the more affi rmative dimensions that Douglas articulates in Roe, we can see 
the importance of these perspectives in thinking about woman abuse. Battered women seek 
autonomy, freedom of choice with respect to the basic decisions of life concerning intimate 
association, freedom from battering and coercion, and freedom to be themselves. They seek 
the freedom to survive free from violence. We need to begin to articulate these affi rmative 
claims as abortion activists did in Roe.

Conclusion

The challenge is to develop a right to privacy which is not synonymous with the right to state 
noninterference with actions within the family (Eisler 1987, pp. 292–93), but which recog-
nizes the affi rmative role that privacy can play for battered women. Feminist reconstruction 
of privacy should seek to break down the dichotomy of public and private that has disabled 
legal discourse and public policy in this area. Male battering of women is a serious public 
problem for which we need to accept collective responsibility; it requires a dramatic program 
of mass public reeducation similar to the drunk driving campaigns over the last several years. 
At the same time, while claiming woman abuse as a public problem, we do not want to sug-
gest that state intervention is always the answer. Frank Michelman has observed that, even 
if we understand that the personal is political, this insight does not answer the question of 
the appropriate boundaries of state intervention (Michelman 1990, p. 1794). Others have 
detailed the ways in which state intervention will always be problematic for women (Olsen 
1985, pp. 858–61), and we can see this in the limitations of legal reforms and the child wel-
fare investigations of battered women on failure-to-protect grounds.

However, we also do not want to reject the genuine values and benefi ts of privacy for 
battered women. Thinking about privacy as something that women who have been bat-
tered might want makes us think about it differently. Battered women seek the material 
and social conditions of equality and self-determination that make privacy possible (Copelon 

239 410 US 113 (US SCt, 1973).
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1990–1991, pp. 44–50). Privacy that is grounded on equality, and is viewed as an aspect 
of autonomy that protects bodily integrity and makes abuse impermissible, is based on a 
genuine recognition of the importance of personhood more true to the vision of privacy that 
Douglas evolved . . . Such a notion of privacy could challenge the vision of individual solution 
rather than social responsibility for abuse. Conceived differently, privacy could help keep 
women safe, not battered.

So Schneider argues that understanding the concept of privacy as being about enabling 
people to live the life they would like to live, free from the intervention of others, means 
that, far from being an argument for not intervening in a case of domestic violence, it is an 
argument requiring legal intervention. Indeed some commentators have argued that the 
state has an obligation to protect people from domestic violence and that a failure to do so 
amounts to an infringement of their human rights.240

In the following passage, Victor Tadros examines in what way crimes of domestic vio-
lence are diff erent from other assaults:

V. Tadros, ‘The Distinctiveness of Domestic Abuse’ in R.A. Duff and S. Green 
(eds) Defi ning Crimes (Oxford: OUP, 2005), 121–5

Domestic abuse is clearly demarcated from other instances of violence, both in popular percep-
tion and in institutional response, and this might be thought to contribute to an understanding 
of what is distinctive about it. Domestic abuse is considered a particular kind of social problem, 
which demands a particular kind of social response that is quite distinct from the response to 
violence in other contexts. Furthermore, institutional responses to domestic abuse are clearly 
different from institutional responses to other forms of violence. Cases of domestic abuse 
are probably less likely to result in arrest. The victim is often less willing to see a prosecution 
go ahead, or to testify if a prosecution does go ahead, than are victims of violence in non-
domestic contexts. Domestic abuse may previously have been seen as ‘less serious’ than 
other instances of violence by the police and prosecuting services, although recent studies 
suggest that social and institutional evaluation of domestic abuse may well currently be in the 
process of change. Some jurisdictions mandate, or at least strongly recommend, arrest and/
or prosecution in domestic abuse cases, which may explain some of the changes in trends in 
policing. This shows that institutions treat violence in the domestic context differently from 
violence in other contexts, although, of course, this may be in part an attempt to ensure that 
violence in the domestic context is taken ‘as seriously’ as violence in other contexts.

And yet, despite the fact that institutional responses to domestic abuse are clearly distinct 
from responses to other forms of violence, there is very little legal recognition of any distinc-
tion between domestic abuse and non-domestic violence, at least as far as offence catego-
ries are concerned. The offences prosecuted in cases of domestic abuse are, as we have 
seen, identical to those prosecuted in violence outside the domestic context.

The fact that the institutions of criminal justice have been seen as relatively ineffective 
in controlling domestic abuse can contribute to the case for a distinct offence, as we shall 
see. To pre-empt a fuller argument, it may be that the historic failure properly to respond to 
domestic abuse should motivate the legislature to consider creating an offence simply for 
the reason that it would encourage better practice in policing and prosecution. However, 

240 Choudhry and Herring (2006).
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that case will be strengthened if there is something distinctively wrongful or harmful about 
domestic abuse. For this reason, criminological studies into domestic abuse ought to be sup-
plemented by normative analysis. Empirical research alone cannot tell us what constitutes 
the particular wrong of domestic abuse, if anything. That is a moral question rather than a 
purely empirical question, albeit (as we shall see) one whose answer may build upon empiri-
cal observation.

Obviously the principal way in which domestic abuse is to be distinguished from other 
forms of violence has to do with the social context in which violence occurs. The term 
‘domestic’ may suggest that the primary distinguishing mark of domestic abuse is its loca-
tion: it occurs in the family home. However, that is not the best way to understand how 
domestic abuse is distinctive. Domestic abuse is clearly not marked out by the occurrence 
of violence in the home: violence in the course of a domestic burglary is not domestic abuse, 
and violence that takes place between husband and wife in public may still contribute to 
a pattern of domestic abuse. Domestic abuse takes place in the context of a relationship 
between the abuser and the abused, and a particularly intimate relationship at that. That is its 
distinctive feature. To regulate domestic abuse is to regulate relationships, not locations.

This also suggests that, as far as domestic abuse goes, there is no important distinction 
to be made between the public and the private sphere. That distinction may be important 
when it comes to regulating freedom of expression, for example, but it is not relevant to dis-
tinguishing between different forms of non-consensual violence. To that extent, this essay 
builds upon the insights of feminist scholars who have mounted a critique of the traditional 
liberal distinction between public and private. Domestic abuse is not particularly a private 
matter, both in the sense that it ought to be the subject of political concern, and in the sense 
that it may occur in public. It is only private in the sense that the relationship may be said to 
be particularly private. For this reason, the word ‘domestic’ in the phrase ‘domestic abuse’ is 
perhaps unfortunate. There is nothing particularly domestic about domestic abuse. Despite 
this weakness, I will continue to use the term ‘domestic abuse’ due to its familiarity.

Domestic abuse, then, is characterized by the fact that violence occurs within the context 
of a relationship. One diffi culty in determining the boundaries of the idea has to do with 
demarcating which relationships count for the purpose of domestic abuse and which do 
not. There may be violence between spouses or between parents and children, between 
nonmarried partners, between siblings, or between those in more distant familial relation-
ships. But violence may also take place in the context of other ongoing relationships, such 
as between work colleagues or between friends. Whilst the latter instances of violence may 
share some of the characteristics of domestic abuse, they do not fall within the popular idea 
of domestic abuse. Whilst the term ‘domestic’ is misleading, it does indicate something else 
that is generally regarded as signifi cant in understanding domestic abuse: the abuse occurs 
within the context of the family, or related relationships. As suggested above, if cases of vio-
lence at work, bullying at school or violence between friends turn out to constitute the same 
kind of wrong as domestic abuse, there is no particular wrong of domestic abuse. Domestic 
abuse would merely be an instance of a broader wrong, the domestic context making a differ-
ence that is not suffi ciently signifi cant to be marked out by the distinction between offences. 
I will have more to say about that question later.

However, whilst the relationship between the accused and the victim is one central dis-
tinguishing feature of domestic abuse, there are other features of such abuse that mark it 
out socially. Perhaps the most important of these is that violence in the domestic context 
is generally seen as being much more likely to be repetitive and systematic than violence 
in the non-domestic context; indeed, that is considered a reason why the institutional and 
other social responses to domestic violence ought to be distinct from responses to other 
forms of violence.
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in the non-domestic context; indeed, that is considered a reason why the institutional and
other social responses to domestic violence ought to be distinct from responses to other
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The repetitive nature of the abuse is also part of the paradigm of domestic abuse. There 
is no doubt that a single instance of violence within the context of a relationship may be 
very serious. However, at least part of the reason for this is that a particular instance of 
violence is often predictive of further instances of violence in the context of a relation-
ship. An instance of violence may be seen as indicative of further underlying features of 
the relationship, particularly of male dominance. A recent Home Offi ce study reports that 
the average number of incidents of assault perpetrated on a victim of domestic violence 
is around fi ve per year. A single assault within the context of a relationship is probably 
not suffi ciently distinct from single assaults in other contexts to justify criminalization as 
a distinct offence. Furthermore, there are good reasons, grounded in the presumption 
of innocence, for the criminal justice system not to label the perpetrator as a systematic 
abuser on the basis that one incidence of violence in the domestic context is an indication 
of a pattern of abuse. The victim of a single instance of violence in a domestic context 
ought, of course, to have recourse to the law. But the proper offence to charge, in such a 
case, is assault.

There are two central features of domestic abuse, then. The fi rst is that the abuse occurs 
within the context of an intimate relationship. The second is that the abuse is systematic. 
These features of domestic abuse help to explain problems that criminal justice agencies 
have encountered when dealing with domestic abuse, as well as revealing some of the rea-
sons why their responses have tended to be inadequate.
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 the nature of an assault
Th ere has been some debate over the correct understanding of the essence of the off ence 
of assault. Is the off ence about the creation of fear (if so why must the fear be of imminent 
force?) or is it closer to an attempted battery (if so why can words amount to an assault?)? In 
the following passage, Jeremy Horder suggests that the best way to understand the nature of 
the assault is as a threatening confrontation: ←1 (p.327)
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J. Horder, ‘Reconsidering Psychic Assault’ [1998] Criminal Law Review 392 
at 399–402

Assaults as threatening confrontations

It is odd that fear remains comparatively under-analysed by criminal lawyers, as a possible 
species of harm, as compared with bodily and psychiatric injury (of great concern both to 
criminal and civil lawyers) or with ‘moral offence’ (of great concern to liberal political thinkers). 
As a species of harm, fear has a relatively transitory character inconsistent with its recogni-
tion as a kind of ‘bodily’ harm for the purposes of the Offences Against the Person Act 1861. 
None the less, some kinds of fear—perhaps especially the fear of physical mistreatment—
unacceptably detract from the kind of ‘moral environment’ in which people can be expected 
to fl ourish in both their public and their private lives. In this, the kind of setback to one’s inter-
ests that it constitutes, fear shares something with the much-discussed notion of ‘offence 
to others’: moral offence. But (crucially), fear of physical interference is not generated by the 
largely moral disapproval of others’ activities that gives rise to the notion of ‘offensiveness’, 
and which makes the latter so controversial as a basis for criminalisation. That does not 
mean, however, that, even if it were permissible, it would necessarily be appropriate to seek 
to criminalise every means by which an unjustifi ed fear of physical interference is induced in 
another. So, what is morally signifi cant about the wrong in psychic assault, if not the mere 
causing (by whatever means) of apprehension?

For Williams, an assault is just one kind of ‘unlawful interference with another’, but the 
notion of an ‘interference’ is, without more, too abstract to be imbued with much of moral 
signifi cance. Closer to the mark is Gardner’s contention that ‘[i]ts [assault’s] essential quality 
lies in the invasion by one person of another’s body space’. This contention suggests some-
thing of moral signifi cance in assault other than simply causing fear, namely the invasion 
of body space, but the problem is that it is diffi cult to square with cases in which unusual 
physical proximity (such as ‘eyeball-to-eyeball’ hostilities) is clearly absent, but where there 
is nevertheless an undoubted assault, as in Smith v. Newsam or Ireland.

I suggest that what should be regarded as morally signifi cant about the actus reus of a psy-
chic assault is that it is experienced as a threatening confrontation by the victim. The victims 
in, for example, Smith v. Newsam, Ireland, Thomas v. NUM and Smith v. Superintendent of 
Woking Police Station were all confronted by a threat. What is, in this regard, to be regarded as 
a ‘confrontation’? To be confronted by a threat, for the purposes of the law of assault, should 
be to perceive it as it is being made. There is something approaching an analogy here with 
the importance (albeit now somewhat diminished) still attributed, in limiting claims in tort 
for damage due to nervous shock, to the fact that the shock resulted from ‘the sensory and 
contemporaneous’ observance of the accident or its immediate aftermath. What matters is 
not physical propinquity to what is happening, but actual perception of what is happening or 
has just happened: sensory and contemporaneous awareness, involving what Lord Ackner 
vividly describes as, ‘the sudden appreciation by sight or sound of a horrifying event, which 
violently agitates the mind’. My claim is not, of course, that it is necessarily worse to perceive 
a threat as it is made, to be confronted with the making of it, than it is to receive notifi cation 
of it (say) by letter. Distinctions of moral signifi cance between offences do not necessarily 
bear on their relative gravity, just as similar distinctions between defences do not necessar-
ily alter their effect on liability. Consider this analogy. The legal effect of having acted under 
duress per minas is, for most purposes, much the same as having acted under duress of 
circumstances or conditions of necessity. But the experience of being threatened by another 
is not the same kind of experience as that of responding to a natural emergency, and different 
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evaluative considerations may be involved in each. My claims are that (i) a psychic assault is 
the sensory and contemporaneous experience of being threatened, being ‘confronted’ with 
a threat, an experience that induces a fear of physical interference—whether or not to be 
infl icted immediately—being done by the threatener and (ii) that this experience is morally 
distinct as a form of harm, albeit not necessarily more serious, from receiving a threatening 
letter or the like.

Understanding psychic assault in this way, we can confi dently assert that there was an 
assault in Ireland, just as there was in Smith v. Newsam and in Smith v. Superintendent of 
Woking Police Station. For, in Ireland, the threat was perceived by the victim as it was made 
by the defendant (i.e. there was ‘sensory and contemporaneous’ perception: Lord Ackner’s 
‘sudden appreciation by sight or sound of a horrifying event’), inducing a fear of physical 
interference (Lord Ackner’s notion of a violent agitation of the mind) in the former. This mor-
ally distinctive element of a fear of physical interference, induced through a confrontation, 
renders irrelevant the fact that the defendant, in Ireland, was clearly unable to implement his 
implied threat immediately. As explained above, moreover, the emphasis on V’s perception 
of D’s words as threatening, as the actus reus, also allows us confi dently to defend the view 
that there was an assault in Light, as there was in Tuberville v. Savage. Following a quarrel, 
Tuberville laid his hand on his sword and said to Savage: ‘If it were not assize-time I would 
not take such language from you’. It is commonly supposed that the Court held that this 
was not an assault because (in my terms) Tuberville was setting out a defeating condition: 
‘the declaration of [Tuberville] was, that he would not assault him, the judges being in town’. 
The argument I have put forward suggests that the supposed ruling ought now to be ques-
tioned. Tuberville’s words can only be regarded as a defeating condition if one assumes that 
threats in assault cases must be of immediate violence. But if one abandons this assumption, 
Savage had every reason to think Tuberville was setting out a mere suspensory condition: 
he (Tuberville) might well have been saying that he would attack Savage when the judges 
left town. If Savage thought this (if he was led by Tuberville’s words to fear that Tuberville 
would attack him at some time in the future), then Savage was psychically assaulted when 
Tuberville uttered his now famous words, because of his ‘sensory and contemporaneous’ 
observance of the threat, his ‘sudden appreciation by sight or sound of a horrifying event, 
which violently agitates the mind’.

 objections to and reform of the offences 
against the person act 
Th ere is much unhappiness with the law of off ences against the person, particularly the 
Off ences Against the Person Act 1861. Aft er all it is hardly surprising that an 1861 Act has 
had diffi  culty dealing with our ‘modern’ problems of email harassment, racially motivated 
assaults, stalking, and HIV infection. Professor Ashworth has referred to the Act being 
‘unprincipled’ and ‘expressed in language whose sense is diffi  cult to convey to juries’. He is 
concerned that ‘it may lead judges to perpetrate manifest distortions in order to secure con-
victions in cases where there is “obvious” guilt but where the Act falls down.’241 Lord Ackner 
has referred to the ‘irrational result of this piecemeal legislation’.242

241 Ashworth (2009: 322).   242 Savage and Parmenter [1992] 1 AC 699, 723.
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Th e most common areas of complaint about the 1861 Act are as follows:
(1) Maximum sentences. Th e maximum penalty for the section 20 off ence (wounding 

or infl icting grievous bodily harm) is fi ve years, which is the same as that for the section 47 
one (assault occasioning actual bodily harm). It seems odd that they should have the same 
maximum sentence, given that the section 20 off ence requires proof of a more serious actus 
reus (grievous, rather than actual bodily harm) and a graver mens rea (foresight of some 
harm, rather than foresight of an assault or battery). In practice, section 20 is treated by 
prosecutors243 and the judiciary as more serious than section 47. It appears then that both 
theory and practice would be better refl ected if section 20 had a higher maximum sentence 
than section 47.

It is also notable that there is a large jump in sentencing from section 20 (fi ve years) to 
section 18 (life). Andrew Ashworth suggests it should be questioned whether the distinction 
between intention and recklessness (at least in the context of off ences which oft en involve 
acts of instinctive violence) is suffi  cient to warrant the diff erence.244

(2) Correspondence principle. Th e correspondence principle has been discussed in 
detail in Chapter 3. In brief its adherents claim that it is wrong to have an off ence where 
the defendant is guilty even though he or she did not intend or foresee the actus reus. For 
 example, a defendant under section 20 should be guilty of causing grievous bodily harm 
only if he intended or foresaw that his act would produce such a result. As we have seen, the 
Off ences Against the Person Act 1861 does not accord with the correspondence principle in 
respect of section 47 (there is no need to intend or foresee actual bodily harm) and section 20 
(there is no need to intend or foresee grievous bodily harm). However, as noted in Chapter 3, 
other commentators reject the correspondence principle (see, e.g., the extract from John 
Gardner, below). ←2 (p.337)

(3) ‘Wound or grievous bodily harm’. Th e actus reus of sections 18 and 20 involves 
wounding or causing grievous bodily harm.245 Th e complaint is that wounding can involve 
a minor cut which may essentially heal in minutes, and that it is wrong to group it together 
with grievous bodily harm. It can be argued that there was some justifi cation in 1861 for 
treating wounding and grievous bodily harm similarly because a cut could (at that time) all 
too easily turn septic and endanger the victim’s life. Th erefore treating a break in the skin 
as equivalent to a life-threatening harm was reasonable. Nowadays those who support the 
1861 Act tend to rely on one of two arguments. Th e fi rst is that a cut, a breaking of the skin, 
involves a signifi cant invasion of the person. It is not just because of the pain that people 
dread injections. Th us, although not as painful as a broken arm (say), the invasion of the 
person’s sense of self in a wounding case is signifi cantly worse. Th e second is that the inclu-
sion of wounding in the off ence could be justifi ed as a deterrent to those who use knives or 
sharp implements in an attack.

(4) Infl ict/cause. As we saw in Part I there is some dispute over the meaning of the words 
‘infl ict’ in section 20 and ‘cause’ in section 18. Probably the position the law has reached is 
that infl ict means the same as cause, in which case it must be asked why the word ‘caused’ 
was not used in both sections. It is certainly confusing that two closely linked sections con-
tain two diff erent words with apparently the same meaning. ←3 (p.345)

243 Crown Prosecution Service (2009b). 244 Ashworth (2009: 323).
245 Th e complaint is weaker in relation to s. 18, where the defendant must intend grievous bodily harm 

(even if in fact he wounded).
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(5) Archaic language. Some commentators and members of the judiciary feel that the 
language of the Off ences Against the Person Act 1861 is archaic and does not describe the 
off ences covered in accessible and clear language.246 Th is has meant, they suggest, that 
the courts have had to give a strained interpretation of the meaning of the sections’ words 
on occasions. One example might be the inclusion of psychological illnesses within the term 
‘bodily harm’.

(6) Th e need for an assault in section 47. Why is there a requirement in section 47 of an 
assault? Why should it not be suffi  cient simply to prove that the defendant caused the victim 
actual bodily harm? Horder gives the example of someone who puts acid in another’s bath, 
causing actual bodily harm. In such a case should there be any doubt that there has been an 
off ence under section 47 because it may not be easy to demonstrate that there was a battery 
or an assault?247

Although the Law Commission and many commentators are convinced by these arguments 
there are few commentators who are willing to stand up for the Off ences Against the Person 
Act 1861. One of the strongest defences of the Act is provided by John Gardner. In the fol-
lowing extract, he replies to some of the objections mentioned above. He starts by challeng-
ing the claim that the Act is irrational:

J. Gardner, ‘Rationality and the Rule of Law in Offences Against the Person’ 
(1994) 53 Cambridge Law Journal 502 at 503–11

The rationality argument fi gures less prominently in the Law Commission’s latest report 
than it does in the consultation paper which preceded it. One can only speculate as to 
the causes of its demotion, but its spirit certainly lives on in the draft Bill. The spirit of the 
argument is captured in the Commission’s comment that ‘sections 18, 20 and 47 of the 
1861 Act . . . were not drafted with a view to setting out the various offences with which 
they deal in a logical or graded manner’. The assumption is that the three offences can, in 
substance, be graded, and that this would be the logical way to defi ne and organise them. 
Between them they deal with matters which would most naturally be dealt with in a hier-
archy of more and less serious offences all conforming to a standard defi nitional pattern. 
The irrationality of the 1861 Act lies in its failure to take this natural path, its failure to carry 
the underlying hierarchy of seriousness over into the actual defi nition and organisation of 
the offences. Thus, section 18 should be regarded, in substance, as an aggravated ver-
sion of section 20; and yet there are miscellaneous differences between the two sections 
which do not appear to bear any rational relation to the aggravation. Likewise, section 20 
should be regarded, in substance, as the more serious cousin of section 47; and yet the two 
offences are drafted in quite different terms, so that the essential difference in point of seri-
ousness is obscured by a mass of other, utterly irrelevant differences. If the sections were 
properly graded in defi nition as they are in substance, then section 18 would surely cover a 
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The law on such matters should be thoroughly governed, in the Law Commission’s words, 
‘by clear distinctions . . . between serious and less serious cases’.

That a section 18 offence should be regarded, in substance, as a more serious version of a 
section 20 offence is easy enough to understand. Section 20 covers malicious wounding and 
the malicious infl iction of grievous bodily harm. Section 18 covers malicious wounding and 
maliciously causing grievous bodily harm, when these things are done with intention to do 
grievous bodily harm or to prevent or resist arrest. The extra element of intention required for 
a section 18 offence obviously accounts for the difference between the sentencing maxima 
(fi ve years’ imprisonment under section 20 and life under section 18), and marks a differ-
ence in point of seriousness (or potential seriousness) which the Law Commission is rightly 
anxious to retain in its hierarchy of replacement offences. The Commission has not even felt 
the need to explain its decision, however, to eliminate the difference in the causal elements 
of sections 18 and 20. Section 20 requires that grievous bodily harm be infl icted, whereas 
for section 18 it need only be caused. The law at present tells us that infl iction requires vio-
lent force. One may cause grievous bodily harm by, for example, passing on an infection or 
poisoning. But one may not infl ict grievous bodily harm in that way. If that is right, one may 
commit a section 18 offence without using violent means, but a section 20 offence requires 
such means. This the Commission apparently holds to be a self-evidently irrational point 
of distinction between the two offences. One may glean the reasons. In the fi rst place the 
distinction between ‘causing’ and ‘infl icting’, as the law presents it, fails the test which the 
Commission uses to determine what factors may affect the seriousness of a crime in this 
area of the law. For the Commission, seriousness varies only ‘according to the type of injury 
that [the defendant] intended or was aware that he might cause’. In the second place, and 
more straightforwardly, the distinction we are looking at appears to operate back to front. 
The extra element of violence is required for the less serious offence, not the more serious. 
The distinction is not merely irrational, it may be said, but perverse. Not so. The distinction is 
easy enough to understand. One must begin by thinking of section 20 as the basic offence, 
and infl iction as the basic mode of causation with which the two offences together are con-
cerned. That is not hard to do. Only someone who mistakes the harm in section 20 for the 
wrong in section 20 would think it irrelevant how the harm came about. For the wrong is that 
of bringing the harm about in that way. In morality, as in law, it matters how one brings things 
about. It matters, fi rst and foremost, in deciding which wrong one committed. You have not 
been mugged, although you have been conned, if I trick you into handing over your money 
by spinning some yarn. You have not been coerced, although you have been manipulated, 
if I get you to do something by making you think you wanted to do it all along. You have not 
been killed, although you have been left to die, if a doctor fails to prescribe life-saving drugs. 
These are matters of intrinsic moral signifi cance. The fact that one infl icted harm rather than 
merely causing it can be, likewise, a matter of intrinsic moral signifi cance. It is this, among 
other things, which distinguishes the torturer, who continues to enjoy a distinctive offence 
all of his own in the Law Commission’s proposals, and an offence, moreover, which is still 
explicitly defi ned in terms of ‘infl iction’. The old section 20 builds on the same moral signifi -
cance, although without restricting attention to the special case of the torturer. Under section 
20, that is to say, one does not merely end up grievously harmed. One is a victim of violence. 
This is the common factor, moreover, which unites the infl iction of grievous bodily harm with 
wounding, accounting for the fact that these sit side by side in a single offence. Thus section 
20 is correctly regarded, not merely as a core offence against the person, but as a core crime 
of violence. Violence is the basic section 20 theme which has to be adapted for the purposes 
of the more heinous offence under section 18.

That the process of adaptation involves extending the crime to cases where grievous 
bodily harm comes about other than by violence—cases where it is caused without being 
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infl icted—may sound paradoxical, but it is in fact a natural move to make. The move is con-
nected with the familiar maxim that intended consequences are never too remote. That 
maxim paints a somewhat exaggerated picture, but to the extent that it speaks the truth it 
proceeds from the thought that those who intend some result could otherwise enjoy a bizarre 
kind of mastery over their own normative situation. They could evade a moral or legal rule 
which is means-specifi c simply by adopting different means. Since the very fact that one 
adopts means to some result entails that one intends it, this kind of evasion is by defi nition 
unavailable to those who do not intend the result. So there is good reason, other things being 
equal, to withdraw some or all of the means-specifi city from a moral or legal rule where its 
violation consists in the intentional pursuit or achievement of some result. That is precisely 
what section 18 does. Lest the fact that it does this be summarily dismissed as mere slip 
of the draftsman’s pen, it is worth noting that section 18 explicitly confi rms the profound 
importance of the point by including the words ‘by any means whatsoever’ in its defi nition, 
words which contrast neatly with section 20’s infl iction-oriented proviso ‘with or without any 
weapon or instrument’. So whether or not one believes that there should be specifi c crimes 
of violence among the most basic offences against the person, as soon as one appreciates 
that section 20 creates such a crime, one can at once grasp the rational explanation for the 
differences between it and section 18.

None of this contradicts the Commission’s view that section 18 should be regarded as 
the more serious version of section 20. On the contrary, it confi rms that view. It merely 
casts doubt on the Commission’s reductive assumption about the kind of variations one 
should expect to fi nd between the defi nitions of more serious offences and those of less 
serious offences. These need not be restricted, as a matter of principle, to variations in the 
confi guration of mens rea and resulting harm. That is the clear message of the relationship 
between sections 18 and 20. When we come to relate sections 18 and 20 to section 47, how-
ever, the message is quite different. What needs to be uprooted here is the assumption that 
the former relate to the latter, in substance, as more serious offences to less serious. That 
assumption needs to be replaced with a sensitivity to the essential qualitative differences 
between section 47 offences and those covered by sections 18 and 20. They are incom-
parably different types of offences, with different basic themes. Looking at the 1861 Act 
one might have thought this obvious. In the fi rst place, section 47 has the same maximum 
sentence as section 20. That instantly alerts one to the possibility that offences under sec-
tions 20 and 47 should be regarded like those under sections 1 and 17 of the Theft Act 1968 
(i.e. theft and false accounting), as offences which are, in essence, neither more serious nor 
less serious than each other. In the second place section 47 belongs clearly to its own family 
of offences, namely those of assault (sections 38 to 47). Since the rest of that family is not 
treated as having some simple scalar relation to section 18 and 20 offences, one may ask why 
section 47 should be thought to be any different.

The answer lies, once again, in mistaking the harm for the wrong. Section 47 prohibits 
assault occasioning actual bodily harm. Because actual bodily harm is plainly a less serious 
variant of grievous bodily harm, too much focus on the harm can lead one to think that section 
47 is, in substance, a less serious variant of section 20. And the harm is obviously where one 
focuses, at the outset, if one adopts the Law Commission’s view that seriousness varies in 
this context only ‘according to the type of injury that [the defendant] intended or was aware 
that he might cause’. But in fact one should pay attention fi rst, in section 47, to the assault, not 
the harm. Here we fi nd a major point of distinction between section 47 and section 20. For 
in spite of the fact that most assaults do involve violence, assault is not a crime of violence. 
Its essential quality lies in the invasion by one person of another’s body space. As every law 
student knows, such an invasion may take one of two forms. It may take the form of a mere 
assault, an invasion of body space without bodily contact but with the apprehension of its 
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imminence, or it may take the form of a battery, when the contact between the two bodies 
actually takes place. The Law Commission’s own proposed redefi nition of assault makes it 
sound as if the contact, apprehended or actual, must be violent. Their draft provisions speak 
of ‘force’ and ‘impact’. But this has never been the common law’s emphasis, and it distorts 
the substance of the offence. One may assault someone without violence: by removing their 
coat or shoes, by sitting too close to them, by stroking their hair, etc. Conversely, one may 
subject another to violence without assaulting them: by luring someone into the path of an 
express train, for example, or by leaving a brick where it will fall on someone’s head. These 
are not peripheral but central cases. They reveal how far the subject-matter of sections 38 
to 47 of the 1861 Act differs, in substance as well as in detail, from that of section 20. The 
accident of drafting is not so much that the assault crimes in sections 38 to 47 diverge from 
the crimes of violence in sections 18 and 20. The accident, on the contrary, is that they ever 
coincide.

It is, of course, no accident that section 47 adds a harm requirement to the element of 
assault. That is precisely what distinguishes a section 47 assault from an assault simpliciter, 
and from the various other special categories of assault specifi ed in the 1861 Act and else-
where. It would be a mistake to jump to the conclusion, however, that the harm plays the same 
logical role in section 47 that it plays in sections 18 and 20. In common with other aggravated 
assault provisions, but quite unlike sections 18 and 20, section 47 creates a crime of con-
structive liability, i.e. a crime which one commits by committing another crime. Committing 
a certain crime, e.g. assault or dangerous driving, may always carry the risk of harm, or other 
primary risks. But in a constructive liability context, it also exposes one to secondary risks, 
risks of additional liability, which one would not have faced but for one’s commission of the 
original crime. Under section 47, those who commit the crime of assault take the risk, not 
only that it will occasion harm (the primary risk), but also that, if it does, they will have com-
mitted a more serious crime (the secondary risk). They likewise take the risk, under section 
51 of the Police Act 1964, that their assault will be upon a police offi cer in the execution of his 
duty (the primary risk), and that, if it is, they will again have committed the more serious crime 
of assaulting a police offi cer in the execution of his duty (the secondary risk). And so on. By 
committing an assault one changes one’s own normative position, so that certain adverse 
consequences and circumstances which would not have counted against one but for one’s 
original assault now count against one automatically, and add to one’s crime.

Constructive offences, although common enough even in modern legislation, are not 
easily accommodated within the criminal law principles espoused by many contemporary 
criminal lawyers, and taken for granted by the Law Commission. In particular, such offences 
violate what Andrew Ashworth calls the ‘correspondence principle’, whereby every element 
of the actus reus must carry with it a corresponding element of mens rea. Fortunately, this 
‘correspondence principle’ is not and never has been a principle of English law. The relevant 
principle of English law is actus non facit reum nisi mens sit rea; no guilty act without a 
guilty mind. Constructive offences, when they are properly conceived and designed, do 
not violate this principle. The more basic offences with which they are associated require 
mens rea, and that mens rea is naturally carried over into the constructive offence. The 
guilty act must therefore still be attended by a guilty mind, in line with actus non facit reum 
nisi mens sit rea. What need not be attended by any mens rea are the consequences and 
circumstances, the risk of which one bears because one committed the original crime. For 
if these were attended by mens rea, that would make a nonsense of the idea, at the heart 
of all constructive liability, that those who embark on crimes, or at least certain risky crimes, 
change in the process their own normative positions regarding the risks they take. That is 
why there is no grand departure from principle in the House of Lords’ recent, and I would say 
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overdue, confi rmation that section 47 of the 1861 Act has no mens rea requirement apart 
from the mens rea of assault. It also explains the causal element in section 47, the element 
of ‘occasioning’. The chain of ‘occasioning’ should be regarded as very elastic, stretching to 
harms rather more remote than any which are caused or infl icted. You lunge towards me, I 
step backwards, someone’s umbrella trips me up, I fall backwards, a cyclist runs me over. 
The assault occasions the resulting harm even though it does not cause it. Section 47 liabil-
ity may therefore arise even though the actual bodily harm comes about by a very indirect 
route, perhaps involving successive coincidences. In committing an assault, on this view, 
one bears not only the risk that harm will come about, but also, up to a point, the risk of how 
it will come about. In respect of the harm, then, some of the protection of the doctrine of 
novus actus interveniens is forfeited by the assaulter, along with some of the protection of 
the doctrine of mens rea.

In line with its general principle of offence seriousness, the Law Commission would 
restore both of these protections. In the process it would remove the section 47 offence 
from the assault family, drop its constructive elements, and replace it with an offence in the 
same family as those offences which would serve as replacements for sections 18 and 20. 
Yet this move is not a replacement of less rational organisation with more, as we can now 
see, but a choice between two possible rational arrangements in the law of non-sexual and 
non-fatal offences against the person. After all, we have just supplied a perfectly rational 
explanation for the main features of the section 47 offence, understood as a variation on the 
assault theme. There are also, as the Law Commission shows, rational explanations for the 
features of the proposed replacement for section 47, understood as a variation on the theme 
of sections 18 and 20. The point is, however, that one cannot have it both ways, since the 
assault theme (invasion of body space) is not the same as the theme of sections 18 and 20 
(personal violence). The Law Commission can make their proposed arrangements seem to 
have it both ways only by diluting the two themes so that they become harder to distinguish. 
The violence theme is weakened in the replacements for sections 18 and 20 by the eradica-
tion of the ‘infl iction’ paradigm. At the same time the spatial invasion theme is weakened in 
the restatement of assault by concentration on ‘force’ and ‘impact’. But this two-way rap-
prochement generates a regrettable loss of discrimination in the law of offences against the 
person which no amount of rational reordering can compensate. It represents a triumph of 
reductive thinking. Codifi cation need not be like this. In the law of offences against property, 
excellently codifi ed during the 1960s and 1970s, we fi nd many different offences involving 
much the same harms. Whether one is a victim of theft, deception, criminal damage or mak-
ing off, one is harmed by being deprived of one’s belongings. Yet this codifi cation did not 
seek to eradicate the different themes of the different offences, and turn out some general 
scale of seriousness. On the contrary, it went out of its way to capture these different themes 
in precise and differentiated language. That is because, in the realm of property offences, the 
harm does not capture all that is interesting, or rationally signifi cant, about the wrong. Nor 
are things any different in the law of offences against the person. In substance, the wrong 
of an assault crime is different from the wrong of a section 20 crime much as the wrong of 
theft is different from the wrong of fraud. The two may happen to overlap, even across a large 
proportion of their terrain, but one cannot in principle unify them into a neatly scaled family 
of crimes. Indeed the Law Commission recognises this, in spite of its own inclinations, by 
preserving distinct offences of poisoning and torture, and by hiving off the sexual offences 
to a different corner of the codifi cation agenda. One may ask why the basic thematic separa-
tion of sections 18 and 20 from section 47 does not also deserve preservation. Certainly the 
rationality argument does not supply the answer, for there is nothing irrational, to speak of, in 
either section 47 or sections 18 and 20.

overdue, confi rmation that section 47 of the 1861 Act has no mens rea requirement apart
from the mens rea of assault. It also explains the causal element in section 47, the element
of ‘occasioning’. The chain of ‘occasioning’ should be regarded as very elastic, stretching to
harms rather more remote than any which are caused or infl icted. You lunge towards me, I
step backwards, someone’s umbrella trips me up, I fall backwards, a cyclist runs me over.
The assault occasions the resulting harm even though it does not cause it. Section 47 liabil-
ity may therefore arise even though the actual bodily harm comes about by a very indirect
route, perhaps involving successive coincidences. In committing an assault, on this view,
one bears not only the risk that harm will come about, but also, up to a point, the risk of how 
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are things any different in the law of offences against the person. In substance, the wrong
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of crimes. Indeed the Law Commission recognises this, in spite of its own inclinations, by
preserving distinct offences of poisoning and torture, and by hiving off the sexual offences
to a different corner of the codifi cation agenda. One may ask why the basic thematic separa-
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 proposed reforms to the offences against 
the person act
Th e Home Offi  ce has proposed replacement of the off ences with a more coherent pattern of 
off ences:248

(i) A person is guilty of an offence if he intentionally causes serious injury to another.

(ii) A person is guilty of an offence if he recklessly causes serious injury to another.

(iii)  A person is guilty of an offence if he intentionally or recklessly causes injury to 
another.

(iv) A person acts intentionally with respect to a result if—

it is his purpose to cause it, or(a) 

although it is not his purpose to cause it, he knows that it would occur in the ordi-(b) 
nary course of events if he were to succeed in his purpose of causing some other 
result.

(v)  A person acts recklessly with respect to a result if he is aware of a risk that it will 
occur and it is unreasonable to take that risk having regard to the circumstances as 
he knows or believes them to be.

(vi) Injury means physical injury or mental injury.

(vii)  [Save for the offence of intentionally causing serious injury] physical injury does not 
include anything caused by disease but (subject to that) it includes pain, unconscious-
ness and any other impairment of a person’s physical condition.

(viii) A person is guilty of an offence if—

he intentionally or recklessly applies force to or causes an impact on the body of (a) 
another, or

he intentionally or recklessly causes the other to believe that any such force or (b) 
impact is imminent.

Th ere are two points of particular note about these proposals. Th e fi rst is that they largely 
accord with the correspondence principle: a person is only responsible for the degree of 
injury he foresaw or intended.249 Th e second is that the language used is simple and readily 
comprehensible.

But such praises are, however, exactly the reasons why others oppose the proposals. 
Jeremy Horder sees the simplicity of the language as a vice.250 He would prefer a statute 
which defi ned precisely the wrong that the defendant had done to the victim (e.g. that it 
would be an off ence if the defendant ‘castrates, disables, disfi gures, or dismembers . . . or 
removes an internal body part’ of a victim). He argues that such a statute would comply 
with labelling theory (described at p.14) by accurately and precisely defi ning the wrong 
done to the victim. William Wilson adopts this argument but suggests that labels such as 

248 Home Office (1998c). Th e proposals were made in 1998, but there have been no signs of the proposals 
being legislated in the near future.

249 Th ey are perhaps not in perfect accord with the correspondence principle because there is no distinc-
tion drawn in (iii) between intentionally and recklessly causing injury.

250 Horder (1994b).
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impact is imminent.
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baby  beating and fi ghting at football matches would better capture society’s condemnation 
of activities. As he points out, tabloid newspapers are keen to use such labels, rather than 
just saying they cause harm, because not all assaults are regarded in the same way.

Th e strongest objection to Horder’s or Wilson’s proposals would be the possibility of a 
defendant appealing unmeritoriously against a conviction, on the basis that he was not 
charged with precisely the correct kind of assault. For example, using Horder’s suggestion, 
much court time and eff ort might be spent by a defendant claiming ‘I did not disable, I dis-
fi gured’. In contrast, by adopting the broader defi nition ‘causing serious injury’ in the Home 
Offi  ce’s proposals such arguments could be avoided.

QU E ST IONS
Is it more important to have an off ence which accurately describes what the defend-1. 
ant has done to the victim, or to have off ences which broadly defi ne the defendant’s 
harm and can be speedily prosecuted?
Do you fi nd the distinction John Gardner draws (in the passage above) between the 2. 
harm done to the victim and the wrong done to the victim a useful one?
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 consent
. defence or actus reus?
Is it better to regard the consent of the victim as a defence or its absence as an aspect of 
actus reus? In Part I we noted that the House of Lords in Brown251 regarded consent as a 
defence to a charge of assault. In the following passage, Stephen Shute considers how the 
law should approach that issue. He is considering the Law Commission’s consultation 
paper on consent in the criminal law. Here he is criticizing the assumption in that paper 
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that consent should be regarded as a defence to a criminal off ence rather than its absence 
being an element of the actus reus:

S. Shute, ‘The Second Law Commission Consultation Paper on Consent (1) 
Something Old, Something Borrowed: Three Aspects of the Project’ [1996] 
Criminal Law Review 684

2. The Offence/Defence Distinction: Something Old

Although the second Consultation Paper courageously breaks new ground in relation to mis-
taken belief in consent, in other respects it falls solidly behind the doctrinal lead provided by 
the fi rst Consultation Paper. A striking example is that both Papers take it for granted that 
consent operates as a ‘defence’ to certain forms of criminal liability. In this the Commission 
makes two key assumptions about the structure of criminal law: fi rst, that sound theoretical 
distinction can be drawn between the offence and the defence elements of a crime; and, 
second, that consent lies exclusively on the defence side of this theoretical divide. As we 
shall see, however, these two assumptions are unhappy bedfellows, for the most attractive 
argument in support of the fi rst inevitably undercuts the plausibility of the second.

The claim that it is possible to distinguish clearly between the offence and defence ele-
ments of a crime has not gone unchallenged. Glanville Williams, for example, has argued 
that the distinction is largely dependent upon accidents of legal drafting and of no analytical 
importance. Nonetheless, support for the distinction can be derived from the fact that in 
modern Western legal systems criminal laws are intended to affect the reasoning patterns 
of those who live under them. This insight allows for the development of a reason-based 
account of the offence/defence distinction according to which the offence elements of a 
crime are those things which the law always takes there to be a reason ‘not to do’ and the 
defence elements are exculpatory provisions which apply only once that initial prohibition 
has been breached.

The explanatory power of such a reason-based account has been well illustrated by 
Kenneth Campbell in an important article on the topic in which he discusses the example of 
a government that wishes to make it an offence for a householder to operate a radio receiver 
without a licence. How, Campbell asks, should such a prohibition be drafted? The answer, 
he says, depends on whether the government thinks there is always a reason against oper-
ating a radio receiver or whether it considers that there is only a reason against operating a 
radio receiver if one does so without a licence: if the latter, the government should defi ne 
the offence element of the crime narrowly as ‘operating a radio receiver without a licence’; 
if the former, the offence element of the crime should be ‘operating a radio receiver’ and the 
government should then add a special defence for those householders who have a licence.

Campbell’s example is instructive. It not only reveals that a reason-based approach can 
provide a principled way of separating out the offence elements of a crime from the defence 
elements, but it also shows that the Law Commission is wrong to assume dogmatically 
that consent must always fall on the defence side of the line. Everything, in fact, depends 
on the underlying value judgments, which are themselves sensitive to the context in which 
the issues arise. Sometimes, of course, the foundational value judgments will be obscure, 
which may make it diffi cult if not impossible to decide into which category any given element 
might fall. But on other occasions the value judgments are clear. A crime where this is true 
is rape and, pace the Commission, rape also illustrates that there can be situations where 
consent (or lack of it) should be seen as an offence element of a crime rather than as a sepa-
rate defence. According to the reason-based account outlined above, if there were always 
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a reason against having sexual intercourse, the offence element of rape should be defi ned 
as ‘engaging in sexual intercourse’ and a special defence should be added to cover those 
cases where consent was present. However drafting a statute in this way seems wrong. The 
reason is that it refl ects a morality that is foreign to us. We simply do not think that there is 
always a reason against sexual intercourse. We are much happier, therefore, with a defi ni-
tion of rape which includes consent in the defi nition of the offence rather than allowing it to 
operate as a separate defence that only comes into play as an after-thought once the initial 
prohibition has been breached.

The example of rape should give the Commission pause for thought, especially if its 
ultimate aim is to provide a comprehensive code to govern all aspects of English criminal 
law. It is to be hoped, therefore, that in its fi nal Report the Commission will show greater 
sensitivity to the context in which the issue of consent is set and allow for the possibility 
that, in some cases at least, consent should be regarded as an offence rather than a defence 
element of a crime.

. the dispute over brown
Th e decision of the House of Lords in Brown252 is one of the most controversial in recent 
years. It has been greatly criticized, and even the few who are sympathetic to the conclu-
sions reached by the majority are not impressed by the reasoning used.253 For example, Lord 
Jauncey’s argument that holding the defendants’ actions to be lawful would be to give ‘judi-
cial imprimatur’ to the actions cannot, with respect, be correct. To hold an action lawful 
does not indicate that the law approves of it. Adultery is not illegal, but this does not mean 
that it is approved of by the law; indeed adultery is a ground of divorce. ←6 (p.373)

Key to the diff erences between the speeches of the majority and minority are their start-
ing points:

Th e majority saw the case as involving violence. One person should not infl ict vio-(1) 
lence upon another unless there are very good reasons for doing so. Th e provision of 
sexual pleasure is not suffi  cient.254 Indeed the majority went further than they needed 
in saying that not only does sadomasochistic sex not benefi t society, it in fact has the 
potential to cause serious harms.
Th e minority saw the case as involving consensual private sexual activity.(2) 255 Th ey 
argued that unless there are strong reasons to render such conduct unlawful it should 
be permitted. No reasons had been produced to justify rendering the defendants’ con-
duct unlawful.256

Th e arguments in favour of Brown
Th e arguments of the majority can be summarized as follows:

252 Ibid. For useful discussions, see Giles (1994) and Bix (1993). 253 W. Wilson (2002: ch. 1).
254 Indeed the majority thought there were very good reasons why the activity should not be allowed.
255 Th e European Court of Human Rights held that the conviction of the appellants in Brown did not 

infringe their right to respect for their private life under Art. 8 of the European Convention on Human 
Rights. It was held that the convictions could be justifi ed as necessary in the interests of protecting the health 
or morals of the public (Laskey, Jaggard and Brown v UK (1997) 24 EHRR 39). For a discussion of that case, 
see Moran (1998). 

256 For a very useful article expounding the approach of the minority, see Kell (1994).
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Concerns about the participants in sadomasochism
Th e majority expressed the following ways in which they believed permitting sadomaso-
chistic sexual activities could harm the participants:

Th e majority expressed concerns that groups of sadomasochists may be insuffi  ciently (1) 
organized, leading to non-consensual injuries being caused. For example, if in the 
middle of the activity one person withdraws his consent,257 the other, caught up in 
the sexual excitement of the moment, may continue. Th ere was no evidence that 
this had occurred with the group in Brown, but the majority presumably feared that 
other groups would be less well run. Lord Jauncey feared that there were particular 
concerns that this might occur if members of the group had taken alcohol or illegal 
drugs.258

Lord Templeman was concerned that the results of the appellants’ actions were (2) 
‘unpredictably dangerous’. So because the ‘victims’ could not be aware of the potential 
consequences of the activity their consent should be regarded as suspect.
Lord Templeman suggested that the consent of some participants to sadomasochistic (3) 
group sex should be regarded as dubious. He had in mind particularly the fact that 
many of the ‘victims’ in Brown were aged about 21, while the appellants were middle-
aged men. Th ese concerns are also found in the writings of some feminist commenta-
tors that sadomasochism may in fact disguise incidents of domestic violence or the 
abuse of vulnerable people.259

Th e response of the minority to these concerns is that it might be better to prosecute when-
ever the victims did not truly consent rather than to outlaw all sadomasochistic activities.

Concerns that the activities would harm others
Th e majority indicated that they were concerned that the activities might lead to harms 
to members outside the group. Lord Templeman suggested that to permit sadomasochistic 
activities would ‘breed and glorify violence’. It was feared that the activities could overspill 
into illegal activities against non-consenting victims who were not members of the group. 
Th e minority found there was no evidence to suggest that such fears were well founded.

Moral outrage at what the defendants did
It was clear that the majority of their Lordships felt moral outrage at what the appellants had 
done. Lord Templeman described the activities as an ‘indulgence of cruelty’. He explained 
that ‘infl iction of pain is an evil thing’. Lord Lowry referred to the ‘perverted and depraved 
sexual desire’ of the appellants.

An argument, not made explicitly by the majority but which could be used to support 
their approach, is that there is an important taboo in society against deliberately infl ict-
ing harm on another. Th e protection of this taboo is crucial if society is not to slip into 

257 Apparently in sadomasochistic groups it is common to rely on a special word or phrase which when 
uttered indicates that the individual no longer consents to the harm being caused.

258 Although it might be added that the horseplay exception is far more open to misuse in cases of bully-
ing than permitting sadomasochism would be (Padfield 1992).

259 Hanna (2001). Other feminist writers do not share these concerns (Pa 2001).



6 non-fatal non-sexual offences against the person | 399

 barbarism.260 However, as William Wilson suggests, ‘As things now stand, no threat to soci-
ety’s moral integrity is likely to result from the esoteric practices of a group of homosexuals, 
beyond the odd burst blood vessel suff ered by “Outraged of Tunbridge Wells”.’261 But he goes 
on to suggest that there is ‘one fundamental residual moral value’ which forms a building 
block of society and that is that ‘hurting people is wrong’.262 To others in our multi-cultural, 
multi-faith society we have so many diff erent notions of right and wrong that it is not pos-
sible to talk of key moral principles that form the cement of our society.

Dennis Baker has argued that ‘A person can waive his right not to be harmed, but he can-
not waive his right to maintain a certain level of dignity as a human being.’263

In the following passage, Antony Duff  develops a similar argument: that it is permissible 
for the state to prohibit dehumanizing behaviour. He starts discussing the point made by 
Irving Kristol,264 that we would not be happy to permit a gladiatorial contest which specta-
tors paid to witness:

A. Duff, ‘Harms and Wrongs’ (2001) 5 Buffalo Criminal Law Review 13 at 39–41

If we tried to explain what is so disturbing about the gladiatorial example (apart from the 
likely further effects of such activities), we might talk not just of ‘the objective regretability of 
millions deriving pleasure from brutal bloodshed’, but of the dehumanization or degradation 
perpetrated by the gladiators on each other, and by the spectators on the gladiators and on 
themselves. We might talk in similar terms, though with less emphatic insistence, about the 
sadomasochism of R v Brown. Whilst there were no spectators to degrade or be degraded, 
we might still say that the participants were degrading or dehumanizing themselves and each 
other. This would involve an appeal, in both cases, to a normative conception of ‘humanity’— 
of what it is to be human and to recognize the humanity of others, and of what it is to deny or 
fail to respect that humanity in others or in oneself.

What makes Kristol’s gladiatorial combat dehumanizing and degrading is not just the fact 
that the participants are trying to kill each other. Though radical pacifi sts might argue that a 
proper respect for the humanity of others absolutely precludes trying to kill them, most who 
take humanity seriously allow that we can respect the humanity even of those whom we 
try to kill, for instance in a just war. Nor need we think that every kind of individual combat 
(outside war) in which the participants try to kill each other must be dehumanizing. We might 
be able to recognize a social practice of dueling or of jousting as one in which the partici-
pants can respect each other’s humanity. Whether such a practice could be consistent with a 
mutual recognition of, and respect for, the humanity of the participants would depend on the 
structure of values and conceptions which forms its social context and which provides the 
participants (and spectators, if any) with their expected motivations. Can we, for instance, 
see the practice of jousting as one in which citizens can display those martial virtues on which 
the defense of their families and country depend? Can we see the practice of dueling as one 
in which honor can be vindicated and restored between gentlemen? If we can, we can also 
see these practices as at least consistent with a respect for the humanity of the participants. 
The participants can respect each other as participants in a noble enterprise. Spectators can 
watch with admiration these displays of appropriate human excellences.

260 See e.g. Devlin (1965) where Lord Devlin in an academic article has written of the ‘moral cement’ 
which holds our society together (see p.405 for further discussion).

261 W. Wilson (1992: 392). 262 W. Wilson (2002: ch. 1). 263 Baker (2008).
264 Kristol (1971).
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see these practices as at least consistent with a respect for the humanity of the participants.
The participants can respect each other as participants in a noble enterprise. Spectators can
watch with admiration these displays of appropriate human excellences.
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I do not say that we should see any actual historical practice of jousting or dueling in this 
light. My point is only that combats to the death are not necessarily inconsistent with a 
mutual respect for each other’s humanity amongst the combatants, or with a due recognition 
amongst the spectators of the humanity of the participants. Kristol’s gladiatorial combats, 
however, are inconsistent with such respect. They are commercial events. What motivates 
both promoters and gladiators is the prospect of making money from paying spectators. 
What the gladiators must do, to earn their pay, is to give the customers what they want; and 
what they want is not the display of martial virtues that can be admired for their civic worth, 
but ‘brutal bloodshed’ that they encourage by ‘their bloodthirsty screams’. But the ‘brutality’ 
that the spectators are paying to see, and that the gladiators must aim to provide, is (one 
might say ‘by defi nition’) a denial of the humanity of those involved. They are reduced to 
‘brutes’ who must try to maim and kill each other for the amusement of a paying and baying 
crowd.

The defendants in R v. Brown were not performing for paying spectators. But they were 
(on one reading of sadomasochism), trying precisely to degrade and humiliate each other. 
They were enacting rituals of torture, which treat the person tortured as, or try to reduce 
him to, a humiliated and degraded animal. This conduct was, no doubt, set in a larger con-
text in which they treated and respected each other as human equals, and they degraded 
each other in this way only because each freely consented to it. Nonetheless, what they 
consented to and sought was treatment that, in itself, denied their humanity.

Of course, much more work is needed to fl esh out the normative conception of humanity 
on which these comments about Kristol’s gladiators and R v. Brown depend. But I hope I 
have said enough to make such appeals to ‘humanity’ familiar and plausible.

It should be noted that in later writing Duff  appears to have taken a diff erent view to that 
expounded above. He has written ‘the argument is that the Brown defendants’ conduct is 
worthy of at least our moral respect: it is orientated toward morally legitimate ends (mutual 
sexual pleasure); it is informed by morally admirable values (love and respect); even if the 
means by which those ends are pursued and those values are expressed are unusual, and to 
others’ eyes shocking, when understood in their particular context they lose their morally 
shocking character.’265

Th e arguments against Brown
Th e arguments for the approach of the minority were in part rejecting the approach of the 
majority, as already mentioned above. Th e minority’s view is based on the principle that 
private consensual activities should be rendered illegal only if it can be shown that such con-
duct harms society. One point strongly in favour of the minority’s approach is that the list 
of exceptional circumstances in which consent can provide a defence (e.g. surgery, sports) 
is more easily explained by the approach of the minority than the majority. For example, it 
is easier to explain that the rough and tumble horseplay, tattooing, and religious fl agellation 
exceptions form the minority’s perspective (such actions do not harm society) than it is to 
explain them from the majority’s point of view (such actions are benefi cial to society and 
so the violence is justifi ed). Th e best response for supporters of Brown may be to suggest 
that what the majority objected to in Brown was the intentional infl iction of harm.266 Th e 
exceptional cases, on this explanation, are explained on the basis that they involve situations 
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where the defendant does not intend to cause the harm but rather to play a sport, take part in 
rough games, give a tattoo, etc. By contrast, in Brown the defendants intended to infl ict pain 
because if there had been no pain their activities would have been a fl op for all concerned.267

Th is would also explain the decision in Wilson268 because in that case it was not part of 
Mr Wilson’s purpose that Mrs Wilson suff er pain.

Some opponents of the decision in Brown have seen prejudicial attitudes in the courts’ 
decisions in this area. In particular they reveal what the courts see as appropriately ‘manly’ 
behaviour.269 Real men may set each other alight as part of a prank (Aitken), but do not 
wound each other for sexual pleasure (Brown).

In the following passage, Paul Roberts approaches the question of the relevance of the 
victim’s consent in a criminal case from a philosophical perspective. He outlines three 
approaches that could be taken: liberalism, paternalism, and legal moralism:

P. Roberts, ‘Appendix C’ in Law Commission Consultation Paper No. 139, Consent 
in the Criminal Law (London: HMSO, 1995), C. 39–C. 72

Liberalism and Criminalisation

C. 39 The centrality of autonomy in the liberal’s scheme of values gives him a preference for 
minimal state intervention in people’s lives. The liberal is particularly hostile to state interven-
tion through the mechanism of criminal prohibition and regulation, for the obvious reason 
that criminalisation is the state’s most coercive form of social control. What could be more 
invasive of personal autonomy than a system of prohibitions backed by sanctions, including 
fi nes, community service and incarceration, administered and enforced by full-time profes-
sional investigators, prosecutors, judges and prison offi cers? As Raz observes:

‘[C]oercion by criminal penalties is a global and indiscriminate invasion of autonomy. Imprisoning 
a person prevents him from almost all autonomous pursuits. Other forms of coercion may be less 
severe, but they all invade autonomy, and they all, at least in this world, do it in a fairly indiscriminate 
way. That is, there is no practical way of ensuring that the coercion will restrict the victims’ choice 
of repugnant options but will not interfere with their other choices.’

C. 40 The criminal law places direct limits on individual freedom which the liberal wants 
to keep to a minimum. But that there must be limits to individual freedom is implicit in the 
liberal’s own position, for the absolute autonomy of one is incompatible with the autonomy 
of any others. Brown’s freedom to punch Green in the face is clearly at odds with Green’s 
freedom to go about his business without suffering violent assault. The liberal does not value 
absolute liberty (‘licence’), but rather the maximum individual liberty that is compatible with 
similar liberty for all. That is, the liberal supports the harm and offence principles, as elabo-
rated and augmented for example by Feinberg, but she cannot countenance criminalisation 
on any other basis. For the liberal the harm and offence principles exhaust the moral limits 
of the criminal law.

C. 41 The criminalisation of harm to others has a strong intuitive appeal, as was noted 
above, but it is necessary to say something more at this point about the criminalisation 
of offence. Liberals support the offence principle because some forms of offence can 
be so extreme and protracted that they unacceptably infringe the autonomy of unwilling 

267 See Weait (2005b: 108–10) for some powerful criticism of this way of reading the case.
268 [1996] 2 Cr App R 241. 269 Bibbings (2001).
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observers and are therefore, on liberal principles, legitimate candidates for criminalisation. 
The liberal is, however, extremely cautious in using the criminal law to this end and will 
only endorse an offence principle that is properly qualifi ed and carefully circumscribed. 
The reason is clear: since just about every conceivable activity might give offence to some-
body, everybody’s autonomy would be severely and unacceptably curtailed if the criminal 
law routinely targeted offensive conduct. This point is deployed with particular force in 
response to the argument that conduct should be criminalised solely on the basis that 
people are repelled by the mere thought of it going on in private. In most cases, people 
who use this argument are not really claiming that they are offended by the conduct, but 
rather that it is evil and should be stopped. This is a legal moralist argument, to which 
no liberal would subscribe. But suppose that someone really was offended by the mere 
thought of, say, consensual ‘unnatural sexual intercourse’ taking place behind locked doors 
and closed shutters, to such an extent that his obsession with the thought of it dominated 
and disrupted his life to a seriously detrimental extent. How would the liberal (or anybody 
else) deal with this situation? We would surely say that the cause of that person’s malady 
is his own abnormal sensitivity. We might set about helping him to deal with his illness, 
but we would not pass criminal laws which indiscriminately restrict the freedom of other 
people with normal sensibilities. The liberal, at any rate, will only countenance criminalis-
ing offence which is extreme and unavoidable, and this can never be said of activity which 
takes place in private.

Consent and the Harm Principle

C. 42 It follows from the fact that liberalism will only countenance interference with individual 
liberty in order to prevent harm or serious offence to others that it is inconsistent with liberal 
principles to criminalise self-injury. Self-injury may be in the actor’s interests and contribute 
to his well-being overall, as where a man cuts off his fi nger to prevent the spread of infection, 
but the liberal will not interfere with his determination to injure himself even where injury is 
not in his interests. This man chooses, perversely we may think, to set back his own inter-
ests, but he does not wrong himself. From the liberal perspective, his conduct is not within 
the legitimate province of the criminal law. Moreover, a person who genuinely consents 
to being harmed by another cannot be said to be wronged in the relevant sense either, as 
Feinberg explains:

‘The harm principle will not justify the prohibition of consensual activities even when they are 
likely to harm the interests of the consenting parties; its aim is to prevent only those harms that 
are wrongs.’

C. 43 Feinberg poses the question whether a person can ever be wronged by conduct to 
which he has fully consented, and then proceeds to answer it:

‘There is a principle of law which emphatically answers this question in the negative: Volenti 
non fi t injuria (“To one who has consented no wrong is done”). This ancient maxim is found in 
the Roman Law and has a central place in all modern legal systems. Perhaps the earliest argu-
ments for it are found in Aristotle’s Nicomachean Ethics. One person wrongs another, accord-
ing to Aristotle, when he infl icts harm on him voluntarily, and a harmful infl iction is voluntary 
when it is not the result of compulsion, and is performed in full awareness of all the relevant 
circumstances including the fact that the action is contrary to the wish of the person acted 
upon. Therefore it is impossible for a person to consent to being treated unjustly (wronged) 
by another, for this would be to consent to being-treated-contrary-to-one’s-wishes, which is 
absurd.’
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The liberal position on criminalisation and the effect of consent can be derived directly from 
the principles contained in the last quotation:

‘It follows from these premises that no one can rightly intervene to prevent a responsible adult 
from voluntarily doing something that will harm only himself (for such a harm is not a “wrong”), and 
also that one person cannot properly be prevented from doing something that will harm another 
when the latter has voluntarily assumed the risk of harm himself through his free and informed 
consent.

‘[F]ully valid consent ought to be a defense to all the crimes that are defi ned in terms of indi-
viduals acting on other individuals, including battery, [serious injury] and murder. . . . Collaborative 
behaviour ought never to be criminal when the collaboration is fully voluntary on both sides and 
no interests other than those of the collaborative parties are directly or substantially affected. (The 
latter position excludes as proper crimes sodomy, bigamy, adult incest, prostitution, and mutual 
fi ghting, among other things.)’

Paternalism

C. 58 As applied to the proper scope and content of the criminal law, ‘legal paternalism’ may 
be defi ned thus:

Legal Paternalism: It is always a good reason in support of a prohibition that it is probably necessary 
to prevent harm (physical, psychological, or economic) to the actor himself.

C. 59 The legal paternalist advocates just what the liberal denies: that the state may be 
justifi ed in using its most coercive powers to force a person to act or forbear to act against his 
will in order to promote his own self-interest and well-being.

Paternalism Ideals and Values

C. 60 Legal paternalism coheres with those philosophies which place a greater value on 
the attainment of some objective or end-state than on the ideal of autonomy. The defi ning 
feature of legal paternalism is that it justifi es criminal prohibitions exclusively on the grounds 
that they promote an actor’s own welfare; that is, it endorses state interference with one’s 
freedom of choice and action for one’s own good. . . . 

Paternalism and Criminalisation

C. 61 The challenge for the legal paternalist in marking out the moral limits of the criminal 
law is to explain why the promotion of an individual’s welfare should take precedence over 
the liberal preference for respecting his or her autonomy. The paternalist faces an up-hill 
battle because the ideal of liberty/autonomy is greatly treasured by, and deeply ingrained in, 
the (political) culture of this country. Its effects on public and private thought and action are 
pervasive and diffuse. Nevertheless, the perfectly familiar notion of a man being mistaken 
about what is in his own best interests, and consequently acting in a way that is detrimental 
to his own well-being, lends to the paternalist’s argument a degree of plausibility. Suppose 
a person is about to do something—say, give away all her earthly belongings to a religious 
sect—which is manifestly against her interests and which she will soon come to regret. Her 
proposed action will greatly diminish her well-being by effectively closing off most of the val-
uable options and projects which she might otherwise have used her wealth to pursue. Her 
decision to divest herself of her property will make her destitute and thoroughly miserable. Is 
the state impotent in this situation? Is not the liberal’s insistence that such people should be 
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left to their fate lofty, detached or even callous? The paternalist seems to have the answer: 
we should legislate to save people from themselves, to prevent them from doing grave harm 
to their own welfare. People should therefore be prohibited from assigning all their property 
to religious sects, and such transactions should be declared null and void for the purposes of 
the civil law of property.

C. 62 The paternalist argument for criminalisation has a certain plausibility when it is 
applied to this kind of scenario, and over the years it has attracted some illustrious support-
ers. One of these was J S Mill, who held that nobody was free to sell himself into permanent 
slavery, since that would be to relinquish irrevocably the very freedom that he saw as each 
person’s inalienable birth-right. On closer inspection, however, the paternalist argument is 
not as attractive as it may at fi rst appear. When one tries to evaluate paternalistic justifi ca-
tions for criminal prohibitions there are three points that must be borne fi rmly in mind.

C. 63 First, the paternalist argues from a philosophical slippery slope and is at constant risk 
of taking a tumble. The fact is that many of us make life-style choices which do not promote 
our immediate or long-term interests. Smoking certainly falls into this category of choices: 
for the paternalist it should be a clear target for criminalisation. But the point goes much fur-
ther. If (as seems plausible) a balanced, healthy diet and regular exercise would be in every 
person’s interests the paternalist has a reason for criminalising fatty foods and sedentary life-
styles. Risk-taking without good reason would also be ruled out. Sky-diving, mountaineering 
and most contact sports would have to be criminalised. In principle, the paternalist seems 
to be committed to using the criminal law to turn us all into super-fi t, clean-living ‘spartans,’ 
whether we like it or not. Paternalism seems less attractive when its implications are made 
apparent.

C. 64 Secondly, some criminal prohibitions which have intuitive appeal and which are often 
justifi ed by paternalist arguments are in fact best explained in terms of the harm principle 
and are therefore perfectly consistent with liberalism. Professor Glanville Williams gave an 
example of one such prohibition when he explained the rationale behind the criminalisation 
of duelling. At fi rst sight this appears to be a paternalistic measure: (presumably) men who 
wanted to defend their honour in the traditional way were prevented from doing so for their 
own good. We are told, however, that many people were in fact hounded into duels against 
their will because prevailing social expectations effectively robbed them of any say in the 
matter. Once a man was slighted he was bound to offer a duel and his tormentor was bound 
to accept the challenge, even if neither wanted to fi ght. The duelling statute was therefore an 
exemplar of the harm principle. Far from interfering with people’s choices in order to promote 
their welfare, by ‘setting men free from the tyranny of custom’ the statute gave effect to their 
authentic desires not to be injured at the hands of another. The liberal can and does support 
this type of statute without appealing to paternalistic arguments.

C. 65 And thirdly, the liberal need not be as austere or uncompassionate as the paternalist 
paints her, because situations in which people might foolishly impair their own welfare do 
not present a straight choice between criminalisation and inaction. Modern-day liberals fol-
low Mill in pointing out that the state can do a great deal to assist people to make the right 
choice without resorting to the coercion of criminal sanctions. The liberal state can educate, 
inform, remonstrate, persuade and exhort, and provided that it stops short of outright coer-
cion it retains its liberal credentials. If, however, a man should freely and voluntarily consent 
to placing himself in permanent servitude, the consistent liberal will let him have his head. 
Although the paternalist’s solution is apparently attractive in these extreme circumstances, 
it is purchased only with the sacrifi ce of autonomy, and that is too high a price for the liberal 
to pay.
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cion it retains its liberal credentials. If, however, a man should freely and voluntarily consent
to placing himself in permanent servitude, the consistent liberal will let him have his head.
Although the paternalist’s solution is apparently attractive in these extreme circumstances,
it is purchased only with the sacrifi ce of autonomy, and that is too high a price for the liberal
to pay.

 . . . 
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Legal Moralism

C. 70 The fi nal group of arguments can be grouped under the rubric ‘legal moralism’. It will be 
useful to distinguish two different versions:

Strict legal moralism: (1) It can be morally legitimate to prohibit conduct on the ground that 
it is inherently immoral, even though it causes neither harm nor offence to the actor or 
to others.

Moral conservatism:(2)  It can be morally legitimate to prohibit conduct on the ground that 
it will lead to drastic change in traditional ways of life, even though it causes neither 
harm nor offence to the actor or to others.

C. 71 Legal moralism provides justifi cations for criminalising what Feinberg calls ‘free-
fl oating non-grievance evils’. These are evils that do not directly harm or offend anyone. 
They do not infringe people’s rights and therefore do not give any particular individual a 
legitimate ground for grievance or complaint. Criminal prohibition is aimed directly at what 
is intrinsically evil, evils that, as it were, ‘fl oat free’ of human interests. Such evils might 
include:

violation of social or religious taboos;(1) 

sexual immorality, such as fornication or adultery;(2) 

moral corruption of character (one’s own or that of another);(3) 

evil or impure thoughts;(4) 

false beliefs;(5) 

wanton killing of a spider or fl y;(6) 

extinction of a species of animal;(7) 

extinction of cultural identity through assimilation to another culture;(8) 

drastic change in the moral or aesthetic climate;(9) 

diminishing good manners, etiquette and social grace;(10) 

increasing environmental ugliness or drabness;(11) 

diminishing standards of architectural good taste.(12) 

C. 72 As we have seen, liberalism is not the view that morality can never be enforced by 
means of criminal prohibition, for the injunctions against causing harm or serious offence to 
others are surely moral rules. The distinction between liberalism and legal moralism is not 
that the moralist enforces morals whilst the liberal does not, but that the liberal will only use 
the criminal law to enforce that part of morality constituted by the harm principles. By con-
trast, the moralist will in principle use the criminal law to proscribe any immorality, even if it 
causes no harm or offence to anybody.

Th e Law Commission270 in its report produced aft er the decision in Brown chose not 
to adopt wholeheartedly any of the three positions outlined in Roberts’s paper.271 Th ey 

270 Th e work of the Law Commission in this area is discussed in Leng (1994); Shute (1996); Ormerod and 
Gunn (1996).

271 Law Commission Report No. 139 (1995: para. 2.13). See Roberts (1997) for further discussion.
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 preferred to take what they described as a pragmatic approach. At the heart of their propos-
als is the concept of a ‘serious disabling injury’. Th is is defi ned as:

any injury or injuries which—

cause serious distress, and(1) 

involve the loss of a bodily member or organ or permanent bodily injury, or permanent (2) 
functional impairment, or serious or permanent disfi gurement, or severe and prolonged 
pain, or serious impairment of mental health, or prolonged unconsciousness;

and in determining whether an effect is permanent, no account should be taken of the fact 
that it may be remediable by surgery.

Th e Law Commission’s basic approach was that a person should not be able to provide 
eff ective consent for a ‘serious disabling injury’272 but could for a lesser injury.273 But there 
are three exceptional situations where that basic approach does not apply:

A person may consent to a non-fatal injury which is a seriously disabling injury if it (1) 
is caused during the course of proper medical treatment or care or approved medical 
research.
Injuries (even if not seriously disabling injuries) caused in the course of a fi ght (unless (2) 
the fi ght is a boxing match or a recognized sport) will be an off ence.
Th e consent of a person under 18 to injuries intentionally caused for sexual, religious, (3) 
or spiritual purposes should not be valid consent.274

QU E ST IONS
Why should people not be allowed to do anything they like with their bodies?1. 
Should the law draw any distinction between a case where a person deliberately 2. 
injures himself and where he asks someone else to injure him?275

Can you think of any categories that should be added to the list of exceptional cases 3. 
where the consent of the victim is a defence to a charge of actual bodily harm?
Duff  may fi nd sadomasochism dehumanizing, but how could he respond to a partici-4. 
pant who claimed he or she found such conduct life enhancing?
In 2000 Armin Meiwes, a German computer technician, posted an internet message 5. 
seeking a ‘well built man, 18–30 years old for slaughter’. Bernd Brandes replied ‘I 
off er myself to you and will let you dine from my live body. Not butchery, dining!!’ 
Th ey eventually met and fi rst Meiwes cut off  part of Brandes’ body and they had that 
as a snack. Meiwes then killed Brandes and ate 20kg of him with a South African 
Red. His conviction of murder was upheld in the German courts. Should it have 
been? See Bergleson (2007) for further discussion of this case.

272 Law Commission Report No. 139 (1995: para. 4.47).
273 If the victim does not actually consent the defendant can have a defence if he believed that the victim 

was consenting unless it would be obvious to a reasonable person that the victim was not.
274 Law Commission Report No. 139 (1995: paras 10.52–10.55).
275 BBC News Online (2006c) reports that some treatment centres permit patients to harm themselves as 

part of treatment for self-harming behaviour.
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 emotional harm
One striking feature of the current law is that while physical injuries are clearly covered, 
the causing of emotional harm rarely amounts to a criminal off ence. It is if it amounts to a 
recognized psychological injury, harassment, or the creation of fear of imminent violence, 
but otherwise it is not. Th e case of Dhaliwal276 where the husband reduced his wife to an 
emotional wreck, but that was not a crime, is a particularly striking example. In the follow-
ing passage John Stannard considers, and rejects, the arguments that are normally used to 
explain why the law does not penalize the causing of emotional harm.

J. Stannard, ‘Sticks, Stones and Words: Emotional Harm and the English 
Criminal Law’ (2010) 74 Journal of Criminal Law 533 at 543–5

First of all, there is the argument from certainty. This was put forward most forcefully by 
Sir Igor Judge P in Dhaliwal itself. Commenting that to allow emotional harm to fall within 
the ambit of s. 47 of the Offences Against the Person Act would involve a blurring of the line 
between such harm and recognised psychiatric injury, he said that this would in his opinion 
introduce unnecessary uncertainty into the law. In his own words:

In any event, however, the extension sought by the prosecution would introduce a signifi cant 
element of uncertainty about the true ambit of the relevant legal principles to which the concept 
of ‘bodily harm’ in the 1861 Act applies, which would be compounded by the inevitable problems 
of confl icting medical opinion in this constantly developing area of expertise. By adhering to the 
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the ambit of s. 47 of the Offences Against the Person Act would involve a blurring of the line
between such harm and recognised psychiatric injury, he said that this would in his opinion
introduce unnecessary uncertainty into the law. In his own words:

In any event, however, the extension sought by the prosecution would introduce a signifi cant
element of uncertainty about the true ambit of the relevant legal principles to which the concept
of ‘bodily harm’ in the 1861 Act applies, which would be compounded by the inevitable problems
of confl icting medical opinion in this constantly developing area of expertise. By adhering to the
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principle of recognisable psychiatric illness, although some medical experts may be concerned 
with the way in which the defi nitions are arrived at, the issue which requires to be addressed 
can be clearly understood and those responsible for advising the prosecution and defendants can 
approach their cases with an appropriate degree of certainty.

It is, however, hard to see how allowing emotional harm to count for these purposes would 
introduce any more uncertainty to the criminal law than already exists under the present test. As 
for the problems of confl icting medical opinion, these exist already, as Dhaliwal itself shows. One 
suspects that what the courts are doing in this situation is not so much establishing a principled 
distinction as handing over the decision to the expert witnesses: emotional harm will qualify pro-
vided the psychiatrists can put a medical label of some sort on it.

The second argument is put forward by Roscoe Pound, and is based on the subjectivity of 
emotion and on diffi culties of proof. Writing in 1915, Pound said that courts were naturally 
slow and cautious in developing the law in this area. In his words:

A nervous derangement manifested objectively is like any bodily illness. But our law does not 
protect against purely subjective mental suffering except as it accompanies or is incident to some 
other form of injury and within certain disputed limits. There are obvious diffi culties of proof in 
such cases, so that false testimony as to mental suffering may be adduced easily and is very hard 
to detect. Hence this individual interest has to be balanced carefully with a social interest against 
the use of the law to further imposture. For these reasons courts, thinking more of the practical 
problem of proof than of the logical situation, have looked to see whether there has been some 
bodily impact or some wrong infringing some other interest, which is objectively demonstrable, 
and have put nervous injuries which leave no physical record and purely mental injuries in the same 
category.

However, it has been argued that the fear of fabricated evidence in this context has been 
exaggerated, and that similar diffi culties exist even under the law as it stands. The courts 
are well used to dealing with the evidence of witnesses testifying to matters peculiarly 
within their own range of knowledge, and about which it is therefore easy for them to lie. 
The criminal law requires that the prosecution prove its case beyond reasonable doubt, and 
there would be no harm in a reluctance to convict a defendant for infl icting emotional injury 
merely on the word of the victim. But it is a different matter where the emotional injury, as in 
Dhaliwal, is plain for all to see. The essence of Pound’s argument is that since it is easy to lie 
about ‘nervous injury’, the courts will not take account of it even where it is quite clear that 
the witness is telling the truth!

The third argument is the argument expressed by Lord Bridge that grief and distress are 
‘normal human emotions’ and should therefore not give rise to recovery. It is not clear what 
he means by ‘normal’ in this context, and why in any event the fact that something is ‘normal’ 
should prevent it being a recognised category of criminal or civil harm. Cuts, grazes and other 
injuries are part of everyday life, but nobody suggests that it is therefore not a crime to infl ict 
such injuries. Death is the universal lot of man, but does this mean that murder should not 
be a crime? What Lord Bridge may however be doing here is to make not an empirical but 
a normative statement; grief and distress are the sort of emotions that we all ought to put 
up with on a day-to-day basis, and therefore should not result in civil or criminal sanctions. 
This is a rather stronger argument, and it has parallels elsewhere in the criminal law. Thus for 
instance though any unwanted physical contact amounts in principle to a battery, no offence 
is committed in the general physical contacts of ordinary life such as jostling in a bus queue or 
supermarket. Traditionally these cases have been regarded as examples of implied consent, 
but as Robert Goff LJ said it might be better to regard them as within a general exception 
embracing all physical contact which is generally acceptable in the ordinary conduct of daily 
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life. And what goes for physical contact surely applies with even greater force to emotional 
harm.

The fourth argument is a version of the traditional ‘fl oodgates’ argument. In Hicks v Chief 
Constable of South Yorkshire, as we have seen, the House of Lords refused to allow the rela-
tives of those who died in the Hillsborough football disaster to recover in respect of the terror 
experienced in the minutes leading up to their death, saying that to do so would mean that all 
the survivors would have to recover in the same way, and similar concerns can be expressed 
in relation to the criminal law. But Teff has argued that here as in other contexts these dan-
gers have been greatly exaggerated, and what he says applies with even greater force to 
criminal liability than it does to tort, given the public control over the conduct of prosecutions. 
Of course, it can still be argued that emotional harm is not limited in its potential scope in the 
same way as is physical harm or even psychiatric injury; a single word or action on the part of 
a person can cause emotional harm to a very large number of people. This certainly provides 
a good argument for both the criminal and the civil law being sparing in taking account of this 
sort of harm. What it does not justify is the rigidity of the law’s present approach.

 stalking
Several of the recent developments in the law on off ences against the person have been a 
response to the problem of stalking,277 in particular the Protection from Harassment Act 
1997 and the decision of the House of Lords in Ireland.278 In a recent survey 23 per cent 
of women stated that they had suff ered stalking at some point since their sixteenth birth-
day.279 Emily Finch, in the leading work on stalking in English and Welsh law, suggests that 
although it is not possible to provide a defi nition of stalking it is possible to identify three 
central characteristics of stalking: ‘repeated conduct that is unwanted and which provokes 
an adverse reaction in the recipient’.280

Th e Protection from Harassment Act 1997 in fact prohibits far more than just stalking: 
any course of conduct which constitutes harassment is covered.281 In the following passage, 
Emily Finch seeks to ascertain the essence of harassment, as understood in the Protection 
from Harassment Act 1997: ←4 (p.356)

E. Finch, ‘Stalking the Perfect Stalking Law: An Evaluation of the Effi cacy of the 
Protection from Harassment Act 1997’ [2002] Criminal Law Review 703 at 705–9

The Scope of the Protection from Harassment Act 1997

The Protection from Harassment Act 1997 created two new criminal offences and a statu-
tory tort of harassment. The basic offence of harassment is a summary offence that carries 
a maximum penalty of six months’ imprisonment whilst the more serious offence of causing 

277 See Finch (2001); S. Gardner (1998); C. Wells (1997); Herring (1998b). For a discussion of the psycho-
logical aspects of stalking, see Davis, Frieze, and Maiuro (2000). 

278 [1998] AC 147. 279 Home Offi  ce (2007).
280 Finch (2001: 80). For a useful discussion of the problems in defi ning stalking, see McAnaney, Curliss, 

and Abeyta-Price (1993).
281 Wells (1997). See Geach and Haralambous (2009) for complaints that the current law fails to ade-

quately protect people from harassment on social networking sites.

life. And what goes for physical contact surely applies with even greater force to emotional
harm.

The fourth argument is a version of the traditional ‘fl oodgates’ argument. In Hicks v Chief 
Constable of South Yorkshire, as we have seen, the House of Lords refused to allow the rela-
tives of those who died in the Hillsborough football disaster to recover in respect of the terror
experienced in the minutes leading up to their death, saying that to do so would mean that all
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in relation to the criminal law. But Teff has argued that here as in other contexts these dan-
gers have been greatly exaggerated, and what he says applies with even greater force to
criminal liability than it does to tort, given the public control over the conduct of prosecutions.
Of course, it can still be argued that emotional harm is not limited in its potential scope in the
same way as is physical harm or even psychiatric injury; a single word or action on the part of
a person can cause emotional harm to a very large number of people. This certainly provides
a good argument for both the criminal and the civil law being sparing in taking account of this
sort of harm. What it does not justify is the rigidity of the law’s present approach.

The Scope of the Protection from Harassment Act 1997

The Protection from Harassment Act 1997 created two new criminal offences and a statu-
tory tort of harassment. The basic offence of harassment is a summary offence that carries
a maximum penalty of six months’ imprisonment whilst the more serious offence of causing
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fear of violence is triable either way with a maximum penalty of fi ve years’ imprisonment. In 
addition to these offences, the Act also facilitates the imposition of indirect criminal liability 
on a defendant who contravenes either of the orders that may be made following civil or 
criminal proceedings. Section 3 provides for criminal proceedings to be taken for breach of 
civil injunction as an alternative to the more usual contempt proceedings whilst section 5 
introduces the concept of restraining orders. Restraining orders can be attached to any other 
penalty that is imposed upon conviction and prohibit the defendant from engaging in specifi c 
conduct that is deemed likely to amount to further harassment. These provisions indicate the 
combined aims of the Protection from Harassment Act, which is to punish harassment that 
has already occurred whilst seeking to prevent any further incidents from taking place.

The combination of civil and criminal proceedings ensures that a victim of harassment has 
a choice between initiating civil proceedings or invoking the protection of the criminal justice 
system. Although there is an extent to which the effectiveness of the Act requires a consid-
eration of both civil and criminal provisions, the focus of this article is solely on the extent to 
which the criminal law provides adequate protection for stalking victims. This will involve a 
consideration of the relevant provisions and their interpretation by the courts to determine 
the extent of the protection offered by the Act. This will be followed by an evaluation of effi -
cacy of the protection provided by the Act and a discussion of ways in which the law could 
be strengthened.

Criminal Harassment

As the focus of the Protection from Harassment Act 1997 was on the wider notion of har-
assment, this obviated the need to formulate a defi nition of stalking. Instead, section 1 
prohibits harassment, which is defi ned as a course of conduct that causes harassment to 
another and which the defendant knows, or ought to know, would amount to harassment. 
This defi nition forms the basis of the basic offence of harassment (section 2) and the statu-
tory tort (section 3).

It is clear that this defi nition of harassment contained in section 1 does refl ect the essen-
tial characteristics of stalking that have been outlined above. The requirement of a course 
of conduct, which is defi ned in section 7(3) as conduct on at least two occasions, refl ects 
the continuing and repeated nature of stalking. The second and third characteristics of 
stalking, that the conduct is unwanted and engenders an adverse reaction in the victim, 
are also refl ected in the statutory defi nition of harassment. Thus the question of whether 
or not any course of conduct amounts to harassment has been made a purely subjective 
determination. The law does not proscribe certain forms of conduct as harassment per se 
but enables the victim to determine the parameters of acceptable interaction on an indi-
vidualistic basis. During the enactment of the legislation, it was seen to be essential for the 
protection of stalking victims that primacy was given to the victim’s interpretation of events 
when attributing liability. This was in recognition that conduct that appears innocuous to an 
objective observer may assume a more menacing aspect when the history of the relation-
ship of the stalker and victim is taken into account. Accordingly stalking (and harassment 
more generally) is a context dependant crime as the conduct involved may not be unaccept-
able per se but it becomes so in the particular context in which it occurs.

Therefore it is clear that the essential characteristics of stalking are encapsulated in the 
defi nition of harassment contained in section 1. Further analysis of each of the composite 
elements of the defi nition is necessary, however, in order to explore the extent of the protec-
tion offered to stalking victims by the Act.
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which the criminal law provides adequate protection for stalking victims. This will involve a
consideration of the relevant provisions and their interpretation by the courts to determine
the extent of the protection offered by the Act. This will be followed by an evaluation of effi -
cacy of the protection provided by the Act and a discussion of ways in which the law could
be strengthened.

Criminal Harassment

As the focus of the Protection from Harassment Act 1997 was on the wider notion of har-
assment, this obviated the need to formulate a defi nition of stalking. Instead, section 1
prohibits harassment, which is defi ned as a course of conduct that causes harassment to
another and which the defendant knows, or ought to know, would amount to harassment.
This defi nition forms the basis of the basic offence of harassment (section 2) and the statu-
tory tort (section 3).

It is clear that this defi nition of harassment contained in section 1 does refl ect the essen-
tial characteristics of stalking that have been outlined above. The requirement of a course
of conduct, which is defi ned in section 7(3) as conduct on at least two occasions, refl ects
the continuing and repeated nature of stalking. The second and third characteristics of
stalking, that the conduct is unwanted and engenders an adverse reaction in the victim,
are also refl ected in the statutory defi nition of harassment. Thus the question of whether
or not any course of conduct amounts to harassment has been made a purely subjective
determination. The law does not proscribe certain forms of conduct as harassment per se 
but enables the victim to determine the parameters of acceptable interaction on an indi-
vidualistic basis. During the enactment of the legislation, it was seen to be essential for the
protection of stalking victims that primacy was given to the victim’s interpretation of events
when attributing liability. This was in recognition that conduct that appears innocuous to an
objective observer may assume a more menacing aspect when the history of the relation-
ship of the stalker and victim is taken into account. Accordingly stalking (and harassment
more generally) is a context dependant crime as the conduct involved may not be unaccept-
able per se but it becomes so in the particular context in which it occurs.

Therefore it is clear that the essential characteristics of stalking are encapsulated in the
defi nition of harassment contained in section 1. Further analysis of each of the composite
elements of the defi nition is necessary, however, in order to explore the extent of the protec-
tion offered to stalking victims by the Act.
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Course of Conduct

A ‘course of conduct’ is defi ned as conduct on at least two occasions that may include 
speech. Other than this, there is no statutory guidance as to the parameters of a ‘course of 
conduct’. In particular, it should be noted that there is no requirement that the composite 
incidents be unlawful in nature. One of the main impediments to the prosecution of stalkers 
prior to the introduction of the Protection from Harassment Act was that legal intervention 
was only possible if the stalker committed a substantive criminal offence. Consequently 
many stalkers remained immune from arrest and there is evidence to suggest that some 
stalkers deliberately restricted themselves to lawful conduct, deriving additional satisfaction 
from the inability of the police to intervene. Therefore, the inclusion of a requirement that the 
composite incidents be unlawful would have narrowed the scope of the Act to the extent that 
its utility would have been wholly neutralised. The wide defi nition is also valuable to stalking 
victims in that it does not require that the incidents be of the same nature. Stalkers habitually 
engage in a diverse range of behaviour during their pursuit of the victim; it is extremely unu-
sual for stalking to involve only a single type of behaviour thus any limitation as to the nature 
of the conduct would have limited the reach of the law. By requiring only two incidents as 
a basis for liability, the Act establishes a means of intervention at an early stage of stalking. 
Not only does this minimise the risk of harm to the victim that can result from protracted 
victimisation but it may also render the stalker more amenable to abandoning the pursuit of 
the victim. There is evidence to suggest that a prolonged period of stalking generates a com-
mitment to the pursuit of the victim that is not readily abandoned regardless of the adverse 
consequences to the stalker hence a means of catching the stalking before such a commit-
ment was established was a central aim of the Act.

The generality of the statutory defi nition creates a wide notion of a course of conduct 
that would appear to encompass any two incidents regardless of their nature. The courts 
have shown some disinclination to adopt such an all-encompassing approach with particular 
scepticism apparent in relation to the mathematical approach of ‘incident plus incident equals 
harassment’:

‘The incidents which need to be proven in relation to harassment need not exceed two incidents 
but . . . the fewer the occasions and the wider they are spread the less likely it would be that a 
fi nding of harassment can reasonably be made . . . [t]he broad position must be that if one is left 
with only two incidents you have to see whether what happened on those two occasions can be 
described as a course of conduct.’

The Court of Appeal were clear that a charge of harassment based upon only a few incidents 
must demonstrate some nexus between the incidents before a course of conduct will be 
established. According to this approach, it will not suffi ce that there are two incidents involv-
ing the same parties unless there is something about the incidents that indicates a degree 
of connectivity. As Ormerod asserts, one would not describe two visits to a hospital by the 
same person as a ‘course of treatment’ in the absence of some other connecting feature, i.e.
that both visits involved treatment for the same ailment.

Despite the restriction in the scope of the offence of harassment, the requirement of a 
nexus between the composite elements appears an entirely sensible approach to the defi ni-
tion of a course of conduct. The diffi culty lies in identifying the nature of the connecting fac-
tor. Clearly, the identity of the parties alone cannot suffi ce to establish a connection and, in 
any case, the courts have held that two incidents directed at different victims may constitute 
a course of conduct. Proximity in the nature and timing of the incidents may be indicative of 
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a nexus but, given the deliberately wide approach of the Act with regard to these factors, 
they should not be taken as determinative. Logic dictates that there must be some nexus 
between the incidents but the nature of that nexus is somewhat elusive.

Some insight may be provided by an examination of the approach taken in stalking legisla-
tion in the United States where an association between the incidents comprising a course 
of conduct is required. For example, section 646.9(e) of the Californian Penal Code defi nes 
a course of conduct as ‘a pattern of conduct composed of a series of acts over a period of 
time, however short, evidencing a continuity of purpose’. It is clear from this defi nition that 
the nexus between the incidents is provided by the motivation of the stalker in engaging in 
the conduct hence the elusive factor would appear to be continuity of purpose. The notion 
that the purpose underlying the conduct may provide the requisite nexus has received some 
support in English law. For example, in Baron v. Crown Prosecution Service, it was held that 
the defendant’s ulterior purpose in sending two letters four months apart would provide the 
necessary link between what would otherwise be regarded as two separate incidents. An 
alternative method of establishing a nexus between what is often wholly disparate conduct 
can be seen in Australia. State legislation defi nes stalking by reference to a list of prima facie 
lawful conduct when it is undertaken for a particular prohibited purpose, such as an inten-
tion to intimidate or intention to cause apprehension or fear of serious harm. The possibility 
of incorporating an intention requirement into the Protection from Harassment Act 1997 is 
outlined in the fi nal section of this article.

This approach to defi ning a ‘course of conduct’ represents some limitation to the scope 
of the Act but it remains a far-reaching defi nition that encompasses a wide range of stalking 
cases. As such, it can be regarded as a pragmatic approach that acknowledges that stalking 
can take many diverse forms. Whilst this clearly enhances the protection available for victims 
of stalking, it also creates a somewhat low threshold of criminal liability. However, establish-
ing a course of conduct is not the only element of the actus reus of the offence; the course of 
conduct must also amount to harassment of another.

Harassment of Another

In DPP v. Ramsdale, the defendant’s conviction for harassment was quashed despite evi-
dence that he was responsible for a series of incidents spanning two years. This was due to 
the fi nding of the court that only one of these incidents caused the victim to feel harassed. 
This highlights the fact that a course of conduct, viewed in isolation, is a neutral requirement 
that implies neither moral or legal culpability. Just as intercourse does not amount to rape 
unless it is accompanied by an absence of consent, a course of conduct will not engender 
criminal liability unless it causes the recipient of the conduct to feel harassed.

Section 7(2) states that harassment includes causing fear or distress to the victim. As 
has already been outlined, whether a course of conduct amounts to harassment is a wholly 
subjective matter based upon the reaction of the victim. This subjective focus acknowledges 
that individuals may react in different ways to similar events hence conduct that causes alarm 
and distress to one person may leave another unperturbed. In terms of offering protection 
to stalking victims, this approach has much to commend it. The impact of the conduct upon 
the victim is the decisive factor rather than basing liability on the purpose of the stalker or an 
objective evaluation of the situation. This enables each individual to determine what conduct 
they fi nd acceptable and from whom, thus acknowledging the context-dependent nature 
of stalking. However, this subjective focus does nothing to limit the breadth of the offence 
caused by the generality of the defi nition of a ‘course of conduct’. Taken in conjunction, these 
two elements give rise to the potential to impose liability based upon two incidents that 
nobody other than the victim would view as harassment.
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QU E ST IONS
Do you think it would be better to defi ne harassment in terms of what the defendant 1. 
does or in terms of the eff ect of the defendant’s conduct on the victim?
How can the law draw the line between acceptable standards of ‘courtship’ and har-2. 
assment or stalking?
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 transmitting disease and the criminal law
As we have seen in Part I, the courts have been dealing with cases where a defendant has 
infected his or her282 partner in the course of sexual relations. Th ere has also been much 
debate over what the law should be.283 On the one hand there are those who suggest a per-
son who recklessly or intentionally causes another harm should be convicted of a criminal 
off ence, and that should be so even if the means used is disease.284 However, others argue 
that the criminalization of infection might work contrary to public health strategies. If a 
person believes he or she may be suff ering from a sexually transmitted disease we wish him 
or her to seek treatment, and not be discouraged from doing so for fear of a criminal pros-
ecution.285 Nor do we want people to be deterred from taking tests to see if they have a 
sexually transmitted disease for fear of its potential impact on their sex life. Around a third 
of those with HIV are unaware of their status.286 In the context of HIV there are specifi c 
fears that the off ence may operate as (or be perceived as) an attack on the gay community.287

Although in 2006, 60 per cent of newly diagnosed cases were among heterosexual men.288

282 See BBC News Online (2006b) for a report of a case where a woman was convicted of recklessly pass-
ing on the HIV virus. 

283 Strickland (2001a and 2001b).
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the Intergovernmental Committee on AIDS discussed in Bronitt (1992).
286 Medical Research Council (2008).
287 Ormerod and Gunn (1996) and Home Office (1998c: para. 3.16).
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Th ere is also the issue of why the same law (or prosecution practice) does not apply to other 
communicable diseases, such as infl uenza or even the common cold.289 ←5 (p.357)

In the following passage, Matthew Weait challenges the way in which the courts have 
examined this issue. He suggests that sexual activity can be regarded as a joint activity, with 
each participant being responsible for the potential consequences:290

M. Weait, ‘Knowledge, Autonomy and Consent: R v Konzani’ [2005] Criminal Law 
Review 763 at 768–71

Given the importance of the principles at stake, the judgment of the Court of Appeal in 
Konzani is disappointing in its exploration of the justifi cations for the conclusion reached. 
Such principled justifi cation as exists is to be found in one critical passage, referred to 
above, where it explains that a complainant’s ‘personal autonomy is not enhanced if [the 
defendant] is exculpated when he recklessly transmits the HIV virus to her through con-
sensual sexual intercourse’. What might this mean, and what merit does it have as a justi-
fi cation for imposing criminal liability via the denial of a defence based on honest belief in 
consent?

Autonomy means, literally, self-government. In the context of law generally, and in the con-
text of the law as it relates to sexual offences and offences against the person in particular, 
it suggests the right of a person to be free from unwarranted and unwanted physical interfer-
ence. Thus the essence of rape law, in which the absence of consent is defi nitional of the 
actus reus, is that no legal wrong is done if consent exists, because the partner with whom a 
person has sexual intercourse is exercising his or her autonomy rather than having it infringed 
or violated; and where consent operates as a defence to a charge of assault, or causing bod-
ily harm, it refl ects the law’s recognition that there exists a sphere (albeit one circumscribed 
by public policy considerations) in which people should be entitled to freedom from liability 
because to hold otherwise would result in a signifi cant and unjustifi ed diminution of essential 
human freedoms. It is of critical importance to recognise the distinction. In the former (rape) 
example the reason why the law does not criminalise the putative defendant is that there is 
no legally recognised harm committed. However in the latter (assault) example the law pro-
tects a putative defendant from criminal liability not on the basis that no recognisable harm 
has been caused, but because of the context in which it has taken place. It follows that in 
such circumstances the law is not, at least prima facie, concerned with protecting, or indeed 
‘enhancing’ the autonomy of the person harmed, but rather with protecting the person who 
harms from the imposition of unjustifi ed liability. Put simply, it is his autonomy (in the sense 
of his right to be free from unwarranted interference and condemnation by the state) that the 
law is concerned to protect.

If the principles underpinning this argument are sound then any departure from them 
demands strong and careful justifi cation. With respect, the Court of Appeal in Konzani not 
only departs from them but fails to provide any such justifi cation. The court indicates that a 
complainant’s autonomy is not enhanced by exculpating a person who recklessly harms her 
by transmitting HIV (and, by implication, that it is enhanced by denying such a defendant the 
right to assert an honest belief in her consent to the risk of such harm). In so doing it starts 
from the premise that, in the context of non-fatal offences against the person at least, it is the 
autonomy of the person harmed that it is the law’s function to protect. However, if this were 
so then those who recklessly harm people should be denied the defence of consent on the 

289 Verweij (2005).   290 See also Weait (2007) and Herring (2009b: ch. 4).
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basis of honest belief or otherwise, irrespective of the context in which such harm occurs; 
and yet case law demonstrates that this is not the case. Without explicitly acknowledging 
this diffi culty, the court identifi es the failure of a person to disclose his known HIV positive 
status, and the deception that is thereby practised on a partner to whom he transmits HIV, 
as the basis for making the distinction. The nondiscloser may not assert an honest belief in 
his partner’s consent, because the fact of non-disclosure renders her ‘consent’ uninformed, 
legally nugatory, and therefore not one on which he is, or should be, entitled to rely. This line 
of reasoning is emphasised in the court’s second reference to the autonomy of a complain-
ant, when it states that this is:

‘not normally protected by allowing a defendant who knows that he is suffering from the HIV virus 
which he deliberately conceals, to assert an honest belief in his partner’s informed consent to the 
risk of the transmission of the HIV virus. Silence in these circumstances is incongruous with hon-
esty, or with a genuine belief that there is an informed consent. Accordingly, in such circumstances 
the issue either of informed consent, or honest belief in it will only rarely arise: in reality, in most 
cases, the contention would be wholly artifi cial.’

What is to be made of the court’s deployment of autonomy in this way? While it no doubt has 
a certain intuitive appeal, it is submitted that the consequences of this line of reasoning are 
such that it should be rejected.

The court recognised in Dica that people should be entitled in principle to consent to the 
risks associated with sexual intercourse because to deny them this right (and the correlative 
defence such a right provides to those who expose them to such risks) would amount to an 
infringement of autonomy that only Parliament should sanction. In Konzani, however, the 
court has made clear that only an informed consent, grounded in knowledge gained from 
direct or indirect disclosure of a partner’s HIV positive status, amounts to consent for these 
purposes. In effect, therefore, the cumulative ratio of the two cases is not that a person 
should be entitled to consent to the risks associated with sexual intercourse, but that she 
should be entitled to consent to such risks as have been directly or indirectly disclosed to her. 
It is only in the latter context that a defendant’s claim of honest belief in consent can, and 
should, be legally recognised. If this is indeed the ratio, a number of consequences follow.

First, in emphasising that it is only in the most exceptional of cases that nondisclosure 
to a sexual partner by an HIV positive person will be ‘congruent’ with an honest belief, the 
court has, in effect, imposed a standard of reasonable belief in cases where there has been 
an absence of disclosure. This may be consistent with legislative developments in the law of 
rape, but if such is the trajectory the law should follow then it is submitted that this should 
be for Parliament to decide, not—with respect—the Court of Appeal. Secondly, the court 
has also, in effect, imposed a positive duty of disclosure on people who know they are HIV 
positive (and who wish to avoid potential criminal liability) before they have sex which carries 
the risk of transmission. Since there is no reason in principle why this positive duty should 
be limited to HIV (which is, for those able to access treatment at least, a manageable if life 
limiting condition), it should be assumed that it applies to all those who are aware that they 
are suffering from a serious STI. Given that chlamydia may, if untreated in a woman, lead to 
infertility, that hepatitis B can lead to severe liver damage, and that syphilis—if untreated—
can result in signifi cant mental and physical impairment, it is presumably safer to assume that 
this positive duty now applies to all those who have been diagnosed with these, and other 
potentially serious, diseases who wish to avoid the possibility of prosecution and imprison-
ment. Thirdly, in the absence of any indication to the contrary by the court, disclosure as 
a precautionary principle ought presumably to be adopted by those that are infected with 
serious or potentially serious contagious diseases. A passenger with SARS or ‘fl u’ may very 
well be aware that on a transatlantic 747 fl ight there could be elderly people or others with 
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court has made clear that only an informed consent, grounded in knowledge gained from
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be for Parliament to decide, not—with respect—the Court of Appeal. Secondly, the court
has also, in effect, imposed a positive duty of disclosure on people who know they are HIV
positive (and who wish to avoid potential criminal liability) before they have sex which carries
the risk of transmission. Since there is no reason in principle why this positive duty should
be limited to HIV (which is, for those able to access treatment at least, a manageable if life
limiting condition), it should be assumed that it applies to all those who are aware that they
are suffering from a serious STI. Given that chlamydia may, if untreated in a woman, lead to
infertility, that hepatitis B can lead to severe liver damage, and that syphilis—if untreated—
can result in signifi cant mental and physical impairment, it is presumably safer to assume that
this positive duty now applies to all those who have been diagnosed with these, and other
potentially serious, diseases who wish to avoid the possibility of prosecution and imprison-
ment. Thirdly, in the absence of any indication to the contrary by the court, disclosure as
a precautionary principle ought presumably to be adopted by those that are infected with
serious or potentially serious contagious diseases. A passenger with SARS or ‘fl u’ may very
well be aware that on a transatlantic 747 fl ight there could be elderly people or others with
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impaired immune systems (including people living with HIV). Such people’s autonomy is 
certainly not ‘enhanced’ if the passenger is able to assert that he honestly believed they 
would consent to being infected by a virus that results in their developing pneumonia; nor is 
it ‘normally protected’, where, knowing that he is suffering from a condition that can cause 
such an effect, he conceals this information.

These consequences of the court’s reasoning may be thought more or less fanciful; but 
the point is, surely, that in using the language of autonomy so loosely, and in failing to specify 
precisely what the justifi cation for, and scope of, the decision in Konzani is, the Court of 
Appeal has delivered a judgment that fails abjectly to deal with the core issues which its 
subject matter raises.

Concluding remarks: public health and criminal law

It is a perfectly legitimate question to ask whether, and if so in what circumstances, a per-
son should be held criminally liable for the transmission of serious disease. The problem 
is that our answer to that question will inevitably depend on the assumptions we make 
about the role of the criminal law and the values and principles that inform it. If we start, as 
is commonplace, within the liberal legal tradition that emphasises autonomy, choice, indi-
vidual responsibility and rationality, which treats causation as unidirectional and a matter of 
‘common sense’, and which resorts to ‘public policy’ when confronted with hard cases, it 
is no wonder that the transmission of HIV by people who fail to disclose their HIV positive 
status to partners who are subsequently infected is constructed as a wrong that should be 
punished. It is also inevitable, given that criminal trials are concerned only with the fi nding of 
facts in, and the application of existing law to, the individual case, and that criminal appeals 
deal only with the discrete point(s) of law at issue, that the broader context of transmission is 
occluded and the wider social and epidemiological implications of criminalisation ignored.

Some concrete examples should serve to illustrate why the current approach of the law to 
the transmission of HIV is a problem. As a result of Dica and Konzani a person who, knowing 
his own HIV positive status, recklessly transmits HIV to a sexual partner, commits a criminal 
offence. He may only escape liability where the person to whom he transmits the virus gave 
an informed consent to the risk of transmission. The Court of Appeal in Konzani has indi-
cated that such consent will, essentially, arise only where there has been prior disclosure. A 
number of potentially adverse consequences for public health may follow from this. First, by 
treating recklessness in this context simply as conscious unjustifi able risk-taking, but without 
clarifying whether the appropriate use of condoms negates recklessness as a matter of law, 
the Court of Appeal has provided no clear guidance as to whether their use will preclude 
the possibility of a conviction. It would be useful if such clarifi cation could be provided so 
that people living with HIV understand the scope of any duty they might have. Secondly, the 
requirement that a person knows his HIV positive status before he can be treated as reckless 
may have the effect of dissuading some people from having an HIV test and so accessing 
available medical care, advice and treatment. While it is to be welcomed that, as a matter of 
general principle, no liability should be incurred by people who are in fact unaware that they 
may transmit HIV to their partner(s), and that the alternative (of imposing liability on those 
who are aware (or ought to be aware) that they may be HIV positive) would cast the net of 
liability too widely, the courts should recognise, and deal explicitly with, the potential public 
health consequences of applying the mens rea requirement in this way. Third, by in effect 
imposing a duty to disclose known HIV status prior to sex which carries the risk of transmis-
sion (which, even if prophylaxis is used, remains a possibility) the courts appear to be work-
ing on the assumption, implicitly at least, that those who are HIV positive and know this will 
in fact (if they behave in the rational manner upon which criminal law and the justifi cation for 
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punishment are premised) disclose their status to partners in order to avoid criminal liability. 
Moreover, as a direct result of this people may assume that sexual partners who do not 
disclose their HIV positive status are in fact HIV negative—why would they risk a criminal 
conviction for a serious offence by not doing so? Finally, where an HIV positive person has 
not disclosed prior to sex, and where transmission may have occurred, that person may be 
dissuaded from informing his partner of the possibility thereby preventing that partner from 
accessing post-exposure prophylaxis (i.e. intensive drug treatment that may prevent the virus 
taking hold) because to do so would in effect amount to confessing the commission of a seri-
ous criminal offence.

These consequences demonstrate that if we start from a set of a priori assumptions 
about the function(s) of criminal law in this context, and treat incidents of HIV transmis-
sion simply as an opportunity to apply the principles which have traditionally informed the 
law relating to non-fatal offences against the person, we risk doing more harm than good. 
UNAIDS, and many other national and international organisations have—since the early 
years of the HIV/AIDS pandemic—emphasised the importance of dealing with the spread of 
HIV as fi rst and foremost a public health issue in which we are all implicated, and for which 
we are all ultimately responsible. If legislators, courts, prosecutors and police, resisted the 
immediate temptation to treat alleged cases of HIV transmission as individualised, momen-
tary and (potentially) blameworthy incidents; if they were willing to acknowledge and treat 
seriously the mass of sound empirical research which explains the reasons why people fail 
to disclose their HIV positive status to signifi cant others; and if they were to recognise that 
the use of the criminal law may serve not only to perpetuate people’s anxieties about HIV, 
but also, critically, to have a negative public health impact, this would—I believe—better 
serve the public interest in the longer term.

Contrast Weait’s approach with Dennis Baker’s, who, in the following passage, argues that 
an HIV positive person should not be able to rely on consent to justify risking transmission 
of the condition:

D. Baker, ‘The Moral Limits of Consent in Criminal Law’ (2008) 12 New Criminal 
Law Review 93 at 107–9

I assert that the Court was wrong to hold that informed consent would have been suffi cient 
to provide the defendant in Konzani with a defense. A person should not be able to rely on 
consent as a defense when he knows that there is a very real risk that the consenter will 
suffer grave harm. Of course, it is important that there be a real risk of harm. If a person 
has full knowledge that her partner has HIV but freely chooses to have unprotected sexual 
intercourse, then she is consenting to more than a remote risk of grave harm. It is not easy 
to draw a clear line, as surely those who engage in unprotected casual sex are also risking 
their human dignity. The mental element for criminalization in this context would require 
that the harmdoer knew that there was a real risk (i.e., a high degree of endangerment as 
opposed to low-level endangerment) of harm transpiring. A consenter should be able to 
take remote chances, as this preserves her personal autonomy. Thus, promiscuous people 
(swingers) who risk infection by having unprotected sexual relations with strangers could 
not be criminalized for infecting others for merely knowing their sexual practices make it 
likely that they are carriers of the virus. This would be too great an extension of criminal 
responsibility.
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The harmdoer would have to have actual knowledge that she or he has the disease and 
therefore realized that she or he posed a substantial and unreasonable risk to the consent-
ers. Criminalization would only be permissible if the risk eventuated—that is if the consenter 
were in fact endangered from a serious attempt to kill her or attempt to harm her in a serious 
way (attempted murder, attempted serious injury such as blinding and amputation, etc.). 
Inchoate liability criminalization is about punishing harmless wrongs to prevent serious harm-
doing from transpiring. A further problem with the HIV cases is that it is not possible to pre-
dict the eventual harm with any exactitude. The current treatment for HIV infection is a highly 
active antiretroviral therapy. This treatment is reasonably effective and offers increased life 
expectancy for many HIV sufferers.

Research in the United States suggests that current treatment methods could give many 
sufferers a life expectancy of 32.1 years from the time of infection, if treatment was started 
soon after the patient became infected. However, the highly active antiretroviral therapy does 
not always achieve optimal results, and in some situations it has had a success rate of below 
50 percent, as some patients are intolerant to the medication and there are drug-resistant 
strains of HIV. Thus, it is not possible to predict with any certainty the eventual outcome of 
being infected with HIV. But it is safe to say that the carrier’s life will probably be shortened 
and that, barring medical advances, she will have to undergo regular treatment for the rest 
of her life.

The HIV cases pose some problems as the consenter is only consenting to a risk of harm, 
and it is not certain what that harm might be. Nonetheless, we are able to turn to other 
straightforward examples to strengthen the case for limiting consent as a defense. For 
instance, if a person intentionally amputates a consenter’s arms and legs with a chainsaw, or 
intentionally pokes the consenter’s eyes out so as to blind her, or intentionally kills and eats 
the consenter for the sake of achieving sexual gratifi cation, then the consenter will suffer irre-
versible harm of an extraordinary grave kind. The difference with these examples is that the 
violence is intentional and the harm easy to measure. There is no reason why recklessness 
cannot take the place of intention, or why serious endangerment cannot substitute for actual 
harm. For example, when x drives an automobile at 160 miles per hour in a 30-mile-per-hour 
speed zone whilst intoxicated, she does not aim to harm anyone, but her recklessness poses 
a real risk of harm to others. There is no need to be able to identify the exact ex post facto 
harm at the ex ante criminalization stage, so long as the reckless behavior generally poses a 
real risk of grave harm.

QU E ST IONS
 Do you agree with Weait’s suggestion that a person infected with HIV has no cause 1. 
for complaint under the criminal law against his or her infector? Does Weait’s argu-
ment work only where the sexual encounter is a ‘casual’ one or does it also apply in a 
relationship where the parties have promised to be monogamous?291 Would you treat 
a case where a husband failed to disclose to his wife that he had become HIV positive 
aft er an adulterous aff air diff erently from a case where a female sex worker failed to 
disclose the fact that she was HIV positive to her clients? (Weait 2005b).
Should those who support criminal sanctions against those who recklessly transmit 2. 
HIV also support liability for those who go out in public even if they are suff ering 
from a cold, and may therefore infect others?

291 See Slater (2011) who thinks the distinction between committed and casual relationships is key.
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Spencer (2004) writes ‘To infect 3. an unsuspecting person with a grave disease you 
know you have, or may have, by behaviour that you know involves a risk of transmis-
sion, and that you know you could easily modify to reduce or eliminate the risk, is to 
harm another in [a] way that is both needless and callous. For that reason, criminal 
liability is justifi ed unless there are strong countervailing reasons. In my view there 
are not.’ Do you agree?
Harris and Holm (1995) argue that society is entitled to impose obligations upon 4. 
those who are infectious, but only if society off ers adequate care, support, and treat-
ment for them. Does the inadequacy of society’s response to AIDS mean that it loses 
its entitlement to impose obligations upon those who are HIV positive?
Research (e.g. Burris 5. et al (2007)) suggests that criminalising the transmission of 
HIV does not aff ect people’s risky sexual behaviour. How does this impact on the 
issue of criminalising HIV transmission?
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7
SEXUAL OFFENCES

CENTRAL ISSUES

Th e off ence of rape requires proof that 1. 
the defendant penetrated the vagina, 
anus, or mouth of the victim with 
his penis, without the consent of the 
victim. To be guilty it must be shown 
that he knew or ought to have known 
that the victim did not consent to the 
penetration. Th ere has been much 
debate over the meaning of consent 
in this context.
Th ere are a range of other off ences 2. 
concerning non-consensual sexual 
activity. Th ese include sexual pen-
etration (where the penetration is 
with something other than a penis), 
sexual assault (where there is a sexual 
touching), and causing another per-
son to engage in a sexual activity.

Th ere are a broad range of sexual 3. 
off ences which are designed to protect 
children and those with mental disor-
ders from sexual abuse.

part i: the law on sexual offences
Th is chapter will primarily focus on the off ences of rape and sexual assault. Other sexual 
off ences will be discussed in outline. Th is topic can be one of the most diffi  cult to study. 
Anyone who has experienced the horror of a sexual assault will fi nd the judicial and aca-
demic writings unbearably dry. How can such a horrifi c crime be discussed in such clini-
cal terms? Yet the seriousness of the off ences requires them to be subject to careful, but 
sensitive, analysis.
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Th e law on sexual off ences has been transformed by the Sexual Off ences Act 2003.1 Th at 
Act changed the previous law set out in the Sexual Off ences Act 1956, which was described 
by the government as ‘archaic, incoherent and discriminatory’.2 Th e case law under the 1956 
Act must be read in the light of the new legislation, but it will be relied upon by the courts in 
interpreting some of the terms used by the new legislation.

 rape
Rape is defi ned in section 1 of the Sexual Off ences Act 2003 thus:

A person (A) commits an offence if—(1) 

he intentionally penetrates the vagina, anus or mouth of another person (B) with his (a) 
penis,

B does not consent to the penetration, and(b) 

A does not reasonably believe that B consents.(c) 

Whether a belief is reasonable is to be determined having regard to all the circumstances, (2) 
including any steps A has taken to ascertain whether B consents.3

DE F I N I T ION
Actus reus: the defendant penetrated the vagina, anus, or mouth of the victim with his 
penis and the victim did not consent to the penetration.

Mens rea:

the defendant intended to penetrate the vagina, anus, or mouth of the victim with (1) 
his penis; AND
the defendant did not reasonably believe that the victim consented to the (2) 
penetration.

. who can commit rape?
Can a woman commit rape?
Only a man can commit rape. Th is is because the off ence requires penetration with a penis.4 
If a woman forces a man to engage in sexual intercourse against his will this can amount to 
a sexual assault5 or the off ence of causing another person to perform a sexual act without 

1 For the background to the Act, see Home Offi  ce (2002), the White Paper which preceded the Act; Law 
Commission (2000), the advice of the Law Commission on consent in sexual off ences; and Home Offi  ce 
(2000a), the Home Offi  ce’s consultation paper. 

2 Home Offi  ce (2002: 1). 3 Th e off ence carries a maximum sentence of life.
4 Th is includes a surgically created penis (Sexual Off ences Act 2003, s. 79(3)).
5 Sexual Off ences Act 2003, s. 3. If she penetrates his anus she can be guilty of assault by penetration 

(s. 2).

A person (A) commits an offence if—(1) 

he intentionally penetrates the vagina, anus or mouth of another person (B) with his(a) 
penis,

B does not consent to the penetration, and(b) 

A does not reasonably believe that B consents.(c)
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consent,6 but will not be rape. It is possible for a woman to be an accessory to the crime of 
rape (i.e. to aid, abet, counsel, or procure rape).7

Can a husband rape a wife?
A husband can be convicted of raping his wife. Th is was clear only aft er the 1994 amendments 
to the Sexual Off ences Act 1956, which put into statutory eff ect the decision of the House 
of Lords in R v R.8 Th e House of Lords rejected the outdated view that on marriage a wife 
gave irrevocable consent to sexual relations at any time during the marriage and therefore 
marital intercourse could not be unlawful.9 Th e shocking fact that marital rape could not be 
prosecuted until 1991 is seen by many to be indicative of the slowness of the law to intervene 
to protect women from sexual assault. Th e House of Lords’ decision was confi rmed by the 
European Court of Human Rights in CR v UK10 which rejected an argument that in eff ect 
the decision constituted retrospective law making.11 In fact the European Court went on to 
hold that the abandonment of the rule was in conformity with the fundamental objectives 
of the Convention.12 Th e Sexual Off ences Act 2003 makes no change to the law and does not 
provide husbands charged with raping their wives with an automatic defence. Of course, the 
fact that the parties were married will be relevant as a matter of evidence. For example, a 
husband may more easily persuade the jury that he believed that his wife was consenting to 
sexual intercourse than if the victim were a stranger.13

At what age can a man commit rape?
Th ere used to be a rule under common law that a boy under 14 was incapable of commit-
ting sexual intercourse. Th is was abolished for acts aft er 20 September 1993 by the Sexual 
Off ences Act 2003, section 1. Of course, to be guilty of rape a boy must be above the age of 
criminal responsibility (i.e. over the age of 10).

. who can be the victim of rape?
A man or woman can be the victim of rape because anal or oral rape is included within 
section 1. Section 79(3) of the Sexual Off ences Act 2003 makes it clear that a surgically con-
structed vagina is included within the defi nition of a vagina. Th is means that a ‘male to 
female’ transsexual who has undergone ‘gender reassignment surgery’14 can be vaginally 
raped.

6 Ibid, s. 4.
7 In Cogan and Leak [1976] QB 217 (CA) it had been suggested a woman can be guilty of rape as the prin-

cipal if she uses an innocent agent to have sexual intercourse with a woman (see p.855 for an explanation of 
the doctrine of innocent agency). However, the case has been heavily criticized and subsequent cases have 
suggested that it is better in such cases to charge the woman with procuring rape (DPP v R and B [1997] 1 Cr 
App R 36 (CA)).

8 [1991] 4 All ER 481 (HL). 9 Hale, 1 PC 29. 10 [1996] 1 FLR 434 (ECtHR).
11 And therefore infringed Art. 7 of the European Convention on Human Rights.
12 Indeed the exemption could be said to have infringed the rights of wives under Art. 3 of the 

Convention.
13 Herring (2011d). See Rumney (1999) and Warner (2000) for a discussion of diff erences in sentencing 

practice in cases of ‘marital rape’.
14 Th e technical name for what is colloquially (if perhaps inaccurately) known as a ‘sex change 

operation’.
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. what is penetration?
To amount to rape the only act that is suffi  cient is penetration of the anus, vagina,15 or mouth 
by the defendant’s penis. Penetration with objects or other parts of the body apart from the 
penis against the victim’s consent will not amount to rape, although it would amount to the 
off ence of assault by penetration contrary to section 2 of the 2003 Act. →1 (p.500)

Th e defi nition of rape in the 2003 Act requires only penetration.16 Th is makes it clear that 
there can be rape even if there is no ejaculation. If the defendant tries to penetrate but fails 
to do so this may amount to attempted rape.17

One important issue is whether the actus reus of rape is complete once penetration takes 
place or whether it continues as long as there is penetration. Th e issue is important in cases 
where the victim consents to the initial penetration, but then asks the man to withdraw, 
but he refuses.18 Th e Sexual Off ences Act 2003 provides a clear answer in section 79(2): 
‘Penetration is a continuing act from entry to withdrawal.’ Th is means that if the victim 
withdraws his or her consent aft er the initial penetration, but the defendant does not with-
draw within a reasonable length of time, this can be rape. What exactly is a reasonable time 
may cause diffi  culties in some cases and will be left  to the ‘common sense’ of the jury.

. what is consent?
It is important to appreciate that questions over the victim’s consent arise in two contexts 
in relation to rape. First, as a matter of the actus reus it must be shown that the victim did 
not consent to the penetration. Second, as a matter of the mens rea it must be shown that 
the defendant did not reasonably believe that the victim consented. Th ese two questions 
must be dealt with separately. First, we will be looking at the actus reus issues: did the victim 
consent?

E X A M I NAT ION T I P
When answering problem questions in relation to rape it is very easy to merge 
together the questions: (a) did the victim consent? and (b) did the defendant think 
the victim was consenting? Th ese must be treated as two separate questions: the fi rst 
is a matter of the actus reus and the second is to do with the mens rea of rape.

Th e 2003 Act defi nes consent in the following way in section 74:

a person consents if he agrees by choice, and has the freedom and capacity to make that 
choice.

Th is leaves unanswered a lot of questions about the meaning of consent and we will now 
address these.19 Aft er the 2003 Act the law is a little complicated because there are circum-
stances under which consent is presumed to be lacking. Where the presumption does not 

15 ‘Vagina includes vulva’ (Sexual Off ences Act 2003, s. 79(9)).
16 What exactly will amount to penetration is an issue which is likely to be left  to the jury, giving penetra-

tion its normal meaning.
17 See Chapter 14. 18 See e.g. the facts in Kaitamaki [1985] AC 147 (PC).
19 See Elvin (2008) for a discussion of how consent in the Act has been understood.

E X A M I NAT ION T I P
When answering problem questions in relation to rape it is very easy to merge
together the questions: (a) did the victim consent? and (b) did the defendant think 
the victim was consenting? Th ese must be treated as two separate questions: the fi rst
is a matter of the actus reus and the second is to do with the mens rea of rape.

a person consents if he agrees by choice, and has the freedom and capacity to make that
choice.
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apply or when deciding whether the presumption has been rebutted the courts will turn 
back to the basic meaning of consent.

So in deciding whether or not the victim has consented the following approach is 
recommended:

E X A M I NAT ION T I P
To decide whether the victim consented ask:

Is this a case in which the victim is conclusively presumed to have not consented?(1) 
 If YES: Th e victim did not consent.
 If NO: Consider question 2.

Is this a case in which there is an evidential presumption that the victim did not (2) 
consent?

  If YES: Th en you must consider whether or not the presumption is rebutted. If it 
is: consider question 3; If it is not: Th e victim did not consent.

 If NO: Consider question 3.
Did the victim consent under the basic meaning of consent in section 74?(3) 

 If YES: Th e victim did consent.
 If NO: Th e victim did not consent.

Conclusive presumptions: deception as to the nature or purpose of the act
As suggested by the box above, the place to start is to consider whether this is a case where 
the conclusive presumptions operate. Th ese are found in section 76:

76. Conclusive presumptions about consent

 If in proceedings for an offence to which this section applies it is proved that the defend-(1) 
ant did the relevant act and that any of the circumstances specifi ed in subsection (2) 
existed, it is to be conclusively presumed—

that the complainant did not consent to the relevant act, and(a) 

that the defendant did not believe that the complainant consented to the relevant act.(b) 

The circumstances are that—(2) 

the defendant intentionally deceived the complainant as to the nature or purpose (a) 
of the relevant act;

the defendant intentionally induced the complainant to consent to the relevant act (b) 
by impersonating a person known personally to the complainant.

It should be noted that these are conclusive presumptions. So, for example, once it is shown 
that the defendant intentionally deceived the complainant as to the nature of the act he will 
be guilty of rape. Th ere is no way that he can rebut the presumption. Note also that when 
the presumption applies both the mens rea and actus reus of rape are proved.20

20 As Tadros (2006) points out it is odd that these are seen as cases where there is conclusive evidence of 
no consent; rather than simply constituting consent. Where V has been deceived as to the nature of the act 
this means there is no consent, not just that there is good evidence of no consent.

E X A M I NAT ION T IP
To decide whether the victim consented ask:

Is this a case in which the victim is conclusively presumed to have not consented?(1)
 If YES: Th e victim did not consent.
 If NO: Consider question 2.

Is this a case in which there is an evidential presumption that the victim did not (2) 
consent?
 If YES: Th en you must consider whether or not the presumption is rebutted. If it 
is: consider question 3; If it is not: Th e victim did not consent.

 If NO: Consider question 3.
Did the victim consent under the basic meaning of consent in section 74?(3) 

 If YES: Th e victim did consent.
 If NO: Th e victim did not consent.

76. Conclusive presumptions about consent

 If in proceedings for an offence to which this section applies it is proved that the defend-(1) 
ant did the relevant act and that any of the circumstances specifi ed in subsection (2)
existed, it is to be conclusively presumed—

that the complainant did not consent to the relevant act, and(a) 

that the defendant did not believe that the complainant consented to the relevant act.(b) 

The circumstances are that—(2)

the defendant intentionally deceived the complainant as to the nature or purpose(a) 
of the relevant act;

the defendant intentionally induced the complainant to consent to the relevant act (b) 
by impersonating a person known personally to the complainant.
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We will fi rst consider further the circumstances in which it will be presumed that a victim 
who is mistaken as to the nature of the act does not consent under section 76(2)(a). Th e fol-
lowing need to be shown:

(1) Th ere must be a deception. If the victim is mistaken as to the nature or purpose of the 
act but not because of any deception of the defendant’s then the statutory presumption does 
not apply. However, the common law does not require the victim’s mistake to be as a result of 
the defendant’s action for the mistake to negate consent. Most notably this means if a friend 
of the defendant deceived the victim as to the nature of the act, the presumption would not 
apply. However, no doubt the jury would fi nd there was not consent in its general meaning. 
Another interesting point to note is that a literal reading of the subsection does not require 
the deception to have caused the consent. So, for example, if Dec tells Carol that he needs 
to have sexual intercourse with her in order to cure her of an illness, whereas in fact this is 
a complete fabrication, this could fall into section 76(2)(a) even if in fact Carol would have 
been quite happy to have sex with Dec, even without his medical comments.

(2) Th ere must be a deception as to the nature or purpose of the act. If the victim is mis-
taken as to the nature of the act there is no true consent. Perhaps the best known example is 
that in Williams21 in which a singing teacher persuaded his pupil (aged 16) to agree to let him 
do something that would improve her breathing. She was unaware that in fact he was engag-
ing in sexual intercourse with her. He was convicted of rape. Th e act she consented to (the 
assistance in breathing technique) was diff erent in nature from the act the defendant did. 
Th e case would have been less straightforward if the victim had understood that they were 
to have sexual intercourse, but the defendant had persuaded the victim that having sexual 
intercourse would make her sing better.22 Although she would then not have been mistaken 
as to the nature of the act she may have been deceived as to the purpose of the act.23

(3) Th e deception must be intentional. Th e statutory presumption of no consent applies 
only if the defendant’s deception was intentional. →2 (p.484)
Th e three leading cases on deceptions and consent in the Sexual Off ences Act 2003 are as 
follows:

R v EB
[2006] EWCA Crim 2945 (CA)

EB met the complainant at the bus stop and discussed fl uorescent neck bands. Th ey 
subsequently had sexual intercourse. Th e prosecution alleged this was without consent, 
while the defence alleged that there was consent. On appeal the issue did not centre on 
the confl icting accounts of what had happened, but rather the fact that the appellant 
had failed to disclose his HIV status. He accepted he knew he was HIV positive and 
that he had not disclosed his status to the complainant before sexual penetration. Th e 
question for the Court of Appeal was whether this meant that any apparent consent to 
sexual penetration given by the complainant was ineff ective. As the Court of Appeal 
had pointed out on facts such as these it is already established that if the appellant had 
passed on a sexually transmitted disease he could have been convicted of infl icting 
grievous  bodily harm contrary to section 20 of the Off ences Against the Person Act 

21 [1923] 1 KB 340. Th ere have also been cases where women have been persuaded to agree to acts said to 
be ‘medical treatment’, but which were in fact sexual intercourse (see e.g. Case (1850) 4 Cox CC 220).

22 Simester and Sullivan (2003: 412). 23 Presuming that Williams’s purposes were sexual.
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1861. Th e novel question for the Court of Appeal was whether or not a charge of rape 
could also lie.

Lord Justice Latham

17. Where one party to sexual activity has a sexually transmissible disease which is not dis-
closed to the other party any consent that may have been given to that activity by the other 
party is not thereby vitiated. The act remains a consensual act. However, the party suffering 
from the sexually transmissible disease will not have any defence to any charge which may 
result from harm created by that sexual activity, merely by virtue of that consent, because 
such consent did not include consent to infection by the disease.

 . . . 
19. As has been indicated in an article by Professor Temkin and Professor Ashworth, in 

the 2004 Criminal Law Review, page 328, the Sexual Offences Act 2003 does not expressly 
concern itself with the full range of deceptions other than those identifi ed in section 76 of the 
Act, let alone implied deceptions. It notes that this leaves, as a matter of some uncertainty, 
the question of, for example, as it is put: “What if D deceives C into thinking that he is not HIV 
positive when he is?” There is no suggestion in that article that whatever may be the answer 
to that question, an implied deception can be spelt out of the mere fact that a person does not 
disclose his HIV status, or his or her infection by some other sexually transmissible disease, 
that such a deception should vitiate consent.

20. The consequence seems to us to be a matter which requires debate, not in a court of 
law but as a matter of public and social policy, bearing in mind all the factors that are con-
cerned including the questions of personal autonomy in delicate personal relationships. That 
does not mean that we in any way dissent from the view of the Law Commission that there 
would appear to be good reasons for considering the extent to which it would be right to 
criminalise sexual activity by those with sexually transmissible diseases who do not disclose 
that to their partners. But the extent to which such activity should result in charges such as 
rape, as opposed to tailormade charges of deception in relation to the particular sexual activ-
ity, seems to us to be a matter which is a matter properly for public debate.

21. All we need to say is that, as a matter of law, the fact that the appellant may not have 
disclosed his HIV status is not a matter which could in any way be relevant to the issue of 
consent under section 74 in relation to the sexual activity in this case.

R v Jheeta
[2007] EWCA Crim 1699

Harvinda Jheeta and the complainant had been going out together and having sex-
ual relations. When the relationship cooled the defendant anonymously sent various 
 threatening text messages to the complainant. She consulted the defendant and he sug-
gested he contact the police. He then, over several years, sent her text messages purport-
ing to be from the police, and further threatening messages. In some of the messages 
purporting to come from the police, she was told she should keep having sexual rela-
tions with the defendant otherwise she may have to pay a fi ne for causing him distress. 
She said she had sex with the defendant on about 50 occasions, only because of the 
‘police advice’. When interviewed the defendant said he realized that the victim had not 
been consenting to sexual intercourse with him and had sex because of his deceptions.

Lord Justice Latham

17. Where one party to sexual activity has a sexually transmissible disease which is not dis-
closed to the other party any consent that may have been given to that activity by the other
party is not thereby vitiated. The act remains a consensual act. However, the party suffering
from the sexually transmissible disease will not have any defence to any charge which may
result from harm created by that sexual activity, merely by virtue of that consent, because
such consent did not include consent to infection by the disease.

 . . . 
19. As has been indicated in an article by Professor Temkin and Professor Ashworth, in

the 2004 Criminal Law Review, page 328, the Sexual Offences Act 2003 does not expressly
concern itself with the full range of deceptions other than those identifi ed in section 76 of the
Act, let alone implied deceptions. It notes that this leaves, as a matter of some uncertainty,
the question of, for example, as it is put: “What if D deceives C into thinking that he is not HIV
positive when he is?” There is no suggestion in that article that whatever may be the answer
to that question, an implied deception can be spelt out of the mere fact that a person does not
disclose his HIV status, or his or her infection by some other sexually transmissible disease,
that such a deception should vitiate consent.

20. The consequence seems to us to be a matter which requires debate, not in a court of
law but as a matter of public and social policy, bearing in mind all the factors that are con-
cerned including the questions of personal autonomy in delicate personal relationships. That
does not mean that we in any way dissent from the view of the Law Commission that there
would appear to be good reasons for considering the extent to which it would be right to
criminalise sexual activity by those with sexually transmissible diseases who do not disclose
that to their partners. But the extent to which such activity should result in charges such as
rape, as opposed to tailormade charges of deception in relation to the particular sexual activ-
ity, seems to us to be a matter which is a matter properly for public debate.

21. All we need to say is that, as a matter of law, the fact that the appellant may not have
disclosed his HIV status is not a matter which could in any way be relevant to the issue of
consent under section 74 in relation to the sexual activity in this case.
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Lord Justice Judge

23. The starting point in our analysis is to acknowledge that in most cases, the absence of 
consent, and the appropriate state of the defendant’s mind, will be proved without reference 
to evidential or conclusive presumptions. When they do apply, section 75 and section 76 are 
directed to the process of proving the absence of consent to whichever sexual act is alleged. 
They are concerned with presumptions about rather than the defi nition of consent. . . . 

24. In our judgment the ambit of section 76 is limited to the “act” to which it is said to 
apply. In rape cases the “act” is vaginal, anal or oral intercourse. Provided this considera-
tion is constantly borne in mind, it will be seen that section 76(2)(a) is relevant only to the 
comparatively rare cases where the defendant deliberately deceives the complainant about 
the nature or purpose of one or other form of intercourse. No conclusive presumptions arise 
merely because the complainant was deceived in some way or other by disingenuous blan-
dishments of or common or garden lies by the defendant. These may well be deceptive and 
persuasive, but they will rarely go to the nature or purpose of intercourse. Beyond this limited 
type of case, and assuming that, as here, section 75 has no application, the issue of consent 
must be addressed in the context of section 74.

25. It may be helpful to reinforce these observations by reference to a number of cases at 
common law which provide examples of deceptions as to the nature or purpose of the act of 
intercourse. As to the nature of the relevant act, in R v Flattery [1877] 2 QBD 410 the Court 
of Crown Cases Reserved upheld a conviction for rape where intercourse took place after 
the complainant, a girl of 19, was persuaded that the defendant was performing a surgical 
operation which would break “nature’s string” and provide a remedy for the fi ts to which she 
was subject. In R v Williams [1923] 1 KB 340 the conviction for rape was upheld where the 
defendant deceived a girl of 16 into having sexual intercourse with him to cure a problem with 
her breathing which prevented her from singing properly. . . . 

26. Deception as to purpose is sometimes said to be exemplifi ed in R v Tabassum [2000] 
2 CAR 328, a decision described by the late Professor Sir John Smith as a “doubtful case”. A 
number of women agreed to participate in a breast cancer research programme at the behest 
of the appellant when, as a result of what he said or did, or both, they wrongly believed that 
he was medically qualifi ed or trained. They consented to a medical examination, not to sexual 
touching by a stranger. “There was consent to the nature of the act, but not to its quality”. 
However section 76(2)(a) does not address the “quality” of the act, but confi nes itself to its 
“purpose”. In the latest edition of Smith and Hogan Criminal Law, (11th edition) Professor 
David Ormerod identifi es a better example, R v Green [2002] EWCA Crim 1501. Bogus medi-
cal examinations of young men were carried out by a qualifi ed doctor, in the course of which 
they were wired up to monitors while they masturbated. The purported object was to assess 
their potential for impotence. Although the experiment did not involve any form of inter-
course, it illustrates the practice of a deception as to the “purpose” of the physical act.

27. These examples demonstrate the likely rarity of occasions when the conclusive pre-
sumption in section 76(2)(a) will apply. For example, R v Linekar [1995] 2 CAR 49 would not 
fall within its ambit. The appellant promised to pay a prostitute £25 if she had intercourse with 
him. It was a promise he never intended to keep. On this aspect of the case, that is, that the 
defendant tricked the prostitute into having intercourse with him, the judge left it to the jury to 
consider whether his fraud vitiated her consent which was given on the basis that he would 
pay. The conviction was quashed. The consent given by the complainant was a real consent, 
which was not destroyed by the appellant’s false pretence. If anything, he was guilty of an 
offence under section 3 of the 1956 Act, that is an offence identical to the offence alleged 
in counts one and two of the present indictment. Linekar deceived the prostitute about his 

Lord Justice Judge

23. The starting point in our analysis is to acknowledge that in most cases, the absence of
consent, and the appropriate state of the defendant’s mind, will be proved without reference
to evidential or conclusive presumptions. When they do apply, section 75 and section 76 are
directed to the process of proving the absence of consent to whichever sexual act is alleged.
They are concerned with presumptions about rather than the defi nition of consent. . . . 

24. In our judgment the ambit of section 76 is limited to the “act” to which it is said to
apply. In rape cases the “act” is vaginal, anal or oral intercourse. Provided this considera-
tion is constantly borne in mind, it will be seen that section 76(2)(a) is relevant only to the
comparatively rare cases where the defendant deliberately deceives the complainant about
the nature or purpose of one or other form of intercourse. No conclusive presumptions arise
merely because the complainant was deceived in some way or other by disingenuous blan-
dishments of or common or garden lies by the defendant. These may well be deceptive and
persuasive, but they will rarely go to the nature or purpose of intercourse. Beyond this limited
type of case, and assuming that, as here, section 75 has no application, the issue of consent
must be addressed in the context of section 74.

25. It may be helpful to reinforce these observations by reference to a number of cases at
common law which provide examples of deceptions as to the nature or purpose of the act of
intercourse. As to the nature of the relevant act, in R v Flattery [1877] 2 QBD 410 the Court
of Crown Cases Reserved upheld a conviction for rape where intercourse took place after
the complainant, a girl of 19, was persuaded that the defendant was performing a surgical
operation which would break “nature’s string” and provide a remedy for the fi ts to which she
was subject. In R v Williams [1923] 1 KB 340 the conviction for rape was upheld where the
defendant deceived a girl of 16 into having sexual intercourse with him to cure a problem with
her breathing which prevented her from singing properly. . . .

26. Deception as to purpose is sometimes said to be exemplifi ed in R v Tabassum [2000]
2 CAR 328, a decision described by the late Professor Sir John Smith as a “doubtful case”. A
number of women agreed to participate in a breast cancer research programme at the behest
of the appellant when, as a result of what he said or did, or both, they wrongly believed that
he was medically qualifi ed or trained. They consented to a medical examination, not to sexual
touching by a stranger. “There was consent to the nature of the act, but not to its quality”.
However section 76(2)(a) does not address the “quality” of the act, but confi nes itself to its
“purpose”. In the latest edition of Smith and Hogan Criminal Law, (11th edition) Professorww
David Ormerod identifi es a better example, R v Green [2002] EWCA Crim 1501. Bogus medi-
cal examinations of young men were carried out by a qualifi ed doctor, in the course of which
they were wired up to monitors while they masturbated. The purported object was to assess
their potential for impotence. Although the experiment did not involve any form of inter-
course, it illustrates the practice of a deception as to the “purpose” of the physical act.

27. These examples demonstrate the likely rarity of occasions when the conclusive pre-
sumption in section 76(2)(a) will apply. For example, R v Linekar [1995] 2 CAR 49 would not
fall within its ambit. The appellant promised to pay a prostitute £25 if she had intercourse with
him. It was a promise he never intended to keep. On this aspect of the case, that is, that the
defendant tricked the prostitute into having intercourse with him, the judge left it to the jury to
consider whether his fraud vitiated her consent which was given on the basis that he would
pay. The conviction was quashed. The consent given by the complainant was a real consent,
which was not destroyed by the appellant’s false pretence. If anything, he was guilty of an
offence under section 3 of the 1956 Act, that is an offence identical to the offence alleged
in counts one and two of the present indictment. Linekar deceived the prostitute about his
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intentions. He undoubtedly lied to her. However she was undeceived about either the nature 
or the purpose of the act, that is intercourse. Accordingly the conclusive presumptions in 
section 76 would have no application.

28. With these considerations in mind, we must return to the present case. On the writ-
ten basis of plea the appellant undoubtedly deceived the complainant. He created a bizarre 
and fi ctitious fantasy which, because it was real enough to her, pressurised her to have 
intercourse with him more frequently than she otherwise would have done. She was not 
deceived as to the nature or purpose of intercourse, but deceived as to the situation in which 
she found herself. In our judgment the conclusive presumption in section 76(2)(a) had no 
application, and counsel for the appellant below were wrong to advise on the basis that it did. 
However that is not an end of the matter.

29. We are being asked to examine the safety of convictions for rape where the appellant 
pleaded guilty. He did so on the basis of plea which accepted the accuracy of his admis-
sions in interview with the police, and in particular did not question his unequivocal admis-
sion that there were occasions when sexual intercourse took place when the complainant 
was not truly consenting. This is entirely consistent with his acknowledgement that he 
persuaded the complainant to have intercourse with him more frequently than otherwise, 
and the persuasion took the form of the pressures imposed on her by the complicated and 
unpleasant scheme which he had fabricated. This was not a free choice, or consent for the 
purposes of the Act. In these circumstances we entertain no reservations that on some 
occasions at least the complainant was not consenting to intercourse for the purposes of 
section 74, and that the appellant was perfectly well aware of it. His guilty plea refl ected 
these undisputed facts. Accordingly the appeal against conviction is dismissed.

R v Devonald
[2008] EWCA Crim 527

Stephen Devonald posed on the internet as a 20-year-old woman named ‘Cassey’. He 
deliberately set out to meet the victim, a 16-year-old boy who was his daughter’s ex-boy-
friend. Pretending to be Cassey he persuaded the victim to masturbate on the webcam. 
Devonald’s plan, it appears, was to put fi lm of this on the internet, causing the victim 
embarrassment and thereby exact revenge for what he regarded as the bad way he had 
treated his daughter. Devonald was charged with causing a sexual activity (the mastur-
bation) without consent, contrary to section 4 of the Sexual Off ences Act. A key issue 
was whether the victim consented. Th e prosecution argued that under section 76(2)(a), 
because the victim had been deceived as to the nature or purpose of the act, there was 
no consent.

Lord Justice Leveson

The learned judge ruled that it was open to the jury to conclude that the complainant was 
deceived as to the purpose of the act of masturbation. We agree. On the facts, as we have 
described them, it is diffi cult to see how the jury could have concluded otherwise that the 
complainant was deceived into believing that he was indulging in sexual acts with, and for 
the sexual gratifi cation of, a 20-year-old girl with whom he was having an on line relationship. 
That is why he agreed to masturbate over the sex cam. In fact, he was doing so for the father 
of his ex-girlfriend who was anxious to teach him a lesson doubtless by later embarrassing 

intentions. He undoubtedly lied to her. However she was undeceived about either the nature
or the purpose of the act, that is intercourse. Accordingly the conclusive presumptions in
section 76 would have no application.

28. With these considerations in mind, we must return to the present case. On the writ-
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and fi ctitious fantasy which, because it was real enough to her, pressurised her to have
intercourse with him more frequently than she otherwise would have done. She was not
deceived as to the nature or purpose of intercourse, but deceived as to the situation in which
she found herself. In our judgment the conclusive presumption in section 76(2)(a) had no
application, and counsel for the appellant below were wrong to advise on the basis that it did.
However that is not an end of the matter.
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sions in interview with the police, and in particular did not question his unequivocal admis-
sion that there were occasions when sexual intercourse took place when the complainant
was not truly consenting. This is entirely consistent with his acknowledgement that he
persuaded the complainant to have intercourse with him more frequently than otherwise,
and the persuasion took the form of the pressures imposed on her by the complicated and
unpleasant scheme which he had fabricated. This was not a free choice, or consent for the
purposes of the Act. In these circumstances we entertain no reservations that on some
occasions at least the complainant was not consenting to intercourse for the purposes of
section 74, and that the appellant was perfectly well aware of it. His guilty plea refl ected
these undisputed facts. Accordingly the appeal against conviction is dismissed.

Lord Justice Leveson

The learned judge ruled that it was open to the jury to conclude that the complainant was
deceived as to the purpose of the act of masturbation. We agree. On the facts, as we have
described them, it is diffi cult to see how the jury could have concluded otherwise that the
complainant was deceived into believing that he was indulging in sexual acts with, and for
the sexual gratifi cation of, a 20-year-old girl with whom he was having an on line relationship.
That is why he agreed to masturbate over the sex cam. In fact, he was doing so for the father
of his ex-girlfriend who was anxious to teach him a lesson doubtless by later embarrassing
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him or exposing what he had done. It is an inevitable inference that it is for that reason that 
the applicant changed his plea to guilty when the judge so ruled. Miss Howell [counsel for 
the appellant] has over focused on the phrase “nature of the act”, which undoubtedly was 
sexual but not on its purpose, which encompasses rather more than the specifi c purpose of 
sexual gratifi cation by the defendant in the Act of masturbation. In our judgment, this ruling 
was correct and there is no grounds for challenging the basis on which the applicant changed 
his plea. This application is therefore refused.

Although the Devonald case concerned the off ence of causing the victim to perform a sexual 
act, the law on consent in that case is based on the same principles that apply to rape.

Th e Jheeta decision is particularly useful because of its discussion of what deceptions 
might, or might not, count as deceptions as to the nature or purpose of the act. Note 
Judge LJ suggests that R v Flattery and R v Williams are examples of deceptions as to the 
nature or purpose of the act. He suggests R v Linekar and perhaps R v Tabassum are not. 
Th is appears to suggest that the courts will interpret section 76 in a narrow way, so that it 
applies where the victim is deceived into thinking that the act is not sexual intercourse, but 
a diff erent kind of activity. However, the Devonald24 decision accepts that the motivation of 
one of the parties may aff ect the nature of the act. It may be that the position the courts are 
reaching is that they will ask whether the deception means the act is something very dif-
ferent to the act they thought they were doing. So a defendant, who tells a woman he meets 
at a party that he is a lawyer and as a result she agrees to sleep with him, will not have been 
deceived in a matter which aff ects the nature or purpose of the act. Th e approach taken in 
Devonald would seem to be in line with some of the pre-2003 Act case law. In Tabassum25

it was found that women who agreed to examination of their breasts aft er the defendant 
had untruthfully said he was medically qualifi ed and wished to examine them as part of a 
research project, were found not to have consented. Th ey were deceived as to the nature of 
the acts. Similarly in Green26 it was found that young men who were told to masturbate by 
a doctor did not consent, when they were told the acts were to test for potency, rather than 
being for the doctor’s sexual gratifi cation. Perhaps even, a man who deceives a woman into 
thinking he loves her when he does not, and thereby persuades her to have sex with him 
seems, aft er Devonald, to be potentially guilty of rape.

Note that in the Jheeta case itself although the court did not accept that the deceptions 
fell within section 76 and therefore generated a conclusive presumption of ‘no consent’, nev-
ertheless it was accepted that the victim had not consented under the general meaning of 
consent in section 74. So although deceptions as to the circumstances surrounding the act 
may not create a conclusive presumption of no consent, the jury may decide that because of 
them there was no consent under the general meaning of consent.

Conclusive presumption: cases of impersonation
Section 76(2) also creates a conclusive presumption in cases of impersonation. Th e following 
points can be made about this subsection:

(1) Th ere must be an impersonation. In Elbekkay,27 at night time, the defendant entered 
the victim’s bedroom. She assumed that he was her boyfriend and so consented to sexual 

24 See Rogers (2008a) for a critical discussion of this case.   25 [2000] 2 Cr App R 328.
26 [2002] EWCA Crim 1501.   27 [1995] Crim LR 163 (CA).

him or exposing what he had done. It is an inevitable inference that it is for that reason that
the applicant changed his plea to guilty when the judge so ruled. Miss Howell [counsel for
the appellant] has over focused on the phrase “nature of the act”, which undoubtedly was
sexual but not on its purpose, which encompasses rather more than the specifi c purpose of
sexual gratifi cation by the defendant in the Act of masturbation. In our judgment, this ruling
was correct and there is no grounds for challenging the basis on which the applicant changed
his plea. This application is therefore refused.
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intercourse. Th e defendant realized his mistake, but had sexual intercourse with her. Th e 
presumption does not apply in such a case because the defendant had not impersonated the 
boyfriend (he had said nothing to suggest he was the boyfriend). However, he will still be 
guilty of rape because under the general meaning of consent the victim did not consent. Th e 
section does not require the deception to be at the time of the sex. So, the section appears 
broad enough to cover a case like Jheeta28 (see p.426) where the defendant, pretending to 
be a police offi  cer, sent messages to the victim telling her to have sex with the defendant. 
However, in that case the next requirement may not have been made out.

(2) Th e impersonation must be of a person known personally to the complainant. 
Clearly the presumption would apply where the defendant impersonated the victim’s hus-
band, partner, or even friend. But, it seems, the presumption would not apply where the 
defendant impersonated the victim’s favourite fi lm star or pop star. Similarly, if the defend-
ant simply claimed an attribute which he did not have (e.g. that he was rich or was a qualifi ed 
lawyer) this would not negate consent.

(3) Rather oddly, the subsection seems to apply even if the victim is not taken in by 
the impersonation. Consider this: Dave fancies his best friend Mick, but Mick is not inter-
ested. Pete (whom Dave does not know) fancies Dave and, learning of Dave’s liking of Mick, 
decides to try to impersonate Mick. When Dave sees Pete he realizes that Pete is not Mick, 
but agrees to sexual intercourse with him because Pete looks so like Mick he can live out a 
fantasy. It seems that if section 76 were interpreted literally this would be rape. But that is 
absurd; the subsection (although it does not say so) is surely meant to apply only where the 
victim is taken in by the impersonation.

Th ere are two kinds of cases where the statutory presumption of non-consent does not apply, 
but the jury may still decide that the victim does not consent under the general meaning of 
consent:

(1) Where there is no deception. In Elbekkay29 (a case under the old law, summarized 
above) the Court of Appeal found that the victim had not consented to sexual intercourse 
with the defendant, even though the defendant had not in fact impersonated the boyfriend. 
Th e victim had consented to sexual relations with her partner, not the defendant. Th ere was 
therefore no consent.

(2) Where the mistake is as to the identity of a person not known to the victim. As 
already mentioned the statutory presumption applies only where the defendant imper-
sonates someone the victim knew personally. For a long time the common law view was 
that impersonation only of a spouse could negate consent. However, this was extended to 
unmarried partners in Elbekkay.30 Obiter, McCowan LJ, giving the judgment of the court, 
explained that ‘Th e vital point about rape is that it involves the absence of consent. Th at 
absence is equally crucial whether the woman believes that the man she is having sexual 
intercourse with is her husband or another.’ Th e phrase ‘or another’ may suggest the com-
mon law is even wider than the statutory presumption and includes cases of impersonation 
of anyone.

What we know for sure is that if the victim is mistaken as to an attribute of the defendant, 
rather than the identity of the person, then that will not create a conclusive presumption of 
no consent. So if the victim met a man at a party who simply claimed to be a well-known 

28 [2007] EWCA Crim 1699.   29 [1995] Crim LR 163 (CA).   30 Ibid.
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actor that mistake would not vitiate the victim’s consent. Th at is because his or her mis-
take would simply be over an attribute (the man’s occupation) rather than his identity. In 
Richardson31 the defendant purported to be a legitimate dentist when in fact she had been 
struck off  the register of dentists. Patients who received treatment from her were said not to 
be mistaken as to her identity: she was the very Diane Richardson they thought she was; they 
were, however, mistaken as to her attributes (she was not a registered dentist). So there was 
consent to the dentistry work.

Evidential presumptions
Th e evidential presumptions are set out in section 75:

75. Evidential presumptions about consent

If in proceedings for an offence to which this section applies it is proved—(1) 

that the defendant did the relevant act,(a) 

that any of the circumstances specifi ed in subsection (2) existed, and(b) 

that the defendant knew that those circumstances existed,(c) 

 the complainant is to be taken not to have consented to the relevant act unless suffi cient 
evidence is adduced to raise an issue as to whether he consented, and the defendant is 
to be taken not to have reasonably believed that the complainant consented unless suf-
fi cient evidence is adduced to raise an issue as to whether he reasonably believed it.

The circumstances are that—(2) 

any person was, at the time of the relevant act or immediately before it began, using (a) 
violence against the complainant or causing the complainant to fear that immediate 
violence would be used against him;

any person was, at the time of the relevant act or immediately before it began, caus-(b) 
ing the complainant to fear that violence was being used, or that immediate violence 
would be used, against another person;

the complainant was, and the defendant was not, unlawfully detained at the time of (c) 
the relevant act;

the complainant was asleep or otherwise unconscious at the time of the relevant act;(d) 

use of the complainant’s physical disability, the complainant would not have been (e) 
able at the time of the relevant act to communicate to the defendant whether the 
complainant consented;

person had administered to or caused to be taken by the complainant, without the (f) 
complainant’s consent, a substance which, having regard to when it was adminis-
tered or taken, was capable of causing or enabling the complainant to be stupefi ed or 
overpowered at the time of the relevant act.

In subsection (2)(a) and (b), the reference to the time immediately before the relevant act (3) 
began is, in the case of an act which is one of a continuous series of sexual activities, a 
reference to the time immediately before the fi rst sexual activity began.

Where it is proved by the prosecution that one of the sets of facts listed in section 75(2) 
existed and the defendant was aware they existed, then there is a presumption that the actus 

31 [1999] QB 444 (CA).
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reus and mens rea of rape are established. But this is only an evidential presumption and it is 
open to the defendant to introduce evidence that in fact the mens rea or actus reus of rape did 
not exist. Where the defendant produces ‘suffi  cient evidence to raise an issue’ as to whether 
the actus reus or mens rea of rape existed then the presumption is rebutted. Th e prosecution 
must then prove beyond reasonable doubt that the actus reus and mens rea of rape existed. 
Th is is all a bit confusing, but the following example may assist:

The prosecution prove that a minute before D and V had sexual intercourse that D intention-
ally had hit V. Under section 75(2)(a) this creates a presumption that D is guilty of rape. If 
the defence introduces no evidence the jury should convict D. However, D may try and 
introduce evidence to rebut the presumption. He might argue, for example, that after he hit 
V he immediately apologised, she forgave him and they then had sexual intercourse. If he 
introduces suffi cient evidence to raise an issue about this then the presumption is rebutted. 
The prosecution must then persuade the jury beyond reasonable doubt that the actus reus 
and mens rea of rape existed.32

A key issue is what ‘introduces suffi  cient evidence to raise an issue’ means. In the example 
above, if D just gave evidence to the eff ect that they had made up and had consensual sex, 
would that be enough? If the answer is ‘yes’ then that means that it would be very easy to 
rebut the presumption: the defendant just has to say there was in fact consent, in which case 
it might well be wondered whether these presumptions are worth having. Th ey are going to 
be very complicated to explain to a jury, which may well be confused by them. On the other 
hand, if the answer is ‘no’, what more evidence could D introduce in a case like this, apart 
from his own eyewitness account? Court guidance on the meaning of ‘suffi  cient evidence is 
adduced to raise’ is eagerly awaited. Th e Judicial Studies Board has suggested that it is for the 
judge to decide whether the defendant has introduced suffi  cient evidence to raise an issue. 
Th e judge only needs to give a direction on the presumptions if there is no such evidence. 
Th at should mean that directions on the presumptions will be rare.33 It seems that in prac-
tice the presumptions are so confusing that they are not oft en relied upon by barristers in 
courts.34

Section 75(2)(a)–(c) deals with cases where there is a threat of violence or unlawful deten-
tion. Th e following points can be made:

Notice that under section 75(2)(b) it does not need to be shown that the defendant (1) 
used or threatened violence against the victim. So if the defendant’s friend threatens 
to beat up the victim unless she ‘agrees’ to sexual intercourse with the defendant the 
presumption will apply. Similarly, the threat of violence need not be to the victim, but 
can be to another. So if the defendant threatened to beat up the victim’s friend unless 
she agreed to sexual intercourse, the presumption could also apply.
Th e presumption applies only if the threat is of violence. If the threat is to destroy (2) 
property, for example, then the presumption does not apply. Also, it seems that threats 
to cause an emotional harm (e.g. to end a relationship) are not included.
Th e presumption applies only if the threat is of immediate violence. So the presump-(3) 
tion will not apply if the threat is that the victim will be beaten up next week.

32 Tadros (2006) argues that where there has been the use of threat of violence this is not just evidence of 
a lack of consent, but constitutes a lack of free choice and so not consent.

33 Judicial Studies Board (2004). 34 Gunby, Carline, and Beynon (2010).
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introduce evidence to rebut the presumption. He might argue, for example, that after he hit
V he immediately apologised, she forgave him and they then had sexual intercourse. If he
introduces suffi cient evidence to raise an issue about this then the presumption is rebutted.
The prosecution must then persuade the jury beyond reasonable doubt that the actus reus 
and mens rea of rape existed.32
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Section 75(2)(d)–(e) deals with cases where the victim is incapable of consenting, either 
because they are asleep, unconscious, or unable to communicate their consent. It must be 
said that in these cases it is hard to imagine how the presumption could be rebutted. Perhaps 
it is plausible that V might ask D to have sex with him while he is asleep. A strong case can 
be made for saying that where V is unconscious then there cannot be consent, not just that 
there is a presumption of no consent. It opens the door too easily for a defendant to have 
sexual intercourse with a sleeping or unconscious woman then to argue that had she been 
awake she would have consented.

Under section 75(2)(f) there is an evidential presumption of no consent where ‘any person 
had administered to or caused to be taken by the complainant, without the complainant’s 
consent, a substance which, having regard to when it was administered or taken, was capable 
of causing or enabling the complainant to be stupefi ed or overpowered at the time of the 
relevant act.’ Th is provision clearly deals with cases of drug-assisted rape.35 It is, however, 
problematic.36 Th e fi rst point to make is that it is very surprising that this is an evidential 
rather than conclusive presumption. Could there be a scenario in which a defendant gave 
the victim stupefying drugs without her consent and then had sexual intercourse with her 
in which it could be said that the victim consented? Maybe yes, where the victim was given a 
drug which could have been stupefying, but in fact had no eff ect. However, the fact that the 
presumption is evidential means that the defendant can seek to claim that the eff ect of the 
drug on the victim’s consent was negligible and this might involve the jury in diffi  cult ques-
tions about the impact of the drug on the victim’s mental state. A second concern is that the 
evidential presumption only arises where the drug is capable of stupefying or overpowering 
the victim. Th e problem here is that the drugs used in this kind of off ence can have a range of 
diff erent eff ects. Some drugs can have the eff ect of stupefying the victim, but as Emily Finch 
and Vanessa Munro point out:

the drugs may reduce the victim’s ability to resist sexual advances, render her unable to com-
municate her wishes regarding intercourse, or engender an uncharacteristic inclination to 
participate in sexual activity . . . it seems that victims may be induced to agree to intercourse 
with virtual strangers however uncharacteristic this would be in the absence of the drugs. 
Moreover, it is likely that they will not appreciate that such behaviour is uncharacteristic, 
thus, whatever their sober preferences in such matters, they will believe that their consent 
to intercourse represents their genuine wishes regarding sexual activity at the time.37

A third issue, and one which may be of the greatest practical signifi cance, is whether alco-
hol is included within this evidential presumption. It is submitted it certainly should be 
included. It is a substance which is ‘capable of causing or enabling the complainant to be stu-
pefi ed or overpowered’. Some would be concerned that this throws the net of the presump-
tion too widely. But it should be recalled that the presumption would only apply where the 
victim is given alcohol without her consent. Th is leaves open the question of where a victim 
knows she is drinking alcohol, but the defendant has spiked her drunk to make it more alco-
holic than she realizes. Surely this is to administer the extra substance without her consent, 
but the point might be thought debatable. A fourth point worth emphasizing is that the pre-
sumption applies even if it was not the defendant who administered the drugs. Finally, it is 

35 Despite the press attention to the issue, a study by the Association of Chief Police Offi  cers (2007) found 
no evidence of widespread use of Rohypnol and very little evidence of use of GBH.

36 Finch and Munro (2003, 2004, and 2005). 37 Finch and Munro (2003: 775).
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worth noting that the presumption applies where the substance is capable of stupefying the 
victim, it does not need to be shown that the substance actually had that eff ect.

E X A M I NAT ION T I P
A warning:

Do not think that just because the presumption of no consent in section 75 or 76 does 
not apply the court must decide that there is consent. For example, if the defendant 
threatens to burn down the victim’s house unless she agrees to sexual intercourse, as a 
result of which the victim submits to sexual intercourse, there is no threat of violence 
and so there is no presumption of lack of consent under section 75, but it is still open 
to the jury to decide that the victim did not consent. All sections 75 and 76 are doing is 
setting out circumstances under which it will be presumed that there is no consent. It is 
not setting out the only circumstances under which a jury can fi nd there is no consent.

Consent in its general meaning: introduction
If consent is not found using one of the conclusive or evidential presumptions the jury will 
need to consider whether there is consent under the general meaning. Section 74 states that 
a person ‘consents if he agrees by choice, and has the freedom and capacity to make that 
choice’. Th is makes it clear that even if the victim said ‘yes’, if this was not the result of a free 
choice then it will not count as consent. →3 (p.479)

Consent in its general meaning: positive consent required
Th e victim must actively agree to the penetration if it is not to amount to rape.38 It does not 
need to be shown that the victim resisted the penetration, or even opposed it. Th e point is 
demonstrated by the following cases, decided before the 2003 Act, but which would have 
been decided in the same way aft er it:

In (1) Lartner39 the victim was asleep throughout the act of intercourse. Although she 
had not actively opposed or resisted the sexual intercourse she had not positively con-
sented to it and so the actus reus of rape was made out.
In (2) Malone40 the victim was so drunk she was unaware that the defendant was hav-
ing sexual intercourse with her, still the actus reus of the off ence was made out. 
However, in a recent, widely reported trial the judge directed the jury to return 
a not guilty verdict, aft er the victim gave evidence that she was so drunk that she 
could not remember what happened.41 It appears that the judge took the view that 
the prosecution were, as a result of her evidence, unable to establish that there was 
no consent. Th e judge is reported to have told the jury that drunken consent is still 
consent.

Although the fact that consent requires agreement, not just lack of resistance, is important, 
it should be recalled that the jury must be persuaded beyond reasonable doubt that the vic-
tim was not consenting, and so where there is no apparent resistance the prosecution will 

38 R v Malone [1998] 2 Cr App R 447 (CA).   39 [1995] Crim LR 75 (CA).
40 [1998] 2 CAR 447 (CA).   41 BBC News Online (2005e).
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face a harder job persuading the jury that there was no consent than in a case where the 
victim made her objections obvious.42

It is also crucial to appreciate that the consent question is about the victim’s state of mind. 
In McFall43 (a case decided before the 2003 Act came into force), the victim had been kid-
napped by the accused, who then indicated that he wished to have sexual intercourse with 
her. Th e victim was so terrifi ed he would kill her that she pretended to consent to the inter-
course and even ‘faked an orgasm’. Even though she may have appeared to an onlooker to 
consent, the Court of Appeal was able to fi nd the actus reus of rape established because it 
was clear that subjectively (in her mind) the victim did not consent. Of course, whether the 
victim appeared to consent will be an important question in relation to the mens rea ques-
tion: whether the defendant believed the victim was consenting.

Consent in its general meaning: capacity to consent?
Section 74 makes it clear that in order to be able to consent the victim must have suffi  cient 
capacity to consent. For example, a child or an adult suff ering from mental illness or learn-
ing diffi  culty may not have the capacity to consent. Several groups of people need to be 
considered separately:

(1) Children. Th e law does not presume that at a particular age a child becomes old 
enough to be able to consent to sexual penetration. If the child has suffi  cient maturity and 
understanding she may be competent to consent. In a case concerning whether an under-
16-year-old could validly consent to being given contraceptive advice and treatment44 the 
House of Lords held that she could if she was mature enough to understand the issues 
involved, including the moral ones.45 Th e courts are likely to take the same approach in rela-
tion to sexual intercourse. It should be noted that even if a child is suffi  ciently competent to 
be able to consent, and hence the defendant is not guilty of rape, he may be guilty of one of 
the other off ences under the 2003 Act, such as the rape of a child under the age of 13 under 
section 5, or one of the abuse of a position of trust off ences in sections 16 to 24, which do not 
require the activities to be without the consent of the victim.46 Notably the section 5 off ence 
(rape of a child under the age of 13) is committed even if the victim consents and even if the 
defendant reasonably believes the child to be over 16.47

(2) Mental illness or learning diffi  culties. Th ere is little guidance on what level of under-
standing is necessary before someone’s mental limitations mean that he or she lacks capacity 
to consent. Th ere is a presumption that an adult does have the mental capacity to consent.
Section 3 of the Mental Capacity Act 2005 states:

. . . a person is unable to make a decision for himself if he is unable—(1) 

to understand the information relevant to the decision,(a) 

to retain that information,(b) 

42 A point stressed in Waye (1992). 43 [1994] Crim LR 226.
44 Gillick v West Norfolk and Wisbech Area Health Authority [1986] AC 112 (HL).
45 Th is has become known as Gillick competence. See also Howard [1965] 3 All ER 684 (CCA) and Harling 

[1938] 1 All ER 307.
46 Th e consent of the victim may be relevant in sentencing (Attorney General’s Reference (No. 29 of 2008)

[2008] EWCA Crim 2026).
47 R v G [2006] EWCA Crim 821.

. . . a person is unable to make a decision for himself if he is unable—(1) 

to understand the information relevant to the decision,(a) 

to retain that information,(b) 
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to use or weigh that information as part(c)  of the process of making the decision, or

to communicate his decision (whether by talking, using sign language or any other (d) 
means).

In relation to physical disabilities the Sexual Off ences Act 2003 deals with the issue of con-
sent for those suff ering physical and mental disabilities explicitly: where ‘because of the 
complainant’s physical disability, the complainant would not have been able at the time of 
the relevant act to communicate to the defendant whether the complainant consented’.48 It 
will be presumed that the victim did not consent if the defendant is aware that the complain-
ant was suff ering from such a disability.

A person with a mental disorder (P) might lack capacity to consent to sexual relations 
either generally because they do not understand what sex is or in the particular circum-
stances of the case.49 For example, they might suff er a panic attack, a delusion, or impaired 
awareness at a particular moment which means they lack the capacity at that point in time. 
What the courts have been very wary of fi nding is that because it is thought that P’s partner 
is an inappropriate individual, it should be found that P lacks consent.50

(3) Others who lack capacity. What about other people who may lack capacity? Perhaps 
the most controversial cases will involve victims who are drunk. Th ere is little diffi  culty 
with the victim who is so drunk he or she is unaware of what is happening; clearly such a 
victim does not consent. What of the victim who is drunk and loudly consents to sexual 
intercourse, but whose intoxicated judgment is severely clouded? Th ere is no clear guid-
ance from the case law on this, but presumably the jury would be asked whether the 
victim’s state of mind was suffi  ciently clear to understand what was happening, consider 
the issue, and reach a decision.51 It should be noted that if the defendant has administered 
a substance to the victim without her consent and this ‘stupefi es’ the victim, then there 
is an evidential presumption that the victim did not consent under section 75(2)(f). →4 
(p.491)

R v Bree
[2007] EWCA Crim 804

Benjamin Bree, a 25-year-old man, went to visit his brother who was a student at 
University in Bournemouth. Th ere he had an evening with his brother and his brother’s 
friends, including the complainant. Th ey all drank a considerable amount of alcohol. 
Th e complainant says she remembers little about walking home with the appellant. Once 
home she was sick and the appellant and his brother washed her hair. Th e complainant’s 
evidence was that she remembers nothing aft er this until regaining consciousness with 
the appellant engaging in sexual activity with her and there was sexual penetration. 
She agreed she had not said ‘no’ but said she had never consented. When interviewed, 
the appellant accepted that the complainant was intoxicated but said that she was lucid 
enough to consent. He said she seemed keen and had undressed herself. Th e jury con-
victed the appellant and he appealed on the basis that the judge had not made it clear 
that even though a person is intoxicated she can still consent to sexual activity.

48 Section 75(2)(e).   49 D CC v LS [2010] EWHC 1544 (Fam).   50 Ibid.
51 Lang (1976) 62 Cr App R 50 (CA).

to use or weigh that information as part(c) of the process of making the decision, or

to communicate his decision (whether by talking, using sign language or any other(d)
means).
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Lord Justice Judge

22. . . . Arguments about consent abound just because consent to sexual intercourse 
extends from passionate enthusiasm to reluctant or bored acquiescence, and its absence 
includes quiet submission or surrender as well as determined physical resistance against 
an attacker which might expose the victim to injury, and sometimes death. The declared 
objective of the White Paper, Protecting the Public (Cm. 5668, 2002) was to produce statu-
tory provisions relating to consent which would be “clear and unambiguous”. As enacted, 
the legislation on this topic has not commanded totally uncritical enthusiasm. For some it 
goes too far, and for others not far enough. The law in the area, and our decision, must be 
governed by the defi nition of consent in section 74.

23. Neither “freedom”, nor “capacity”, are further defi ned or explained within section 
74 itself, nor indeed in sections 75 and 76, which create evidential presumptions relating to 
consent. . . . 

24. Section 75 and section 76 of the 2003 Act address the issue of consent in practi-
cal situations which arise from time to time in cases of alleged sexual offences including 
rape. They are not, however, exhaustive. The presumptions in section 75 are evidential and 
rebuttable, whereas those in section 76 are irrebuttable and conclusive. In this appeal we 
are not concerned with either of the conclusive presumptions relating to consent speci-
fi ed in section 76. The common characteristic of the particular situations covered by the 
evidential presumptions in section 75 is that they are concerned with situations in which 
the complainant is involuntarily at a disadvantage. Section 75(2)(f) is plainly adequate to 
deal with the situation when a drink is “spiked”, but unless productive of a state of near 
unconsciousness, or incapacity, this paragraph does not address seductive blandishments 
to have “just one more” drink. Section 75(2)(d) repeats well established common law prin-
ciples, and acknowledges plain good sense, that, if the complainant is unconscious as a 
result of her voluntary consumption of alcohol, the starting point is to presume that she is 
not consenting to intercourse. Beyond that, the Act is silent about the impact of excessive 
but voluntary alcohol consumption on the ability to give consent to intercourse, or indeed 
to consent generally.

25. It is perhaps helpful to identify a number of features of the law relating to consent 
which although obvious are sometimes overlooked. On any view, both parties to the act of 
sexual intercourse with which this case is concerned were the worse for drink. Both were 
adults. Neither acted unlawfully in drinking to excess. They were both free to choose how 
much to drink, and with whom. Both were free, if they wished, to have intercourse with each 
other. There is nothing abnormal, surprising, or even unusual about men and women having 
consensual intercourse when one, or other, or both have voluntarily consumed a great deal of 
alcohol. Provided intercourse is indeed consensual, it is not rape.

26. In cases which are said to arise after voluntary consumption of alcohol the question 
is not whether the alcohol made either or both less inhibited than they would have been if 
sober, nor whether either or both might afterwards have regretted what had happened, and 
indeed wished that it had not. If the complainant consents, her consent cannot be revoked. 
Moreover it is not a question whether either or both may have had very poor recollection of 
precisely what had happened. That may be relevant to the reliability of their evidence. Finally, 
and certainly, it is not a question whether either or both was behaving irresponsibly. As they 
were both autonomous adults, the essential question for decision is, as it always is, whether 
the evidence proved that the appellant had sexual intercourse with the complainant without 
her consent.

 . . . 

Lord Justice Judge
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evidential presumptions in section 75 is that they are concerned with situations in which
the complainant is involuntarily at a disadvantage. Section 75(2)(f) is plainly adequate to
deal with the situation when a drink is “spiked”, but unless productive of a state of near
unconsciousness, or incapacity, this paragraph does not address seductive blandishments
to have “just one more” drink. Section 75(2)(d) repeats well established common law prin-
ciples, and acknowledges plain good sense, that, if the complainant is unconscious as a
result of her voluntary consumption of alcohol, the starting point is to presume that she is
not consenting to intercourse. Beyond that, the Act is silent about the impact of excessive
but voluntary alcohol consumption on the ability to give consent to intercourse, or indeed
to consent generally.

25. It is perhaps helpful to identify a number of features of the law relating to consent
which although obvious are sometimes overlooked. On any view, both parties to the act of
sexual intercourse with which this case is concerned were the worse for drink. Both were
adults. Neither acted unlawfully in drinking to excess. They were both free to choose how
much to drink, and with whom. Both were free, if they wished, to have intercourse with each
other. There is nothing abnormal, surprising, or even unusual about men and women having
consensual intercourse when one, or other, or both have voluntarily consumed a great deal of
alcohol. Provided intercourse is indeed consensual, it is not rape.

26. In cases which are said to arise after voluntary consumption of alcohol the question
is not whether the alcohol made either or both less inhibited than they would have been if
sober, nor whether either or both might afterwards have regretted what had happened, and
indeed wished that it had not. If the complainant consents, her consent cannot be revoked.
Moreover it is not a question whether either or both may have had very poor recollection of
precisely what had happened. That may be relevant to the reliability of their evidence. Finally,
and certainly, it is not a question whether either or both was behaving irresponsibly. As they
were both autonomous adults, the essential question for decision is, as it always is, whether
the evidence proved that the appellant had sexual intercourse with the complainant without
her consent.

. . .



438 |  criminal law: text, cases, and materials

30. We are not aware of any reported decisions which deal with this aspect of the new 
legislation. We should however refer to the much publicised case of R v Dougal, heard in 
Swansea Crown Court, in November 2005. Having heard the evidence of the complain-
ant, the Crown decided to offer no further evidence. Before the jury counsel for the Crown 
explained:

“the prosecution are conscious of the fact that a drunken consent is still a consent and that in the 
answer, in cross examination, she said, in terms, that she could not remember giving her consent 
and that is fatal to the prosecution’s case. In those circumstances the prosecution will have no 
further evidence on the issue of consent. This is a case of the word of the defendant against that 
of the complainant on that feature It is fatal to the prosecution’s case . . . ”

31. The judge (Roderick Evans J) directed the jury that as the prosecution was no longer 
seeking a guilty verdict, there was only one verdict which could be returned, and that was an 
acquittal. He added that he agreed with the course the prosecution had taken.

32. Without knowing all the details of the case, and focusing exclusively on the observa-
tions of counsel for the Crown in Dougal, it would be open to question whether the inability 
of the complainant to remember whether she gave her consent or not might on further refl ec-
tion be approached rather differently. Prosecuting counsel may wish he had expressed him-
self more felicitously. That said, one of the most familiar directions of law provided to juries 
who are being asked to conclude that the voluntary consumption of alcohol by a defendant 
should lead to the conclusion that he was too drunk to form the intention required for proof 
of the crime alleged against him, is that a drunken intent is still an intent. (R v Sheehan and 
Moore [1975] 60 CAR 308 at 312). So it is, and that we suspect is the source of the phrase 
that a “drunken consent is still consent”. In the context of consent to intercourse, the phrase 
lacks delicacy, but, properly understood, it provides a useful shorthand accurately encapsu-
lating the legal position. We note in passing that it also acts as a reminder that a drunken man 
who intends to commit rape, and does so, is not excused by the fact that his intention is a 
drunken intention.

33. Some of the hugely critical discussion arising after Dougal missed the essential 
point. Neither counsel for the Crown, nor for that matter the judge, was saying or com-
ing anywhere near saying, either that a complainant who through drink is incapable of 
consenting to intercourse must nevertheless be deemed to have consented to it, or that 
a man is at liberty to have sexual intercourse with a woman who happens to be drunk, 
on the basis that her drunkenness deprives her of her right to choose whether to have 
intercourse or not. Such ideas are wrong in law, and indeed, offensive. All that was being 
said in Dougal was that when someone who has had a lot to drink is in fact consenting to 
intercourse, then that is what she is doing, consenting: equally, if after taking drink, she 
is not consenting, then by defi nition intercourse is taking place without her consent. This 
is unexceptionable.

34. In our judgment, the proper construction of section 74 of the 2003 Act, as applied 
to the problem now under discussion, leads to clear conclusions. If, through drink (or for 
any other reason) the complainant has temporarily lost her capacity to choose whether 
to have intercourse on the relevant occasion, she is not consenting, and subject to ques-
tions about the defendant’s state of mind, if intercourse takes place, this would be rape. 
However, where the complainant has voluntarily consumed even substantial quantities 
of alcohol, but nevertheless remains capable of choosing whether or not to have inter-
course, and in drink agrees to do so, this would not be rape. We should perhaps underline 
that, as a matter of practical reality, capacity to consent may evaporate well before a 
 complainant becomes unconscious. Whether this is so or not, however, is fact specifi c, 
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or more accurately, depends on the actual state of mind of the individuals involved on the 
particular occasion.

35. Considerations like these underline the fact that it would be unrealistic to endeavour 
to create some kind of grid system which would enable the answer to these questions to be 
related to some prescribed level of alcohol consumption. Experience shows that different 
individuals have a greater or lesser capacity to cope with alcohol than others, and indeed 
the ability of a single individual to do so may vary from day to day. The practical reality is that 
there are some areas of human behaviour which are inapt for detailed legislative structures. 
In this context, provisions intended to protect women from sexual assaults might very well 
be confl ated into a system which would provide patronising interference with the right of 
autonomous adults to make personal decisions for themselves.

36. For these reasons, notwithstanding criticisms of the statutory provisions, in our view 
the 2003 Act provides a clear defi nition of “consent” for the purposes of the law of rape, and 
by defi ning it with reference to “capacity to make that choice”, suffi ciently addresses the 
issue of consent in the context of voluntary consumption of alcohol by the complainant. The 
problems do not arise from the legal principles. They lie with infi nite circumstances of human 
behaviour, usually taking place in private without independent evidence, and the consequent 
diffi culties of proving this very serious offence.

 . . . 
42. In short, the only specifi c feature of the complainant’s alcohol consumption identifi ed 

by the judge was its possible relevance to her reliability as a witness. Beyond that, if the jury 
were able to derive anything from what the judge said, it was vague in the extreme. The 
context, after all, was that although the appellant conceded that the complainant had been 
drunk, it was a fundamental part of his defence that she was conscious throughout and did 
in fact consent to sexual activities and intercourse with him. From the defence point of view, 
the drink she had consumed was a factor which may have led her to behave in a way which, 
if sober, she would not. She had drunk far more that she was accustomed to. This critical 
aspect of the case was not suffi ciently addressed in the summing up, indeed it was not 
addressed at all. The questions whether she might have behaved differently drunk than she 
would have done sober, and whether, although and perhaps because drunk, she might have 
behaved as the appellant contended, and the way in which the jury should consider these 
important issues, were not mentioned at all.

Appeal allowed.

As a result of this decision it is for the jury to decide whether or not the victim consented 
to the sexual penetration, even though she was drunk.52 Th e court clearly accepts that a 
person can be pretty intoxicated, but still have suffi  cient capacity to consent to sexual pen-
etration. However, it should not be thought that, as a result of this case, if the victim is so 
intoxicated she cannot remember what happened that she should be taken to consent. In 
R v H 53 a judge stopped a trial aft er the prosecution evidence showed that the victim was 
extremely intoxicated at the time of the intercourse. She had little recollection of what had 
happened, but was clear she would not have consented to sexual intercourse with a stranger. 
Th ere was clear medical evidence that the defendant had had sexual intercourse with the 
victim (despite his initial denials). Th e judge held that there was insuffi  cient evidence that 

52 See the discussion in Wallerstein (2009).   53 [2007] EWCA Crim 2056.
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the victim had not consented. Th e Court of Appeal (on an appeal by the prosecution) held 
that the trial should not have stopped:

Issues of consent and capacity to consent to intercourse in cases of alleged rape should 
normally be left to the jury to determine. It would be a rare case indeed where it would be 
appropriate for a judge to stop a case in which, on one view, a 16 year old girl, alone at night 
and vulnerable through drink, is picked up by a stranger who has sex with her within min-
utes of meeting her and she says repeatedly she would not have consented to sex in these 
circumstances.54

Th e Court of Appeal emphasized that Bree55 had not held that where a victim could not 
remember what had happened a prosecution could not take place. In Wright,56 the com-
plainant’s evidence was that she was so intoxicated she was unconscious. Th e Court of 
Appeal held that the judge was entitled not to give a detailed direction on consent because if 
her evidence was accepted there was no doubt that there was no consent.

Consent in its general meaning: consent provided through fear
What if the victim has appeared to agree to sexual intercourse, but only out of fear? Many 
cases of consent provided through fear will be dealt with under the evidential presumption 
under section 75(2). But if the case is not, the general meaning of consent must be consid-
ered. In section 74 it is emphasized that the agreement must be by choice and the choice must 
be a free one.

Th e leading case under the law on ‘consent’, prior to the 2003 Act, aft er threats is the 
following. It is likely that the courts in interpreting section 74 will follow its approach:

R v Olugboja
[1982] QB 320 (CA)57

Th e defendant and the co-accused L met the complainant and K at a discotheque and 
off ered to take them home. In fact they drove them to L’s bungalow. Th e complainants 
refused to go in and began to walk away. Th e defendant went into the bungalow but 
L followed the girls and raped the complainant in the car. Th e three returned to the 
bungalow where L dragged K into a bedroom. Th e defendant then told the complain-
ant that he was going to have intercourse with her. She told him what had happened in 
the car and asked him to leave her alone. He told her to take off  her trousers. She did 
and he had intercourse with her. Th e defendant, who admitted having sexual inter-
course with the complainant, was charged with rape. Th e judge directed the jury that, 
although the complainant had neither screamed nor struggled, and no direct threat 
had been made towards her, it was open to them to decide that she had submitted, 
rather than consented, to the sexual intercourse. Th e defendant was convicted and 
appealed.

54 Ibid, para. 34. 55 [2007] EWCA Crim 804. 56 R v Wright [2007] EWCA Crim 3473.
57 [1981] 3 All ER 443, [1981] 3 WLR 585, (1981) 73 Cr App R 344. 
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utes of meeting her and she says repeatedly she would not have consented to sex in these
circumstances.54
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Lord Justice Dunn [reading the judgment of the court]

The question of law raised by this appeal is whether to constitute the offence of rape it is 
necessary for the consent of the victim of sexual intercourse to be vitiated by force, the fear 
of force, or fraud; or whether it is suffi cient to prove that in fact the victim did not consent.

 . . . 
Mrs. Trewella [counsel for the defendant] accepted that submission by the victim did not 

necessarily involve consent, but the submission must be induced because of fear of violence: 
see Reg. v. Day, 9 C. & P. 722. She submitted that moral or economic pressure or even 
blackmail causing a woman to submit to sexual intercourse could never be enough to found a 
charge of rape. Otherwise she said the fi lm producer who induced an actress to have sexual 
intercourse by telling her she would not get a part in his new fi lm if she did not, or the man 
who induced a woman to have sexual intercourse by telling her that if she did not he would 
tell her fi ancé that she had been a prostitute, would be guilty of rape. . . . 

Mrs. Trewella submitted that just as the law limits the circumstances in which any person 
may say he has acted involuntarily owing to duress, which involves threats of death or vio-
lence to that person or a close relative, so it is consistent that the common law has limited 
the circumstances in which a woman who has had sexual intercourse may say that the act 
was not consensual.

Mrs. Trewella submitted fi nally that to say, as the judge did, that any constraint upon Jayne’s 
will could negative consent constituted a misdirection. The word ‘constraint’ includes moral 
as well as physical pressure and moral pressure is not enough. Even to tell a girl that she 
would not be taken home until she had sexual intercourse, in the absence of any threat of 
violence expressed or implied, would not vitiate her consent.

[Dunn LJ went on to consider some earlier cases and the history of the Sexual Offences 
Act 1956.]

Accordingly in so far as the actus reus is concerned the question now is simply: ‘At the time of 
the sexual intercourse did the woman consent to it?’ It is not necessary for the prosecution to 
prove that what might otherwise appear to have been consent was in reality merely submis-
sion induced by force, fear or fraud, although one or more of these factors will no doubt be 
present in the majority of cases of rape.

We do not agree, as was suggested by Mrs. Trewella, that once this is fully realised there 
will be a large increase in prosecutions for rape. Nor, on the other hand, do we agree with 
Mr. Brent’s submission, on behalf of the Crown, that it is suffi cient for a trial judge merely to 
leave the issue of consent to a jury in a similar way to that in which the issue of dishonesty is 
left in trials for offences under the Theft Act 1968. In such cases it is suffi cient to direct the 
jury that ‘dishonest’ is an easily understood English word and it is for them to say whether a 
particular transaction is properly so described or not. Although ‘consent’ is an equally com-
mon word it covers a wide range of states of mind in the context of intercourse between a 
man and a woman, ranging from actual desire on the one hand to reluctant acquiescence 
on the other. We do not think that the issue of consent should be left to a jury without some 
further direction. What this should be will depend on the circumstances of each case. The 
jury will have been reminded of the burden and standard of proof required to establish each 
ingredient, including lack of consent, of the offence. They should be directed that consent, 
or the absence of it, is to be given its ordinary meaning and if need be, by way of exam-
ple, that there is a difference between consent and submission; every consent involves 
a submission, but it by no means follows that a mere submission involves consent: per 
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see Reg. v. Day, 9 C. & P. 722. She submitted that moral or economic pressure or evenyy
blackmail causing a woman to submit to sexual intercourse could never be enough to found a
charge of rape. Otherwise she said the fi lm producer who induced an actress to have sexual
intercourse by telling her she would not get a part in his new fi lm if she did not, or the man
who induced a woman to have sexual intercourse by telling her that if she did not he would
tell her fi ancé that she had been a prostitute, would be guilty of rape. . . .

Mrs. Trewella submitted that just as the law limits the circumstances in which any person
may say he has acted involuntarily owing to duress, which involves threats of death or vio-
lence to that person or a close relative, so it is consistent that the common law has limited
the circumstances in which a woman who has had sexual intercourse may say that the act
was not consensual.

Mrs. Trewella submitted fi nally that to say, as the judge did, that any constraint upon Jayne’s
will could negative consent constituted a misdirection. The word ‘constraint’ includes moral
as well as physical pressure and moral pressure is not enough. Even to tell a girl that she
would not be taken home until she had sexual intercourse, in the absence of any threat of
violence expressed or implied, would not vitiate her consent.

[Dunn LJ went on to consider some earlier cases and the history of the Sexual Offences
Act 1956.]

Accordingly in so far as the actus reus is concerned the question now is simply: ‘At the time of
the sexual intercourse did the woman consent to it?’ It is not necessary for the prosecution to
prove that what might otherwise appear to have been consent was in reality merely submis-
sion induced by force, fear or fraud, although one or more of these factors will no doubt be
present in the majority of cases of rape.

We do not agree, as was suggested by Mrs. Trewella, that once this is fully realised there
will be a large increase in prosecutions for rape. Nor, on the other hand, do we agree with
Mr. Brent’s submission, on behalf of the Crown, that it is suffi cient for a trial judge merely to
leave the issue of consent to a jury in a similar way to that in which the issue of dishonesty is
left in trials for offences under the Theft Act 1968. In such cases it is suffi cient to direct the
jury that ‘dishonest’ is an easily understood English word and it is for them to say whether a
particular transaction is properly so described or not. Although ‘consent’ is an equally com-
mon word it covers a wide range of states of mind in the context of intercourse between a
man and a woman, ranging from actual desire on the one hand to reluctant acquiescence
on the other. We do not think that the issue of consent should be left to a jury without some
further direction. What this should be will depend on the circumstances of each case. The
jury will have been reminded of the burden and standard of proof required to establish each
ingredient, including lack of consent, of the offence. They should be directed that consent,
or the absence of it, is to be given its ordinary meaning and if need be, by way of exam-
ple, that there is a difference between consent and submission; every consent involves
a submission, but it by no means follows that a mere submission involves consent: per



442 |  criminal law: text, cases, and materials

Coleridge J. in Reg. v. Day, 9 C. & P. 722, 724. In the majority of cases, where the allega-
tion is that the intercourse was had by force or the fear of force, such a direction coupled 
with specifi c references to, and comments on, the evidence relevant to the absence of real 
consent will clearly suffi ce. In the less common type of case where intercourse takes place 
after threats not involving violence or the fear of it, as in the examples given by Mrs. Trewella 
to which we have referred earlier in this judgment, we think that an appropriate direction to 
a jury will have to be fuller. They should be directed to concentrate on the state of mind of 
the victim immediately before the act of sexual intercourse, having regard to all the relevant 
circumstances; and in particular, the events leading up to the act and her reaction to them 
showing their impact on her mind. Apparent acquiescence after penetration does not nec-
essarily involve consent, which must have occurred before the act takes place. In addition to 
the general direction about consent which we have outlined, the jury will probably be helped 
in such cases by being reminded that in this context consent does comprehend the wide 
spectrum of states of mind to which we earlier referred, and that the dividing line in such 
circumstances between real consent on the one hand and mere submission on the other 
may not be easy to draw. Where it is to be drawn in a given case is for the jury to decide, 
applying their combined good sense, experience and knowledge of human nature and mod-
ern behaviour to all the relevant facts of that case.

Looked at in this way we fi nd no misdirection by the judge in this case.

Appeal dismissed.

It is crucial to appreciate the width of the decision. It is clear that a victim’s apparent con-
sent can be negated by a threat, even if the threat is not of death or serious injury. What the 
jury must focus on is not the nature of the threat (how much violence was threatened) but 
the eff ect of the threat (how great was its eff ect). Th e jury must decide, given the eff ect of 
the threat, whether the victim was consenting to the penetration. Reluctant acquiescence 
amounts to consent; submission does not. Th e distinction is not always easy to draw. In 
Doyle,58 Pitchford LJ stated:

there are circumstances in which the jury may well require assistance as to the distinction 
to be drawn between reluctant but free exercise of choice on the one hand, especially in the 
context of a long term and loving relationship, and unwilling submission to demand in fear of 
more adverse consequences from refusal on the other.59

It should be re-emphasized that the question is subjective to the victim. Th e focus is not 
on what the defendant did or threatened, but, rather, the state of mind of the victim.60 In 
Olugboja the defendant did not actually utter any threat: what was crucial was that the vic-
tim regarded his conduct as threatening; such that she did not truly consent. In fact, a victim 
could interpret a defendant’s actions to be so threatening that she was not truly consenting, 
even though the defendant did not mean to be threatening.61

As we shall see in Part II there has been much academic discussion whether a threat 
not to provide a benefi t (as opposed to a threat to cause harm) can vitiate consent. Some 

58 [2010] EWCA Crim 119. 59 Ibid, para. 21.
60 See the discussion in Wellard (1978) 67 Cr App R 364, 368 of a case where a man was convicted of rape 

aft er pretending to be a security offi  cer and pressuring a girl into having sexual intercourse with him. He 
threatened to tell the girl’s parents that she had been having sexual intercourse with her boyfriend.

61 In such a case the mens rea may be hard to prove.

Coleridge J. in Reg. v. Day, 9 C. & P. 722, 724.yy In the majority of cases, where the allega-
tion is that the intercourse was had by force or the fear of force, such a direction coupled
with specifi c references to, and comments on, the evidence relevant to the absence of real
consent will clearly suffi ce. In the less common type of case where intercourse takes place
after threats not involving violence or the fear of it, as in the examples given by Mrs. Trewella
to which we have referred earlier in this judgment, we think that an appropriate direction to
a jury will have to be fuller. They should be directed to concentrate on the state of mind of
the victim immediately before the act of sexual intercourse, having regard to all the relevant
circumstances; and in particular, the events leading up to the act and her reaction to them
showing their impact on her mind. Apparent acquiescence after penetration does not nec-
essarily involve consent, which must have occurred before the act takes place. In addition to
the general direction about consent which we have outlined, the jury will probably be helped
in such cases by being reminded that in this context consent does comprehend the wide
spectrum of states of mind to which we earlier referred, and that the dividing line in such
circumstances between real consent on the one hand and mere submission on the other
may not be easy to draw. Where it is to be drawn in a given case is for the jury to decide,
applying their combined good sense, experience and knowledge of human nature and mod-
ern behaviour to all the relevant facts of that case.

Looked at in this way we fi nd no misdirection by the judge in this case.

Appeal dismissed.

there are circumstances in which the jury may well require assistance as to the distinction
to be drawn between reluctant but free exercise of choice on the one hand, especially in the
context of a long term and loving relationship, and unwilling submission to demand in fear of
more adverse consequences from refusal on the other.59



7 sexual offences | 443

commentators take the view that consent following an off er can, in unusual circumstances, 
be an invalid consent. Th ey reject the view that a sharp distinction between threats and 
off ers can be drawn. Many commentators have discussed whether the fi lm director has 
committed rape if he has sexual intercourse with an out-of-work actress to whom he has 
said ‘I will only give you a leading role if you agree to sexual intercourse with me.’ →5 
(p.490) Th e following case gives some indication of how the courts will deal with such 
situations.

R v Kirk
[2008] EWCA Crim 434

Th e victim, aged 14, had run away from home and was sleeping rough. She was tired, 
dirty, hungry, and had nowhere to go. She went to the appellant’s minicab offi  ce seek-
ing help. Although the appellant had previously abused her she hoped he would help 
her. Th e appellant off ered to give her £3.25 if she agreed to sexual intercourse. She 
agreed and later used the money to buy food. He was convicted of rape and appealed.

Lord Justice Pill

91. We have considered the judge’s use of the expression “willing submission” on two occa-
sions. He stated:

“Just where the line is to be drawn between real consent and submission, albeit willing submis-
sion, may not be easy to draw, but the law leaves it to juries who have heard all the evidence of 
the witnesses to say where the line is to be drawn and whether in any case lack of consent is 
proved”.

That was followed by the further direction:

“Therefore, I will leave it to you to draw that line. Was it consent or was it submission and therefore 
not consent?”

92. The expression “willing submission” is not an easy one in this context. Willingness 
is usually associated with consent. However, we are satisfi ed that the jury would not, in 
the context of this very full direction, have been misled by the use of the word “willing”. 
This was not a case where it was alleged that submission had been achieved by physical 
force. It was willing in the sense that there was no attempt at physical resistance by the 
complainant and the judge used it in that sense. That leaves open the possibility that the 
circumstances were such that the complainant submitted to sexual intercourse rather 
than consented to it. That was the overall effect of the direction. We are satisfi ed that, 
having regard to the full direction given, the jury would not have been misled or distracted, 
by the use of the expression “willing submission”, from the question they were told they 
had to answer. It is not, however, an expression we would commend for use on other 
occasions.

Appeal dismissed.

Th is case suggests that the courts are willing to accept that there can be circumstances in 
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Consent in its general meaning: mistaken consent
Where the defendant has deceived the victim as to the nature and purpose of the act the 
conclusive presumption under section 76 will apply. But there may be other cases where 
the victim consents while under a mistake where the jury might decide that there was not 
a genuine consent as is required for section 74. Uncontroversial might be a case where a 
person other than the defendant deceived the victim as to the nature of the act. Whether 
other mistakes, which do relate to the nature of the act itself, will be suffi  cient to mean there 
is not real consent, will have to be considered by the courts. We have already seen in Jheeta62 
the courts willing to accept a case where although the deception was said not to be as to the 
nature or purpose of the act, being nevertheless suffi  cient to mean there was no consent.

QU E ST IONS
Th e Court of Appeal in 1. McAllister [1997] Crim LR 233 suggests that only if improper 
pressure is used by the defendant may it negate the victim’s consent. Can it ever be 
proper to put pressure on another to engage in sexual intercourse? Would the law 
have greater certainty if, rather than considering the eff ect of the threat on the vic-
tim, it considered the propriety of the defendant’s actions?
Max knows that his girlfriend Bertha is emotionally unstable. She does not want to 2. 
have sexual intercourse until they are married. He threatens to end the relationship 
unless Bertha agrees to sexual intercourse. Bertha, terrifi ed at the possibility of the 
ending of the relationship, agrees to sexual intercourse. Is Max guilty of rape?
Tricia suggests to her boyfriend Simon that they have sexual intercourse as an 3. 
expression of their undying love. Simon agrees, even though he has fallen in love 
with someone else and is simply engaging in sex for carnal pleasure. Is this rape?
Tom and Patricia agree to have sexual intercourse, but Patricia makes it clear that 4. 
she agrees only on condition that Tom wears a condom. Tom proceeds with sexual 
intercourse but, unknown to Patricia, he is not wearing a condom. Is this rape?
For guidance on answering this question, please visit the Online Resource Centre 5. 
that accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.
Diane agrees to vaginal sexual intercourse with Peter. Peter has anal intercourse with 6. 
her. Diane later states that she did not consent to anal intercourse. Has Peter com-
mitted rape?

. mens rea: an intent to penetrate
As we saw earlier, section 1 of the Sexual Off ences Act 2003 sets out the mens rea for rape. 
Th ere are two elements. First, we will discuss the requirement that the defendant must 
intend to penetrate. Section 1 opens:

A person (A) commits an offence if—(1) 

he intentionally penetrates the vagina, anus or mouth of another person (B) with his (a) 
penis, . . . 

62 [2007] EWCA Crim 1699.
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Th e mens rea aspect of this will only rarely arise in a rape case. If the defendant claims that 
he did not intend to penetrate the victim it is unlikely that this will be believed. Sexual 
penetration is not something that is done by accident.63 Although it seems there have been 
cases where a defendant has persuaded a jury that he had sexual intercourse with the victim 
while he was asleep.64 One case which is perhaps in doubt is where the defendant intended 
to engage in vaginal intercourse, but in fact engaged in anal intercourse.65 It is submitted 
that as both are the form of actus reus of the off ence, an intent to penetrate either orifi ce is 
suffi  cient.

. mens rea: the defendant does not reasonably 
believe that the victim consents
Section 1 of the Sexual Offences Act 2003 goes on to state the second element of the 
mens rea:

(1)(c) A does not reasonably believe that B consents.
(2)  Whether a belief is reasonable is to be determined having regard to all the circum-

stances, including any steps A has taken to ascertain whether B consents.66

Section 1 makes it clear that the defendant will have the mens rea if he has any state of mind 
apart from one in which he reasonably believes that the victim consents. Th is includes any 
of the following three states of mind:

He knows the victim does not consent.(1) 
He gives no thought to whether the victim consented. Th is would cover a case where (2) 
the defendant had decided to engage in sexual penetration of the victim whatever her 
wishes and therefore gave no thought to whether the victim consented.
He otherwise does not reasonably believe the victim consents. Th is may cover a case (3) 
where the defendant does consider whether the victim consents, but simply does not 
care whether or not she does. Or he believes the victim is consenting but does not have 
reasonable grounds for his belief.

Th e Sexual Off ences Act 2003 sets out certain circumstances in which it will be presumed 
that the defendant knew that the victim did not consent. We have come across these already 
in considering the meaning of consent:

(1) Under section 75(1) if the defendant knew that any of the circumstances listed in 
section 75(2) were present then ‘the defendant is taken not to have reasonably believed 
that the complainant consented unless suffi  cient evidence is adduced to raise an issue as 
to whether to reasonably believe it.’67 Section 75(2) includes where the victim was asleep at 
the time of the act or where violence had been used against the victim. It should be noted 

63 If a couple agreed to have a naked cuddle, but not engage in sexual intercourse, it might be possible for 
there to be accidental penetration. A defendant has even sought to argue he had sex while sleepwalking and 
was unaware of what he was doing (BBC News Online 2007b).

64 BBC News Online (2008d).
65 It seems this is not that uncommon (Norfolk (2005) found 10 per cent of women in a survey said it had 

happened to them).
66 Th e off ence carries a maximum sentence of life. 67 Sexual Off ences Act 2003, s. 75(1).

(1)(c) A does not reasonably believe that B consents.
(2)  Whether a belief is reasonable is to be determined having regard to all the circum-

stances, including any steps A has taken to ascertain whether B consents.66
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that these are evidentiary presumptions. It is therefore open to the defendant to show that 
he did reasonably believe that the victim consented. For example, he could try to argue 
that even though he knew the victim had been subjected to violence immediately before 
the penetration he reasonably believed that she was consenting.

(2) Under section 76 (set out above at p.424) if the defendant had intentionally deceived 
the victim as to the nature or purpose of the act, or had impersonated a person known to 
the victim, then he is presumed not to believe that the victim consented to the act. Th is is a 
conclusive presumption.

Section 1 invites the jury to consider whether a reasonable person would believe that the 
victim was consenting. Th is asks the jury to imagine a reasonable person in the defendant’s 
shoes: would he believe that the victim is consenting? If the reasonable person would not 
believe that the victim is consenting the defendant cannot claim to have a reasonable belief 
that the victim is consenting. In some cases (e.g. where the victim is ferociously resisting) 
it will be obvious that a reasonable person would not believe that the victim is consenting. 
Other cases may be more ambiguous (e.g. where the victim is being simply passive in the 
face of the defendant’s ‘advances’) or the victim appears to keep changing his or her mind on 
the issue of consent to sexual activity. It should be noted that the question is not ‘would the 
reasonable person think the victim might be consenting’, but rather ‘would the reasonable 
person believe the victim is consenting’. So if the reasonable person would conclude, ‘I think 
the victim is consenting, but I am not at all sure’ then arguably the defendant cannot have a 
reasonable belief that the victim consented.

Under section 1(2), in deciding whether a belief is reasonable, the jury should consider all 
the circumstances including any steps the defendant has taken in ascertaining whether the 
victim consents. Protecting the Public, the government White Paper which preceded the Act, 
suggests that in deciding whether a reasonable person would have a doubt:

The jury would . . . have to take into account the actions of both parties, the circumstances 
in which they have placed themselves and the level of responsibility exercised by both.68

Th e jury is also likely to consider issues such as: How long have the defendant and victim 
known each other? Have they had a sexual relationship in the past? Have they discussed the 
possibility of sexual relations? Of course, the jury will be careful not to assume that because 
someone consented to sexual relations in the past that this means they have consented to 
sexual relations in the future.

Th e statute asks the jury to consider whether the defendant had reasonable grounds to 
believe the victim consented. A case could arise where the defendant was having sex with A, 
believing the person to be B. If the defendant had reasonable grounds to believe that B would 
consent, but did not have reasonable grounds to believe that A would consent, would the 
defendant be guilty of rape?69 It is submitted that the correct question would be whether the 
defendant had reasonable grounds to believe that A was B, he would then reasonably believe 
that the victim was consenting, but if he did not have reasonable grounds for his mistake 
then he would have reasonable grounds to believe that there was consent.

68 Home Offi  ce (2002: 17).
69 Th e issue was raised but not resolved in Attorney General’s Reference (No. 79 of 2006) [2007] 1 Cr App 

R (S) 752.

The jury would . . . have to take into account the actions of both parties, the circumstances
in which they have placed themselves and the level of responsibility exercised by both.68
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One issue which the courts will need in due course to resolve is whether in deciding 
whether the defendant’s belief that the victim consented was reasonable the jury should 
take into account the characteristics of the defendant and, if so, which characteristics. 
On the one hand a court may be tempted to go down the route of Smith (Morgan)70 on 
provocation and allow any relevant characteristic to be considered; on the other hand 
in Colohan,71 discussing the Protection from Harassment Act 1997, the Court of Appeal 
refused to accept that the defendant’s characteristics rendered his actions or beliefs rea-
sonable. Protecting the Public states, ‘ “Reasonable” will be judged by reference to what an 
objective third party would think in the circumstances.’72 Th is appears to imply that the 
reasonable person should not be given any of the characteristics of the accused. However, 
the response to all the circumstances in section 1(2) could be to include, for example, 
the defendant’s learning disabilities. In TS v R73 an appeal against a rape conviction was 
allowed on the basis that the jury had not been presented with evidence that the defend-
ant had suff ered from Asperger’s Syndrome. Although the court did not really discuss 
the issue, this must have been on the basis that it could have supported a claim that the 
defendant lacked mens rea.

Section 1(2) deals with the situation where a reasonable person would be unsure whether 
the victim consented. Th e defendant must act reasonably in ascertaining whether the victim 
consented in doubtful cases. Th e most obvious way of resolving a doubt would be for the 
defendant to ask the victim whether or not she was consenting. But there may be other ways 
where the couple know each other well.74

Presumably a defendant would not reasonably believe that a victim was consenting if he 
was relying on what someone else has told him. In DPP v Morgan75 the victim’s husband told 
some men that they should have sexual intercourse with his wife. He warned them that she 
might appear to resist, but that she would be doing this only to heighten her sexual enjoy-
ment. Th e men went ahead and had intercourse with the wife despite her evident protests. 
Th ere is no doubt that such men would now be convicted of rape because they did not rea-
sonably believe that the victim consented. →6 (p.496)

. intoxication and the law of rape
Th e Sexual Off ences Act 2003 does not provide for a case where the defendant is intoxicated. 
On basic principles the defendant will be able to introduce evidence that he was intoxicated 
to persuade a jury that he did not intend to penetrate the victim.76 However, it is hard to 
imagine that a jury will believe him. In relation to the second limb of the mens rea, an 
intoxicated defendant will not be able to rely on an unreasonable intoxicated belief that the 
victim consented.77

70 [2001] AC 146 (HL). 71 [2001] Crim LR 845 (CA). 72 Home Offi  ce (2002: 17).
73 [2008] EWCA Crim 6.
74 e.g. the couple could have developed a way of communicating concerning sexual matters with certain 

touches or noises indicating a keenness to engage in sexual intercourse.
75 [1976] AC 182 (HL).
76 But see Heard [2007] EWCA Crim 125 which found intoxication not to be a defence to a drunken 

touching for the purposes of sexual assault.
77 Woods (1982) 74 Cr App R 312 (CA). See Egan and Cordan (2009) for a study suggesting that intoxica-

tion provides no excuse for overestimating a girl’s age.
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QU E ST IONS
Lord Lloyd in the debates on the Sexual Off ences Bill suggested that rather than sec-1. 
tion 1 leading to a larger number of convictions it will lead to a larger number of 
appeals due to its complexity (HL Debs, col. 860, 13 February 2003). Do you agree?
Brian has a low IQ and is sexually inexperienced. He meets Dawn who appears to be 2. 
very friendly and accepts an invitation for a cup of tea in his fl at. He decides that she 
must be willing to have intercourse with him. Dawn resists his advances but Brian 
decides that she must be consenting. Has Brian committed rape?

  For guidance on answering this question, please visit the Online Resource Centre 
that accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

. assessment of the sexual offences act 
In the following extract, Andrew Ashworth and Jennifer Temkin assess the 2003 Act:

A. Ashworth and J. Temkin, ‘The Sexual Offences Act 2003: (1) Rape, Sexual 
Assaults and the Problems of Consent’ [2004] Criminal Law Review 328 at 
336–46

By introducing a three-track approach to matters of consent and belief in consent—irre-
buttable presumptions, rebuttable presumptions, and a general defi nition of consent—the 
Act raises a number of questions. Are the three categories intended to refl ect some kind of 
moral hierarchy, so that the most serious cases of non-consent give rise to irrebuttable pre-
sumptions and the next most serious to rebuttable presumptions, with the remainder falling 
within the general defi nition? Or is the organising principle one of clarity and certainty, so 
that it is the clearest cases (not necessarily the worst) that give rise to irrebuttable presump-
tions and the next clearest to rebuttable presumptions, with the remainder falling within 
the general defi nition? Or is it a mixture of the two, with an added element of common law 
history? One would have thought that consideration ought to be given to marking out the 
worst cases of non-consent by means of irrebuttable presumptions, but that appears not to 
have happened. Various criticisms may be advanced.

(i) Are the types of fraud that give rise to the conclusive presumptions in s.76(2) 
the worst cases of non-consent?

A preliminary question here is whether the types of fraud singled out by s.76(2) are neces-
sarily the worst types of deception, compared with deception as to intentions, powers and 
other matters . . . A more pressing question, however, is whether obtaining compliance by 
fraud or deception is worse than other ways of avoiding true consent, such as using threats 
or violence, administering drugs, or taking advantage of a sleeping or unconscious person. 
Obtaining compliance by using violence or threats of immediate violence seems no less 
heinous than doing so by deception, and yet the Act creates a conclusive presumption in the 
latter case and only a rebuttable presumption in the former.

There is also a case to be made for a conclusive presumption in the situation set out in 
s.75(2)(f), where it is proved beyond doubt that C had a substance administered to her with-
out her consent which was capable of stupefying or overpowering her at the time of the 
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sumptions and the next most serious to rebuttable presumptions, with the remainder falling
within the general defi nition? Or is the organising principle one of clarity and certainty, so
that it is the clearest cases (not necessarily the worst) that give rise to irrebuttable presump-
tions and the next clearest to rebuttable presumptions, with the remainder falling within
the general defi nition? Or is it a mixture of the two, with an added element of common law
history? One would have thought that consideration ought to be given to marking out the
worst cases of non-consent by means of irrebuttable presumptions, but that appears not to
have happened. Various criticisms may be advanced.

(i) Are the types of fraud that give rise to the conclusive presumptions in s.76(2) 
the worst cases of non-consent?

A preliminary question here is whether the types of fraud singled out by s.76(2) are neces-
sarily the worst types of deception, compared with deception as to intentions, powers and
other matters . . . A more pressing question, however, is whether obtaining compliance by
fraud or deception is worse than other ways of avoiding true consent, such as using threats
or violence, administering drugs, or taking advantage of a sleeping or unconscious person.
Obtaining compliance by using violence or threats of immediate violence seems no less
heinous than doing so by deception, and yet the Act creates a conclusive presumption in the
latter case and only a rebuttable presumption in the former.

There is also a case to be made for a conclusive presumption in the situation set out in
s.75(2)(f), where it is proved beyond doubt that C had a substance administered to her with-
out her consent which was capable of stupefying or overpowering her at the time of the

www.oxfordtextbooks.co.uk/orc/herringcriminal5e/
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relevant act and D knew this. Of course D must have, as he does under this provision, the 
opportunity to argue that the presumption does not apply because the substance adminis-
tered was incapable of causing C to be stupefi ed or overpowered. But if the stupefying effect 
is established, it is questionable whether D should be able to argue that C nevertheless con-
sented to the subsequent sexual act and that the drug or alcohol did not in fact prevent her 
from consenting. Can freedom and capacity to make a choice really exist in any meaningful 
sense in this situation? The present terms of s.75(2)(f) leave it open to the defence to enter 
into an impossible area of speculation about the precise effect of the substance on C, a mat-
ter which can only confuse the jury and cannot satisfactorily be resolved.

Is there any good reason why it should be the case that, if D deceives C by means of 
impersonation or as to the nature of the act, non-consent is conclusively proved under s.76, 
but if D has sex with C when C is asleep or unconscious this supports only a rebuttable pre-
sumption? The common law drew no such distinction between these situations. The Home 
Offi ce Minister, Beverley Hughes, asserted that ‘one of the principles behind the proposal 
[in respect of the presumptions] is that we should take steps to clarify existing case law and 
incorporate it into statute.’ However, it has always been the law that consent must be present 
at the time of the sexual act. This means that consent is necessarily regarded as absent once 
it is proved beyond doubt that C was asleep or unconscious at the time sexual intercourse 
took place. If absence of consent is not conclusively presumed in these situations, as it was 
at common law, then the law is being taken backwards rather than forwards. This new depar-
ture refl ects the more far reaching and entirely unfortunate proposal of the Law Commission 
that consent should be defi ned as a subsisting, free and genuine agreement, which would 
have invited the defence to argue that a consent given previously had not been withdrawn.

 . . . 

(ii) Should the list of circumstances in s.75 be more extensive and non-exhaustive?

In Canada and the Australian jurisdictions which have a statutory list of non-consent situa-
tions, the list is non-exhaustive. The exhaustive list in s.75 leaves no scope for further situa-
tions to be added through the common law. Only Parliament will be able to make additions 
to the list. . . . 

7. The absence of reasonable belief in consent

As stated above, under the new Act the mens rea of rape and the accompanying sexual 
assault offences has radically changed. The requirement of knowledge or reckless knowl-
edge of the absence of consent, supported by the ‘couldn’t care less’ test, has been replaced 
by the need to prove that ‘A does not reasonably believe that B consents’ (s.1(1)(c)). Should 
this be seen as an improvement in the law? To answer this, we need to consider several other 
questions.

Why was the Morgan approach thought unsatisfactory? This landmark decision was widely 
applauded by subjectivists for its general effects on the criminal law, since it emphasised 
that people ought to be judged on the facts as they believed them to be, and not on facts to 
which they had not given thought. If an offence requires proof of intention or recklessness 
in respect of a consequence or circumstance, then it is a matter of ‘inexorable logic’ that a 
mistaken belief in that respect should negative liability. Whatever the justifi cations for this 
as a general approach in the criminal law, it seemed to many that those justifi cations were 
outweighed in the case of sexual offences, where the two parties are necessarily in close 
proximity and where intercourse without consent would be a fundamental violation of the 
victim. Surely, out of respect for the autonomy and sexual choice of B, A should take the 
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opportunity to be clear that B does consent. In most situations this is an easy thing to do, and 
there is a strong reason for doing it. This is not to suggest strict liability as to the absence of 
consent: it is to suggest a requirement that A acted as a reasonable person should have done 
in the situation in respect of ascertaining consent.

Why was the Bill changed during its parliamentary progress? The Government departed 
from Setting the Boundaries by opting for a reasonableness standard rather than the ‘couldn’t 
care less’ test, but the clause as originally drafted was unduly complex. Moreover, its formu-
lation turned on whether the defendant had acted as a reasonable person would, and this 
was attacked on the ground that a defendant with, for example, a learning disability would 
be judged by standards he could not attain. The Bill was then amended, so that s.1(2) now 
states:

‘Whether a belief is reasonable is to be determined having regard to all the circumstances, includ-
ing any steps A has taken to ascertain whether B consents.’

This wording discards the ‘reasonable person’ in favour of a general test of what is reason-
able in the circumstances. The Home Affairs Committee applauded the change as avoiding 
the ‘potential injustice’ of a test that would operate regardless of individual characteristics: 
‘by focusing on the individual defendant’s belief, the new test will allow the jury to look at 
characteristics—such as learning disability or mental disorder—and take them into account.’ 
A different approach would have been to retain the reasonable person standard but to add a 
defence for those mentally incapable of attaining it. The diffi culty with s.1(2) is that it could 
empty the reasonableness test of most of its content, and justify the kind of direction laid 
down in the self-defence case of United States v King:

‘In determining whether it is founded on reasonable grounds, the jury are not to conceive of some 
ideally reasonable person, but they are to put themselves in the position of the assailed person, 
with his physical and mental equipment, surrounded with the circumstances and exposed to the 
infl uences with which he was surrounded and to which he was exposed at the time.’

Has Parliament replaced the ‘couldn’t care less’ test with one that is more demanding on the 
prosecution and more favourable to the defence? Much depends on how the phrase ‘all the 
circumstances’ comes to be interpreted. The Government’s view was that ‘it is for the jury 
to decide whether any of the attributes of the defendant are relevant to their deliberations, 
subject to directions from the judge where necessary.’ Beverley Hughes expressed the mat-
ter slightly differently, stating that it would be for the judge ‘to decide whether it is necessary 
to introduce consideration of a defendant’s characteristics and which characteristics are rel-
evant. . . . The judge or jury can take into account all or any characteristics and circumstances 
that they wish to, and it is best that we leave that decision to the judge and jury for each case.’ 
By what standards is it to be decided which characteristics are ‘relevant’? Much will depend 
on the Specimen Directions and the approach of the Court of Appeal. But, as L’Heureux-
Dube J. famously stated in Seaboyer: ‘The content of any relevancy decision will be fi lled 
by the particular judge’s experience, common sense and/or logic. . . . This area of the law has 
been particularly prone to the utilisation of stereotype in the determination of relevance.’

In Protecting the Public the Government expressed its concern that the Morgan test ‘leads 
many victims who feel that the system will not give them justice, not to report incidents 
or press for them to be brought to trial.’ Accordingly, it decided to alter the test ‘to include 
one of reasonableness under the law’. But the present formulation is unlikely to provide the 
incentive to report or pursue the case that the Government is seeking. The broad reference 
to ‘all the circumstances’ is an invitation to the jury to scrutinise the complainant’s behaviour 
to determine whether there was anything about it which could have induced a reasonable 
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belief in consent. In this respect the Act contains no real challenge to society’s norms and 
stereotypes about either the relationship between men and women or other sexual situa-
tions, and leaves open the possibility that those stereotypes will determine assessments of 
reasonableness. Is B’s sexual history to be taken to be a relevant part of the circumstances? 
In answer to a question raised in Committee, the Minister agreed that the section ‘should 
focus the court’s attention on what is happening at the time of the offence’ and ‘should make 
the previous sexual history of the complainant far less relevant.’ But this does not seem to 
refl ect the natural meaning of the words ‘all the circumstances’, which contain no limitation 
to circumstances existing at the time of the event in question. Further, it is true that s.1(2) 
requires consideration of ‘any steps A has taken to ascertain whether B consents’, however, 
if A enquires about consent, B says no, but A concludes that B’s ‘no’ is tantamount to ‘yes’, 
is his culturally engendered belief to be regarded as reasonable or not? In deciding what it 
is ‘relevant’ to consider, what is to prevent the infl uence of stereotypes about B’s dress, B’s 
frequenting of a particular place, an invitation to have a drink, and so forth?

It therefore seems possible that the new element of absence of reasonable belief in con-
sent, which forms part of the four major offences in the Act, may not impose greater duties 
on defendants than does the present law. Of course, the prosecution may take advantage of 
the various presumptions in ss.76 (conclusive) and 75 (rebuttable), as we saw . . . above, but 
there will be many cases that fall outside that list of circumstances. The Act requires the pros-
ecution to establish beyond reasonable doubt that A did not reasonably believe that B con-
sented. Was the Government right to abandon its proposal for placing the onus of proof on 
the defence, once the basis for one of the rebuttable presumptions has been established?

 assault by penetration
Under section 2 of the Sexual Off ences Act 2003:

2. Assault by penetration

A person (A) commits an offence if—(1) 

he intentionally penetrates the vagina or anus of another person (B) with a part of his (a) 
body or anything else,

the penetration is sexual,(b) 

B does not consent to the penetration, and(c) 

A does not reasonably believe that B consents.(d) 

Whether a belief is reasonable is to be determined having regard to all the circumstances, (2) 
including any steps A has taken to ascertain whether B consents.

Sections 75 and 76 apply to an offence under this section.(3) 

Much of this off ence is self-explanatory and has much in common with the off ence of rape, 
just discussed. It is worth noting that the penetration must be sexual. Th is means that if a 
doctor inserts a medical instrument into a patient’s vagina or anus as part of medical treat-
ment, without getting the patient’s consent, he or she will not be committing this off ence.78

78 Although he or she may be committing a battery. Arguably, if the doctor was inserting the instrument 
for sexual purposes this could render the act a sexual one. For the defi nition of a sexual act, see p.452.
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 sexual assault
Section 3 of the Sexual Off ences Act 2003 states:

3. Sexual assault

A person (A) commits an offence if—(1) 

he intentionally touches another person (B),(a) 

the touching is sexual,(b) 

B does not consent to the touching, and(c) 

A does not reasonably believe that B consents.(d) 

Whether a belief is reasonable is to be determined having regard to all the circumstances, (2) 
including any steps A has taken to ascertain whether B consents.

Sections 75 and 76 apply to an offence under this section.(3) 

DE F I N I T ION
Actus reus: the defendant touches the victim sexually and the victim does not consent 
to the touching.
Mens rea: the defendant does not reasonably believe that the victim consents.

A number of points need to be made about this off ence:

Th ere must be some touching for there to be a sexual assault. Touching is defi ned in (1) 
section 79(8) as including: ‘touching (a) with any part of the body, (b) with anything 
else, (c) through anything’.79 Th is means that, for example, if the defendant forced the 
victim to undress by threatening violence, but did not touch the victim, the off ence 
would not be committed. However, it has been held that grabbing hold of the victim’s 
trousers was touching them.80

Th e touching must be sexual. Section 78 explains:(2) 

penetration, touching or any other activity is sexual if a reasonable person would consider 
that—

whatever its circumstances or any person’s purpose in relation to it, it is because of its (a) 
nature sexual, or

because of its nature it may be sexual and because of its circumstances or the purpose (b) 
of any person in relation to it (or both) it is sexual.

Th is defi nition of sexual is notably objective. In other words whether or not an act is sexual 
does not depend on whether the defendant found it to be sexual. What matters is whether a 

79 Section 79(8) also makes it clear that just because a touching is also a penetration does not prevent it 
from being a touching.

80 R v H [2005] EWCA Crim 732.
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reasonable person would consider it sexual. However, as section 78(b) makes clear, a reason-
able person could take into account the purposes of the defendant in deciding whether or 
not it is sexual.81 Contrast these three cases:

A defendant forcibly removes the victim’s clothing in public. He does this in order to (1) 
humiliate her and is not sexually motivated. Th is could still be a sexual assault. Th e 
jury might think that the act, looked at as a whole, is sexual, even though the defend-
ant was not acting for sexual purposes.82

An underground train becomes very crowded and a man stands against a woman (2) 
whom he fi nds very attractive. His touching of her may be to him very sexually pro-
vocative, but this is not a sexual assault, as under section 78(a) standing next to some-
one on a crowded tube is not sexual in its nature. Under section 78(b) a touching 
which in its nature is not sexual cannot be regarded as sexual because of the defend-
ant’s purposes.
A shopkeeper is found hitting a girl on her shorts.(3) 83 Th is might be regarded as ‘objec-
tively’ an ambiguous case. Th is may be sexual or it may not. If the shopkeeper admits 
that he was sexually motivated then the reasonable person looking at all the cir-
cumstances (including the defendant’s sexual purposes) probably would regard the 
spanking as sexual. However, if the shopkeeper gave evidence that he was punishing 
the girl as he had caught her shoplift ing, then the reasonable person might conclude 
that it was not sexual.84

It must be admitted that perhaps inevitably the meaning of sexual is ambiguous and it is not 
diffi  cult to think of cases where it might be hard to predict whether the jury will think that 
the reasonable person would regard the act as sexual.

Th e mens rea provisions are identical to those used in relation to rape.

QU E ST IONS
In 1. George [1956] Crim LR 52 a man had a foot fetish and removed the victim’s shoes 
without her consent. Would this now be a sexual assault?
George visits his doctor, Steve. Steve fi nds George very attractive and says (untruth-2. 
fully) that for medical reasons he needs to conduct an intimate examination of 
George, to which George consents. Is this a sexual assault?
Sam visits her doctor, Cynthia. Cynthia conducts an intimate examination which is 3. 
medically necessary. However, Cynthia has invited her friend Brian to hide in the 
surgery so that he can watch such examinations for sexual purposes. Has Brian com-
mitted a sexual assault? Has he committed any off ence? (You will need to read the 
rest of the chapter to consider this. Do not forget to consider the issue of Cynthia’s 
consent.)

81 See the discussion in Bantekas (2008).
82 It is unclear whether this means that an intimate medical examination, even if properly conducted, 

will automatically be sexual (see Kumar [2006] EWCA Crim 1946); of course, if it does, agreement will oft en 
provide a consent.

83 Th ese were the facts in the case of Court [1989] AC 28 (HL).
84 He might still be guilty of a battery.
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 causing sexual activity without consent
Section 4 of the Sexual Off ences Act states:

A person (A) commits an offence if—(1) 

he intentionally causes another person (B) to engage in an activity,(a) 

the activity is sexual,(b) 

B does not consent to engaging in the activity, and(c) 

A does not reasonably believe that B consents.(d) 

Whether a belief is reasonable is to be determined having regard to all the circumstances, (2) 
including any steps A has taken to ascertain whether B consents.

Th is is similar to sexual assault, but does not require the defendant to have touched the vic-
tim. Indeed the requirement is that the victim engages in a sexual activity, but the defendant 
does not need to engage in a sexual activity. In Abdullahi85 the defendant caused a child to 
watch a pornographic fi lm. He was guilty of the section 4 off ence, even though he had not 
touched the child. Further, it was held that he was guilty even though the defendant was not 
seeking to obtain sexual gratifi cation by watching the fi lm, he was hoping that as a result of 
watching the fi lm the child would engage in sexual activity with him. In Grout86 the Court 
of Appeal suggested that even a conversation or exchange of texts could amount to a sexual 
activity.

 preparatory offences
Th e Act prohibits certain activities done with intent to enable the defendant to commit a 
sexual off ence. For example, under section 61 it is an off ence for the defendant to administer 
a substance to the victim ‘with the intention of stupefying or overpowering [him or her], so 
as to enable any person to engage in a sexual activity that involves [the victim]’ without the 
consent of the victim. Also if a person is a trespasser87 in any structure, part of a structure, 
or any land and intends to commit a sexual off ence or does commit any sexual off ence he or 
she commits an off ence.88

 sexual offences designed to 
protect children
Th e Sexual Off ences Act 2003 produces a large range of off ences which are designed to pro-
tect children from harmful sexual acts. It is not possible to discuss them all but here is a 
summary:

85 [2007] Cr App R 14.   86 [2011] EWCA Crim 299.   87 Sexual Off ences Act 2003, s. 63.
88 Ibid.

A person (A) commits an offence if—(1) 

he intentionally causes another person (B) to engage in an activity,(a) 

the activity is sexual,(b) 

B does not consent to engaging in the activity, and(c) 

A does not reasonably believe that B consents.(d)

Whether a belief is reasonable is to be determined having regard to all the circumstances,(2)
including any steps A has taken to ascertain whether B consents.
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. offences which are versions of 
the general offences
Th e following are versions of the general sexual off ences specifi cally designed to protect 
children under the age of 13:

Section 5: rape of a child under 13.(1) 
Section 6: assault of a child under 13 by penetration.(2) 
Section 7: sexual assault of a child under 13.(3) 
Section 8: causing or inciting a child under 13 to engage in a sexual activity.(4) 89

All of these off ences are equivalent to the adult version of the off ences, but with two key 
modifi cations. First, there is no mens rea requirement, except the intent to penetrate, touch, 
incite,90 or cause the victim to engage in an activity. Th ere is no need to show that the defend-
ant was aware that the victim was 13.91 Second, it is no defence to prove that the victim con-
sented to the activity. Where the victim is under 13 his or her consent is irrelevant to these 
off ences.92 It is not even a defence if the defendant reasonably believed the victim to be over 
the age of 13 and to have consented.93

Th e government White Paper suggests that where the parties are close in age (e.g. a 13-year-
old having sexual relations with a 12-year-old), although the 13-year-old could in theory be 
convicted of one of these off ences, it may be more appropriate for the matter to be treated as 
an issue of child protection for the social services, rather than being appropriate for the min-
istrations of the criminal courts.94 In R (E) v DPP 95 the court quashed the decision of the DPP 
to prosecute a 14-year-old girl who when 12 had been involved in the abuse of her sisters.

In the following case Baroness Hale set out the reasons why there are special off ences 
designed to protect children:

R v G
[2008] UKHL 37

See p.223 for the facts of this case and a discussion of other issues raised.

Baroness Hale

44. Section 5 of the 2003 Act has three main features. First, it singles out penetration by the 
male penis as one of the most serious sorts of sexual behaviour towards a child under 13; 

89 Jones [2007] EWCA Crim 1118 makes it clear it is not necessary to identify a particular child who was 
incited.

90 In the case of incitement it was held in Grout [2011] EWCA Crim 299 that it was not necessary to show 
that the defendant intended the victim to perform the act. Although it will be rare for a defendant to intend 
to incite, but not intend the victim to perform the requested act.

91 R v G [2006] EWCA Crim 821. Th ere the Court of Appeal rejected a claim that the off ence interfered 
with the defendant’s human rights.

92 See Raitt (2010) for a discussion of producing evidence in child abuse cases.   93 Ibid.
94 Home Offi  ce (2002: 17). But they argued that if a child has a history of abusing other children the crimi-

nal law may well be suitable. See also R v G [2006] EWCA Crim 821, where at paras 45–6 it was accepted that 
where there was consensual sex between teenagers a prosecution and/or custodial sentence could improp-
erly interfere with the children’s rights under Art. 8 of the European Convention on Human Rights.

95 [2011] EWHC 1465 (Admin).

Baroness Hale

44. Section 5 of the 2003 Act has three main features. First, it singles out penetration by the
male penis as one of the most serious sorts of sexual behaviour towards a child under 13;
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secondly, it applies to such penetration of a child under 13 of either sex; and thirdly it calls 
this “rape”. This is its novel feature but it is scarcely a new idea. The offences of unlawful 
sexual intercourse under sections 5 and 6 of the 1956 Act were often colloquially known as 
“statutory rape”. This is because the law regards the attitude of the victim of this behaviour 
as irrelevant to the commission of the offence (although it may, of course, be relevant to the 
appropriate sentence). Even if a child is fully capable of understanding and freely agreeing to 
such sexual activity, which may often be doubted, especially with a child under 13, the law 
says that it makes no difference. He or she is legally disabled from consenting.

45. There are a great many good reasons for this: see, eg, R v Hess; R v Nguyen [1990] 
2 SCR 906, per McLachlin J. It is important to stress that the object is not only to protect 
such children from predatory adult paedophiles but also to protect them from premature 
sexual activity of all kinds. They are protected in two ways: fi rst, by the fact that it is irrelevant 
whether or not they want or appear to want it; and secondly, by the fact that in the case of 
children under 13 it is irrelevant whether or not the possessor of the penis in question knows 
the age of the child he is penetrating.

46. Thus there is not strict liability in relation to the conduct involved. The perpetrator has 
to intend to penetrate. Every male has a choice about where he puts his penis. It may be 
diffi cult for him to restrain himself when aroused but he has a choice. There is nothing 
unjust or irrational about a law which says that if he chooses to put his penis inside a child 
who turns out to be under 13 he has committed an offence (although the state of his mind 
may again be relevant to sentence). He also commits an offence if he behaves in the same 
way towards a child of 13 but under 16, albeit only if he does not reasonably believe that the 
child is 16 or over. So in principle sex with a child under 16 is not allowed. When the child 
is under 13, three years younger than that, he takes the risk that she may be younger than 
he thinks she is. The object is to make him take responsibility for what he chooses to do 
with what is capable of being, not only an instrument of great pleasure, but also a weapon 
of great danger.

47. I venture to think that none of this would be at all controversial if the possessor of the 
penis in question were over the age of 16, certainly if he were an adult. Much has been made 
of the overlap between the offence of “rape of a child under 13” under section 5 of the 2003 
Act and the offence of “sexual activity with a child” under section 9. The section 9 offence 
distinguishes, in the maximum sentences prescribed, between penetration and other kinds 
of sexual touching, between victims under and over 13, and, through a combination of sec-
tions 9 and 13, between perpetrators aged under and over 18. But it is not suggested that 
it would be disproportionate to charge the section 5 offence against a man who had sexual 
intercourse with a girl under 13 simply because the same conduct would also be covered by 
the section 9 offence which carries a lesser (although still severe) penalty.

48. What difference can it make that the possessor of the penis is himself under 16? 
There was a great deal of anxiety in Parliament about criminalising precocious sexual activ-
ity between children. The offences covered by section 13 in combination with section 9 
cover any sort of sexual touching however mild and however truly consensual. As sexual 
touching is usually a mutual activity, both the children involved might in theory be pros-
ecuted. Indeed, section 9 expressly contemplates that the person penetrated may be the 
offender. Obviously, therefore, there will be wide variations in the blameworthiness of 
the behaviour caught by sections 9 and 13. Both prosecutors and sentencers will have to 
make careful judgments about who should be prosecuted and what punishment, if any, is 
appropriate. In many cases, there will be no reason to take any offi cial action at all. In oth-
ers, protective action by the children’s services, whether in respect of the perpetrator or 
the victim or both, may be more appropriate. But the message of sections 9 and 13 is that 
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any sort of sexual activity with a child under 16 is an offence, unless in the case of a child 
who has reached 13 the perpetrator reasonably believed that the child was aged 16 or over. 
There are many good policy reasons for the law to convey that message, not only to adults 
but also to the children themselves.

. offences designed specifically to protect 
children from sexual abuse
Th e following are off ences designed to protect children from sexual abuse:

Section 9: sexual activity with a child.(1) 
Section 10: causing or inciting a child to engage in a sexual activity.(2) 
Section 11: engaging in sexual activity in the presence of a child.(3) 
Section 12: causing a child to watch a sexual act.(4) 96

Section 13: child sex off ences committed by children or young persons.(5) 
Section 14: arranging or facilitating commission of a child sex off ence.(6) 
Section 15: meeting a child following sexual grooming etc.(7) 

Most of these off ences are self-explanatory. But two will now be briefl y defi ned:

9. Sexual activity with a child

A person aged 18 or over (A) commits an offence if—(1) 

he intentionally touches another person (B),(a) 

the touching is sexual, and(b) 

either—(c) 

(i)  B is under 16 and A does not reasonably believe that B is 16 or over, or

(ii) B is under 13.

Th e section 9 off ence is therefore designed to cover sexual touchings even where the vic-
tim97consents to the touching.98 Th e defendant is not guilty if he reasonably believes that 
the victim is 16 or over unless the victim is under 13. Th e defendant can be guilty only if 
he himself is over 18. If the defendant is under 18 he can still be charged under section 13. 
Th is means that even consensual touchings between teenagers who are consenting will 
be criminal off ences. Th e government White Paper explained that although many such 
touchings will be ‘experimental’ and so ‘the intervention of the criminal law may not be 
appropriate’, it was useful to create such an off ence to deal with cases where the touchings 
were consented to but there was ‘manipulation’.99

96 Th e requirements of this off ence are discussed in R v Abdullahi [2007] Crim LR 184.
97 If the victim were under 13 the off ence would be committed under s. 7.
98 If the victim consented then there may also be off ences contrary to s. 5, 6, or 7.
99 Home Offi  ce (2002: 25).

any sort of sexual activity with a child under 16 is an offence, unless in the case of a child
who has reached 13 the perpetrator reasonably believed that the child was aged 16 or over.
There are many good policy reasons for the law to convey that message, not only to adults
but also to the children themselves.

9. Sexual activity with a child

A person aged 18 or over (A) commits an offence if—(1)

he intentionally touches another person (B),(a)

the touching is sexual, and(b) 

either—(c) 

(i)  B is under 16 and A does not reasonably believe that B is 16 or over, or

(ii) B is under 13.
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15. Meeting a child following sexual grooming etc.

A person aged 18 or over (A) commits an offence if—(1) 

A has met or communicated with another person (B) on at least two occasions and (a) 
subsequently—

(i) A intentionally meets B,

(ii)  A travels with the intention of meeting B in any part of the world or arranges to 
meet B in any part of the world, or

(iii)  B travels with the intention of meeting A in any part of the world,

A intends to do anything to or in respect of B, during or after the meeting mentioned (b) 
in paragraph (a)(i) to (iii) and in any part of the world, which if done will involve the 
 commission by A of a relevant offence,

B is under 16, and(c) 

A does not reasonably believe that B is 16 or over.(d) 

Th is is the off ence described in the statute as ‘sexual grooming’.100 Th ere is no require-
ment for the communications prior to the meeting to be sexual. However, there must be 
at least two communications between the defendant and victim to establish the off ence. 
It was enough to prove the defendant had developed a relationship from which they 
intended to ‘launch sexual off ending’.101 However, the off ence is only committed if there 
is an intentional meeting. It does not arise if the off ender merely takes advantage of a 
situation to commit an off ence. It needed to be shown that either A had travelled to B, or 
that B had travelled to A and that A intended to commit the sexual off ence. Th e relevant 
off ences are listed in section 15(2) and include any of the off ences in the Sexual Off ences 
Act 2003.

. abuse of position of trust offences
Th e Sexual Off ences Act 2003 contains a number of off ences which involve sexual abuse by 
a person who is in a position of trust:

Section 16: abuse of position of trust: sexual activity with a child.(1) 
Section 17: abuse of position of trust: causing or inciting a child to engage in sexual (2) 
activity.
Section 18: abuse of position of trust: sexual activity in the presence of a child.(3) 
Section 19: abuse of position of trust: causing a child to watch a sexual act.(4) 

Typical of these off ences is section 16(1):

A person aged 18 or over (A) commits an offence if—(1) 

he intentionally touches another person (B),(a) 

100 Th e government was particularly concerned about the use of the internet for grooming purposes 
(Home Offi  ce 2002: 25). For further discussion of grooming, see Gillespie (2006).

101 R v G [2010] EWCA Crim 1693.
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A does not reasonably believe that B is 16 or over.(d) 

A person aged 18 or over (A) commits an offence if—(1) 

he intentionally touches another person (B),(a) 
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the touching is sexual,(b) 

A is in a position of trust in relation to B,(c) 

where subsection (2) applies, A knows or could reasonably be expected to know of (d) 
the circumstances by virtue of which he is in a position of trust in relation to B, and

either—(e) 

(i)  B is under 18 and A does not reasonably believe that B is 18 or over, or

(ii) B is under 13.

Th e term ‘position of trust’ is extensively defi ned in sections 22 and 23. It covers the situ-
ation where an adult is looking aft er people under the age of 18 in certain circumstances. 
‘Looks aft er’ means being ‘regularly involved in caring for, training, supervising, or being 
in sole charge of such persons.’102 Th ere is a long list of circumstances which this defi nition 
includes. It includes, by way of example, the following:

This subsection applies if A looks after persons under (1) 18 who are accommodated and 
cared for in one of the following institutions—

a hospital,(a) 

an independent clinic,(b) 

a care home, residential care home or private hospital,(c) 

a community home, voluntary home or children’s home,(d) 

a home provided under section 82(5) of the Children Act 1989, or(e) 

a residential family centre, and B is accommodated and cared for in that institution.(f) 

(5) This subsection applies if A looks after persons under 18 who are receiving education 
at an educational institution and B is receiving, and A is not receiving, education at that 
institution.

Th e defendant to a charge under one of the abuse of trust off ences will have a defence in any 
of the following circumstances:

Th e defendant proves that he reasonably believed the victim was over 18.(1) 103

Th e defendant could not reasonably be expected to know that he was in a position of (2) 
trust in respect of the victim.104

If the defendant is lawfully married to the victim at the time of the off ence.(3) 105

If, immediately before the position of trust arose, a sexual relationship(4) 106 existed 
between the defendant and the victim.107

102 Sexual Off ences Act 2003, s. 22(2).
103 Ibid, ss 16(1), 17(1), and 18(1). But the defendant is guilty if the victim was in fact under 13.
104 But only if that is one of the positions of trust defi ned in s. 21(2)–(5).
105 Sexual Off ences Act 2003, s. 23.
106 Th is defence cannot be relied upon if the relationship involved unlawful sexual intercourse.
107 Sexual Off ences Act 2003, s. 24.

the touching is sexual,(b)

A is in a position of trust in relation to B,(c)

where subsection (2) applies, A knows or could reasonably be expected to know of(d) 
the circumstances by virtue of which he is in a position of trust in relation to B, and

either—(e) 
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(ii) B is under 13.
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cared for in one of the following institutions—

a hospital,(a)

an independent clinic,(b)
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at an educational institution and B is receiving, and A is not receiving, education at that
institution.
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. familial child sex offences
Th e 2003 Act also creates a number of off ences which are designed to protect children from 
abuse by family members:

Section 25: sexual activity with a family member.(1) 
Section 26: inciting a child family member to engage in sexual activity.(2) 

Family relationships are defi ned in section 27:

The relation of one person (A) to another (B) is within this section if—(1) 

it is within any of subsections (2) to (4), or(a) 

it would be within one of those subsections but for section 67 of the Adoption and (b) 
Children Act 2002 (c. 38) (status conferred by adoption).

The relation of A to B is within this subsection if—(2) 

one of them is the other’s parent, grandparent, brother, sister, half-brother, half-sister, (a) 
aunt or uncle,

A is or has been B’s foster parent.(b) 

The relation of A to B is within this subsection if A and B live or have lived in the same (3) 
household, or A is or has been regularly involved in caring for, training, supervising or 
being in sole charge of B, and—

one of them is or has been the partner of the other’s step-parent,(a) 

A and B are cousins, or(b) 

one of them is or has been the other’s stepbrother or stepsister, or(c) 

the parent or present or former foster parent or one of them is or has been the other’s (d) 
foster parent.

The relation of A to B is within this subsection if—(4) 

A and B live in the same household, and(a) 

A is regularly involved in caring for, training, supervising or being in sole charge of B.(b) 

For the purposes of this section—(5) 

‘aunt’ means the sister or half-sister of a person’s parent, and ‘uncle’ has a corre-(a) 
sponding meaning;

‘cousin’ means the child of an aunt or uncle;(b) 

a person is a child’s foster parent if—(c) 

(i)  he is a person with whom the child has been placed under section 23(2)(a) or 
59(1)(a) of the Children Act 1989 (c. 41) (fostering for local authority or voluntary 
organisation), or

(ii)  he fosters the child privately, within the meaning given by section 66(1)(b) of 
that Act;

a person is another’s partner (whether they are of different sexes or the same sex) if (d) 
they live together as partners in an enduring family relationship;

‘step-parent’ includes a parent’s partner and ‘stepbrother’ and ‘stepsister’ include the (e) 
child of a parent’s partner.

The relation of one person (A) to another (B) is within this section if—(1) 

it is within any of subsections (2) to (4), or(a)

it would be within one of those subsections but for section 67 of the Adoption and (b)
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the parent or present or former foster parent or one of them is or has been the other’s(d) 
foster parent.
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A is regularly involved in caring for, training, supervising or being in sole charge of B.(b) 
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‘cousin’ means the child of an aunt or uncle;(b)

a person is a child’s foster parent if—(c)

(i)  he is a person with whom the child has been placed under section 23(2)(a) or
59(1)(a) of the Children Act 1989 (c. 41) (fostering for local authority or voluntary
organisation), or

(ii)  he fosters the child privately, within the meaning given by section 66(1)(b) of
that Act;

a person is another’s partner (whether they are of different sexes or the same sex) if(d) 
they live together as partners in an enduring family relationship;

‘step-parent’ includes a parent’s partner and ‘stepbrother’ and ‘stepsister’ include the (e) 
child of a parent’s partner.
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. child prostitution and child pornography
Th e Act also includes provisions which are designed to render illegal the payment for sex 
with a child,108 or causing, inciting, controlling, arranging, or facilitating child prostitution 
or pornography.109 Th is book does not cover these issues.110

 offences against those with a 
mental disorder
Th ere is in the 2003 Act a raft  of off ences designed to protect those with a mental 
disorder:111

Section 30: sexual activity with a person with a mental disorder impeding choice.(1) 
Section 31: causing or inciting a person with a mental disorder impeding choice to (2) 
engage in sexual activity.
Section 32: engaging in sexual activity in the presence of a person with a mental (3) 
disorder impeding choice.
Section 33: causing a person with a mental disorder impeding choice to watch a (4) 
sexual act.
Section 34: inducement, threat, or deception to procure sexual activity with a person (5) 
with a mental disorder.
Section 35: causing a person with a mental disorder to engage in or agree to engage (6) 
in sexual activity by inducement, threat, or deception.
Section 36: engaging in sexual activity in the presence, procured by inducement, (7) 
threat, or deception, of a person with a mental disorder.
Section 37: causing a person with a mental disorder to watch a sexual act by induce-(8) 
ment, threat, or deception.
Section 38: care workers: sexual activity with a person with a mental disorder.(9) 
Section 39: care workers: causing or inciting sexual activity.(10) 
 Section 40: care workers: sexual activity in the presence of a person with a mental (11) 
disorder.
 Section 41: care workers: causing a person with a mental disorder to watch a sex-(12) 
ual act.

The defendant will be guilty of these offences if he or she knew, or could reasonably be 
expected to know, that the victim had a mental disorder and that because of it the vic-
tim was unable to refuse (be that because he or she lacked the capacity to make a choice 
whether to consent or because he or she was unable to communicate the decision). In 

108 Ibid, s. 47. 109 Ibid, ss 47, 48, 49, 52, and 53.
110 See e.g. Madden Dempsey (2011) and Munro (2010).
111 ‘Mental disorder’ is given the defi nition in the Mental Health Act 1983, s. 1 (Sexual Off ences Act 2003, 

s. 79(6)). Learning disability is not defi ned in the Act. For an example of the evidential diffi  culties facing 
prosecutors in these kinds of cases see R v Watts [2010] EWCA Crim 1824.
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R v C112 the House of Lords held that whether a complainant suffered from a relevant 
mental disorder was to be determined by considering the particular time at which the 
touching or activity took place. So, a complainant might usually be able to refuse, but if 
at the time of the act their mental disorder meant they were unable to refuse, the defend-
ant could be guilty.113

 prostitution and trafficking
Th ere are a variety of provisions which are designed to deal with prostitution. Sections 52 
and 53 prohibit the causing, inciting, or controlling of prostitution for gain. Sections 57 to 59 
create off ences prohibiting the traffi  cking into, within, or out of the UK of people for sexual 
exploitation.

 incest
Section 64 states:

A person aged 16 or over (A) commits an offence if—(1) 

he intentionally penetrates another person’s vagina or anus with a part of his body or (a) 
anything else, or penetrates another person’s mouth with his penis,

the penetration is sexual,(b) 

the other person (B) is aged 18 or over,(c) 

A is related to B in a way mentioned in subsection (2), and(d) 

A knows or could reasonably be expected to know that he is related to B in that way.(e) 

The ways that A may be related to B are as parent, grandparent, child, grandchild, brother, (2) 
sister, half-brother, half-sister, uncle, aunt, nephew, or niece . . . 

(4) Where in proceedings for an offence under this section it is proved that the defendant 
was related to the other person in any of those ways, it is to be taken that the defendant 
knew or could reasonably have been expected to know that he was related in that way 
unless suffi cient evidence is adduced to raise an issue as to whether he knew or could 
reasonably have been expected to know that he was.

Section 65 creates a similar off ence but phrases the off ence in terms of the defendant 
consenting to the penetration. Controversially, the Act continues to render illegal sexual 
activity between adult brothers and sisters.114 Th e government White Paper baldly stated: 
‘Despite involving consensual adults it is generally believed that all such behaviour is wrong 
and should be covered by the law.’115 To others, just because some people regard conduct as 
immoral is not a reason for rendering it illegal.116

112 [2009] UKHL 42.
113 See further Herring (2010). 114 Morton (2003a). 115 Home Offi  ce (2002: 26).
116 Morton (2003a). See further the discussion in Chapter 1 on the enforcement of morality.

A person aged 16 or over (A) commits an offence if—(1) 

he intentionally penetrates another person’s vagina or anus with a part of his body or(a)
anything else, or penetrates another person’s mouth with his penis,

the penetration is sexual,(b)

the other person (B) is aged 18 or over,(c) 

A is related to B in a way mentioned in subsection (2), and(d)

A knows or could reasonably be expected to know that he is related to B in that way.(e) 

The ways that A may be related to B are as parent, grandparent, child, grandchild, brother,(2)
sister, half-brother, half-sister, uncle, aunt, nephew, or niece . . . 

(4) Where in proceedings for an offence under this section it is proved that the defendant
was related to the other person in any of those ways, it is to be taken that the defendant
knew or could reasonably have been expected to know that he was related in that way
unless suffi cient evidence is adduced to raise an issue as to whether he knew or could
reasonably have been expected to know that he was.
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 miscellaneous offences
Th e Act also includes a number of miscellaneous off ences. Th ese include exposure,117

voyeurism,118 intercourse with an animal,119 and sexual penetration of a corpse.120 Th e Bill 
originally had an off ence of sexual activity in public.121 Th e last had attracted much com-
ment. Th e government White Paper reassuringly stated: ‘it is not our intention to interfere 
in everyday behaviour that does not cause off ence to the vast majority of people such as 
kissing or cuddling’;122 nor did the Bill intend to criminalize sexual activity123 in ‘an isolated 
place where one would reasonably expect not to be observed’. However, such reassurance 
did not persuade Parliament which rejected the proposed off ence. Th at said, the off ence of 
outraging public decency was used to prosecute a couple who had oral sex in the ATM lobby 
of a bank.124 A woman who sunbathed naked in her garden was prosecuted for indecent 
exposure.125 She was acquitted even though the court was off ered video footage of her shot 
by a ‘shaken’ neighbour.

QU E ST IONS
Lord Th omas of Gresford in his speech at the second reading of the Bill stated:1. 

‘[I]t is important to set out a principle at the beginning: that sex between two consenting 
adults and, in our culture, in private is a healthy, life-enhancing, pleasurable activity. 
[It] should be recognised as in my view [that] a great amount of deviant behaviour takes 
place because it is not recognised due to guilt, inadequacy and immaturity’ (HL Debs, 
col. 779, 13 February 2003).
Do you think the 2003 Act recognizes such a principle?

Th e Act at several points uses the term ‘reasonable’. Do you think in sexual matters 2. 
there is a community consensus which the jury can rely upon when considering what 
a reasonable person would do or think?
In 3. Leather (1993) 14 Cr App R (S) 736 the defendant grabbed the testicles of a police 
offi  cer to stop him making an arrest. Th is was held to be an indecent assault. Would 
it be an off ence under the 2003 Act?
Schulhofer (1998: 90) writes: ‘In rape law, fl exibility almost inevitably means 4. under 
enforcement and non compliance’. With this in mind is the Sexual Off ences Act 2003 
too vague?

F U RT H E R R E A DI NG
Cowan, S. (2007) ‘ “Freedom and Capacity to Make a Choice”: A Feminist Analysis of 

Consent in the Criminal Law of Rape’ in V. Munro and C. Stychin (eds) Sexuality and 
the Law (London: Routledge).

117 Sexual Off ences Act 2003, s. 66.
118 Ibid, s. 67. See Gillespie (2008) for a further discussion of this off ence. See also R v Bassett [2008] 

EWCA Crim 1174, which includes a fascinating discussion on whether ‘Moobs’ (male breasts) are breasts for 
the purposes of the 2003 Act.

119 Sexual Off ences Act 2003, s. 69. For further discussion, see Herring (2007d).
120 Sexual Off ences Act 2003, s. 70. 121 Sexual Off ences Bill 2003, cl. 74.
122 Home Offi  ce (2002: 32). 123 Ibid. 124 Rose v DPP [2006] Crim LR 993.
125 BBC News Online (2006d).
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part ii: the theory of sexual 
offences
 background of sexual crimes
For many people sexual touchings represent not only some of the most wonderful, but 
also the worst, moments of their lives. Th is highlights a key dilemma in relation to sexual 
off ences: people need to be protected from the unwanted sexual activity which infringes 
their right to bodily integrity126 and sexual autonomy,127 but at the same time people wish to 
be free to express themselves sexually without government intrusion.128 Unfortunately, the 
history of sexual off ences shows a failure to protect victims of rape and sexual assault and a 

126 Th e diff erence between a right to sexual autonomy and one to sexual integrity is explained in Lacey 
(1998c).
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willingness to intervene to prohibit what is regarded as immoral sexual activity (especially 
in cases of same-sex sexual activity).129

In the following extract, the experiences of victims of sexual crimes are described in an 
attempt to identify the wrong of forced sex:

S.H. Pillsbury, ‘Crimes against the Heart: Recognizing the Wrongs of Forced Sex’ 
(2002) 35 Loyola at Los Angeles Law Review 845 at 893–5

The victims speak about self-identity: who they are to themselves. They speak of a basic 
change in their idea of themselves as a unique person, constituted of particular experiences, 
tendencies and abilities, particular thoughts and feelings. They report that sexual violation 
does such violence to these aspects of identity that their own thoughts and feelings become 
alien to themselves.

These accounts point us to an important and insidious aspect of the injury of sexual 
aggression. They reveal that, in some unexpected fashion, the aggressor overcomes psy-
chic defenses to invade the inner person. Normally we can defend ourselves against hostile 
physical attacks, and even if we cannot, we can separate harm to the body from harm to the 
inner self. We can keep our minds intact. Indeed rape victims frequently do this by mentally 
separating from their bodies during the attack. They watch their bodies being used, becom-
ing observers to themselves. But this works only for a time. Eventually the victim’s self, her 
spirit, must rejoin the body and this requires the spirit’s acceptance of what the body has 
suffered.

The victims’ accounts remind us that regardless of the power of our minds, we remain 
embodied beings, inextricably linked to our physical existences. Our bodily and psychic lives 
are absolutely intertwined, and more closely than we sometimes realize in this age of virtual 
exploration and fantasy. A meaningful life requires a joining of body and mind, and when their 
connection is torn, it takes long and hard work to rebuild. The sometimes overwhelming 
temptation for victims—to treat the body as tainted, as separate from the self—just prolongs 
the rapist’s act of disregard for personal integrity.

The same point can be made another way. The victim accounts remind us of the importance 
of sex to gender and personal identity. Whether sexually active or inactive, adults generally 
see themselves as individuals with a particular sexual identity, which implies certain kinds 
of relationships with others. An important part of every life story is the individual’s develop-
ment of a particular sexual identity through chosen interactions with others. Among the most 
powerful infl uences on that development can be physical sexual contact. When that contact 
is unwanted, it can wreak havoc on the individual’s sense of self and future direction.

Although this injury is internal and individual, it has important social repercussions. 
Because of the perpetrator’s invasion of the victim’s self and disruption of identity, because 
of his disregard for her value, many survivors of rape feel socially devastated. Victims feel 
the attack has dragged them from a place of social order and comfort to one of indifference 
and cruelty, where ordinary human bonds do not function. They feel abandoned in a place of 
utter loneliness:

‘It’s as though the moment I was hit . . . I was cut off from myself—as though all my connections 
to the world were slashed.’

129 Selfe and Burke (2001: chs 1 and 2).

The victims speak about self-identity: who they are to themselves. They speak of a basic
change in their idea of themselves as a unique person, constituted of particular experiences,
tendencies and abilities, particular thoughts and feelings. They report that sexual violation
does such violence to these aspects of identity that their own thoughts and feelings become
alien to themselves.

These accounts point us to an important and insidious aspect of the injury of sexual
aggression. They reveal that, in some unexpected fashion, the aggressor overcomes psy-
chic defenses to invade the inner person. Normally we can defend ourselves against hostile
physical attacks, and even if we cannot, we can separate harm to the body from harm to the
inner self. We can keep our minds intact. Indeed rape victims frequently do this by mentally
separating from their bodies during the attack. They watch their bodies being used, becom-
ing observers to themselves. But this works only for a time. Eventually the victim’s self, her
spirit, must rejoin the body and this requires the spirit’s acceptance of what the body has
suffered.

The victims’ accounts remind us that regardless of the power of our minds, we remain
embodied beings, inextricably linked to our physical existences. Our bodily and psychic lives
are absolutely intertwined, and more closely than we sometimes realize in this age of virtual
exploration and fantasy. A meaningful life requires a joining of body and mind, and when their
connection is torn, it takes long and hard work to rebuild. The sometimes overwhelming
temptation for victims—to treat the body as tainted, as separate from the self—just prolongs
the rapist’s act of disregard for personal integrity.

The same point can be made another way. The victim accounts remind us of the importance
of sex to gender and personal identity. Whether sexually active or inactive, adults generally
see themselves as individuals with a particular sexual identity, which implies certain kinds
of relationships with others. An important part of every life story is the individual’s develop-
ment of a particular sexual identity through chosen interactions with others. Among the most
powerful infl uences on that development can be physical sexual contact. When that contact
is unwanted, it can wreak havoc on the individual’s sense of self and future direction.

Although this injury is internal and individual, it has important social repercussions.
Because of the perpetrator’s invasion of the victim’s self and disruption of identity, because
of his disregard for her value, many survivors of rape feel socially devastated. Victims feel
the attack has dragged them from a place of social order and comfort to one of indifference
and cruelty, where ordinary human bonds do not function. They feel abandoned in a place of
utter loneliness:

‘It’s as though the moment I was hit . . . I was cut off from myself—as though all my connections
to the world were slashed.’
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 . . . To summarize: By forcibly using the other’s body sexually, the rapist intrudes not just 
into the body but into the mind, and not just temporarily, but in many cases permanently. 
A crude and in many ways stupid physical act can violate the individual’s sense of self and 
security, crippling the victim’s ability to connect to others. Because the injury is sexual it 
goes deep into the self; because it goes deep, we should consider it a harm, a crime to 
the soul.

But it would be wrong to consider sexual crimes just from the perspective of the individual 
victim. Th e impact of sexual assaults is not limited to the direct victims, but has a severe 
impact on the wider female population130 and the children of victims.131 One study found 
that rape is the crime women fear more than any other.132 Protecting the Public opens with 
the statement:

Sexual crime, and the fear of sexual crime, has a profound and damaging effect on the 
social fabric of communities, and the fi ght against it is of the highest priority to the 
Government.133

It cannot be ignored that the majority of sexual off ences are perpetrated against wom-
en.134 Th e law’s protection of people from sexual assault therefore also exists as part of 
the wider programme to promote equality of men and women. As Cory J wrote in the 
Canadian decision of Osolin, sexual assault ‘is an assault upon human dignity and con-
stitutes a denial of any concept of equality for women’.135

 statistics on rape
In 2009/10 there were 13,991 recorded rapes of women (of which just under fi ve thousand 
involved girls under the age of 16). Th ere were 1,174 rapes of males (802 of which involved 
boys under the age of 16).136 A recent study found that 19.7 per cent of women and 2.3 per 
cent of men had suff ered a sexual assault or attempted sexual assault since their sixteenth 
birthday. Also, 2.3 per cent of women and 0.5 per cent of men questioned had suff ered an 
actual or attempted sexual assault in the previous year.137 Serious sexual assault was most 
likely to be committed by someone known to the victim (54 per cent of female and 51 per 
cent of male victims).138 All of these fi gures need to be treated with caution because accord-
ing to Home Offi  ce estimates 90 per cent of rape cases go unreported and in 38 per cent of 
cases the victim does not tell anyone.139

It should be clear from these statistics that the popular image that rape is committed by 
a stranger is in fact not the most common form of rape. It is more likely that a victim of 
rape knows the rapist than she does not.140 As Morrison Torrey puts it:141 ‘It is a horrify-
ing reality for women; we have more to fear from those who say they love us than from 
strangers.’

130 Th omas (2001). 131 Morgan and Zedner (1992: ch. 3). 132 Myhill and Allen (2002: 1).
133 Home Offi  ce (2002: 1). 134 Selfe and Burke (2001: 61).
135 R v Osolin [1993] 4 SCR 595, 669. 136 Home Offi  ce (2010). 137 Home Offi  ce (2011a).
138 Home Offi  ce (2011a).   139 Home Offi  ce (2011b).
140 For further discussion, see Home Offi  ce (2011a). 141 Torrey (1995: 35).

 . . . To summarize: By forcibly using the other’s body sexually, the rapist intrudes not just 
into the body but into the mind, and not just temporarily, but in many cases permanently.
A crude and in many ways stupid physical act can violate the individual’s sense of self and
security, crippling the victim’s ability to connect to others. Because the injury is sexual it
goes deep into the self; because it goes deep, we should consider it a harm, a crime to
the soul.

Sexual crime, and the fear of sexual crime, has a profound and damaging effect on the 
social fabric of communities, and the fi ght against it is of the highest priority to the
Government.133



7 sexual offences | 467

Th e conviction rate for rape is appallingly low.142 It has fallen from 25 per cent in 1985 to 
5.31 per cent in 2006.143 Th ere are a range of reasons for this, including: the attitude of the 
police towards complaints of rape, the mens rea requirement, the law on evidence at rape tri-
als, and the atmosphere of rape trials themselves.144 One of the aims of the Sexual Off ences 
Act 2003 was to increase the rate of rape convictions. Whether it will do so, remains to be 
seen.145

A shocking survey in 2005 demonstrated attitudes towards victims of rape which one 
might have thought would be rarely held nowadays. Th e ICM poll found that 34 per cent 
of those questioned in the UK thought that a woman is partially or totally responsible for 
being raped if she has behaved in a fl irtatious manner146 and 26 per cent said the same where 
a woman was wearing ‘sexy or revealing clothing’.

 the nature of rape
Th e government has declared that rape is ‘one of the most serious and abhorrent crimes 
a person can commit’.147 But exactly what is the wrong that is at the heart of rape?148 Th is 
is a controversial issue and it is one which has a signifi cant impact on many of the hotly 
debated topics in the law of rape. Here are some of the alternatives:149

. the historical explanation
In the past rape was seen as a wrong against the victim’s husband, father, or brother.150 Rape 
thereby protected the husband’s interest in ensuring a legitimate family line. It is unlikely 
anyone would seriously propose this understanding of rape in modern times.

. the autonomy explanation
Th is view argues that at the heart of the law is the principle that people have the right to 
decide with whom to have sexual relations:151 the right of sexual autonomy.152 Th is is why the 
issue of the consent of the victim plays such an important role in rape trials.

John Gardner and Stephen Shute,153 supporting this view, posit the example of a defend-
ant who has sex with an unconscious victim who suff ers no physical or emotional harm. 
Such a victim is clearly still raped. Th is indicates that it is not the physical or emotional 

142 Larcombe (2011). 143 Verkaik (2007).
144 Temkin and Krahé (2008); Kelly, Lovett, and Regan (2005). Lacey (2001c) emphasizes that the full 

legal position of rape cannot be understood without consideration of the law of evidence and the procedure 
governing rape trials.

145 See Withey (2007b) for an excellent discussion of the attempts to improve reporting and conviction 
rates for rape.

146 Amnesty International (2005). 147 Home Offi  ce (2002: 21). 148 Cahill (2001).
149 A signifi cant omission from this list is economic theories of rape (see Posner (1992), criticized in West 

(1993a)).
150 Burgess-Jackson (1996: ch. 1).
151 Th e leading proponent of this view is Schulhofer (1998). See also Larson (1993).
152 Th is is an aspect of the general principle that a person cannot touch another without their consent. See 

e.g. the analysis of consent in Brett (1998).
153 Gardner and Shute (2000).
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 consequences of rape which are key to the off ence, but the lack of respect shown to the vic-
tim’s sexual autonomy. As they put it, rape is ‘the sheer use of another person’.154

Other commentators disagree. Victims speaking of their experiences of rape focus on 
the tangible physical and psychological harms rather than the intangible notion of sexual 
autonomy. To focus primarily on autonomy overlooks the bodily violation that occurs in 
rape.155

. rape as violence
To some, rape should be regarded as a form of violence.156 Two reasons are oft en used to 
support this view. First, it is claimed that what motivates rape is not sexual desire but a 
wish to express domination over and hatred of women.157 Describing rape as a crime of 
violence, rather than a sex crime, emphasizes this. Second, by recognizing rape to be an 
off ence of violence the focus of the crime is moved away from the victim’s consent. In rape 
trials there is always a danger that the victim becomes the person on trial because the key 
question becomes whether or not she consented.158 By focusing on the violence done by the 
defendant, rather than the state of mind of the victim, rape trials may be less traumatic for 
victims.159

Against this view is the argument that such an approach trivializes rapes where there 
is no violence, but threats of force or deceptions are used to manipulate the victim into 
sexual intercourse.160 In reply, some supporters of the ‘rape as violence’ view have replied 
that rapes which involve force are diff erent from rapes where there is no force (which may 
sometimes deserve to be criminal off ences, but not of the same kind as violent rape).161 In 
a controversial comment Donald Dripps has argued that the use of force is an essential 
element in rape. He sees unwanted sex (sex where there is no violence) as not particularly 
serious:

People generally, male and female, would rather be subjected to unwanted sex than be shot, 
slashed, or beaten with a tire iron. . . . Whether measured by the welfare or by the dignity of 
the victim, as a general matter unwanted sex is not as bad as violence. I think it follows that 
those who press sexual advances in the face of refusal act less wickedly than those who 
shoot, or slash, or batter.162

Th is generalization is one that has been widely rejected, especially by commentators who 
have themselves been raped or sexually abused. However, his suggestion that the law should 
recognize two kind of sexual off ences: forcible rape (rape with the use of force) and expro-
priation of sexual services (sexual intercourse following deceptions or where the defendant 
has intercourse with a victim who is saying no but no force is used)163 has received some 
support.164

154 Ibid, 205. 155 Tadros (2006); Cahill (2001). 156 Brownmiller (1975).
157 Schwartz and Clear (1980). For views that rape is about sexual desire, see Posner (1992) and Baker 

(1999b).
158 MacKinnon (1989: 245). 159 Cahill (2001: 20). 160 Tong (1984).
161 Duncan (2007). 162 Dripps (1992: 1792). 163 Dripps (1992).
164 See also Schulhofer (1992: 75). For criticism, see e.g. Fairstein (1994) and West (1994).

People generally, male and female, would rather be subjected to unwanted sex than be shot, 
slashed, or beaten with a tire iron. . . . Whether measured by the welfare or by the dignity of
the victim, as a general matter unwanted sex is not as bad as violence. I think it follows that
those who press sexual advances in the face of refusal act less wickedly than those who
shoot, or slash, or batter.162
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. rape as invasion of integrity
Th is view seeks to combine the best parts of the two theories just discussed.165 It argues that 
the harm of rape is not the violence exactly, but rather an invasion of an embodied person.166

Th is view is explained further in the following extract by Nicola Lacey:

N. Lacey, ‘Unspeakable Subjects, Impossible Rights: Sexuality, Integrity and 
Criminal Law’ (1998) 11 Canadian Journal of Law and Jurisprudence 47 at 62–6

Reinserting the corporeal: from autonomy to integrity?

I have suggested that the primary good which a liberal theory of criminal law would expect 
the sexual offences to respect is that of sexual autonomy. As usually understood, this idea 
of what is at issue in the area of sexual harm is one which expresses precisely the elevation 
of mind over body to which feminist criticism has drawn our attention. In focusing on an indi-
vidualised notion of consent, rather than the conditions under which choices can be mean-
ingful, the prevailing idea of sexual autonomy assumes the mind to be dominant and control-
ling, irrespective of material circumstances. Furthermore, the liberal discourse of autonomy 
appears to leave no space for the articulation of the affective and corporeal dimensions of 
certain violations of autonomy—in other words, it closes off the possibility of developing a 
sophisticated conception of sexual harms. While the idea of autonomy as independence 
seems directly relevant to the wrong of rape, it dominates at the expense of the development 
of a positive conception of what kinds of sexual relationships matter to personhood.

Might it be possible to reconstruct the idea of autonomy or to fi nd an alternative analytic 
and normative framework within which to rethink the sexual offences—one which would 
allow repressed corporeality to be thought and spoken, which would contextualise the vic-
tim’s and the defendant’s encounter more adequately, and which would accord the embod-
ied aspects of human existence their proper place? I should like to suggest that we can draw 
on the work of two feminist legal theorists, Drucilla Cornell and Jennifer Nedelsky, to make 
signifi cant progress in just this direction.

In her most recent work, Drucilla Cornell has argued for the importance of what she calls the 
‘imaginary domain’. The imaginary domain generates the psychic and political space within 
which sexual equality might be realised. Taking one step back from the quasi- contractual 
starting point of much recent political theory, Cornell focuses on those conditions under 
which a human being can pursue her life project of becoming a person. These conditions, 
Cornell asserts, include a fantasy dimension: the psychic space in which each of us can imag-
ine ourselves as whole persons. The core of a substantial liberalism, in Cornell’s view, is the 
political and legal guarantee that this space will be equally open to all.

Cornell’s imaginary domain consists in three elements: bodily integrity, access to symbolic 
forms suffi cient to achieve linguistic skills permitting the differentiation of oneself from oth-
ers, and the protection of the imaginary domain itself. Central to each of these elements is 
the fact that a crucial part of existence for all humans is our status as sexed and embodied 
beings, and our sexual desire: without access to the means of expressing one’s desire, and 
of having one’s sexuality accorded such respect as is consistent with a similar respect for 
others, one can never have the psychic space to pursue the project of personhood. For one 
is barred from the identifi cation with one’s sexual imago which is central to the possibility of 
imagining oneself as a whole being, worthy of respect and capable of self-esteem.

165 Gibson (1993).   166 West (1988: 70); Childs (2001); Cornell (1995).

Reinserting the corporeal: from autonomy to integrity?

I have suggested that the primary good which a liberal theory of criminal law would expect
the sexual offences to respect is that of sexual autonomy. As usually understood, this idea
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sophisticated conception of sexual harms. While the idea of autonomy as independence
seems directly relevant to the wrong of rape, it dominates at the expense of the development
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starting point of much recent political theory, Cornell focuses on those conditions under
which a human being can pursue her life project of becoming a person. These conditions,
Cornell asserts, include a fantasy dimension: the psychic space in which each of us can imag-
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forms suffi cient to achieve linguistic skills permitting the differentiation of oneself from oth-
ers, and the protection of the imaginary domain itself. Central to each of these elements is
the fact that a crucial part of existence for all humans is our status as sexed and embodied
beings, and our sexual desire: without access to the means of expressing one’s desire, and
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Might the notion of sexual integrity which we can derive from Cornell’s argument consti-
tute a better analytic peg on which to hang our framing of sexual offences than the mentalist 
conception of autonomy? Certainly, the idea of integrity, as developed by Cornell, puts the 
bodily and affective aspects of sexual life more directly in issue, quite simply because the 
body is implicated in the relationships which are central to human integrity. Within the lan-
guage of integrity, the real damage of rape might be expressed more fully, recognising the 
way in which rape violates its victims’ capacity to integrate psychic and bodily experiences. 
Understood in this way, respect for victims’ integrity seems an eminently worthy ideal for 
rape law and its enforcement. But it is also worth thinking carefully about the potential for 
reconstructing the ideal of autonomy so as to escape its dualistic implications. Many critics 
of atomistic versions of liberalism, from Marx to the present day, have shown that the idea of 
autonomy can be reconstructed in positive terms. Autonomy, in this sense, focuses on the 
capability of persons to realise their life plans as much as on formal choice and the negative 
freedom not to be interfered with. But even among those who embrace the positive concep-
tion of freedom, the emphasis has tended to be on the provision of goods and resources 
external to the person. Because of its close association with the dominant image of the 
abstract, choosing subject, the history of the concept of autonomy conduces to the body’s 
concealment.

More recently, however, Jennifer Nedelsky’s important work on the concepts of autonomy 
and rights has demonstrated that these ideas can be reconstructed so as to encompass the 
body. The core of Nedelsky’s argument is that human autonomy is fundamentally premised 
upon the relational aspects of life—our bodily and psychic dependence upon others. This 
inevitable relational interdependence renders the very idea of atomistic autonomy nonsensi-
cal. Without sustaining and respectful relationships, we cannot realise our personhood; and 
relationships inevitably implicate the corporeal. Hence the connection between autonomy 
and the repression of the body, and the supposed opposition between the feminist priori-
tising of the body and the liberal value of autonomy, begins to unravel. Embodied auton-
omy becomes, by contrast, a precondition for the pursuit of personal integrity. In Marilyn 
Friedman’s terms, recent liberal conceptions do recognise the importance of relationships 
as external conditions necessary to the realisation of autonomy, but they fail to acknowledge 
that certain kinds of relationship may be conditions internal to autonomy itself. This is not to 
deny the importance of autonomy as, on occasion, the power to exclude others or to main-
tain separateness and privacy, nor is it to deny the importance of distinguishing between 
connections which are valuable in the sense of fostering personhood and those which may 
be oppressive. It is, rather, to affi rm the need to locate our assessments of autonomy in the 
context of the relational conditions which obtain between human subjects.

The interdependence of autonomy and integrity may easily be demonstrated. In Cornell’s 
sense, integrity embraces both physical integrity and the affective sense in which access 
to bodily or sexual integrity also depends on a host of social and psychic conditions. These 
range from external conditions such as adequate sustenance and medical care through to 
the conditions of respect for differently embodied subjects, different sexualities—respectful 
relationships as conditions internal to human integrity. A recognition of the value of integrity 
invites the incorporation of implications of sexual abuse such as shame, loss of self-esteem, 
objectifi cation, dehumanisation. These are, of course, features central to the emerging social 
understandings of the wrong of sexual assault, and ones which have led feminist legal schol-
ars such as Robin West to equate rape with ‘murder of the spirit’. When combined with the 
emphasis on personhood as project—as a process of becoming which has an imaginary 
dimension and no defi nite end—the idea of integrity promises to escape the dangers both 
of essentialising a particular conception of the body and of propagating a vision of feminine 
empowerment which is premised, paradoxically, on a victim status which accords access to 
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‘truth’. It conduces rather to refl ection on the conditions under which a multiplicity of bodies 
and sexualities can be lived by full citizens, and to the opening up of a political debate about 
the nature of those conditions.

The right to bodily integrity which Cornell advocates is, in one important sense, impos-
sible: it is not something which can be realised or determined institutionally; rather, it oper-
ates as a vision which generates both individual ideals and critical standards for the assess-
ment of existing legal and political arrangements. There is an asymmetry in the imaginary 
domain: it cannot be captured or realised by institutions, but it can be killed or closed off 
by them. The vision of sexual integrity is at once a necessary condition for the ongoing 
project of personhood and an impossible ideal which forms a motivating horizon in political 
rhetoric.

It is interesting to consider, nonetheless, what a rape law framed around the ideal of 
sexual integrity and relational autonomy as opposed to proprietary autonomy would look 
like. I would argue that an analysis in terms of sexual integrity and relational autonomy has 
implications for each of the features of rape law discussed in this paper; for the defi nition of 
rape; for evidential and other aspects of the trial process; and for a rethinking of the symbolic 
role of the criminalisation of rape. As far as the defi nition of rape is concerned, the most 
obvious change would be a move away from the emphasis on lack of consent understood 
in abstract and asymmetrical terms as the central determinant of sexual abuse. Rather, it 
conduces to a more complex sexual assault law which articulates a distinctive conception 
of sexual as opposed to proprietary autonomy, specifying particular conditions under which 
coercive, violent or degrading sexual encounters should be prohibited. In rethinking the idea 
of autonomy as integrity, we are led to a rethinking of consent itself in both broader terms 
and ones which assume a mutuality of relationship and responsibility between victim and 
defendant. The argument, for example, would unambiguously support the proposal cur-
rently being advanced by the British pressure group, Women Against Rape, which calls for 
a legislative defi nition of consent in the following terms: ‘A person shall not be deemed or 
presumed to have consented to sexual intercourse if that person agreed to it under coercion, 
including the use of threat or physical violence . . . economic deprivation, abuse of author-
ity, deception, or threat to the welfare or security of a child.’ Even this broad statement of 
the conditions which may undermine the ‘reality’ of consent, however, does not address 
the question of mutuality. This, I would argue, could best be dealt with by moving towards 
some form of ‘positive consent’ standard: for example, by the institution of a negligence-
based fault standard supplemented by a ‘no-negligence’ defence. While no such reform 
is a panacea, it would express far more nearly than does the current law in England and 
Wales a vision of the parties as presumptively equal partners in sexual encounters, adjusted 
to account for the asymmetry of possible harms arising out of misunderstandings about 
mutual willingness.

Even more directly, the analysis of rape in terms of relational autonomy and integrity would 
necessitate the reform of rules of evidence so as to allow victims more fully to express their 
own narrative in the court room setting, as well as ensuring that they are able to do so without 
having the rape trial turned into an at large examination of their sexual history. . . . 

Finally, however, it should be noted that the value of sexual integrity would not direct a very 
great reliance on criminalisation as a mode of protecting the imaginary domain. On the con-
trary, criminal law is likely to be an effective defender of the imaginary domain at a symbolic 
rather than an instrumental level: what matters is that the criminal law of rape should express 
an unambiguous commitment to the positive integrity as well as the full humanity of both 
rape victims and men accused of rape. In my view, this militates towards the maintenance 
of a distinctive offence rather than a subsumption of the law of rape within the general law 
of assault. Though lawyers are inclined to lose sight of this obvious fact, the most important 
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conditions for sexual equality and integrity lie in cultural attitudes rather than coercive legal 
rules. Nonetheless, as I have argued throughout this paper, legal rules may be inimical to 
these ideals, and the need to avoid this situation is among the most pressing reasons for rape 
reform in Britain as elsewhere.

. rape as moral injury
In the following extract, Joan McGregor emphasizes that rape should be seen, not only as an 
infringement of sexual autonomy, but also a moral harm against the victim as a woman:

J. McGregor, Is it Rape? (Aldershot: Ashgate, 2005), 226–32

So far we have been discussing the harm of rape in terms of undermining the victim’s con-
sent which violates her sexual autonomy. Here I would like to consider a different wrong, 
one with which Jean Hampton (1999) argued that a particular kind of moral injury occurs. 
That moral injury is the expression of disrespect for the value of the victim, in other words, a 
diminishment of that person’s worth. Hampton’s argument that this moral injury occurs with 
all wrong-doing may be diffi cult to support, whereas the argument that moral injury occurs 
with many types of offenses, particularly sexual offenses, is persuasive. I will support the 
narrower claim that some offenses involve moral injury. In all cases of nonconsenual sex, 
besides the physical wounds and psychological harm, the claim is that there is an injury 
to the person’s status as an equal. A moral injury is not the same, Hampton cautions, as 
the ‘material or psychological damage to that over which a person has a right [for example, 
her possessions, her body, her psychological well-being] and comes about because of a 
wrongful action’ (p. 123). It is an expression of inferior status, of diminishment; the act of 
rape expresses that degradation or inferior worth of the victim. Failure to secure consent 
for sexual activity is an injury to the acknowledgment of the victim’s value as a fully fl edged 
person worthy of respect.

The idea of moral injury assumes, Hampton argues, a certain conception of value, like 
the Kantian conception of value that all persons have equal, intrinsic value. That value is not 
dependent upon characteristics such as race, gender, or intelligence, or even upon the good 
deeds one has done, but rather on our capacity for rational autonomy. Each of us is, as Kant 
said, an end-in-herself, each equally deserving of respect. We are not objects or things but 
subjects and ends. What moral obligations we owe each other are not dependent on factors 
about individual characteristics or attributes, but rather we owe each other equal moral con-
sideration because people have intrinsic value. This conception of persons’ worth informs 
liberalism and modern democracy. Each person deserves ‘equal concern and respect’ as 
Ronald Dworkin has said.

The concept of moral injury also assumes a certain theory of how human behavior 
expresses meaning. Some wrongful actions express the inferiority of the female victim; 
they ‘say’ that the victim is worth less than the offender. The treatment, either intentionally 
or unintentionally ‘means’ or provides evidence of the offender’s belief in his superiority. Not 
all wrongful behavior is done intentionally for that purpose, but the fact that the offender 
treats his victim as inconsequential expresses his belief in his superiority and the inferiority 
of the recipient of the action. Human behavior is meaningful like language and gets its mean-
ing from conventions in society (not unlike the way words’ meanings are conventional). 
Whether bowing, burping, or shaking hands, actions have a meaning in a social context 
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and are understood by members of society. We understand the meaning of behavior by 
knowing or learning the conventions of that society. Etiquette or manners of a society are 
conventional—they are not matters of ‘common sense,’ as Judith Martin has said. Their 
primary use is to convey respect for others. Failure to behave according to the customary 
standards expresses disrespect for others.

Many of our actions—from sarcastically saying to the restaurant owner as you storm out 
‘That was the best meal I have ever had,’ to walking out in the middle of a presentation, 
to refusing to shake someone’s hand—express particular meanings that are conventional. 
Flaunting conventional behavior can send messages about the value of a person. By loudly 
walking out on someone’s presentation of a paper expresses disrespect and contempt for 
the speaker. Sometimes one doesn’t intend to express a particular meaning and later can 
be embarrassed to fi nd out what was ‘heard.’ For instance, imagine that the reason former 
US president Jimmy Carter didn’t shake the black-activist politician Jesse Jackson’s hand 
was that Carter had a cold and didn’t want to spread his germs. Nevertheless, what Jackson 
‘heard’ was disrespect as the failure of white men to shake hands with black men in the 
racist south meant that whites thought themselves as superior. Shaking hands expresses 
greetings to someone considered an equal (this may explain the fact that until recently it was 
not the practice for men to shake women’s hands) and failure to do so expresses belief in the 
inferior status of the recipients.

An extremely explicit example of some behaviors conveying meaning about the value of 
others would be cross burning on a black person’s lawn. That action expresses the meaning 
in American society that the actor believes that the occupant qua black person is inferior to 
white people and it carries a threat of violence to come. Other behaviors are less explicit yet 
their meaning is understood. Since we suppose that persons, as equal agents, are deserving 
or entitled to certain kinds of treatment that respect their equal worth, human behavior that 
fails to accord that treatment is a harm to their status as an equal. In not treating persons in 
the way they are entitled, they are insulted (and when we see disrespectful treatment of oth-
ers we become indignant). The treatment expresses the message of their inferiority, but they 
are also harmed by not receiving the kind of treatment they deserve.

This is the kind of harm that Hampton labeled ‘moral injury,’ which is an expressive harm 
(see p. 123). Some wrongful actions have, over and above their direct physical or psychologi-
cal damage, this expression of diminution or degradation of the victim’s value. The act does 
not actually degrade or make the person less valuable because, according to the Kantian 
analysis, that cannot be done. Nothing can literally make a human being less valuable, but 
people can treat others as if they were less valuable, as if they were inferior. Consider the 
case in Texas a few years ago in which three white men tied a black man to the back of a 
pickup truck and dragged him along a dirt road until he was literally pulled apart. The method 
of killing that man was to intentionally reduce him to a thing or object—treating him like a sack 
of potatoes. The killing expressed the message ‘loud and clear’ that the killers thought that 
their victim, as a black man, was inferior to them and, conversely, that they were superior. 
The injury, the expressive meaning of the murder was clear and certainly was understood by 
the African-American community as well as by others.

All murder is wrongful and all murder sends a message of disrespect or devaluation of the 
victim, but racially motivated murders, murders that are expressing a message of inferiority 
to all members of a targeted group, infl ict a moral injury on all members of that race. The 
victim is a token for the group; obviously she is harmed in other ways as well, but the moral 
injury—the expression that her racial group is inferior to the perpetrator’s—is an injury to 
her qua member of that group and to its other members. Some of the indignation and anger 
expressed over racially motivated crimes comes from hearing the message of the inferiority 
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of that racial group. We are angered by the treatment of members of groups that is meant 
to indicate their inferiority and the superiority of the members of the group from whom 
the perpetrators come. Racially motivated crimes against African-Americans harm them by 
expressing the message of inferiority in society that once condoned the unequal status of 
black people and that, to some extent, still countenances the position of their inferiority.

Rapes express very clearly the message of the inferiority of women. The rapist, whether 
the violent rapist or the subtler ‘date rapist,’ sends the message that this woman is for his 
enjoyment, an object to be used for his pleasure. His actions express her inferiority to him 
since he does not feel the need to bother to investigate whether she is really consenting, 
even in the face of evidence that she was not or may not be. Her physical and verbal rejec-
tions are not worth investigating as to whether they were ‘real’ since her interests do not 
really matter. For him, her wishes and desires are irrelevant. He is superior to her, his desires 
matter and hers do not, making her an object rather than an equal person. Sending this mes-
sage is the expressive moral injury of rape. The message of inferiority, of what women are 
for, is received by all women, not merely by the woman who experiences the rape. Not want-
ing to diminish the real physical and psychological harms to rape victims, I am not claiming 
that all women experience those harms, which are very real and serious. But there is some-
thing peculiar about rape and the response that women have to other women being raped. 
They are indignant to the harms of another and have a deep response that goes beyond 
the worry that they might too be a victim. Women are resentful of the treatment. What 
accounts for that response might just be that women understand or hear the message that is 
being expressed by the rapist. Being a woman in western (American) society, where sexual 
violence is high, means being vulnerable to rape and thereby ‘hearing’ the message about 
devaluing women. The indignation and resentment, combined with the fear that women 
have about rape, are based on this moral injury. The prevalence of rape makes the message 
pervasive. The impotence of the legal response to the epidemic of rape reinforces societal 
acceptance of the message. The rapist aims, whether consciously or not, to establish his 
mastery of men over women and the law unwittingly may be supporting him. The message 
of inferiority is extremely insulting. The harm is intensifi ed due to the pervasiveness of rape, 
and the legal reinforcement of the message of women’s inferiority further denigrates women 
as a group. Rape is therefore a moral injury to women as a group. Moral injury is objective in 
that it is not dependent on the victim feeling a particular way or believing she has received 
dishonoring treatment; although most victims of rape certainly do psychologically experi-
ence the message of inferiority, of their diminishment. Being used for someone else’s sexual 
purposes is deeply insulting and humiliating, along with the other harms. Indeed that fact 
that some victims so internalize the message of devaluation may account for the shame that 
many feel about being a victim of rape. They feel shame because they feel less valuable as 
a person, and the societal response to rape of blaming the victim exacerbates that feeling of 
inferiority. Society often says to victims of rape ‘If you only had not done x, this wouldn’t have 
happened,’ where x is ‘looking sexy,’ or ‘dressing a particular way,’ or ‘drinking alcohol,’ or 
‘went to a man’s apartment,’ and so on. Saying that moral injury does not require the agent to 
believe she has been treated as inferior is important since some people so lack self-respect 
or self-worth that they do not recognize when they have been treated as a thing, and thereby 
wronged. These individuals, sadly, would not notice when some treatment was sending 
them a message of inferiority because they see themselves as deserving poor treatment 
(they may in fact see themselves as inferior). Women with what is called ‘battered woman 
syndrome’ often see themselves as not having value and thereby deserving the abusive 
treatment by their husbands. Nevertheless, the rest of us can recognize when another per-
son is treated as inferior in status to the wrongdoer.

of that racial group. We are angered by the treatment of members of groups that is meant 
to indicate their inferiority and the superiority of the members of the group from whom
the perpetrators come. Racially motivated crimes against African-Americans harm them by
expressing the message of inferiority in society that once condoned the unequal status of
black people and that, to some extent, still countenances the position of their inferiority.

Rapes express very clearly the message of the inferiority of women. The rapist, whether
the violent rapist or the subtler ‘date rapist,’ sends the message that this woman is for his
enjoyment, an object to be used for his pleasure. His actions express her inferiority to him
since he does not feel the need to bother to investigate whether she is really consenting,
even in the face of evidence that she was not or may not be. Her physical and verbal rejec-
tions are not worth investigating as to whether they were ‘real’ since her interests do not
really matter. For him, her wishes and desires are irrelevant. He is superior to her, his desires
matter and hers do not, making her an object rather than an equal person. Sending this mes-
sage is the expressive moral injury of rape. The message of inferiority, of what women are
for, is received by all women, not merely by the woman who experiences the rape. Not want-
ing to diminish the real physical and psychological harms to rape victims, I am not claiming
that all women experience those harms, which are very real and serious. But there is some-
thing peculiar about rape and the response that women have to other women being raped.
They are indignant to the harms of another and have a deep response that goes beyond
the worry that they might too be a victim. Women are resentful of the treatment. What
accounts for that response might just be that women understand or hear the message that is
being expressed by the rapist. Being a woman in western (American) society, where sexual
violence is high, means being vulnerable to rape and thereby ‘hearing’ the message about
devaluing women. The indignation and resentment, combined with the fear that women
have about rape, are based on this moral injury. The prevalence of rape makes the message
pervasive. The impotence of the legal response to the epidemic of rape reinforces societal
acceptance of the message. The rapist aims, whether consciously or not, to establish his
mastery of men over women and the law unwittingly may be supporting him. The message
of inferiority is extremely insulting. The harm is intensifi ed due to the pervasiveness of rape,
and the legal reinforcement of the message of women’s inferiority further denigrates women
as a group. Rape is therefore a moral injury to women as a group. Moral injury is objective in
that it is not dependent on the victim feeling a particular way or believing she has received
dishonoring treatment; although most victims of rape certainly do psychologically experi-
ence the message of inferiority, of their diminishment. Being used for someone else’s sexual
purposes is deeply insulting and humiliating, along with the other harms. Indeed that fact
that some victims so internalize the message of devaluation may account for the shame that
many feel about being a victim of rape. They feel shame because they feel less valuable as 
a person, and the societal response to rape of blaming the victim exacerbates that feeling of
inferiority. Society often says to victims of rape ‘If you only had not done x, this wouldn’t have 
happened,’ where x is ‘looking sexy,’ or ‘dressing a particular way,’ or ‘drinking alcohol,’ or 
‘went to a man’s apartment,’ and so on. Saying that moral injury does not require the agent to
believe she has been treated as inferior is important since some people so lack self-respect
or self-worth that they do not recognize when they have been treated as a thing, and thereby
wronged. These individuals, sadly, would not notice when some treatment was sending
them a message of inferiority because they see themselves as deserving poor treatment
(they may in fact see themselves as inferior). Women with what is called ‘battered woman
syndrome’ often see themselves as not having value and thereby deserving the abusive
treatment by their husbands. Nevertheless, the rest of us can recognize when another per-
son is treated as inferior in status to the wrongdoer.
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Asking for consent is a requirement for treating another person as an equal, so the failure 
to get consent before proceeding with a sexual relationship expresses deep disrespect for 
the victim. What Hampton has proposed is that we see rape as expressing a particular kind 
of moral injury to the victim—the expression of degradation or diminishment of her status. 
The meaning of the rape involves the victim’s worth and the wrongdoer’s worth and we can 
‘read off’ the expression of the offender’s superiority. In the case of rape, the diminishment 
in the victim’s worth is tied to group membership. Women are the target of rape in society 
and women get the message that the rapist sends. In this sense, the moral injury of rape is 
shared by women as a group.

. the radical feminist explanation of rape
It is sometimes said that the radical feminist explanation is that all male–female sexual 
relations are a form of rape.167 Th is is not quite accurate. Th e argument is that all hetero-
sexual sexual relationships are on a continuum of subordination. As Catherine MacKinnon 
puts it:

The wrong of rape has proved so diffi cult to defi ne because the unquestionable starting 
point has been that rape is defi ned as distinct from intercourse, while for women it is dif-
fi cult to distinguish between the two under conditions of male dominance.168

Robin Morgan, suggesting much, if not all, heterosexual sex can be regarded as involuntary, 
puts it this way:

Rape exists any time sexual intercourse occurs when it has not been initiated by the woman 
out of her own genuine affection and desire. . . . Because the pressure is there, and it need 
not be a knife blade against the throat; it’s in his body language, his threat of sulking, his 
clenched or trembling hand, his self-deprecating humor or angry put-down or silent self-pity 
at being rejected. How many millions of times have women had sex ‘willingly’ with men they 
did not want to have sex with?169

Th e argument is not that every man who engages in heterosexual sexual intercourse 
should be arrested and charged with rape.170 Rather, the argument is that we cannot pre-
tend there is a neat division between ‘bad rape’ and ‘good sexual intercourse’. Certainly 
one study found that 26 per cent of men and 50 per cent of women reported having engaged 
in unwanted sexual activity within the two-week period of the study.171

Even among feminists this approach has not met with unanimous support. Lynn 
Henderson argues that a victim of rape knows the diff erence between rape and consensual 
intercourse, and that to deny a distinction is liable to fail to recognize the rape victim’s trau-
ma.172 Other feminists are concerned that the approach may portray women as weak and 
incapable of giving true consent.173

167 Bevacqua (2000) discusses the infl uence of feminist thinking on reform of rape law.
168 MacKinnon (1989: 174). 169 Morgan (1980: 134–5). 170 Schulhofer (1992: 56).
171 See O’Sullivan and Rice Allgeier (1998: 239) and Muehlenhard and Cook (1988: 69). For a general 

discussion of the evidence, see Th omas III (2000).
172 Henderson (1988: 226).   173 Naffi  ne (1997: 102); Lacey (1998: 49).

Asking for consent is a requirement for treating another person as an equal, so the failure
to get consent before proceeding with a sexual relationship expresses deep disrespect for
the victim. What Hampton has proposed is that we see rape as expressing a particular kind
of moral injury to the victim—the expression of degradation or diminishment of her status.
The meaning of the rape involves the victim’s worth and the wrongdoer’s worth and we can
‘read off’ the expression of the offender’s superiority. In the case of rape, the diminishment
in the victim’s worth is tied to group membership. Women are the target of rape in society
and women get the message that the rapist sends. In this sense, the moral injury of rape is
shared by women as a group.

The wrong of rape has proved so diffi cult to defi ne because the unquestionable starting
point has been that rape is defi ned as distinct from intercourse, while for women it is dif-
fi cult to distinguish between the two under conditions of male dominance.168

Rape exists any time sexual intercourse occurs when it has not been initiated by the woman
out of her own genuine affection and desire. . . . Because the pressure is there, and it need
not be a knife blade against the throat; it’s in his body language, his threat of sulking, his
clenched or trembling hand, his self-deprecating humor or angry put-down or silent self-pity
at being rejected. How many millions of times have women had sex ‘willingly’ with men they
did not want to have sex with?169
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In the following passage, Catherine MacKinnon sets out her views:

C.A. Mackinnon, ‘Feminism, Marxism, Method and the State: Toward Feminist 
Jurisprudence’ (1983) 8 Signs 635 at 646–7, 649–50

The more feminist view to me, one which derives from victims’ experiences, sees sexuality 
as a social sphere of male power of which forced sex is paradigmatic. Rape is not less sexual 
for being violent; to the extent that coercion has become integral to male sexuality rape may 
be sexual to the degree that, and because, it is violent.

The point of defi ning rape as ‘violence not sex’ or ‘violence against women’ has been 
to separate sexuality from gender in order to affi rm sex (heterosexuality) while rejecting 
violence (rape). The problem remains what it has always been: telling the difference. The 
convergence of sexuality with violence, long used at law to deny the reality of women’s 
violation, is recognized by rape survivors, with a difference: where the legal system has 
seen the intercourse in rape, victims see the rape in intercourse. The uncoerced context for 
sexual expression becomes as elusive as the physical acts come to feel indistinguishable. 
Instead of asking, what is the violation of rape, explain what is right about sex. If this, in 
turn, is diffi cult, the diffi culty is as instructive as the diffi culty men have in telling the differ-
ence when women see one. Perhaps the wrong of rape has proven so diffi cult to articulate 
because the unquestionable starting point has been that rape is defi nable as distinct from 
intercourse, when for women it is diffi cult to distinguish them under conditions of male 
dominance. . . . 

Having defi ned rape in male sexual terms, the law’s problem, which becomes the victim’s 
problem, is distinguishing rape from sex in specifi c cases. The law does this by adjudicating 
the level of acceptable force starting just above the level set by what is seen as normal male 
sexual behaviour, rather than at the victim’s or woman’s point of violation. Rape cases fi nd-
ing insuffi cient force reveal that acceptable sex, in the legal perspective, can entail a lot of 
force. This is not only because of the way the injury itself is defi ned as illegal. Rape is a sex 
crime that is not a crime when it looks like sex. To seek to defi ne rape as violent, not sexual, 
is understandable in this context, and often seems strategic. But assault that is consented 
to is still assault; rape consented to is intercourse. The substantive reference point implicit 
in existing legal standards is the sexually normative level of force. Until this norm is con-
fronted as such, no distinction between violence and sexuality will prohibit more instances 
of women’s experienced violation than does the existing defi nition. The question is what is 
seen as force, hence as violence, in the sexual arena. Most rapes, as women live them, will 
not be seen to violate women until sex and violence are confronted as mutually defi nitive. It 
is not only men convicted of rape who believe that the thing they did different from what men 
do all the time is get caught.

Michelle Madden Dempsey and I have argued not that all sexual intercourse is rape, but 
rather that a sexual penetration is a prima facie wrong. In other words it is an act which 
requires the penetrator to have a good reason for the act of penetration. We off er three 
reasons for this. Th e fi rst is that the act of penetration requires the use of force and it is a 
prima facie wrong to use force against another. Th e second is that the act of penetration 
carries with it the risk of a variety of harms, such as STDs, pregnancy, or psychological 
harms. Again, risking harm to another is a prima facie wrong. Th ird, the act of sexual pen-
etration carries a negative social meaning about women. We explain that in this passage:

The more feminist view to me, one which derives from victims’ experiences, sees sexuality 
as a social sphere of male power of which forced sex is paradigmatic. Rape is not less sexual
for being violent; to the extent that coercion has become integral to male sexuality rape may
be sexual to the degree that, and because, it is violent.

The point of defi ning rape as ‘violence not sex’ or ‘violence against women’ has been
to separate sexuality from gender in order to affi rm sex (heterosexuality) while rejecting
violence (rape). The problem remains what it has always been: telling the difference. The
convergence of sexuality with violence, long used at law to deny the reality of women’s
violation, is recognized by rape survivors, with a difference: where the legal system has
seen the intercourse in rape, victims see the rape in intercourse. The uncoerced context for
sexual expression becomes as elusive as the physical acts come to feel indistinguishable.
Instead of asking, what is the violation of rape, explain what is right about sex. If this, in
turn, is diffi cult, the diffi culty is as instructive as the diffi culty men have in telling the differ-
ence when women see one. Perhaps the wrong of rape has proven so diffi cult to articulate
because the unquestionable starting point has been that rape is defi nable as distinct from
intercourse, when for women it is diffi cult to distinguish them under conditions of male
dominance. . . .

Having defi ned rape in male sexual terms, the law’s problem, which becomes the victim’s
problem, is distinguishing rape from sex in specifi c cases. The law does this by adjudicating
the level of acceptable force starting just above the level set by what is seen as normal male
sexual behaviour, rather than at the victim’s or woman’s point of violation. Rape cases fi nd-
ing insuffi cient force reveal that acceptable sex, in the legal perspective, can entail a lot of
force. This is not only because of the way the injury itself is defi ned as illegal. Rape is a sex
crime that is not a crime when it looks like sex. To seek to defi ne rape as violent, not sexual,
is understandable in this context, and often seems strategic. But assault that is consented
to is still assault; rape consented to is intercourse. The substantive reference point implicit
in existing legal standards is the sexually normative level of force. Until this norm is con-
fronted as such, no distinction between violence and sexuality will prohibit more instances
of women’s experienced violation than does the existing defi nition. The question is what is
seen as force, hence as violence, in the sexual arena. Most rapes, as women live them, will
not be seen to violate women until sex and violence are confronted as mutually defi nitive. It
is not only men convicted of rape who believe that the thing they did different from what men
do all the time is get caught.



7 sexual offences | 477

M. Madden Dempsey and J. Herring, ‘Why Sexual Penetration Requires 
Justifi cation’ (2007) 27 Oxford Journal of Legal Studies 467 at 485–6

One current social meaning of penile penetration of a woman’s vagina or anus is that such 
conduct constitutes a violation of the woman: it is an act through which she is rendered less 
powerful, less human, whilst the male is rendered more powerful and more human. The 
language we use to describe the act of sexual penetration betrays this social meaning: fuck, 
bang, screw, rail, drill, smash, hit it, hump, let her have it, poke, shaft, slay, etc. The gram-
matical structure of our language is such that these verbs feature in sentences which take 
the form: ‘subject-verb-object’. Notably, it is typically the person who plays the male role who 
is assigned as subject and the person who plays the female role who is assigned as object. 
Thus, as MacKinnon has observed, the language of sexual penetration follows a familiar 
and illuminating grammatical pattern: ‘man fucks woman: subject-verb-object.’ Moreover, 
as Robert Baker has explained, the passive constructions of verbs indicating penile sexual 
penetration are also typically used to indicate that a person is being harmed. The lexical 
meaning of words such as ‘fucked’, ‘screwed’, ‘shafted’, etc. in sentences such as ‘Bobbie 
fucked Marion’ or ‘Bobbie screwed Marion’ are equivocal as between at least two possible 
meanings: (i) the literal meaning that Bobbie sexually penetrated Marion (who played the 
female role during penetration), or (ii) the metaphorical meaning that Marion was deceived, 
hurt, or taken advantage of by Bobbie. Thus, Baker observes, ‘we say such things as ‘I’ve 
been screwed’ (‘fucked’, ‘had’, ‘taken’, and so on) when we have been treated unfairly, been 
sold shoddy merchandise, or conned out of valuables’. Given the meaning and gendered con-
struction of our language regarding sexual penetration, Baker correctly concludes that ‘we 
conceive of a person who plays the female sexual role as someone who is being harmed’.

The devaluing and disrespecting of women through sexual penetration is a consistent 
theme in our language, as well as in our literature, fi lm, advertising, television, pornography 
and internet depictions of sexual penetration. In recent years, this social meaning is perhaps 
conveyed most clearly in the way penile sexual penetration of the vagina and/or anus are 
discussed through spam email.

The credibility principle, when applied to interpret the meaning of the words we use to 
describe sexual penetration, their gendered function in our language and the depictions of 
sexual penetration in our literature, fi lm, advertising, television, pornography and internet 
discourse, supports the conclusion that at least one of the social meanings of penile sexual 
penetration can only credibly be interpreted as a devaluation of women qua women and a dis-
respecting of women’s humanity. The meaning becomes clear: that the penetrated woman 
is not an equal to the penetrating man, but is instead less of a person in virtue of having been 
fucked by him. It is important to recall that our observations regarding the social meaning of 
sexual penetration do not imply that men have any conscious purpose to devalue or disre-
spect women through sexual penetration (although presumably some do). Rather, our point 
is simply that any credible interpretation of the practices of, language regarding, and depic-
tions of sexual penetration in our culture betray a social meaning of sexual penetration which 
devalues women qua women and disrespects women’s humanity to an extent which renders 
such conduct prima facie wrong.

Note that we emphasize that a sexual penetration can be justifi ed and so this negative mean-
ing may be outweighed by many positive meanings attached to a particular act of sexual 
penetration. Th e view expressed in our article is certainly a minority one. For most com-
mentators who have written on the issue there is no wrong in sexual penetration per se; it 
is only sexual penetration without consent which is wrongful. Th e diff erence of opinion is 

One current social meaning of penile penetration of a woman’s vagina or anus is that such
conduct constitutes a violation of the woman: it is an act through which she is rendered less
powerful, less human, whilst the male is rendered more powerful and more human. The
language we use to describe the act of sexual penetration betrays this social meaning: fuck,
bang, screw, rail, drill, smash, hit it, hump, let her have it, poke, shaft, slay, etc. The gram-
matical structure of our language is such that these verbs feature in sentences which take
the form: ‘subject-verb-object’. Notably, it is typically the person who plays the male role who
is assigned as subject and the person who plays the female role who is assigned as object.
Thus, as MacKinnon has observed, the language of sexual penetration follows a familiar
and illuminating grammatical pattern: ‘man fucks woman: subject-verb-object.’ Moreover,
as Robert Baker has explained, the passive constructions of verbs indicating penile sexual
penetration are also typically used to indicate that a person is being harmed. The lexical
meaning of words such as ‘fucked’, ‘screwed’, ‘shafted’, etc. in sentences such as ‘Bobbie
fucked Marion’ or ‘Bobbie screwed Marion’ are equivocal as between at least two possible
meanings: (i) the literal meaning that Bobbie sexually penetrated Marion (who played the
female role during penetration), or (ii) the metaphorical meaning that Marion was deceived,
hurt, or taken advantage of by Bobbie. Thus, Baker observes, ‘we say such things as ‘I’ve
been screwed’ (‘fucked’, ‘had’, ‘taken’, and so on) when we have been treated unfairly, been
sold shoddy merchandise, or conned out of valuables’. Given the meaning and gendered con-
struction of our language regarding sexual penetration, Baker correctly concludes that ‘we
conceive of a person who plays the female sexual role as someone who is being harmed’.

The devaluing and disrespecting of women through sexual penetration is a consistent
theme in our language, as well as in our literature, fi lm, advertising, television, pornography
and internet depictions of sexual penetration. In recent years, this social meaning is perhaps
conveyed most clearly in the way penile sexual penetration of the vagina and/or anus are
discussed through spam email.

The credibility principle, when applied to interpret the meaning of the words we use to
describe sexual penetration, their gendered function in our language and the depictions of
sexual penetration in our literature, fi lm, advertising, television, pornography and internet
discourse, supports the conclusion that at least one of the social meanings of penile sexual
penetration can only credibly be interpreted as a devaluation of women qua women and a dis-
respecting of women’s humanity. The meaning becomes clear: that the penetrated woman
is not an equal to the penetrating man, but is instead less of a person in virtue of having been
fucked by him. It is important to recall that our observations regarding the social meaning of
sexual penetration do not imply that men have any conscious purpose to devalue or disre-
spect women through sexual penetration (although presumably some do). Rather, our point
is simply that any credible interpretation of the practices of, language regarding, and depic-
tions of sexual penetration in our culture betray a social meaning of sexual penetration which
devalues women qua women and disrespects women’s humanity to an extent which renders
such conduct prima facie wrong.
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more than merely theoretical. It matters enormously when we look at how to understand 
consent/lack of consent. For the majority view we are looking for circumstances which are 
bad enough to justify rendering the act of sexual penetration criminal. On the Madden 
Dempsey/Herring view we are looking for circumstances which justify an otherwise wrong-
ful act.
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 consent and sexual activity
In the English and Welsh law on sexual off ences it is the notion of consent which has 
become central.174 Some commentators suggest that lack of consent can transform a ‘lov-
ing act of sexual intercourse’ into ‘rape’.175 But, as will be clear from Part I, there are many 
diffi  culties over the meaning of consent.

. what is consent: is it objective or subjective?
Imagine this: Bill and Ben meet at a night club. Ben has had a lot to drink. Bill soon asks 
whether Ben would be interested in sexual intercourse. Ben is so drunk he does not under-
stand what is happening, but says ‘yes’. Sexual intercourse follows. Did Ben consent?176 
Subjectively (looking at his mind) he did not, but objectively (looking at what he said) he 

174 For an excellent discussion on the use of consent, see Cowan (2007).   175 Hurd (1996).
176 Finch and Munro (2003 and 2004) and Falk (2002) discuss cases where a defendant uses drink or 

drugs deliberately to enable him to have sexual intercourse with the victim.
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did. Th is is a topic over which there has been much legal and philosophical disagreement.177 
Th ree main views can be found in the literature:178

Th e ‘subjective view’ of consent. Th is sees consent as a state of mind of the victim.(1) 179

Th e ‘objective view’ which sees consent as an outward manifestation by the victim in (2) 
words or acts which indicate permission is granted to the defendant to do the act. As 
Nathan Brett180 puts it: ‘To consent is to act in a way that has conventional signifi cance 
in communicating permission’.
Th e third view is a combination of these views and requires (3) both a subjective state of 
mind of the victim and the expression of that state of mind.

As seen in Part I, English and Welsh law has adopted the ‘subjective view’.

. what is consent: to waive or intend?
What precisely does it mean to consent? One view is that to consent is to forgo one’s com-
plaint against the other’s action,181 while another is that consent requires one to intend the 
other to act in the particular way.182 Th e diff erence between these views can be revealed 
by the example of a wife whose husband would like to have sexual intercourse. Th e wife is 
reluctant to agree, but does so because she does not want to have a row. Although she may 
have forgone her complaint, it might be said that she does not intend him to have sexual 
intercourse. Both of these views reinforce the point that it is diffi  cult to draw a sharp distinc-
tion between consent and no consent.183 ←3 (p.434)

. what is consent: is a failure to voice 
opposition consent?
As we have seen in Part I, the English and Welsh courts have been consistent in holding 
that the actus reus of rape is made out if a man has sexual intercourse with a woman who is 
asleep or too drunk to resist. Th ey have stressed that the actus reus requires the absence of 
consent, not the absence of resistance or opposition. However, this is not an uncontroversial 
approach to take. It is not, for example, adopted in parts of the United States where, if the 
victim fails to voice any complaint about sexual intercourse, there can be no rape.184

Donald Husak and George Th omas III take the objective view of consent. Th ey argue that 
to appreciate what consent is we have to understand the social understandings that sur-
round the event. Th erefore, when you put your hand out to stop a taxi, get inside, and ask to 
be taken somewhere, although you do not explicitly agree to pay, that is the social conven-
tion that surrounds that activity.185 Th ey argue that many women feel uncomfortable asking 
for sex. Th is is seen as being too forward or distasteful. Various conventions have therefore 

177 Hurd (1996) and Alexander (1996). 178 Wertheimer (2000).
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181 Alexander (1996). For further discussion, see Archard (1998). 182 Hurd (1996).
183 Dripps (1992).
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and Kashubhai (1996), e.g. argue strongly for a requirement that there is a positive act of consent.
185 Th omas III and Edelman (2000).



480 |  criminal law: text, cases, and materials

been developed under which consent may be assumed, even if it is not made explicit.186 In 
the light of these conventions they argue that if a woman behaves in a way which would 
normally be taken to indicate consent, that behaviour should be taken as consent, even if in 
fact that was not her intention and even if she never explicitly said she wanted to have sex. 
David Bryden provides an example:

A woman who after being propositioned, walks into her host’s bedroom and disrobes, may 
not have given verbal consent. But she has ‘affi rmatively’ manifested her intentions, and that 
should suffi ce.187

Husak and Th omas III are quick to add that they hope these conventions change so that 
men and women can more openly and explicitly discuss sexual matters, but until then it 
is unfair to punish a man who assumes the normal conventions apply when the woman 
does not mean them to. Th ey go on to add that if the law were to be changed to require that 
each party to a sexual encounter must explicitly consent to it, that could have unintended 
consequences:

A proposal designed to make it more diffi cult for men to get away with rape might have the 
unanticipated effect of making it harder for some women to get what they want.188

Making a wider point Joshua Dressler argues:

Men should be taught in our culture to seek permission, but women should also be taught in 
our culture to express their wishes, whether it is to invite or reject sexual contact.189

In Protecting the Public the government sought to adopt a view somewhere between 
Schulhofer’s and Husak and Th omas III’s views:

Human beings have devised a complex set of messages to convey agreement or lack 
of it. Agreement or lack of agreement is not necessarily verbal, but both parties should 
understand it. Each must respect the right of the other to demonstrate or say ‘no’ and 
mean it. We do not of course wish to formalise such understanding into an unnecessary 
or semi- contractual agreement; it is not the role of Government or the law to prescribe 
how consent should be sought and given. It is, however, the role of the law to make it 
unambiguously clear that intimate sexual acts should only take place with the agreement 
of both parties.190

It might be useful to return to the hypothetical scenario at the start of the Schulhofer extract 
concerning the athlete and the surgeon. To some commentators this is a convincing anal-
ogy, but others disagree.

186 One study of Texan undergraduates claimed that 39.3 per cent, including most of those with sexual 
experience, had sometimes pretended that they did not want sex when in fact they wanted it, while 60.7 per 
cent stated they had never said no when they wanted sex (Muehlenhard and Hollabaugh 1988: 872).

187 Bryden (2000: 397). 188 Husak and Th omas III (1992: 112).
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190 Home Offi  ce (2002: para. 29).
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Some argue that the case for convicting a man who proceeds with sexual intercourse 
without an explicit consent is stronger than the case of the surgeon. Th e doctor may have a 
good reason for engaging in the treatment (it is in the patient’s best interests) and the doctor 
could legitimately start with a presumption that the patient will consent (the doctor could 
presume that the patient will want his doctor to do what is in his best interests). But until a 
person who is about to engage in sexual contact with another knows what the wishes of the 
other person are, he does not have a good reason for engaging in the activity nor for assum-
ing that the other consents.191

Others argue that the analogy is misleading. Th omas III argues that conventionally 
patients do not give consent by acquiescence, whereas silence is an established way of grant-
ing consent to sexual activity.192 Another point is made by David Bryden who argues that 
sex is characterized by spontaneity and that therefore it is diff erent from surgery where 
all decisions are to be carefully thought out and considered. We can expect a doctor to act 
professionally and follow reasonable rules; parties engaging in sexual intercourse cannot be 
expected so to behave.193

One of the diffi  culties in relying on consent is that juries inevitably use general social 
understandings of consent. Widespread attitudes towards women and sexual penetration 
are built on ‘rape myths’.194 Th e myths that women ‘like it rough’ and that ‘unless they say no 
they mean yes’ and ‘any woman who is drunk wants to have sex’195 are myths barely behind 
the surface of many commonly expressed attitudes to sex.196 Th ere are also myths about how 
victims are expected to react to being raped197 and how they ought to perform in the court-
room.198 A survey by Amnesty International199 found that 30 per cent of people believed 
that if a woman had behaved fl irtatiously she was partly or completely responsible for a 
rape, and 26 per cent thought the same if she wore revealing clothing or had been drunk. 
Astonishingly 6 per cent thought a woman wearing revealing clothing was totally responsi-
ble if she was raped and 8 per cent that a woman who was known to have had several sexual 
partners was again totally responsible. Th is leads some to suggest that only ‘good victims’ 
can hope to receive protection from the criminal law.200 In a study by Ellison and Munro201

it was found that even people who reject the myths at a general level, use them when faced 
with a specifi c scenario. Th is suggests that the use of rape myths may be even higher than 
suggested by studies such as the Amnesty International one.

It certainly appears that some people seem to believe that women can generally be taken 
to agree to sex at any time with any man, unless she dresses in very baggy clothing, stays 
indoors, is rude and unfriendly, and fi ghts any man who attempts to have sex with her.

QU E ST IONS
A wife in order to please her husband on his birthday agrees to sexual intercourse. 1. 
She does not really want to have sex, but is willing to put up with it. Her husband 
knows that this is her state of mind but they have sexual relations. Should this be 
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rape? Does this example suggest requiring a positive desire for sexual intercourse is 
too strict?
Some American colleges and universities, in an eff ort to encourage students to com-2. 
municate better about sexual matters, have strict rules requiring explicit consent to 
be obtained to each stage of a sexual relationship. If such consent is not obtained the 
actions can be regarded as a sexual off ence (see e.g. Harrison, Downes, and Williams 
(1991)). Would such a regime be a good idea as a national law? Some claim it would 
rob sexual activity of its spontaneity and passion. Would it? Even if it did, would it be 
worth it if it reduced the incidence of unwanted sex?

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

. consent: what is the status of 
a mistaken consent?
Th e traditional common law position, as explained in Part I, is that only a mistake of identity 
(e.g. where the victim incorrectly assumes that the defendant is her boyfriend) or as to the 
nature of the act (e.g. where the victim consents to a medical operation, but the defendant 
engages in sexual intercourse) will be suffi  cient to negate the consent of the victim. To some 
commentators the courts have been asking the wrong question: rather than asking whether 
the mistake is suffi  ciently serious to negate consent, the courts should ask a simpler ques-
tion: ‘Is what the defendant did the act which the victim consented to?’202

Whatever the question asked the topic has excited much debate. Here are three of the 
hypotheticals which have attracted much comment:

A girlfriend agrees to sexual intercourse with her boyfriend aft er he tells her that he (1) 
loves her. In fact he does not, and plans to leave her as soon as they have had sex.
A woman has sex with a man, who tells her that he is not married. She has moral (2) 
objections to committing adultery and when she discovers that he is married she is 
deeply distressed.
A man tells a woman that he has been recently tested for HIV and was found not to (3) 
be positive. She agrees to have sex with him, but she would not have done so if she had 
known the truth, which was that he had tested positive.

In all of these cases there is no doubt that the man has behaved in a morally reprehensible 
way, but should he be convicted of a criminal off ence? If the criminal law should intervene 
should these situations be classifi ed as rape or as some kind of lesser sexual off ence (e.g. 
procuring sexual intercourse by deception)? Here are some views:

(1) At one extreme is the view that ‘[i]f at the time of the sexual activity a person would 
not have consented to it had they known all the facts at that time (including the defendant’s 
state of mind) then there is no consent.’203 Such a view would readily convict all three of 
the defendants above. Supporters of such an approach tend to emphasize that sexual rela-
tionships involve intimacy and trust, and therefore there are heightened obligations of a 

202 Herring (2002b: 194–5).   203 Herring (2002); see also Alldridge (1993); Estrich (1987: 96).
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fi duciary nature.204 Th is means that the standards of honesty and probity expected between 
lovers should be higher than those expected between two business people, for example.205

Objectors to this view argue that the use of deceptions is common in ‘chatting up’. If the 
view became law, it would lead to the criminalization of an extraordinary amount of sexual 
activity. Some have argued that protestations of love are known to be analogous to ‘com-
mercial puffi  ng’206 and are not to be taken seriously.207 Th e use of ruses and lies to obtain 
sexual intercourse is all part of the ‘sexual game’,208 although such replies may overlook the 
evidence of serious psychological harm caused to those who have been tricked into agree-
ing to sexual intercourse.209 Th ere is also an argument that to use this rule would create 
enormous evidential problems. How do we know if ‘I love you’ is a lie? What exactly does the 
phrase mean anyway? How can anyone know if the victim would or would not have agreed 
to sexual intercourse had she known the truth?210 At the very least there is oft en ‘confusion 
and messiness’ surrounding the party’s expectations, particularly in casual sexual liaisons, 
and so it is inappropriate to probe too deeply into what may or may not have motivated 
someone to engage in sex.211 Further, if the sexual intercourse is enjoyed at the time, can it 
be said that the act was harmful when the victim later discovers the truth?212

Even those who would be willing to accept that the law should criminalize the use of 
deceptions to obtain consent to sexual intercourse might argue that to label it rape belittles 
that off ence.213 A man lying about his emotional feelings is so far removed from the violent 
assault that accompanies the ‘normal’ understanding of rape that it should be labelled diff er-
ently.214 Others argue that rights to sexual autonomy are infringed where deception is used 
as much as where force is used to enable sexual intercourse to take place.215

(2) A more moderate view is to argue that we should consider whether the matter about 
which the victim has made a mistake played ‘such a compelling role [in her decision to 
have sexual relations] that she should be dissociated from her decision on account of it.’216 
Th is requires the jury to consider how important the lied-about matter was to the victim 
in reaching his or her decision to engage in sexual intercourse.217 Th e diffi  culty with such a 
view despite its theoretical attractions is its usability. If it is to be distinguished from view 
(1), it must be possible to imagine a case where, even though a victim would not have agreed 
to sexual intercourse without knowing a particular fact, that fact is not regarded as compel-
ling. Th ere is a danger that this will slip into a moral assessment of the victim’s reasons for 
deciding to engage in sexual intercourse.

(3) Th e common law approach restricts ‘rape by deception’ to only the most serious 
cases: those where there is a deception as to the nature of the act or the identity of the per-
son. It might be claimed that this is to impose the law’s values as to what is regarded as 
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a  fundamental mistake upon the victim. In Papadimitropoulos218 the defendant deceived 
the victim into believing they had been through a ceremony of marriage and she therefore 
agreed to engage in sexual intercourse. Th e Australian High Court held that there was no 
rape because the victim was not mistaken as to the nature of the act: she knew that they 
were to engage in sexual intercourse. But to some with religious views (for example) there 
may be the world of diff erence between marital sexual intercourse and extra-marital sexual 
intercourse. ←2 (p.425)

In the following extract, I criticize the traditional approach of the law and support the 
fi rst view, although it is an approach which very few commentators have been willing to 
adopt. Indeed some leading academics have described it as ‘preposterous’:219

J. Herring, ‘Mistaken Sex’ [2005] Criminal Law Review 511 at 513–15, 523–4

There are four specifi c criticisms of the common law:

The meaning of an act

The meaning of an act depends very much on the cultural understandings surrounding it. 
The raising of a fi nger at a person has multiple meanings, depending on its context. It will be 
appreciated as an insult, a vote or a greeting, depending on its social signifi cance. Such an act 
can be described simply in mechanical terms (the lifting of a fi nger), but such a description 
is one only used by the most erudite of philosophers. In normal life an act gains its meaning 
from its context and surrounding circumstances. Take sexual intercourse. This can have a 
wide variety of meanings for different people which may include the following:

It may have special religious signifi cance indicating that the parties are embarking on a 1. 
spiritual union.

2. The act may simply be an expression and conformation of the love the parties have for 
each other.

3. The act may simply be one which is entered into for physical pleasure.

4. The act of sexual intercourse may be regarded as solely a procreative act.

The same sexual act will have a different meaning for many people depending on the identity 
of the partner and the time in their lives. A prostitute may well regard sexual activities with her 
client as completely different from sexual relations with her partner. Similarly a religious per-
son may regard marital intercourse as an expression of spiritual union blessed by God, while 
an extra-marital union as an odious sin. Yet, as we saw in Linekar and Papadimitropoulos the 
traditional common law would not recognise such distinctions which for these people are of 
fundamental importance.

Defendant-based approach

The traditional approach asks whether the victim’s mistake is suffi cient to negate her con-
sent. The proper question should be: is the defendant’s act that to which the victim has 
consented? As argued above once the question is asked in that way the victim’s response is 
unlikely to be: ‘I consented to X putting his penis inside my vagina/anus/mouth.’ It is likely to 

218 (1957) 98 CLR 249 (Aust HC).   219 Simester, Spencer, Sullivan, and Virgo (2010: 755).
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be much more complicated than this; more complicated in two ways. First, the act is likely to 
be understood in the context of what it represents: be that ‘a moment of mad fun’ or ‘an affi r-
mation of our love for each other’. Secondly, the act is likely to be understood in the context 
of the relationship between the parties. The act will be sited in the individuals’ understanding 
of what has happened in the past and what will happen in the future. In other words we need 
to move away from the simplistic question, ‘did the victim say yes or no’. Instead we should 
be asking how the victim understood the act that she was consenting to. Nicola Lacey puts 
the point in this way:

‘The victim’s consent responds to power by conferring legitimacy, rather than shaping power in 
its own terms: consent is currently understood not in terms of mutuality but rather in relation to a 
set of arrangements initiated, by implication, by the defendant, in an asymmetric structure which 
refl ects the stereotypes of active masculinity and passive femininity . . . ’

The assumption that sexual conduct is good

A further challenge to the traditional approach is that it starts with an assumption that sexual 
intimacy is a good thing and that we need to identify and criminalise those aspects of sexual 
intimacy which are harmful. But we could look at this another way and start by seeking 
to describe the forms of acceptable sexual connection and criminalise the others as harm-
ful. This might particularly have attraction for those sympathetic to the view which casts 
doubt on whether a woman can ever be said to consent to sexual intercourse with a man, 
given the oppression under which women live, particularly in the context of sexual relations. 
Attempting to defi ne what might be regarded as an acceptable form of sexual intimacy would 
be an interesting task and there is not space to deal with it here. But it is likely that such 
relations would involve ideas of reciprocity, integration, responsibility, and mutuality. As the 
Home Offi ce suggests: ‘it is important for society as a whole for sexual relationships to be 
based on mutual respect and understanding.’ Unlike commercial transactions, in sexual rela-
tions, people are entitled to expect their partners not to consider solely their own interests 
but rather engage in a cooperative and mutually benefi cial relationship. We are therefore 
entitled to expect sexual partners to owe each other heightened standards of obligation of a 
fi duciary nature. It hardly seems onerous to expect lovers to behave in a conscionable way 
with each other.

Deceit negates free choice

Deceit, as much as force and threats, can ‘negate consent’. Deceit, like violence, manipu-
lates people into acting against their will. Like threats deceit restricts the options available 
to another. It does this by making the other unaware of the options the other has available. 
For example, a man who deceives his partner as to his identity prevents a partner making a 
decision about whether to have sex with him. Restricting the information on which a person 
makes a choice can be as inhibiting of a free choice as making an option unattractive through 
a threat. Indeed in one sense a deception can be regarded as worse than a threat in that the 
deception uses the victim’s own decision-making powers against herself: rendering her an 
instrument of harm against herself.

 . . . 
In the past it was said:

[A] male [may] make promises that will not be kept, . . . indulge in exaggeration and hyperbole, 
or . . . assure any trusting female that . . . the ugly frog is really the handsome prince. Every man is 
free, under the law, to be a gentleman or a cad.
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But we should no longer be in an age when the ‘gentle art of seduction’ is revered and 
praised; when women or men are sexual objects to be prised open by whatever means 
comes to hand. It should no longer be enough just to ask did the complainant say ‘yes’ in rela-
tion to the proposed sexual activity. Now the values that should underpin our sexual offences 
law are those of mutual respect, reciprocity, connection and honesty. If we respect sexual 
integrity and the importance of being able to choose with whom to have sexual partners then 
the choice must be one that is free from coercion and fraud. A man who has sexual inter-
course with another knowing that that person would not be agreeing to the activity if s/he 
knew the truth is using that person for his own ends. It is the ‘sheer use of another person’. 
It should be rape.

Critics of my approach might question whether it is correct that the law should encourage 
sexual partners to be honest with each other. James Slater argues ‘individuals who engage 
in casual sex should either ensure the trustworthiness of their partners or, if not, minimise 
or accept the risks that fl ow from that activity.’220 He off ers an explanation of why fraud 
to obtain property is diff erent from fraud to obtain sex: while the law needs to encourage 
people to engage in fi nancial transactions and so protects them from the property fraud 
off ences, there is no social good in casual sexual encounters and so people do need protect-
ing from fraud in relation to them. Can it really be expected that before a casual relationship 
a partner is expected to reveal every aspect of their history and character which might aff ect 
their partner’s decision on whether to have sex?

Contrast my approach with the following by Rebecca Williams, who suggests that we 
should focus on the category of mistakes victims make. Th e benefi t of her approach is that 
a defendant can clearly know in advance what kind of mistakes will mean that the apparent 
consent of a victim will not be regarded as consent in the law. Th e disadvantage is that it 
means that the law, rather than the views of the victim, determine how important diff erent 
kinds of mistake are.

Rebecca Williams, ‘Deception, Mistake and Vitiation of the Victim’s Consent’ 
(2007) 124 Law Quarterly Review 132 at 156–8

Perhaps, then, instead of trying to fi nd a single test capable of providing all the answers, we 
should instead return to the “categories” approach to mistake cases with which we began. 
This existing approach has been found to have two major problems; fi rst that it is out of line 
with the wholly subjective approach used in cases of pressure and secondly that it is cur-
rently based on unarticulated and unjustifi able assumptions. However, it is submitted that 
neither of these problems is insoluble.

First, it is true that Olugboja seeks to establish a spectrum of pressure, on which the key 
line is to be drawn between “reluctant acquiescence” (consent) and “mere submission” 
(non-consent), but that line is notoriously diffi cult to draw. The interesting point is that in order 
to help juries to fi nd the line, s.75 of the SOA [Sexual Offences Act] 2003 has itself adopted 
a “categories” approach, listing certain circumstances in which evidential presumptions will 
be raised against the defendant. Whether or not the particular categories listed there are 
desirable in their own terms, their existence in the pressure context means that if they were 
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to be introduced to cope with instances of mistake the difference between the two areas 
would no longer be so great.

If this is accepted, then the fi rst objection falls away and we are left with the second. The 
real problem here, however, is not the use of categories per se, but the use of fi nite, rigid, 
conclusive categories based on unarticulated and unjustifi able assumptions. Unlike the exist-
ing categories of mistake, any new categories must therefore fulfi l three requirements. First, 
they must be rational. It must be possible to describe the categories in such a way that the 
reason for their existence can be easily understood. Thus, for example, we might include 
“non est factum” mistakes as one category on the basis that, as explained above, a person 
cannot be said to be consenting to an activity if they do not even know that it is taking place. 
Secondly, they must be predictable in the sense that it must be possible to ascertain in 
advance whether a particular case will fall into a given category or not. Thus at present one 
cannot, in the light of Tabassum and Richardson predict whether qualifi cations will be seen 
as going to “the nature of the act” or “the identity of the defendant”. However, it is possible 
to predict that if V knew she was having sex with D but did not know he was HIV positive 
she would not fall into the non est factum category (though she may fall into another, such as 
the “physical difference” category). Thirdly, the lines drawn must produce acceptable results 
in policy terms. Thus we may reject a category of all “but-for” mistakes on the basis that it 
produces undesirable results in the case of anti-Semitic victims, or we may create a category 
of “qualifi cation mistakes” on the basis that we wish to protect the institution of marriage 
or the requirements of professional training. Of course, there will be differences of opinion 
about whether or not the categories chosen do strike the right balance in practice, but the 
key point is that this discussion must take place openly and not be hidden behind apparently 
self-applying concepts such as “nature and quality of the act”.

In case this conclusion is thought to be too open-ended, my opening bid is that we might 
wish to regard consent as inoperative where any of the following three kinds of mistakes 
have been made:

(a) Non est factum mistakes

While it may very well be undesirable to confi ne vitiating mistakes to this category alone, that 
does not mean that its identifi cation as a category is useless. It can simply form one category 
of relevant mistakes that is readily identifi able, distinguishable and justifi able. It is likely that 
mistakes of this kind will only be negative, “condition” mistakes in the sense that if the vic-
tims were to be asked why they were consenting to the supposed “operations” they would 
not reply “because it is not sexual intercourse”, rather they would never have consented if 
they had known that it was. But as explained earlier, since both kinds of mistakes are capable 
of undermining autonomous consent there is no reason in principle to distinguish between 
them.

(b) Physical difference mistakes

Again, while this test cannot do all the work alone it is useful as far as it goes and mistakes 
of this kind should prevent consent from operating. This would include cases of disease 
transmission and also “whole identity” cases, where the victim mistakes the defendant for 
another person altogether, real or fi ctional, known personally or not. It would not, however, 
include qualifi cation cases, or cases where the victim mistakenly believes the defendant has 
one particular attribute which would not make a physical difference to the action or transac-
tion itself. Again, there is no reason in this category to distinguish between positive “reason” 
mistakes and negative “condition” mistakes; either kind should remove consent.
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(c) Legal qualifi cation cases

This may be an instance in which a particular categorical line does have to be drawn so that 
only cases of legal characteristics (such as marriage, entitlements to use credit cards or to 
practise) are included. It would not then matter whether the qualifi cation in question was the 
defi ning characteristic or positive reason for the interchange (I do not care who my dentist is, 
or about any of his other characteristics, as long as he is a trained dentist) or simply a negative 
condition placed upon it (I go to my dentist because I have been pleased with his treatment of 
me in the past but would stop going were I to discover that he was not qualifi ed to treat me). 
In policy terms, as mentioned above, such a category would support the protection given to 
such institutions elsewhere in law.

QU E ST IONS
Alf agrees to have sex with Angie aft er:1. 

(a)  Angie impersonates Bertha, Alf ’s girlfriend, who left  him fi ve years ago and 
whom he has never forgotten;

(b)  Angie impersonates Cecile, a family friend whom Alf vaguely knows;
(c)  Angie impersonates Drew, Alf ’s favourite fi lm star, about whom he knows eve-

rything there is to know;
(d)  Angie pretends to be a devout Christian, Alf agreeing to have sexual relations 

with Angie only because she shares his religion.
Should any of these be criminal off ences? Can any distinction be drawn between them?

Fred agrees to sexual relations with Gloria in the following situations:2. 

(a)  Fred suggests they have sex as a religious act, expressing their spiritual union. 
Gloria has no idea what he is talking about, but agrees to sex as she fancies 
Fred.

(b)  Gloria agrees to sexual intercourse aft er Fred tells her he is sterile. In fact he is 
not and Gloria becomes pregnant as a result.

(c)  Fred suggests they have sex as a demonstration of their mutual adoration. In fact 
Fred does not love Gloria.

Should any of these be criminal off ences?
Cohen (1991) suggests that if the law on ‘rape by deception’ is too strict then men 3. 
will be deterred from making sexual advances. Do you agree? Would this be a bad 
thing?
‘A woman who consents to have sex with a man aft er he assures her that he is unmar-4. 
ried has the same state of mind whether his representation turns out to be true or 
merely a credible lie’ (Dripps 1996: 114). Is this a convincing argument for saying that 
a mistake should never negate consent?
‘A man befriends a woman and untruthfully says he loves her. As a result of his dec-5. 
laration she gives him substantial gift s and engages in sexual intercourse. If the facts 
can be proved there would be little diffi  culty in obtaining a conviction for obtain-
ing the property (the gift s) by deception. She consented to handing over the prop-
erty, but the consent was acquired by deception and so provides no defence. Many 
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commentators, however, would deny that he is guilty of rape. But is the right to decide 
with whom to have sexual contact to be ranked somewhere below the right not to be 
deprived improperly of one’s property?’ (Herring 2005: 200). Discuss.
Hyman Gross (2007: 225) complains that some writers (e.g. Herring (2005)) are 6. 
seeking to use criminal law ‘to bring about moral improvement in the way men and 
women relate to each other sexually’. Such moralism he sees as interfering in people’s 
human rights because the criminal law should only be used where there is a serious 
off ence. I have replied: ‘A man meets a woman to whom he is attracted. Th eir rela-
tionship progresses and one night he is keen to have sex. Despite his charms it is clear 
she is not interested. Without the use of threats, force or lies he will be disappointed. 
My proposed version of the law would require him to zip up and accept that he is not 
going to get any tonight. Does such a law infringe his human rights? Hardly. Does it 
protect the woman’s right to sexual autonomy? Exactly’ (Herring 2007: 231).

Whose view do you prefer? Is there a danger with my view that any ‘bad’ sex will become 
criminal?

Michael Bohlander (2008: 414) writes: ‘In a society where the secular and liberal sec-7. 
tion of society, men and women, condescendingly smirks at suggestions that they 
should employ more caution about whom they go to bed with and how soon, that 
they should “save themselves for Mr. or Ms. Right” or maybe even, horribile dictu, 
marriage, when even some educated university law students make a sporting event 
of “sleeping around”, is there such a thing as a woman who blindly believes what 
her Romeo tells her? Will she even want to know? Will he even wonder whether she 
really cares? Are female decisions about engaging in sex always a merely responsive 
accessory to the principal motivation and initiative of the male? What an antiquated 
and deeply chauvinist concept!’ Is there a danger of the law being over-protective of 
women?

. consent and pressure
What if the victim consents to sexual acts as a result of pressure? Few would disagree that 
a victim who says ‘yes’ to sexual intercourse in the face of a threat of death or serious harm 
cannot be properly said to have consented. But what about lesser threats? What about a 
threat to cause only a minor physical harm (e.g. a slap); or what about a threat to cause emo-
tional harm (e.g. ‘I will break off  our engagement’); or a fi nancial loss (‘I will fi re you’)? Also, 
as we have seen with mistake cases, there is a debate over whether or not sexual intercourse 
procured by the use of illegitimate threats should be regarded as rape221 or be criminalized 
using a diff erent label.222

Where should the line be drawn?
To some commentators nothing less than a threat of death or serious injury should do. 
In all kinds of areas of life people reluctantly do things under pressure. Many people 

221 McGregor (1996); Estrich (1987).
222 Schulhofer (1992) discusses civil remedies that could be relied upon.
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do a job only because they need the income to live a certain lifestyle. The fact that the 
employer threatens not to pay them if they do not work should not be said to undermine 
their consent to work.223 As Donald Dripps puts it: ‘Any woman who says “yes” because 
of the pressures of an unjust world deserves our efforts to make the pressures of the 
world less unjust. But she also deserves our respect for whatever she chooses.’224 ←5 
(p.443)

To other commentators the key question is not so much the nature of the threat, but 
the appropriateness of the pressure.225 Although it is permissible (to say the least) for an 
employer to threaten not to pay a worker who does not work, it is not for an employer to 
threaten not to pay a worker who does not engage in sexual intercourse with him or her. Th is 
view would require a moral assessment of the pressure used. But it is by no means clear that 
there are generally accepted moral standards of the kinds of ‘seduction techniques’ that are 
permissible.

Should a line be drawn between a threat and an off er?
Some commentators have suggested that it is useful to distinguish cases where the defend-
ant has threatened harm to the victim unless she agrees to sexual activity (where the threat 
may invalidate the ‘consent’) and cases where the defendant has made an off er to the victim 
(where an off er will never invalidate a ‘consent’).226 Such commentators therefore see a sig-
nifi cant diff erence between these two cases:

An aspiring actress is told by a director that he will give her the leading role in his new (1) 
fi lm if she agrees to have sexual intercourse. Th e ‘consent’ is induced by an off er and 
therefore it cannot be rape.
An actress is told by a director that he will replace her in the leading role she has been (2) 
given in his new fi lm unless she agrees to have sexual intercourse with him. Th e ‘con-
sent’ is induced by a threat. Th is could amount to rape if the threat was considered 
suffi  ciently serious to negate the eff ectiveness of the consent.

Other commentators reject such a distinction, arguing that in both cases the level of pres-
sure on the victim will be the same, and it is artifi cial to consider the distinction between 
them.227 Such commentators oft en take the view that the law should focus on the eff ect of 
the threat or off er on the victim, rather than the classifi cation of the threat as an off er or a 
threat.228 Th e diffi  culty with such a position is that it produces (at least from the defendant’s 
point of view) uncertainty in the law. He may put some pressure on a woman (e.g. ‘I will end 
our relationship unless you agree to sexual intercourse’), and unknown to him the eff ect 
of such a threat may be very severe. For example, some commentators have suggested that 
repeated requests for sexual intimacy can be regarded as intimidatory. Some men would 
be surprised to hear that. To some extent these concerns can be dealt with by the mens rea 
requirement which we will examine later.

223 Bryan (2000). 224 Dripps (1994: 142–3). 225 Waye (1992).
226 See Hirshman and Larson (1998) for a discussion of ‘sexual bargaining’.
227 Chamallas (1998: 820–30).
228 Schulhofer (1998: 120). Tadros (1999) e.g. suggests that the issue should be whether or not the victim 

had a fair opportunity to exercise her will.
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. consent: intoxicated mistake
In the following passage, Alan Wertheimer summarizes the views that could be taken in 
a case where the victim of rape was intoxicated at the time of sexual intercourse:229 ←4 
(p.436)

A. Wertheimer, ‘Intoxicated Consent to Sexual Relations’ (2001) 20 Law and 
Philosophy 373

To facilitate the analysis, let us distinguish among fi ve claims that appear in discussions of 
this issue . . . First, it may be argued that if B consents to sexual relations while voluntarily 
intoxicated, we should regard it as impermissible for A to have sexual relations with B. Call 
this the impermissibility claim. The impermissibility claim represents our all things considered 
judgment as to whether we should treat B’s intoxicated consent as valid. Second, it may be 
argued that if a woman consents while intoxicated, her consent is necessarily invalid because 
intoxication always undermines the capacity requirements of valid consent, whether or not 
B’s intoxication is voluntary. Call this the intoxication claim. The intoxication claim says that 
intoxication entails invalidity, and so it also entails that we should accept the impermissibility 
claim. Third, it may be argued that if B’s intoxication is itself voluntary or self-induced, then 
we should treat B as responsible for her intoxicated behavior. Call this the responsibility 
claim. By itself, the responsibility claim says nothing about the validity of B’s consent. It is a 
general claim about one’s responsibility for one’s intoxicated behavior. The fourth claim con-
nects the responsibility claim to consent. It might be argued that if a woman is responsible 
for her intoxicated behavior, it follows that her intoxicated consent must be treated as valid. 
Call this the responsibility entails validity claim, or, more briefl y, the validity claim. If we accept 
the responsibility claim and the validity claim, then we must treat B’s consent as valid, that 
is, we must say that it is permissible for A to have sexual relations with B if B consents while 
voluntarily intoxicated. A fi fth claim supports the position that we should reject the imper-
missibility claim by drawing an analogy between intoxicated consent and intoxicated criminal 
behavior. On this view, if people should be held responsible for wrongful acts committed 
while intoxicated (including acts of violence against women), then we should also treat B’s 
consent as valid. Call this the consistency claim.

QU E ST IONS
How should the law deal with cases where, although there has been no direct threat, 1. 
there is a ‘power imbalance’ between the parties? In the United States there has 
been much discussion over sexual relationships between university lecturers and 
their students or between attorneys and doctors and their clients. Should there be a 
presumption of non-consent in such cases? Should this be dealt with as a breach of 
professional ethics, rather than a criminal matter?
Do the diffi  culties over the defi nition of consent indicate that it would be better to 2. 
formulate the law on sexual off ences without reference to consent? Chamallas (1988) 

229 For contrary views, see Cowan (2008). See Finch and Munro (2006) for diff ering views among mem-
bers of the public over the impact of intoxication on consent.
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suggests asking whether the sexual activity reveals ‘mutuality’ (see also Pineau 
(1989)). Is that a useful alternative to consent?

. should consent be enough?
So far most of the discussion has assumed that if there is consent, then the sexual pen-
etration should not be criminal. However, some commentators have argued that consent 
should not be seen as the touchstone of whether or not sex is lawful. Catherine MacKinnon 
(2003)230 argues:

The problem with consent-only approaches to criminal law reform is that sex, under condi-
tions of inequality, can look consensual when it is not wanted, at times because women 
know that sex that women want is the sex men want from women. Men in positions of 
power over women can thus secure sex that looks, even is, consensual without that sex ever 
being freely chosen, far less desired.

Not only may it be argued that the consent approach fails to take account of wider social 
pressures, it may also be argued that it is too narrow in its approach. Th e story is structured 
by the ‘consent question’ as construed by the law: the man wanted to engage in penile pen-
etration, so the question for the jury is did the complainant agree or not? Such a picture 
refl ects images of an active masculinity and passive femininity, but it also closes out the 
story of what happened before and what was intended to happen aft er: of how the act was to 
be understood. Nicola Lacey231 has written:

The victim’s consent responds to power by conferring legitimacy, rather than shaping 
power in its own terms: consent is currently understood not in terms of mutuality but 
rather in relation to a set of arrangements initiated, by implication, by the defendant, in 
an asymmetric structure which refl ects the stereotypes of active masculinity and passive 
femininity.

It may also be argued that the consent approach overlooks the responsibilities that sexual 
partners owe each other. Respecting a person’s sexual autonomy may require more than 
the other has said ‘yes’, but also that their humanity is respected and dignity upheld.

Although it is easy to fi nd problems with consent of the kind just mentioned, it is far 
harder to fi nd an alternative to it, which can distinguish rape and other sexual penetration. 
It may be that concepts of mutuality, communicative sexuality, and sexual responsibilities 
can be developed to create such an approach. However, they may lack the simplicity and 
practical benefi ts of a consent-based approach.232

In the following section Vanessa Munro considers the diffi  culties in relying on consent 
alone:

230 MacKinnon (2003).   231 Lacey (1998).   232 See Anderson (2005) for further discussion.
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The problem with consent-only approaches to criminal law reform is that sex, under condi-
tions of inequality, can look consensual when it is not wanted, at times because women
know that sex that women want is the sex men want from women. Men in positions of
power over women can thus secure sex that looks, even is, consensual without that sex ever
being freely chosen, far less desired.

The victim’s consent responds to power by conferring legitimacy, rather than shaping
power in its own terms: consent is currently understood not in terms of mutuality but
rather in relation to a set of arrangements initiated, by implication, by the defendant, in
an asymmetric structure which refl ects the stereotypes of active masculinity and passive
femininity.
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V. Munro, ‘Constructing Consent: Legislating Freedom and Legitimating 
Constraint in the Expression of Sexual Autonomy’ (2008) 41 Akron Law Review 
923 at 948–52

The Sexual Offences Act 2003 provides a useful illustration of the extent to which legal 
standards that at fi rst sight appear to be exacting will often fail to translate into demanding 
thresholds when removed from the lofty isolation of abstract theorizing and transposed into 
the messy realities of everyday socio-sexual life. As discussed above, the notion that women 
meaningfully consent to sex only where they exercise a choice to do so, in conditions in which 
they enjoy both freedom and capacity, indicates a rigorous threshold that has the potential 
to render non-consensual many mundane instances in which women engage in intercourse 
with male partners/spouses purely out of a sense of relational obligation, to strengthen their 
relative bargaining position, or in pursuit of improved social status. In practice, however, the 
legislation is likely to be interpreted in a signifi cantly more reductive way, with the existence 
of freedom and capacity being evidenced by the absence of obvious counter-veiling coercion, 
deception, or stupefaction.

No doubt, there are many who would defend precisely such an approach—insisting that 
anything other than this ‘consensual minimalism’ would be both unjust and unjustifi able, 
expanding the reach of the state into our private and sexual lives in hitherto unprecedented 
ways and imposing upon male suitors an arduous burden to discharge their potential criminal 
responsibility for non-consensual intercourse by undertaking an investigation, not only of 
the averred articulations of their partners, but also of their inner desires, motivations, and 
psyche, as well as of their levels of social and economic power. While (at least some of) 
these concerns may be legitimate, it will be argued in this section that this kind of totalizing 
‘all-or-nothing’ perspective is disappointing. There is a real danger that, without some more 
proactive development, this new piece of legislation will simply re-trace the steps of its 
predecessor. Focusing attention only on the most obvious impediments to agency, it risks 
undermining the more progressive intentions of (some of) its drafters by failing to offer any 
more sophisticated analysis of the boundaries of permissibility in the myriad sexual scenarios 
in which, despite the absence of such impediments, it is clear that full and free choice is 
nonetheless lacking.

Theorists who, in the past, have sought to challenge this kind of minimalist approach have 
often done so by adopting a ‘consent-plus’ model, according to which something more than 
a mere token of acquiescence (or even affi rmation), in the absence of coercion or deception, 
is required in order to render sexual contact (legally/morally) permissible. Theorists like Eva 
Kittay, Lois Pineau, Elizabeth Anderson, and Martha Chamallas have, in their different ways, 
all insisted that reciprocal sexual desire, experiences of sexual pleasure, or mutual sexual 
attraction and affi rmation of an emotionally intimate relationship must also accompany a 
token of sexual consent in order to render it an expression of genuine agency; and have 
disputed the validity of ‘consensual’ sex embarked upon for any other (instrumental) reason. 
These theorists are to be commended for their efforts both to interrogate behind the veil of 
affi rmative tokening in the (hetero)sexual context and to render the transformative power 
of consent contingent upon a higher standard of subjective engagement and wantedness. 
Their insistence upon the importance of mutuality in sexual contact is valuable, especially in 
a context in which there is considerable evidence that women do engage in ‘consensual but 
unwanted’ sexual relations with men. At the same time, however, these approaches have 
been criticized for arbitrarily privileging some reasons for engaging in intercourse over equally 
viable alternatives, with little clear justifi cation. While this presents a powerful model, it risks 
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excessive protectionism, as well as a problematic refusal to engage with the narratives of 
many women who consciously participate in sexual intercourse in exchange for other ben-
efi ts, without any resultant sense of self-alienation, exploitation, or violation.

In light of this critique, a more promising way of moving beyond ‘consensual minimalism’ 
may be found in the claim that genuine agency is expressed, not simply when individuals 
are in a position to articulate and implement their desires, but when they have hitherto 
‘taken charge’ of those desires in a particular way. At the heart of this approach is a privileg-
ing of people’s ‘programmatic’ choices about how they really want to live their lives over 
their more impulsive and intuitive ‘episodic’ preferences. Under this approach, before she 
can exercise a meaningful and transformative choice, the female agent must have adopted 
a seriously self-engaged and evaluative approach to the sexual act in question. This does 
not mean that she can only become involved in serious sexual relationships, but it does 
mean that the decision to engage in more frivolous exchanges must be the outcome of 
serious refl ection and endorsement. Without jettisoning the importance of mutuality or 
underestimating the impact of disciplinary norms and disparities of power/resources, this 
approach shifts, then, from the substantive consent-plus model of Kittay et al. towards a 
more procedural insistence on critical refl ection about the reasons that underpin, constrain, 
construct, and motivate our choices. According to Stephen Schulhofer, this model demands 
that agents engage in “conscious refl ection about preferences and a deliberate choice of 
one’s goals.” It is not enough to ensure that a person’s preferences are not “deformed by 
false beliefs, artifi cially constraining cultural pressures, or the need to minimize psychic 
stress.” Indeed, active steps must also be taken—if necessary by the state—to ensure 
what Joseph Raz has called ‘autonomy’ competence. Thus, this approach goes beyond the 
minimalist baseline, not only insisting that there be an absence of immediate obstacles to 
valid consent (e.g. coercion or deception), but also that adequate education be provided to 
enable people to manage their long-term self-determination, that a range of genuine and 
realistic alternatives be made available for people to choose from, and that a culture be 
promoted which actively encourages introspection about one’s personal desires.

As Alan Wertheimer has argued, it may be reasonable to assume, prima facie, that a per-
son who tokens consent to sexual relations always does so expecting some kind of reciprocal 
benefi t. What the consent-plus model emphasizes, however, is that it is not enough to simply 
take this expectation, or the motivations that underpin it, at face value. While there is fl ex-
ibility here as to its substantive content, the extent to which the consenting party genuinely 
endorses and values this benefi t (in the overall context of her unique life narrative, personal 
relationships, and subjective desires) remains central. And this is important since, as dis-
cussed above, the construction and constraint imposed on women’s (sexual) agency—by a 
complex network of socio-economic inequality, cultural expectations and relational obliga-
tions that encourage submissive femininity and controlled (but available) sexual access—
make it likely that there will be many situations in which a woman will engage in sexual 
exchanges in pursuit of a benefi t that, on closer inspection, she does not endorse. Imagine, 
for example, a woman who has sex with her male partner, not so much because she wants 
to, but because she knows that he wants her to. In the absence of overt coercion or decep-
tion, this would be condoned and normalized as an unproblematic instance of consensual sex 
under a minimalist approach. But under this more ambitious consent-plus model, that conclu-
sion would have to be postponed pending an investigation of the context of, and motivations 
underpinning, the intercourse. If the woman complied because she loves her partner, values 
their relationship and knows that responding to his sexual advances is important to its health, 
this may be a legitimate expression of agency, refl ecting her endorsement of the benefi ts 
that accrue to her as a result of the exchange. By contrast, if she complied because she fears 
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she cannot survive fi nancially without him or is afraid of his (as yet unthreatened) retribution 
in the event of rebuttal, her involvement emerges as self-alienating, undertaken in pursuit of 
an unendorsed benefi t, and thus problematic. This approach continues, therefore, to track 
the expectation of reciprocal benefi t but, unlike more minimalist analyses of sexual agency, 
it interrogates the context of decision-making to ensure actual rather than assumed subjec-
tive value. Amongst other things, this has the benefi t of paying close attention to the diverse 
ways in which both institutionalized structures of power/knowledge and localized familial/
communal imperatives infl uence an individual’s desires. In so doing, it also confronts the 
willful blindness of the dominant rhetoric around agency, self-determination, and consent, 
and—crucially—serves to reconnect an abstract sexual choice with the concrete context in 
which that choice is framed, selected, and then acted upon.

Perhaps most signifi cantly, this model creates a forum in which agency can be encour-
aged, fostered, and exercised without resort to a utopian vision of self-determination in 
which constraint and construction are transcended, avoided, or eliminated. Centering on 
the endorsement of some anticipated reciprocal benefi t as the necessary companion to 
any apparently valid token of consent, this approach does not demand that people be ele-
vated from the practical and theoretical limitations that impinge upon their decision-making. 
Instead, it is enough that the parties, exercising choice within the social constraints incum-
bent upon them, have critically evaluated, and then integrated the values refl ected in the 
choices that they make. Thus, while other approaches might dictate that the prostitute who 
tokens consent to sex in exchange for money can never be exercising genuine agency, this 
approach asserts that—in the absence of the control of pimps or the compulsion of drug-
addiction, etc.—this may constitute a meaningful choice, so long as she has previously both 
refl ected upon and reconciled (as at least some sex workers appear to do) her selling of sex 
as a coherent and endorsed aspect of her life narrative. Of course, this in no way entails that 
we should divert attention away from interrogating the broader socio-economic constraints 
that impact upon this woman in her refl ective process, challenging them where necessary 
in pursuit of a more just distribution of resources and expectations. But it does ensure that 
the focus is on those instances in which the parties experience the pain of self-alienation 
and a lack of ‘wantedness’ through their sexual participation. As a result, it allows critical 
engagement with the discursive and relational circumstances that defi ne the confi nes of a 
person’s sexual decision-making, without submerging that person’s ability to speak within 
the structural dictates of these circumstances—and it makes it clear that, as Brenda Baker 
has argued, “[i]t is not reasonable to expect consent to do all the work needed for sexual 
equality. . . . ”

With some of the concerns mentioned in this extract I have argued that it is wrong to assume 
that obtaining consent is suffi  cient to show due respect for autonomy:

the current law fails to properly acknowledge the responsibilities that people have when they 
engage in sexual penetration. The responsibility is to respect the other’s autonomy. Lying to 
a partner, pressurising them, threatening them—these things cannot be part of respecting 
another person’s autonomy. Listening to them; removing any pressures; giving time, care 
and support—these are the things that involve respecting another’s autonomy.233

Critics might respond that such an approach merges how people should behave as an ideal, 
and what is the minimum expected of people before they commit a crime.

233 Herring (2009b).
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 mens rea for rape
Great controversy surrounds the mens rea for rape. We will now consider some of the 
views that have been taken: ←6 (p.447)

. the intent-based view
It could be argued that it is only rape if the defendant intends that the victim did not consent. 
Th is is almost impossible to prove. Very rarely would it be said to be the defendant’s purpose 
that the victim did not consent.234 It is unlikely that the defendant would regard his enter-
prise to be a failure if it turned out that the victim consented. Th is view has received very 
little support in the academic commentary.

. the subjective recklessness view
Th is view requires proof that the defendant knew or believed that the victim did not con-
sent; in other words that the defendant was Cunningham reckless as to the victim’s lack of 
consent. Th is view would acquit a defendant who unreasonably took the view that the victim 
consented, for example because he believed he was irresistible to all women.

. the morgan view
Th is view, developed by the House of Lords’ decision in Morgan,235 holds that the defend-
ant is guilty unless he positively believes that the victim consented. Th is is slightly diff erent 
from the subjective recklessness view because it includes not only the state of mind where 
the defendant knows that the victim is not consenting, it also includes the defendant who 
does not consider whether the victim consents236 or not, or ‘could not care less’; indeed any 
state of mind except a clear belief that the victim consents is suffi  cient.

Th e Morgan decision was controversial.237 Th e objection to it is straightforward: it is easy 
for a man to have reasonable grounds for his belief as to whether the victim consents if he is 
in any doubt: he just has to ask.238 If the man gets it wrong he causes the victim an enormous 
level of harm, so surely requiring him to take such a simple step when risking such a serious 
harm is not too onerous a duty.239 As Huigens puts the defendants in Morgan, if they believed 
that Mrs Morgan consented they did so out of ‘callousness, immaturity, self-absorption, and 
stupidity’ and those should not provide the basis of a defence.240 Such arguments tend to lead 
one to support a negligence-based test for rape.

234 Khan [1990] 2 All ER 783 (CA). 235 [1976] AC 182 (HL).
236 Bryden (2000: 342) argues that it is impossible for a man engaging in sexual intercourse not to avert to 

the issue of whether the victim consented.
237 Duncan (1994) deconstructs the judgments in Morgan. Th e government of the day took the issue so 

seriously that they set up a special committee to examine the decision and its ramifi cations: the Heilbron 
Committee (1976).

238 If the victim expresses consent, then the defendant will have reasonable grounds for his belief.
239 Pickard (1980); Wells (1982); Charlow (2002). 240 Huigens (2005: 202).
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One of Morgan’s few academic supporters, although a very notable one, is Professor 
John Smith.241 His view is that a person who has chosen to have intercourse with the vic-
tim without her consent is not at the same level of blame as a person who has carelessly 
not checked whether the victim is consenting. Further, negligence is no longer used for 
off ences against the person and it would be anomalous to introduce it just for the off ence 
of rape.242

. the negligence view: ‘unreasonable belief’
Th is view asks simply whether the defendant’s view of the victim’s consent was reason-
able or not. In other words the question is whether a reasonable person in the defendant’s 
shoes would have reached the decision that the victim was consenting.243 If the reasonable 
person would have known that the victim was not consenting then the mens rea of rape 
is made out. Th is is close to the position reached in the defi nition of rape in the Sexual 
Off ences Act 2003.

Benefi ts claimed for the negligence approach are that it may increase the conviction rate 
for rape, which is so low at present.244 Th e argument is that it is diffi  cult under the Morgan 
test for the jury to be sure that the defendant did not think that the victim was consenting. 
Another alleged benefi t is that it would mean that the focus would not be so much on what 
was actually going on in the victim’s mind, but rather what a reasonable person would think 
was the victim’s attitude to the proposed sexual activity.245 Th is might lead to the prevention 
of distressing lines of cross-examination in rape trials where the defence seeks to show that 
in fact the victim was enjoying what was happening.

In the following extract, Victor Tadros sets out some concerns about the mens rea for rape 
as set out in the Sexual Off ences Act 2003, based on reasonable belief:

V. Tadros, ‘Rape without Consent’ (2006) 26 Oxford Journal of Legal Studies 515 at 
534–6

C. The Mens Rea of Rape

Pure objective tests do not adequately discriminate between defendants whose beliefs 
show insuffi cient regard for the interests of others and defendants who are stupid, naïve or 
ignorant. It may be that the Parliamentary twist to section 1 [requiring the jury to consider all 
the circumstances of the case] helps to do the relevant work in this regard, but it is unclear 
how that twist will be interpreted. In general, as I have noted, vague standards tend to lead to 
under-enforcement of the law of rape. However, this may be different with regard to defend-
ants who may be the victims of other kinds of discrimination in the courts. For example, in the 
US there has been concern that black defendants, particularly in cases where there are white 
complainants, tend to be treated particularly harshly by vague and ambiguous provisions. The 
occurrence of a similar problem in England and Wales cannot be discounted. At any rate, it 

241 J.C. Smith (1975). See also Bohlander (2008). 242 Bohlander (2008).
243 See Tazlitz (2005) who suggests that many men who have unreasonable beliefs that women are con-

senting to sex are ‘wilfully blind’ to the truth (i.e. they have deliberately deceived themselves as to what the 
woman is thinking).

244 Home Offi  ce (2002). 245 Byrnes (1998).
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will clearly be much simpler to appreciate the signifi cance of the debate between subjectiv-
ists and objectivists in this context by considering different types of rape. It will immediately 
become much clearer what the limitations of subjectivism are as well as the potential risks 
involved in objectivism regarding defendants of whom we have lower expectations with 
regard to their knowledge or their cognitive capacities.

Furthermore, at least some of the worries that have led to a rejection of subjectivism 
in the law of rape begin to evaporate once the actus reus of the offence is properly dif-
ferentiated. Consider a defendant who has broken into the complainant’s home. He has 
intercourse with the complainant and she is too terrifi ed to offer any resistance. If the jury 
are asked to consider whether the defendant honestly believed that she consented, it may 
be diffi cult to provide an answer. The defendant may have a distorted appreciation of what 
consent really is. Ideally, of course, the jury ought not to take the defendant’s interpretation 
of what consent is as relevant, just as, in the interpretation of the offence of wounding with 
intent to cause grievous bodily harm, the defendant’s interpretation of what counts as griev-
ous is not relevant in answering the question. However, it is very diffi cult to direct the jury 
in a way that ensures that the defendant’s interpretation of what consent is does not distort 
the judgement of the jury. In contrast, this problem would not be faced if there was a provi-
sion built precisely around the fear of the complainant. Suppose that part of the defi nition of 
rape was as follows: a person commits the offence of rape if he penetrates another person, 
B, and she submits to that penetration as a consequence of fear. A subjectivist defi nition 
of the mens rea of that part of rape would be as follows: the defendant is not guilty of the 
offence of rape if he honestly believed that the victim was not submitting to penetration 
as a consequence of fear. It is consistent with subjectivism for the jury to convict if the 
defendant thought that there was any risk that the complainant was submitting due to fear. 
That only leaves rare cases where the defendant honestly believed that the victim was 
defi nitely not submitting because she was afraid. At least some such cases ought to result 
in rape convictions. But whether that is accepted or not, redefi nition of the actus reus of the 
offence in a differentiated way prevents decision-makers becoming distracted by different 
interpretations of what consent is in assessing whether the defendant fulfi lled the mens rea 
of the offence.

Casting the provision evidentially seems a poor second to properly outlining the conditions 
under which the accused displays a suffi cient disregard for the sexual autonomy of the victim 
to constitute rape. This is true in four respects. First, the evidential provisions of the SOA 
leave far too much open to ‘interpretation’ by the courts, or rather to manipulation and under-
enforcement. The evidential provisions indicate that the legislature takes seriously some of 
the conditions under which sexual autonomy might be undermined by an accused in a rape 
case even where the complainant has said ‘yes’ to intercourse. But they fail to defi ne the dif-
ferent ways in which sexual autonomy might be undermined with suffi cient accuracy.

Second, in treating the relevant circumstances as evidence of a lack of consent rather 
than as constitutive of the offence, the Act fails to recognize the proper signifi cance of, for 
example, violence or involuntary intoxication. In the proper circumstances these constitute 
a failure to respect the sexual autonomy of the complainant rather than providing evidence 
of such a failure.

Third, the SOA still retains the multiply ambiguous concept of consent as the central idea 
around which the law of rape is constructed. This problematically supposes that a single 
concept is capable of capturing all of the different ways in which the sexual autonomy of the 
complainant might be undermined by the defendant. The ambiguity in the concept of con-
sent, which is manifest in the drafting of the SOA, and its vagueness, are open to exploitation 
throughout the criminal process.
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Fourth, the defi nition of the actus reus of rape introduces substantial confusion into the 
mens rea of rape, obfuscating the important questions that are relevant to deciding whether 
the defendant ought to be convicted of the offence. Hence, although the SOA is a step 
forward in the defi nition of the offence of rape, at least in some respects, it is insuffi cient to 
meet the central concerns that ought to motivate rape reform.

. the negligence view: ‘unreasonable 
formation of belief’
Th is approach is similar to the one just described, but asks whether the defendant acted 
reasonably in forming his belief that the victim consented. In other words it looks at his 
reasoning process, rather than the decision actually reached.246 Simon Gardner suggests 
that such an approach may be useful in ensuring that defendants who suff er from mild 
learning diffi  culties or who are sexually inexperienced and try their very best to ascertain 
whether the victim is consenting, but reach the wrong conclusion, are not convicted on the 
basis that a reasonable person would have known that the victim did not consent.247 Th e 
main diffi  culty with this approach is that juries in rape trials seem to fi nd it hard enough 
to decide whether or not the defendant thought the victim consented; they will fi nd it even 
harder to work out the reasoning process the defendant used in reaching that conclusion.

. strict liability approach to rape
It would be possible to argue that rape should be a strict liability off ence. In other words, 
once it is proved that there was penetration without the victim’s consent the off ence is made 
out. Th is would of course be very harsh on defendants who, on perfectly reasonable grounds, 
believe the victim consents, but in fact it is proved that she did not.248 Th erefore, few commen-
tators are willing to suggest that rape generally should be a strict liability off ence. But some 
commentators suggest that under certain circumstances it is fair to impose strict liability.

Balos and Fellows249 suggest that if there is a pre-existing relationship there is a height-
ened duty on the man to ascertain accurately whether the woman consents to sex. Where 
the defendant fails to obtain her consent, he is guilty even if he was acting reasonably or in 
good faith. Th ey go further and claim that where the relationship has been characterized 
by violence, any consent given by a woman in such a relationship will be presumed to be 
invalid.250

David Bryden rejects the analogy drawn by Balos and Fellows between the relationship of 
lovers and other relationships where the law presumes undue infl uence (e.g. solicitor–client 
relationships).251 He argues that it is wrong to assume that women are weak and powerless 
in their sexual relations. Th ere is a danger that the Balos and Fellows approach portrays 
woman as feeble. Th eir critics might also argue that strict liability is normally restricted to 
minor off ences.252

An alternative version of a strict liability approach is that a man who had sexual inter-
course with a woman who had manifested some kind of opposition to it (be it verbal or 

246 S. Gardner (1991). 247 Brett (1998). 248 Husak and George Th omas III (1992).
249 Balos and Fellows (1991: 603–4). 250 See also Basile (1999).
251 Bryden (2000: 349).   252 Ibid, 364.
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meet the central concerns that ought to motivate rape reform.



500 |  criminal law: text, cases, and materials

physical) has committed rape. Th is is so even if at the time of sexual intercourse she appeared 
to be consenting and he reasonably believed that she was consenting.253 Th is approach is 
controversial, especially in cases where there is a signifi cant gap in time between the ‘no’ 
and the subsequent ‘yes’: may not the woman change her mind as the defendant’s seduc-
tive techniques take eff ect?254 However, what to some are ‘seduction techniques’ are from 
another perspective coercive. Susan Estrich, for example, argues that repeated requests for 
sex are inherently coercive.255 Th is reveals a major diffi  culty in this area. What by some men 
are regarded as ‘normal seduction techniques’ appear to some women to be threatening 
behaviour.256 It is perhaps the lack of open communication and understanding between the 
genders which is a key diffi  culty in tackling the issue of unwanted sex.257

 the actus reus of rape
Th ere has been some debate over the actus reus of rape. Should it be restricted to penetration 
of the vagina or should it include penetration of the anus and mouth, as the Sexual Off ences 
Act 2003 states? And should rape be restricted to penetration by a penis or should it include 
penetration with objects or other parts of the body? To some rape has a well-established 
meaning (penile penetration) which is known to the public and it would cause unnecessary 
confusion to extend it. Another argument that has been used in favour of the traditional 
understanding of rape as penile penetration is that it uniquely includes the risk of preg-
nancy.258 However, some argue that the public needs to be educated that the defi nition of 
rape is phallo-centric259 and male-dominated: that from a male point of view whether he is 
penetrating the victim with his fi nger or his penis is of great signifi cance. However, from the 
victim’s point of view it is not. Further the public may need to be made more aware of the 
reality of the rape of men by men260 or arguably the rape of men by women.261 ←1 (p.423)

Jennifer Temkin has suggested that we could adopt the Canadian approach, suggesting 
that fi rst-degree sexual assault should be defi ned to include penetration involving the penis, 
vagina or anus, together with the threat or infl iction of serious injury. Second-degree assaults 
would involve penetration involving the penis, vagina or anus, following a threat or infl ic-
tion of injury. Th ird-degree assaults would cover all other sexual assaults involving penetra-
tions, and fourth-degree assaults cover indecent assault not involving penetration.262

In the following passage, John Gardner and Stephen Shute seek to support a narrower 
defi nition of rape:

J. Gardner and S. Shute, ‘The Wrongness of Rape’ in J. Horder (ed.) Oxford 
Essays in Jurisprudence (4th series, Oxford: OUP, 2000), 209–12

In many jurisdictions, including ours, what counts as sexual intercourse for the purposes of 
the crime of rape is limited to (one or another kind of) penetrative violation. Why is penetration 

253 Henderson (1992: 158); Estrich (1987: 102–3). 254 Bryden (2000: 391).
255 See Chapter 4. 256 Kinports (2001). 257 Weiner (1983).
258 Naffi  ne (1994) is concerned about any defi nition of rape which disguises the fact that the victims of 

rape are predominantly female.
259 Duncan (1995).
260 For a discussion of the treatment in the courtrooms of male rape, see Rumney (2001b).
261 Rumney (2001a). 262 Temkin (2002: 95–109).

In many jurisdictions, including ours, what counts as sexual intercourse for the purposes of
the crime of rape is limited to (one or another kind of) penetrative violation. Why is penetration
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so special? Does it count as a special way of using another person? The natural answer, of 
course, is that it counts as an especially humiliating way of using them. But again the spe-
cial humiliation seems epiphenomenal. There was no special humiliation in the pure case 
because there was no humiliation at all in the pure case: the rape was never discovered. 
If, in more everyday cases, penetrative violations are particularly humiliating (or terrifying, 
confi dence-sapping, etc.) in the eyes of those who experience them, then as usual we want 
to know the reason why. Why do violations of this kind have such special import for those 
who suffer them? One might say, of course, that the law itself contributes something to 
the special signifi cance of penetration by historically reserving the name of ‘rape’ for that 
class of violations. Certainly there is something in that: the historic legal names of some 
criminal offences have gathered moral import with age, and often do contribute to structur-
ing people’s moral thinking. The thinking here goes: rape is (particularly) terrible; rape is 
non-consensual penetration; so non-consensual penetration is (particularly) terrible. But this 
cannot serve by itself to justify the law’s maintaining its insistence on penetration. Perhaps 
the old focus on penetration was superstitious or corrupt and the modern law should now be 
doing its utmost to change the confused moral thinking which that old focus left in its wake. 
Some aspects of the law of rape or the practice of rape prosecution, such as the marital rape 
exemption and the institutional blindness to date-rape, as well as the accompanying interest 
in evidence of the victim’s sexual history, are now widely acknowledged to have left a false 
trail, and hence a false understanding of rape, in public consciousness. Is not the penetration 
condition, with its crude phallocentrism, in the same camp? Does it not hang over from an 
era of obsession with female virginity and overbearing preoccupation with the sin of bearing 
illegitimate children, an era in which women were offi cially regarded as objects (chattels of 
their fathers and husbands) rather than subjects? So maybe we should dump this condition 
now? We do not think that the answer is quite so simple.

What is true is that the justifi cation of the penetration condition in the modern law of rape 
does involve some attention to social meaning. Some associate the Kantian argument we 
adopted above with a view of morality as a body of eternal verities which one abandons on 
pain of self-contradiction. In places this was how Kant himself presented the applications of 
the argument. But in fact the applications of the argument depend on many contingencies, 
including the social meaning of many actions. Which actions count as paradigms of sheer 
use-and-abuse of human beings varies, even though the Kantian argument against the sheer 
use-and-abuse of human beings has enduring force. Often the special symbolism of a par-
ticular act or class of acts is tied to the particular symbolism of acts which are regarded as 
their moral opposites. The special symbolism of penetrative violation is closely associated, 
in our culture, with the special symbolism of penetrative sexual activity. That latter symbol-
ism may be over-romanticized. It may come of an aspiration to an impossible perfect union 
of two selves through two bodies, by making the two bodies, in a sense, just one (recall 
Shakespeare’s ‘beast with two backs’). Be that as it may, the fact that penetrative sex is 
regarded as having that signifi cance actually endows it with that signifi cance by changing 
its social meaning. The social meaning of the subversion of penetrative sex—its subversion 
in rape—tends to mirror the social meaning of penetrative sex. If the latter is thought of as 
a perfection of subject–subject relations—through the most complete and literal intertwin-
ing of selves—then the former may well come to represent a paradigm of subject–object 
relations. This is relevant to explaining and justifying the reactions even of those who do not 
share the aspiration to intertwine selves in this literal way (e.g. those who eschew or avoid 
penetrative sexual relationships, or those who see them as purely functional). The use of 
penetration can be a special weapon even against these people, perhaps especially against 
these people. It can become a peculiarly dramatic way of objectifying them, of turning them 
into mere things to be used, mere means to another’s ends. That being so, there is reason 
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for all those who suffer such violations to feel humiliated, whether or not they see particular 
value, or any value, in consensual penetrative sexual activity. The social meaning of consen-
sual sexual penetration is not necessarily the meaning it has for them, and it is the social 
meaning of consensual sexual penetration which the rapist exploits by subverting it.

This is not a case against expanding the legal defi nition of rape to include some kinds of 
non-penetrative violations, or for discriminating among various kinds of penetration. In fact, 
it is not an argument for any particular legal defi nition of rape. It merely points out that the 
reactions of those who attach particular signifi cance to penetrative violations, or to certain 
penetrative violations, need not be irrational. They may be supported by symbolic values. 
Much is left to law-makers and law-interpreters in deciding how best to embody and refl ect 
such symbolic values in a given legal system. Social meanings are often ambiguous, and 
always have grey areas. Rarely do they set defi nite boundaries to moral wrongdoing without 
additional instrumental arguments, and instrumental argument also introduces many con-
tingencies which can affect legal classifi cations. We showed this already in discussing the 
‘lack of consent’ requirement. The instrumental question of what system of sexual relations 
would lead to the least use-and-abuse of human beings was an element of the argument. 
No doubt similar instrumental issues arise in the case of the penetration condition. The point 
is that although the mere use of people is a timeless evil, the elevation of penetrative non-
consensual sexual violation to the status of special paradigm is a longstanding, but culturally 
conditioned application.

These remarks on the importance of social meaning merit the attention of those who are 
uneasy about the tendency to associate rape with sex, and in particular the tendency to think 
of it as a ‘sexual offence’. Many campaigners and social researchers tell us that rape typically 
has nothing to do with sexual desire, and everything to do with a male desire for power over 
women. Surely it should be regarded as a crime of misogynist aggression, a hate-crime, 
rather than a sexual offence? We are uneasy about the essentialist view of sexual desire 
which this critique seems to harbour: Why, we wonder, cannot a misogynist desire to subor-
dinate women be a sexual desire? (Is it because sex is wonderful and misogyny is vile?) But 
even if we grant the integrity of the assumed contrast between sexual desire and other kinds 
of desire, the main objection to this line of thought is that it assumes that ‘sexual offences’ 
are those offences which are differentiated by the offender’s motivations. In our view, the 
real reason for thinking of rape as a sexual offence has nothing to do with the offender’s moti-
vations. It is that rape is a weapon against its victim which trades on the social meaning of 
sexual penetration. It is a way of taking a paradigm subject–subject relationship—a possibly 
over-romanticized conception of sexual intimacy—and turning it against someone to make a 
mere object of her. This does not rule out, and indeed may well suggest, that the perpetrator 
hates the victim, or what she represents. It is not necessary to deny the connection between 
rape and sex in order to make this clear. On the contrary, if the connection with sex is dropped 
and rape is simply labelled as, say, ‘aggravated assault’, then it seems to us that (for better or 
worse) we have decided no longer to recognize in law what is particularly wrong with rape. 
True, a rape can accurately be labelled as a kind of assault (as the police often label it when 
conducting their investigations) since the unifying theme of assault crimes is invasion by one 
of another’s personal space, and the rapist clearly does invade his victim’s personal space. 
But this is a wrong incidental to, and usually rather trivial when placed alongside, the most 
fundamental element of wrongdoing in rape. So the description of rape as an assault, though 
accurate, is reductive and unrevealing? That most fundamental element of wrongdoing in 
rape, which differentiates rape from (most) assaults and gives rape a separate theme from 
the family of assault crimes, is the sheer use of the person raped, whether that is how the 
rapist saw what he was doing or otherwise. To understand how rape counts as sheer use, 
the social meaning of sexual penetration has to be kept in focus.
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Whatever the offender means by it, and indeed whatever it means to its victim, rape is a 
crime of sexual violation according to its social meaning; and that social meaning is the mean-
ing which is at the heart of rape’s wrongness. One may still insist that ‘violence’ would be 
a better word here than ‘violation’. Would it not at least have more political bite? We doubt 
whether even this is true. Assimilation of rape to the category of ‘violent crime’ in the media 
and in public discussion of crime has, in our view, done more than almost anything else to 
maintain the public myth that rapists are strangers waiting in dark alleys who subdue their vic-
tims by force. But rapists work by many more insidious methods than this and they still wrong 
their victims by non-consensual objectifi cation of them. As our pure case of rape serves to 
remind us, and many more common kinds of case amply illustrate, the violation that is rape 
need not be associated with any kind of violence. Nor are the worst rapes necessarily the 
most violent rapes. Rapes in breach of trust using subtle threats or surreptitiously adminis-
tered drugs to forestall any resistance can, in some cases, represent an even more egregious 
abuse of the person raped and can therefore be worse qua rapes (and this still remains true, 
on our analysis, whether or not these are the rapes that involve the worst experiences for 
the person raped).

QU E ST IONS
One survey found that 26 per cent of men and 50 per cent of women in dating rela-1. 
tionships reported having engaged in unwanted sexual activity within the two-week 
period of the study (O’Sullivan and Rice Allgeier 1998). See also Muehlenhard and 
Cook (1988). Does this suggest that the law on sexual assault is failing badly?
Is there much the criminal law can do to change people’s behaviour in sexual mat-2. 
ters? Does that mean the law should not try?
A survey published in 2005 (BBC News Online 2005f) found 1 in 10 men said that they 3. 
had used a prostitute. A similar survey in 1990 had found the fi gure to be 1 in 20. Does 
this tell us anything about attitudes towards sexual relations and sexual crimes?
Jeff rie Murphy (1994) suggested rape was analogous to forcing someone to eat sushi 4. 
or taking something that is normally pleasurable and forcing it upon someone. How 
can people say such things?
Is sex that is unwanted the same as sex that is not consented to?5. 
Joan McGregor (2005: 183) writes: ‘the problem with fraud in the inducement is that 6. 
exaggeration and puff ery are part and parcel of romantic or sexual relationships. 
People make themselves sound and appear better in order to impress their partner 
and entice them into sex. Men drive more expensive cars than they can aff ord and 
women wear push-up bras to entice and infl uence men’s choices.’ Does this mean we 
should be reluctant to fi nd deceptions negate consent to sexual relations?
Should cases of ‘date rape’ be given higher or lower sentences than other rapes? (See 7. 
Rumney (2003) and Anderson (2010).)
Tadros (2006) considers creating a variety of forms of rape (e.g. rape by use of force, 8. 
rape by use of drugs, rape by use of deception, etc.). Would that be a useful reform?
Th ere is much debate over the extent and nature of ‘false allegations’ of rape (see 9. 
Rumney (2006)). Do you think concerns over false allegations should aff ect the legal 
defi nitions of rape?

Whatever the offender means by it, and indeed whatever it means to its victim, rape is a
crime of sexual violation according to its social meaning; and that social meaning is the mean-
ing which is at the heart of rape’s wrongness. One may still insist that ‘violence’ would be
a better word here than ‘violation’. Would it not at least have more political bite? We doubt
whether even this is true. Assimilation of rape to the category of ‘violent crime’ in the media
and in public discussion of crime has, in our view, done more than almost anything else to
maintain the public myth that rapists are strangers waiting in dark alleys who subdue their vic-
tims by force. But rapists work by many more insidious methods than this and they still wrong
their victims by non-consensual objectifi cation of them. As our pure case of rape serves to
remind us, and many more common kinds of case amply illustrate, the violation that is rape
need not be associated with any kind of violence. Nor are the worst rapes necessarily the
most violent rapes. Rapes in breach of trust using subtle threats or surreptitiously adminis-
tered drugs to forestall any resistance can, in some cases, represent an even more egregious
abuse of the person raped and can therefore be worse qua rapes (and this still remains true,
on our analysis, whether or not these are the rapes that involve the worst experiences for
the person raped).

QU E ST IONS
One survey found that 26 per cent of men and 50 per cent of women in dating rela-1.
tionships reported having engaged in unwanted sexual activity within the two-week 
period of the study (O’Sullivan and Rice Allgeier 1998). See also Muehlenhard and
Cook (1988). Does this suggest that the law on sexual assault is failing badly?
Is there much the criminal law can do to change people’s behaviour in sexual mat-2.
ters? Does that mean the law should not try?
A survey published in 2005 (BBC News Online 2005f) found 1 in 10 men said that they 3.
had used a prostitute. A similar survey in 1990 had found the fi gure to be 1 in 20. Does
this tell us anything about attitudes towards sexual relations and sexual crimes?
Jeff rie Murphy (1994) suggested rape was analogous to forcing someone to eat sushi4.
or taking something that is normally pleasurable and forcing it upon someone. How 
can people say such things?
Is sex that is unwanted the same as sex that is not consented to?5. 
Joan McGregor (2005: 183) writes: ‘the problem with fraud in the inducement is that6. 
exaggeration and puff ery are part and parcel of romantic or sexual relationships.
People make themselves sound and appear better in order to impress their partner
and entice them into sex. Men drive more expensive cars than they can aff ord and
women wear push-up bras to entice and infl uence men’s choices.’ Does this mean we
should be reluctant to fi nd deceptions negate consent to sexual relations?
Should cases of ‘date rape’ be given higher or lower sentences than other rapes? (See7. 
Rumney (2003) and Anderson (2010).)
Tadros (2006) considers creating a variety of forms of rape (e.g. rape by use of force,8. 
rape by use of drugs, rape by use of deception, etc.). Would that be a useful reform?
Th ere is much debate over the extent and nature of ‘false allegations’ of rape (see9. 
Rumney (2006)). Do you think concerns over false allegations should aff ect the legal
defi nitions of rape?
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 Does the fact we have an ‘age of consent’10.  reveal that the current law on consent is 
unsatisfactory? Consider this comment from Janine Benedet (2010):

‘Age of consent laws are only really necessary where the judicial understanding of 
nonconsent is so thin and impoverished that the power imbalances between a girl 
and an older man cannot be recognized for what they are—proof that no consent 
was in fact present. Reliance on presumptions based on age or other factors may 
make us lazy about developing a defi nition of coercion or nonconsent that refl ects 
the reality of male sexual violence as practiced.’

 Meredith Duncan (2007) has argued that it should only be rape where force has been 11. 
used by the man and that ‘at least’ recklessness is shown. He argues this is necessary 
in order to ensure that a clear line is drawn between non-consensual sex and rape. 
He explains:

 ‘I am not suggesting that a woman is to blame when she is the victim of noncon-
sensual sex. Not at all. Rape is a very serious crime. My intent is not to belittle or 
minimize the injury to rape victims. However, I am suggesting that in a society 
where morals have loosened to the point that premarital sex is not considered 
as immoral as it once was (or dare I say, is not considered immoral at all), and 
sex outside of marriage oft en appears to be and is encouraged as the norm in 
society, we should be very careful about convicting less culpable individuals for 
forcible rape. We should be very careful when convicting men and boys of rape 
in uncertain circumstances. As our society moves more toward treating women 
as equals, women should bear some of the responsibility for sexual misunder-
standings as part of that equality. Th e old adage that even a dog can tell the dif-
ference between being kicked and being tripped over does not necessarily hold 
true in the acquaintance rape context.’

Should the law do more to restrict rape to the clearest cases of the off ence?
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 concluding thoughts
Th ere are few more controversial topics in criminal law than the area of sexual off ences. As 
we have seen in this chapter there are some who are concerned that the current law has dan-
gerously crossed a line so that behaviour which does not live up to the highest moral stand-
ards is labelled rape. Th ey believe that the concept of rape has been extended far beyond 
its natural meaning of forced intercourse by a defendant who is aware the victim is not 
consenting. Th ere are others who believe that the law does not go far enough in adequately 
protecting women from sexual abuse. Th ere can be little doubt that attitudes towards sexual 
matters and what can reasonably be expected of a sexual partner are changing rapidly. One 
thing that can be agreed upon is that the issues raised by this chapter are extremely impor-
tant and it is crucial than an eff ective law on sexual off ences is developed.
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8
THEFT, HANDLING, AND ROBBERY

CENTRAL ISSUES

Th eft  is committed where the defend-1. 
ant has dishonestly appropriated 
property belonging to another with 
intention to deprive the other of it 
permanently.
Th e off ence of robbery involves the 2. 
defendant using force at the time of 
or immediately before a theft . Th e 
off ence is also committed where the 
defendant causes the victim to fear 
that force will be used, but does not 
actually use force.

If a defendant is involved in the reten-3. 
tion, removal, disposal, or realization 
of stolen goods which he or she knows 
or believes to be stolen goods, then an 
off ence is committed.

part i: the law
 theft
Section 1 of the Th eft  Act 1968 defi nes theft :

A person is guilty of theft if he dishonestly appropriates property belonging to another with 
the intention of permanently depriving the other of it.

Th e off ence can be broken down into fi ve elements:

DE F I N I T ION
Th e defendant is guilty of theft  if he or she:

appropriates;(1) 

A person is guilty of theft if he dishonestly appropriates property belonging to another with
the intention of permanently depriving the other of it.

DE F I N I T ION
Th e defendant is guilty of theft  if he or she:

appropriates;(1) 
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property;(2) 
belonging to another;(3) 
dishonestly;(4) 
with an intention permanently to deprive.(5) 

Th e actus reus of theft  is, therefore, appropriating property belonging to another. Th e 
mens rea is dishonesty and an intention permanently to deprive.

We will now consider these fi ve elements. In order to understand appropriation it is neces-
sary fi rst to understand the meaning of ‘property’.

. property
Section 4(1) of the Th eft  Act 1968 defi nes property as follows:

‘Property’ includes money and all other property, real or personal, including things in action 
and other intangible property.

Th is is a wide defi nition which includes most things that would normally be regarded as 
property, ranging from cars to pieces of paper. Even illegal drugs have been held to be prop-
erty.1 Before we look at things on the borderline of the concept of property, some of the 
phrases in section 4(1) may need explaining:

Real property is land.(1) 
Personal property is property which is not land.(2) 
A thing in action (sometimes known as ‘a chose in action’) means a property right (3) 
that can be claimed in a court action. A common example of ‘a thing in action’ is a 
debt. If someone owes you £50 you do not own £50, but under the law of theft  you do 
have a piece of property in the right to sue the other person for that money.
‘Intangible property’ includes patents and copyrights.(4) 2 So a person who purports to 
sell another’s rights under a patent is committing theft .3

We will now consider cases on the borderline of what is property for the purposes of theft :4

Land
Land cannot be stolen. So moving a garden fence to add an extra foot to your garden will 
not amount to theft  of the land. Th is straightforward proposition needs clarifi cation in three 
particular situations:

1 R v Smith (Michael Andrew) [2011] EWCA Crim 66.
2 Mensah Lartey and Relevy [1996] Cr App R 143 (CA).
3 A person who infringes a copyright (e.g. by illegally copying a CD) is not committing theft . Th is is 

because he does not appropriate the copyright (he does not act as the copyright holder); he simply infringes 
the copyright. He may, then, be liable to pay damages in a civil case, but there is no theft .

4 It is notable that some things are not property under the general law of property and so cannot be stolen. 
Others things are property under the general law, but s. 4 specifi cally excludes them from the defi nition of 
property for the purposes of the law of theft .

property;(2) 
belonging to another;(3) 
dishonestly;(4)
with an intention permanently to deprive.(5)

Th e actus reus of theft  is, therefore, appropriating property belonging to another. Th e 
mens rea is dishonesty and an intention permanently to deprive.

‘Property’ includes money and all other property, real or personal, including things in action 
and other intangible property.
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(1) Where the defendant is acting as a trustee or personal representative. Under sec-
tion 4(2)(a) there can be theft  of land by the defendant:

when he is a trustee or personal representative, or is authorised by power of attorney, or as 
liquidator of a company, or otherwise, to sell or dispose of land belonging to another, and he 
appropriates the land or anything forming part of it by dealing with it in breach of the confi -
dence reposed in him.

Th is means that if the defendant is a trustee and is authorized to sell some land he can be 
convicted of theft  if he sells more land than he is authorized to do.

(2) Th ings found on a piece of land (e.g. a tree, a piece of garden furniture) fall into one 
of two categories: they either do or do not form part of the land. Something is part of the 
land if it is growing on the land (e.g. a rose bush), is a permanent structure (e.g. a garden 
shed), or is an integral part of such a structure or a fi xture (e.g. a roof tile). Th ings that are 
moveable (e.g. a piece of garden furniture) are not part of the land. Th ings that do not form 
part of the land are property for the purpose of theft .

Th e law is more complex for things that form part of the land. To understand the law in 
this area it is necessary to distinguish between those who are in possession of the land, those 
who are tenants and those who are not in possession of the land:

Th ose who are in possession of the land. Th is includes the owners of the land. For (a) 
them, not surprisingly, it is no off ence to take property which forms part of the land 
or to sever the property from the land. Th erefore (of course) an owner of a house does 
not commit theft  if he or she picks fl owers from his or her garden.5

Th ose who are not in possession of the land (e.g. a trespasser or a person invited (b) 
onto the land by the owner). Such people are dealt with under section 4(2)(b). Th ere 
can be theft  by a defendant of things forming part of the land: ‘when he is not in pos-
session of the land and appropriates anything forming part of the land by severing 
it or causing it to be severed, or aft er it has been severed.’ So if a trespasser removed 
something that formed part of the land (e.g. a garden shed) this would be theft .
Tenants in possession. It would not be an off ence for a tenant to remove something (c) 
that formed part of the land he was renting unless what he removed was a ‘fi xture or 
structure’.6 A fi xture is anything permanently attached to the land. It includes a stair-
case or a wall, but not a plant or gravel.

(3) Special rules relate to fruits and plants from the land. Section 4(3) of the Th eft  Act 
1968 states:

A person who picks mushrooms growing on any land, or who picks fl owers, fruit or foliage 
from a plant growing wild on any land, does not (although not in possession of the land) steal 
what he picks, unless he does it for reward or for sale or other commercial purposes.

Th ese rules apply only to those who are not in possession of the land. In essence picking 
wild mushrooms, fruit, or fl owers from land is not theft  unless it is done for commercial 
reasons (section 4(3)). Th ere are three important restrictions here. First, it should be noted 

5 Th is is true even if the seeds were planted by the previous owner.   6 Th eft  Act 1968, s. 4(2)(c).

when he is a trustee or personal representative, or is authorised by power of attorney, or as
liquidator of a company, or otherwise, to sell or dispose of land belonging to another, and he
appropriates the land or anything forming part of it by dealing with it in breach of the confi -
dence reposed in him.

A person who picks mushrooms growing on any land, or who picks fl owers, fruit or foliage
from a plant growing wild on any land, does not (although not in possession of the land) steal
what he picks, unless he does it for reward or for sale or other commercial purposes.
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that the section refers specifi cally to ‘picking’ and so does not apply to people who dig up 
whole plants, or cut parts of plants, who are guilty of theft .7 Second, it applies only to wild 
mushrooms and plants, and so a person who picks cultivated fl owers commits an off ence. 
Th ird, a defendant who is picking wild fl owers etc. for commercial purposes is guilty of an 
off ence. Th is provision means that someone out for a walk in the countryside who picks a 
blackberry for a little snack is not committing an off ence. Someone who picks the blackber-
ries to sell at a market stall is.

Wild creatures
Th ese are dealt with by section 4(4) of the Th eft  Act 1968, which provides:

Wild creatures, tamed or untamed, shall be regarded as property; but a person cannot steal 
a wild creature not tamed nor ordinarily kept in captivity, or the carcase of any such creature, 
unless either it has been reduced into possession by or on behalf of another person and pos-
session of it has not since been lost or abandoned, or another, or another person is in course 
or reducing it into possession.

Th e key distinction drawn in this section is between tamed creatures (e.g. pets), wild crea-
tures kept in captivity (e.g. wild animals kept in a zoo) or reduced into possession (e.g. wild 
animals which have been trapped), and wild creatures not kept in captivity. Tame animals 
are treated as property and can be stolen. Similarly, wild animals kept in captivity or reduced 
into possession can be stolen.8 However, wild animals not kept in captivity are not property 
and cannot be stolen.

Information
Information is not property.9 In Oxford v Moss10 a civil engineering student copied an exam-
ination paper and then returned it.11 Th e Court of Appeal quashed a conviction for theft  as 
confi dential information cannot be stolen.12 Th e protection of confi dential information is 
found in civil law where injunctions can be obtained to prevent its revelation. It should be 
noted that the Computer Misuse Act 1990 creates special off ences which deal with people 
accessing confi dential information held on computers. →1 (p.510)

Electricity
It seems that electricity is not property, although there is a specifi c off ence under section 13:13

A person who dishonestly uses without due authority, or dishonestly causes to be wasted 
or diverted, any electricity shall on conviction on indictment be liable to imprisonment for a 
term not exceeding fi ve years.

7 Unless they are in possession of the land.
8 Cresswell v DPP [2006] EWHC 3379 (Admin) held that wild badgers were not property.
9 For further discussion, see Weinrib (1988) and Hammond (1984).

10 (1979) 68 Cr App R 183 (CA). 11 Do not get any ideas!
12 Law Commission Consultation Paper No. 150 (1997) suggested the creation of an off ence of disclosing 

trade secrets. 
13 Th eft  Act 1968, s. 13, discussed in Low v Blease [1975] Crim LR 513.

Wild creatures, tamed or untamed, shall be regarded as property; but a person cannot steal
a wild creature not tamed nor ordinarily kept in captivity, or the carcase of any such creature,
unless either it has been reduced into possession by or on behalf of another person and pos-
session of it has not since been lost or abandoned, or another, or another person is in course
or reducing it into possession.

A person who dishonestly uses without due authority, or dishonestly causes to be wasted 
or diverted, any electricity shall on conviction on indictment be liable to imprisonment for a
term not exceeding fi ve years.
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Gas14 and water in an artifi cial retainer15 are property and can be stolen. Water in a stream 
or a pond is treated as part of the land on which it lies and is dealt with under the rules 
governing land described above.

Bodies
Th e traditional view is that bodies, parts of bodies, bodily products, and corpses are not 
property.16 However, this view is coming under challenge, and it is now accepted that 
sometimes these can be property. At present, it appears that there are three circum-
stances in which bodily matter could amount to property for the purposes of the law of 
theft :

If a corpse is reduced to another’s possession or control it becomes property. So a (1) 
buried corpse is not property, but if the corpse has been taken into the possession or 
control of a hospital then it is regarded as property that can be stolen.
Bodily products (such as blood, urine, semen) become property if they are taken into (2) 
someone’s control. In Welsh17 a man gave a urine sample to the police, and then ran 
off  with it. He was convicted of theft  of the urine. So blood stored at a blood bank or 
sperm stored at an infertility clinic can be regarded as property. But bodily products 
left  lying around or disposed of in the normal way are not regarded as theft . So a 
hairdresser who took hair cut from a pop star and sold it would probably not be com-
mitting theft .
If someone has exercised special skills in relation to a corpse or part of a body then (3) 
that corpse or body part may be transformed into property.18

In Yearworth v North Bristol NHS Trust19 the Court of Appeal held that the traditional 
approach to ownership of bodies was outdated. In that case the court held that men who 
gave sperm to a hospital for storage, in case they should need it in the future for fertility 
treatment, retained a property interest in the sperm. Th e court did not go into detail about 
when precisely ownership in bodily products is retained. Th e court in that case emphasized 
the statutory duties on the hospital to store the sperm subject to the men’s consent and the 
importance of the sperm to the men. Later cases will give further clarity to the law. It may 
be we are moving to the position that a person will retain ownership of bodily parts and 
products where there is a good reason to do so.

In some areas Parliament has passed legislation to tackle dishonest dealings with things 
that are not property for the purposes of theft . For example, the Computer Misuse Act 1990 
was passed to protect confi dential information on computers and the Human Tissue Act 
2004 governs body parts.20

14 White (1853) 169 ER 696. 15 Ferens v O’Brien (1883) 11 QBD 21.
16 Sharpe (1857) D & B 160. For a detailed discussion of this issue, see J.W. Harris (1996b) and Herring 

and Chau (2007).
17 [1974] RTR 550. See also Rothery [1976] RTR 550. In Herbert Th e Times, 22 December 1960 a man was 

convicted of theft  aft er cutting off  someone’s hair.
18 R v Kelly [1999] QB 621. 19 [2009] EWCA Civ 37.
20 Services cannot be stolen. A person who takes a taxi journey and then runs away without paying does 

not steal the journey, although such conduct is covered in the Fraud Act 2006, s. 11.
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QU E ST ION
Anne picks some wild blackberries to use in her crumble for her boyfriend. When 
he arrives at dinner that night he announces that he does not like blackberries. Anne 
decides to sell the blackberry crumble at her shop the next day. Has she committed 
theft ?

. belonging to another
It is normally straightforward whether the property belongs to another.21 If there is any 
doubt the law of property normally readily provides an answer.22 Sometimes property is 
deemed to belong to no one. Th is occurs most obviously where property has been aban-
doned by the owner, with no interest in its return or treatment.23 However, there are some 
borderline cases and these are dealt with by the four subsections in section 5 of the Th eft  
Act 1968:

Section 5(1)
Section 5(1) states:

Property shall be regarded as belonging to any person having possession or control of it, or 
having in it any proprietary right or interest (not being an equitable interest arising only from 
an agreement to transfer or grant an interest).

Th is means that property does not just belong to the person who owns it, but also belongs 
to any person who has possession or control of it,24 or has a proprietary interest in it.25 In R 
(Ricketts) v Basildon Magistrates’ Court26 a defendant’s conviction of theft  of property left  
outside a charity shop was upheld. Th ere were two counts. For the second, bags of clothes 
had been left  in a storage bin at the back of the shop. It was held that the items left  there were 
within the possession or control of the shop and so the conviction should stand. Th e fi rst 
charge related to bags left  on the pavement outside the shop. Th ese could not be said to be in 
the possession or control of the shop.27 Th e donor of the bags had not abandoned them, as 
they intended them to be a gift  to the shop, rather than a gift  to anyone passing by. In relation 

21 Although see Sullivan and Ballion [2002] Crim LR 758 (CA), where the money had been taken from a 
dead person.

22 See Marshall [1998] 2 Cr App R 282, excerpted below.
23 So a miss-hit golf ball which the player decides she cannot be bothered to look for is abandoned by her 

(although the ball may then ‘belong to’ the owner of the golf course for the purposes of the Th eft  Act as he 
or she has ‘possession and control’ over the ball (Hibbert v McKiernan [1948] 2 KB 142)). Williams v Phillips 
(1957) 41 Cr App R 5 held (perhaps surprisingly) that property put in a rubbish bin was not abandoned, in 
that the owner intended it to be removed by the council refuse collectors and not any passer-by.

24 Generally a person who owns land controls any property on it, even if he or she does not know of the 
property’s existence (Woodman [1974] QB 754 (CA)).

25 It is beyond the scope of this book to discuss all the circumstances in which someone may acquire a 
legal or equitable interest in the property.

26  [2010] EWHC 2358 (Admin).
27 So although the bags were intended to come into the shop’s possession and control, at the time of the 

appropriation they had not been.

QU E ST ION
Anne picks some wild blackberries to use in her crumble for her boyfriend. When
he arrives at dinner that night he announces that he does not like blackberries. Anne
decides to sell the blackberry crumble at her shop the next day. Has she committed
theft ?

Property shall be regarded as belonging to any person having possession or control of it, or
having in it any proprietary right or interest (not being an equitable interest arising only from
an agreement to transfer or grant an interest).
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to the fi rst charge, the defendant should have been charged with theft  from the unknown 
person who left  the bags, rather than the shop.28

It should be added that the possession or control does not have to be lawful possession 
or control.29 In other words, if Tim steals property and then Sam takes the property from 
Tim, this can still be theft  by Sam. Th e fact that he was taking the property from Tim who 
did not have lawful possession of it is no defence. Similarly in Smith (Michael Andrew)30 the 
defendant was convicted of stealing illegal drugs from a drug dealer, even though the drug 
dealer would not have been able to enforce his legal rights of possession in a court of law.

A further signifi cance of this is that the owner can be convicted of theft  of his own prop-
erty. At fi rst sight this seems a most peculiar idea, but is quite appropriate in some cases. One 
example was Turner (No. 2)31 where a defendant drove his car away from a garage where he 
had left  it to be repaired, without paying the bill. He was convicted of theft  of his car. Th e car 
belonged to another because the garage had lawful control of it.32

Section 5(2)
Section 5(2) states:

Where property is subject to a trust, the persons to whom it belongs shall be regarded as 
including any person having a right to enforce the trust, and an intention to defeat the trust 
shall be regarded accordingly as an intention to deprive of the property any person having 
that right.

Normally, if property is held on trust it is owned by the benefi ciaries. However, this subsec-
tion deals with the property of trusts which do not have benefi ciaries (e.g. charitable trusts). 
In such a case the property shall be regarded as belonging to those entitled to enforce the 
trust (e.g. the Attorney General in the case of charitable trusts).

Section 5(3)
Section 5(3) states:

Where a person receives property from or on account of another, and is under an obligation 
to the other to retain and deal with that property or its proceeds in a particular way, the prop-
erty or proceeds shall be regarded (as against him) as belonging to the other.

Th is subsection deals with the situation where a defendant is given property and is under 
an obligation to deal with that property in a particular way.33 Although the defendant is in 
civil law the owner of the property, if he is under an obligation to the victim to deal with that 
property in a particular way then the property is treated as belonging to the victim for the 

28 See Th omas (2011) for a discussion of whether ‘freegans’ commit theft  when taking out-of-date pro-
duce from supermarket bins.

29 Kelly [1998] 3 All ER 741 (CA). 30  [2011] EWCA Crim 66.
31 (1971) 55 Cr App R 336 (CA). 32 See also Bonner [1970] 2 All ER 97 (CA).
33 Sometimes giving property to people and placing them under an obligation to deal with it in a particu-

lar way will create a trust and therefore s. 5(1) or (2) can be relied upon as an alternative to s. 5(3). A court will 
not be sympathetic to arguments that the prosecution case should have been based on s. 5(1), rather than 5(3) 
or vice versa (see Hallam and Blackburn [1995] Crim LR 323 (CA)).

Where property is subject to a trust, the persons to whom it belongs shall be regarded as
including any person having a right to enforce the trust, and an intention to defeat the trust
shall be regarded accordingly as an intention to deprive of the property any person having
that right.

Where a person receives property from or on account of another, and is under an obligation
to the other to retain and deal with that property or its proceeds in a particular way, the prop-
erty or proceeds shall be regarded (as against him) as belonging to the other.
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purposes of the law of theft . Th e obligation must be a legal obligation: a moral obligation is 
not enough.34

In the following case, the Court of Appeal emphasized that it must be shown that the 
defendant was obliged to deal with that property in a particular way:

R v Hall
[1973] 1 QB 126 (CA)35

Geoff rey Hall, a travel agent, received money from some clients by way of deposits for 
air fl ights to America. He paid the money into the fi rm’s general account. In fact none 
of the fl ights materialized and the money was not refunded. He was convicted of theft , 
but appealed, arguing that the money did not belong to another and section 5(3) did 
not apply.

Lord Justice Edmund Davies [reading the judgment of the court]

Point (1) turns on the application of s 5(3) of the Theft Act 1968, which provides:

‘Where a person receives property from or on account of another, and is under an obligation to 
the other to retain and deal with that property or its proceeds in a particular way, the property or 
proceeds shall be regarded (as against him) as belonging to the other.’

Counsel for the appellant submitted that in the circumstances arising in these seven cases 
there arose no such ‘obligation’ on the appellant. He referred us to a passage in the Eighth 
Report of the Criminal Law Revision Committee (Theft and Related Offences, Cmnd 2977 
(1966), p 127) which reads as follows:

‘Subsection (3) [of cl 5 “Belonging to Another”] provides for the special case where property is 
transferred to a person to retain and deal with for a particular purpose and he misapplies it or its 
proceeds. An example would be the treasurer of a holiday fund. The person in question is in law the 
owner of the property; but the subsection treats the property, as against him, as belonging to the 
persons to whom he owes the duty to retain and deal with the property as agreed. He will therefore 
be guilty of stealing from them if he misapplies the property or its proceeds.’

Counsel for the appellant . . . submits that the position of a treasurer of a solitary fund is quite 
different from that of a person like the appellant, who was in general (and genuine) business 
as a travel agent, and to whom people pay money in order to achieve a certain object—in 
the present cases, to obtain charter fl ights to America. It is true, he concedes, that thereby 
the travel agent undertakes a contractual obligation in relation to arranging fl ights and at the 
proper time paying the airline and any other expenses. Indeed, the appellant throughout 
acknowledged that this was so, although contending that in some of the seven cases it 
was the other party who was in breach. But what counsel for the appellant resists is that in 
such circumstances the travel agent ‘is under an obligation’ to the client ‘to retain and deal 
with . . . in a particular way’ sums paid to him in such circumstances. . . . 

34 Gilks (1972) 56 Cr App R 734 (CA). It is for the judge to direct the jury on facts they must fi nd before a 
legal obligation will arise (Dunbar [1995] 1 Cr App R 280 (CA)). Whether the obligation is legal or moral is 
a question of law, not a matter of the defendant’s belief (Dyke and Munro [2001] EWCA Crim 2184, [2002] 1 
Cr App R 30 (CA)). Although if the obligation was in fact legal but the defendant believed it to be moral, this 
might be a relevant issue for the purposes of dishonesty.

35 [1972] 2 All ER 1009, [1972] 3 WLR 381, (1972) 56 Cr App R 547.

Lord Justice Edmund Davies [reading the judgment of the court]

Point (1) turns on the application of s 5(3) of the Theft Act 1968, which provides:

‘Where a person receives property from or on account of another, and is under an obligation to
the other to retain and deal with that property or its proceeds in a particular way, the property or
proceeds shall be regarded (as against him) as belonging to the other.’

Counsel for the appellant submitted that in the circumstances arising in these seven cases
there arose no such ‘obligation’ on the appellant. He referred us to a passage in the Eighth
Report of the Criminal Law Revision Committee (Theft and Related Offences, Cmnd 2977
(1966), p 127) which reads as follows:

‘Subsection (3) [of cl 5 “Belonging to Another”] provides for the special case where property is
transferred to a person to retain and deal with for a particular purpose and he misapplies it or its
proceeds. An example would be the treasurer of a holiday fund. The person in question is in law the
owner of the property; but the subsection treats the property, as against him, as belonging to the
persons to whom he owes the duty to retain and deal with the property as agreed. He will therefore
be guilty of stealing from them if he misapplies the property or its proceeds.’

Counsel for the appellant . . . submits that the position of a treasurer of a solitary fund is quite
different from that of a person like the appellant, who was in general (and genuine) business
as a travel agent, and to whom people pay money in order to achieve a certain object—in
the present cases, to obtain charter fl ights to America. It is true, he concedes, that thereby
the travel agent undertakes a contractual obligation in relation to arranging fl ights and at the
proper time paying the airline and any other expenses. Indeed, the appellant throughout
acknowledged that this was so, although contending that in some of the seven cases it
was the other party who was in breach. But what counsel for the appellant resists is that in
such circumstances the travel agent ‘is under an obligation’ to the client ‘to retain and deal
with . . . in a particular way’ sums paid to him in such circumstances. . . .
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Nevertheless, when a client goes to a fi rm carrying on the business of travel agents and 
pays them money, he expects that in return he will, in due course, receive the tickets and 
other documents necessary for him to accomplish the trip for which he is paying, and the fi rm 
are ‘under an obligation’ to perform their part to fulfi l his expectation and are liable to pay him 
damages if they do not. But, in our judgment, what was not here established was that these 
clients expected them ‘to retain and deal with that property or its proceeds in a particular 
way’, and that an ‘obligation’ to do so was undertaken by the appellant. We must make clear, 
however, that each case turns on its own facts. Cases could, we suppose, conceivably arise 
where by some special arrangement (preferably evidenced by documents), the client could 
impose on the travel agent an ‘obligation’ falling within s 5(3). But no such special arrange-
ment was made in any of the seven cases here being considered. It is true that in some of 
them documents were signed by the parties; thus, in respect of counts 1 and 3 incidents 
there was a clause to the effect that the People to People organisation [the appellant’s fi rm] 
did not guarantee to refund deposits if withdrawals were made later than a certain date; and 
in respect of counts 6, 7 and 8 the appellant wrote promising ‘a full refund’ after the fl ights 
paid for failed to materialise. But neither in those nor in the remaining two cases (in relation 
to which there was no documentary evidence of any kind) was there, in our judgment, such 
a special arrangement as would give rise to an obligation within s 5(3).

It follows from this that, despite what on any view must be condemned as scandalous 
conduct by the appellant, in our judgment on this ground alone this appeal must be allowed 
and the convictions quashed.

Appeal allowed. Conviction quashed.

Key to the Court of Appeal’s reasoning in this case was that the courts did not expect the travel 
agent to deal with the actual monies handed over in a particular way.36 Th e customers expected 
the travel agent to buy tickets for them, but not using the particular monies they provided.

Th ere are confl icting authorities on people who collect money on behalf of a charita-
ble organization, but then keep the money for themselves. In the leading case of Wain37 a 
defendant collected money for ‘Th e Telethon Trust’ (a charitable trust), but did not pass the 
proceeds on to a charity and transferred the money into his own account. It was held that 
the defendant was properly convicted because he was under an obligation to retain, if not the 
actual notes and coins collected, at least their proceeds.38

QU E ST ION
A mother visiting her son at university is concerned that he is not eating enough green 
vegetables or fresh fruit and gives him a £10 note, saying: ‘You must spend this note 
on fresh fruit or vegetables and on nothing else.’ He spends the money on beer. Has he 
committed theft ?
For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.
(In answering this question you will need to ask: Was this a legal or moral obligation? 
Was the obligation to deal with the particular note in a special way? Was there dishon-
esty? (see below).)

36 Contrast Klineberg and Marsden [1999] 1 Cr App R 427 (CA).   37 [1995] 2 Cr App R 660 (CA).
38 Such cases oft en involve careful analysis of the legal obligations of the parties. In commercial contexts, 

this can become highly complex (see e.g. Re Kumar [2000] Crim LR 504).

Nevertheless, when a client goes to a fi rm carrying on the business of travel agents and
pays them money, he expects that in return he will, in due course, receive the tickets and
other documents necessary for him to accomplish the trip for which he is paying, and the fi rm
are ‘under an obligation’ to perform their part to fulfi l his expectation and are liable to pay him
damages if they do not. But, in our judgment, what was not here established was that these
clients expected them ‘to retain and deal with that property or its proceeds in a particular
way’, and that an ‘obligation’ to do so was undertaken by the appellant. We must make clear,
however, that each case turns on its own facts. Cases could, we suppose, conceivably arise
where by some special arrangement (preferably evidenced by documents), the client could
impose on the travel agent an ‘obligation’ falling within s 5(3). But no such special arrange-
ment was made in any of the seven cases here being considered. It is true that in some of
them documents were signed by the parties; thus, in respect of counts 1 and 3 incidents
there was a clause to the effect that the People to People organisation [the appellant’s fi rm]
did not guarantee to refund deposits if withdrawals were made later than a certain date; and
in respect of counts 6, 7 and 8 the appellant wrote promising ‘a full refund’ after the fl ights
paid for failed to materialise. But neither in those nor in the remaining two cases (in relation
to which there was no documentary evidence of any kind) was there, in our judgment, such
a special arrangement as would give rise to an obligation within s 5(3).

It follows from this that, despite what on any view must be condemned as scandalous
conduct by the appellant, in our judgment on this ground alone this appeal must be allowed
and the convictions quashed.

Appeal allowed. Conviction quashed.

QU E ST ION
A mother visiting her son at university is concerned that he is not eating enough green
vegetables or fresh fruit and gives him a £10 note, saying: ‘You must spend this note
on fresh fruit or vegetables and on nothing else.’ He spends the money on beer. Has he
committed theft ?
For guidance on answering this question, please visit the Online Resource Centre that
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.
(In answering this question you will need to ask: Was this a legal or moral obligation?
Was the obligation to deal with the particular note in a special way? Was there dishon-
esty? (see below).)

www.oxfordtextbooks.co.uk/orc/herringcriminal5e/


516 |  criminal law: text, cases, and materials

Section 5(4)
Under section 5(4):

Where a person gets property by another’s mistake, and is under an obligation to make res-
toration (in whole or in part) of the property or its proceeds or of the value thereof, then to 
the extent of that obligation the property or its proceeds shall be regarded (as against him) as 
belonging to the person entitled to restoration, and an intention not to make restoration shall 
be regarded accordingly as an intention to deprive that person of the property or proceeds.

Th is subsection deals with the situation where the defendant has received property as a 
result of another’s mistake and is under an obligation to restore the proceeds or their value. 
A good example of where section 5(4) operates is Attorney-General’s Reference (No. 1 of 
1983)39 where a police offi  cer was overpaid her salary by the police force. She was under an 
obligation to return the money (once she was aware of the overpayment) and therefore the 
money could be treated as belonging to another (the police force).

DE F I N I T ION
Where A hands to D property on the basis of a mistake, four situations need to be 
distinguished:

Th e mistake is so fundamental that ownership does not pass. So although D possesses (1) 
the property, in fact, it is still owned by A. Th ere is therefore no diffi  culty in establish-
ing the ‘property belonging to another’ requirement if D is charged with theft .
Th e mistake is not so fundamental that ownership does not pass and so D owns (2) 
the property. But the mistake is suffi  cient to mean that D is under an obligation to 
return the money or its proceeds. Th is means that, relying on section 5(4), the prop-
erty belongs to A for the purposes of the law of theft  and so D can be convicted.
Th e mistake is one that means that D holds the property on trust for A. In such a (3) 
case A has an equitable interest in the property and the property belongs to A under 
section 5(1) of the Th eft  Act, so D can be convicted of theft  (see e.g. Shadrokh-Cigari 
[1988] Crim LR 465 (CA); Hallam and Blackburn [1995] Crim LR 323 (CA)).
Th e mistake is not signifi cant enough to give rise either to a claim that ownership (4) 
did not pass, or to a claim that there is a legal obligation to make restoration. In that 
case the property will belong to D and no theft  charge can lie, unless the transfer 
from A itself can be regarded as dishonest. In that case, aft er Hinks [2000] 3 WLR 
1590 (HL), a charge of theft  could be brought.

. appropriation
Appropriation is a key element in the law of theft . Under section 3(1):

Any assumption by a person of the rights of an owner amounts to an appropriation, and this 
includes, where he has come by the property (innocently or not) without stealing it, any later 
assumption of a right to it by keeping or dealing with it as owner.

39 [1985] QB 182 (CA).

Where a person gets property by another’s mistake, and is under an obligation to make res-
toration (in whole or in part) of the property or its proceeds or of the value thereof, then to
the extent of that obligation the property or its proceeds shall be regarded (as against him) as
belonging to the person entitled to restoration, and an intention not to make restoration shall
be regarded accordingly as an intention to deprive that person of the property or proceeds.

DE F I N I T ION
Where A hands to D property on the basis of a mistake, four situations need to be 
distinguished:

Th e mistake is so fundamental that ownership does not pass. So although D possesses (1) 
the property, in fact, it is still owned by A. Th ere is therefore no diffi  culty in establish-
ing the ‘property belonging to another’ requirement if D is charged with theft .
Th e mistake is not so fundamental that ownership does not pass and so D owns (2) 
the property. But the mistake is suffi  cient to mean that D is under an obligation to 
return the money or its proceeds. Th is means that, relying on section 5(4), the prop-
erty belongs to A for the purposes of the law of theft  and so D can be convicted.
Th e mistake is one that means that D holds the property on trust for A. In such a (3) 
case A has an equitable interest in the property and the property belongs to A under 
section 5(1) of the Th eft  Act, so D can be convicted of theft  (see e.g. Shadrokh-Cigari
[1988] Crim LR 465 (CA); Hallam and Blackburn [1995] Crim LR 323 (CA)).
Th e mistake is not signifi cant enough to give rise either to a claim that ownership (4)
did not pass, or to a claim that there is a legal obligation to make restoration. In that 
case the property will belong to D and no theft  charge can lie, unless the transfer 
from A itself can be regarded as dishonest. In that case, aft er Hinks [2000] 3 WLR 
1590 (HL), a charge of theft  could be brought.

Any assumption by a person of the rights of an owner amounts to an appropriation, and this
includes, where he has come by the property (innocently or not) without stealing it, any later
assumption of a right to it by keeping or dealing with it as owner.
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Th e House of Lords had to consider the interpretation of appropriation four times since the 
1968 Act was passed. We will be quoting the two most recent and important cases shortly, 
but fi rst we will summarize its conclusions on two key issues:

(1) Th ere is an appropriation if the defendant has assumed any of the rights of the owner. 
Th is means that if the defendant has done something that an owner has the right to do then 
this is an appropriation. It is therefore appropriation to touch someone else’s property, off er 
it for sale,40 or destroy it. It must be shown that the act is something that only an owner has 
the right to do. Looking at something is therefore not appropriation because people other 
than the owner have the right to do that. Similarly, just making the defendant deal with his 
or her property in a particular way does not amount to appropriation.41 Th ere is no need 
to show that the victim has lost the property for there to be appropriation; indeed there is 
no need to show that the victim’s property interests have been adversely interfered with. In 
Morris the defendant appropriated items by switching the sticky labels on items in a shop 
indicating their price.

Th is defi nition of appropriation does mean that theft  takes place at an earlier point in time 
than would be assumed by most people. If a person walks into a supermarket and touches a 
tin of baked beans intending to steal it, theft  is committed there and then. You might have 
thought that theft  would not be committed until the defendant ran out of the store with it, 
but that is not the law.42

(2) Does an act of appropriation have to be one that was not consented to by the victim? 
Th e answer is simply no. A touching of a piece of property is an appropriation, whether 
the victim consented, requested, or objected to the act. Th e victim’s state of mind is irrel-
evant to whether or not there is appropriation. Th is was confi rmed in the Gomez decision. 
In Hinks the House of Lords held that even if the property was handed over by the victim 
to the defendant as part of a valid gift  under the law of property this could amount to an 
appropriation.

Th e following decision of the House of Lords is the leading case on the interpretation of 
appropriation:

R v Gomez
[1993] AC 442 (HL)43

Edwin Gomez was the assistant manager of a shop. A customer (an acquaintance of his) 
off ered two stolen cheques as payment for some goods. Gomez was aware the cheques 
were stolen, but persuaded the manager of the shop to accept them by lying and say-
ing that the cheques were ‘as good as cash’. Gomez was charged with theft . At his trial 
he argued that there was no case to answer because the transfer of the goods had been 
consented to by the manager and there could therefore be no appropriation. He was 
convicted, the Court of Appeal allowed his appeal, and the prosecution appealed to the 
House of Lords.

40 Pitham and Hehl (1976) 65 Cr App R 45 (CA). 41 Briggs [2004] Crim LR 495.
42 However, it will be diffi  cult for a prosecution to prove that the defendant had the mens rea of theft  if he 

is arrested before leaving the shop.
43 [1993] 1 All ER 1, [1992] 3 WLR 1067, [1993] Crim LR 304.
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Lord Keith of Kinkel

The [Court of Appeal] granted a certifi cate under section 33(2) of the Criminal Appeal Act 
1968 that a point of law of general public importance was involved in the decision, namely

‘When theft is alleged and that which is alleged to be stolen passes to the defendant with the con-
sent of the owner, but that has been obtained by a false representation, has (a) an appropriation 
within the meaning of section 1(1) of the Theft Act 1968 taken place, or (b) must such a passing 
of property necessarily involve an element of adverse [interference] with or usurpation of some 
right of the owner?’

[Lord Keith analysed the speeches in the House of Lords’ decision in Lawrence [1972] AC 
626 and continued:]

It will be seen that Viscount Dilhorne’s speech contains two clear pronouncements, fi rst 
that it is no longer an ingredient of the offence of theft that the taking should be without the 
owner’s consent and second, that an appropriation may occur even though the owner has 
permitted or consented to the property being taken. . . . 

[Lord Keith then considered the speech of Lord Roskill in the House of Lords in Morris 
[1984] AC 320 and concluded:]

In my opinion Lord Roskill was undoubtedly right when he said in the course of the passage 
quoted that the assumption by the defendant of any of the rights of an owner could amount 
to an appropriation within the meaning of section 3(1), and that the removal of an article from 
the shelf and the changing of the price label on it constituted the assumption of one of the 
rights of the owner and hence an appropriation within the meaning of the subsection. But 
there are observations in the passage which, with the greatest possible respect to my noble 
and learned friend Lord Roskill, I must regard as unnecessary for the decision of the case 
and as being incorrect. In the fi rst place, it seems to me that the switching of price labels 
on the article is in itself an assumption of one of the rights of the owner, whether or not it is 
accompanied by some other act such as removing the article from the shelf and placing it in 
a basket or trolley. No one but the owner has the right to remove a price label from an article 
or to place a price label upon it. If anyone else does so, he does an act, as Lord Roskill puts it, 
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since it laid down unequivocally that an act may be an appropriation notwithstanding that it 
is done with the consent of the owner. It does not appear to me that any sensible distinction 
can be made in this context between consent and authorisation.

. . . Lawrence makes it clear that consent to or authorisation by the owner of the taking by 
the rogue is irrelevant. The taking amounted to an appropriation within the meaning of sec-
tion 1(1) of the Act of 1968. Lawrence also makes it clear that it is no less irrelevant that what 
happened may also have constituted the offence of obtaining property by deception under 
section 15(1) of the Act.

. . . 
My Lords, for the reasons which I have given I would answer branch (a) of the certifi ed 

question in the affi rmative and branch (b) in the negative, and allow the appeal.

Lord Browne-Wilkinson

My Lords, I have read the speech of my noble and learned friend, Lord Keith of Kinkel, with 
which I agree. I only add a few words of my own out of deference to the contrary view 
expressed by my noble and learned friend, Lord Lowry, and to consider the cases on thefts 
from companies to which we were referred in the course of argument.

. . . 
The fact that Parliament used that composite phrase—‘dishonest appropriation’—in my 

judgment casts light on what is meant by the word ‘appropriation’. The views expressed 
(obiter) by this House in Reg. v. Morris [1984] A.C. 320 that ‘appropriation’ involves an act 
by way of adverse interference with or usurpation of the rights of the owner treats the word 
appropriation as being tantamount to ‘misappropriation.’ The concept of adverse interfer-
ence with or usurpation of rights introduces into the word appropriation the mental state of 
both the owner and the accused. So far as concerns the mental state of the owner (did he 
consent?), the Act of 1968 expressly refers to such consent when it is a material factor: see 
sections 2(1)(b), 11(1), 12(1) and 13. So far as concerns the mental state of the accused, the 
composite phrase in section 1(1) itself indicates that the requirement is dishonesty.

For myself, therefore, I regard the word ‘appropriation’ in isolation as being an objective 
description of the act done irrespective of the mental state of either the owner or the accused. 
It is impossible to reconcile the decision in Lawrence (that the question of consent is irrel-
evant in considering whether there has been an appropriation) with the views expressed in 
Morris, which latter views in my judgment were incorrect.

It is suggested that this conclusion renders section 15 of the Act of 1968 otiose since a 
person who, by deception, persuades the owner to consent to part with his property will 
 necessarily be guilty of theft within section 1. This may be so though I venture to doubt it. Take 
for example a man who obtains land by deception. Save as otherwise expressly provided, the 
defi nitions in sections 4 and 5 of the Act apply only for the purposes of interpreting section 1 
of the Act: see section 1(3). Section 34(1) applies subsection (1) of section 4 and subsection 
(1) of section 5 generally for the purposes of the Act. Accordingly the other subsections of 
section 4 and section 5 do not apply to section 15. Suppose that a fraudster has persuaded a 
victim to part with his house: the fraudster is not guilty of theft of the land since section 4(2) 
provides that you cannot steal land. The charge could only be laid under section 15 which con-
tains no provisions excluding land from the defi nition of property. Therefore, although there is 
a substantial overlap between section 1 and section 15, section 15 is not otiose.

[Lord Slynn of Hadley and Lord Jauncey concurred with the speeches of Lord Keith and 
Lord Browne-Wilkinson. Lord Lowry gave a dissenting judgment.]

Appeal allowed.
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You may be puzzled why in Gomez the prosecution did not charge with the off ence of 
obtaining property by deception, which would arguably more accurately defi ne the 
off ence committed. Th ere is no ready explanation for the prosecutors’ course of action. 
→2 (p.553)

In the following case, the House of Lords had to decide whether Gomez meant that even 
where a transfer of property was one that was valid under civil law it could amount to an 
appropriation. To understand this case a few basic points on the law of property need to be 
understood. A transfer of money will be a valid one unless there is a ‘vitiating factor’. Th is 
includes a misrepresentation, the use of undue infl uence, or the exercise of duress. Th e case 
proceeded on the basis that in this instance, although the defendant might have dishonestly 
acquired the money, there were no vitiating factors and so the transaction was a valid gift  in 
civil law. →3 (p.549)

R v Hinks
[2001] 2 AC 241 (HL)44

Karen Hinks made friends with John Dolphin, described as a naïve, trusting man of lim-
ited intelligence. Nearly every day for over six months Hinks accompanied Dolphin to 
his building society where he withdrew £300 (the maximum possible) and then handed 
over the money to her. Th e total received by Hinks was over £60,000. An expert psy-
chiatrist gave evidence that it was unlikely that Dolphin had made the decision to hand 
over the money on his own. Hinks was convicted of theft . She appealed on the basis that 
the judge should have given the jury a clear direction that there could not be theft  if the 
transfer had constituted a valid gift .

Lord Steyn

I

Since the enactment of the Theft Act 1968 the House of Lords has on three occasions con-
sidered the meaning of the word ‘appropriates’ in section 1(1) of the Act, namely in Reg v 
Lawrence (Alan) [1972] AC 626; in Reg v Morris (David) [1984] AC 320; and in Reg v Gomez 
[1993] AC 442. The law as explained in Lawrence and Gomez, and applied by the Court of 
Appeal in the present case (Reg v Hinks [2000] 1 Cr App R 1) has attracted strong criticism 
from distinguished academic lawyers . . . The academic criticism of Gomez provided in sub-
stantial measure the springboard for the present appeal. The certifi ed question before the 
House is as follows:

‘Whether the acquisition of an indefeasible title to property is capable of amounting to an appro-
priation of property belonging to another for the purposes of section 1(1) of the Theft Act 1968.’

In other words, the question is whether a person can ‘appropriate’ property belonging to 
another where the other person makes him an indefeasible gift of property, retaining no pro-
prietary interest or any right to resume or recover any proprietary interest in the property.

Before the enactment of the Theft Act 1968 English law required a taking and carrying 
away of the property as the actus reus of the offence. In 1968 Parliament chose to broaden 
the reach of the law of theft by requiring merely an appropriation. . . . 

44 [2000] 4 All ER 833, [2000] 3 WLR 1590.
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These provisions, and in particular the word ‘appropriates’ in section 1(1), read with the 
explanatory provision in section 3(1), have been authoritatively interpreted by the House in 
Lawrence [1972] AC 626 and Gomez [1993] AC 442. It will be a matter for consideration 
whether such earlier rulings are dispositive of the question of law before the House. . . . 

VI

Counsel for the appellant submitted in the fi rst place that the law as expounded in Gomez 
and Lawrence must be qualifi ed to say that there can be no appropriation unless the other 
party (the owner) retains some proprietary interest, or the right to resume or recover some 
proprietary interest, in the property. Alternatively, counsel argued that ‘appropriates’ should 
be interpreted as if the word ‘unlawfully’ preceded it. Counsel said that the effect of the 
decisions in Lawrence and Gomez is to reduce the actus reus of theft to ‘vanishing point’ 
(see Smith & Hogan, Criminal Law, 9th ed (1999), p 505). He argued that the result is to bring 
the criminal law ‘into confl ict’ with the civil law. Moreover, he argued that the decisions in 
Lawrence and Gomez may produce absurd and grotesque results. He argued that the mental 
requirements of dishonesty and intention of permanently depriving the owner of property 
are insuffi cient to fi lter out some cases of conduct which should not sensibly be regarded as 
theft. He did not suggest that the appellant’s dishonest and repellent conduct came within 
such a category. Instead he deployed four examples for this purpose, namely:

S makes a handsome gift to D because he believes that D has obtained a First. D has (1) 
not and knows that S is acting under that misapprehension. He makes the gift. There is 
here a motivational mistake which, it is submitted, does not avoid the transaction. (Glanville 
Williams, Textbook of Criminal Law, 1st ed (1978), p 788.)

P sees D’s painting and, thinking he is getting a bargain, offers £100,000 for it. D real-(2) 
ises that P thinks the painting is a Constable, but knows that it was painted by his sister and 
is worth no more than £100. He accepts P’s offer. D has made an enforceable contract and 
is entitled to recover and retain the purchase price. (Smith & Hogan, Criminal Law, pp 507, 
508.)

A buys a roadside garage business from B, abutting on a public thoroughfare; (3) 
unknown to A but known to B, it has already been decided to construct a bypass road 
which will divert substantially the whole of the traffi c from passing A’s garage. There is an 
enforceable contract and A is entitled to recover and retain the purchase price. The same 
would be true if B knew that A was unaware of the intended plan to construct a bypass 
road. (Compare Lord Atkin in Bell v Lever Brothers Ltd [1932] AC 161, 224.)

An employee agrees to retire before the end of his contract of employment, receiving (4) 
a sum of money by way of compensation from his employer. Unknown to the employer, 
the employee has committed serious breaches of contract which would have enabled the 
employer to dismiss him without compensation. Assuming that the employee’s failure to 
reveal his defaults does not affect the validity of the contract, so that the employee is entitled 
to sue for the promised compensation, is the employee liable to be arrested for the theft the 
moment he receives the money? (Glanville Williams, ‘Theft and Voidable Title’ [1981] Crim 
LR 666, 672.)

My Lords, at fi rst glance these are rather telling examples. They may conceivably have justi-
fi ed a more restricted meaning of section 3(1) than prevailed in Lawrence [1972] AC 626 and 
Gomez [1993] AC 442. The House ruled otherwise and I am quite unpersuaded that the 
House overlooked the consequences of its decision. On the facts set out in the examples a 
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jury could possibly fi nd that the acceptance of the transfer took place in the belief that the 
transferee had the right in law to deprive the other of it within the meaning of section 2(1)
(a) of the Act. Moreover, in such cases a prosecution is hardly likely and if mounted, is likely 
to founder on the basis that the jury will not be persuaded that there was dishonesty in the 
required sense. And one must retain a sense of perspective. At the extremity of the applica-
tion of legal rules there are sometimes results which may seem strange. A matter of judg-
ment is then involved. The rule may have to be recast. Sir John Smith has eloquently argued 
that the rule in question ought to be recast. I am unpersuaded. If the law is restated by adopt-
ing a narrower defi nition of appropriation, the outcome is likely to place beyond the reach of 
the criminal law dishonest persons who should be found guilty of theft. The suggested revi-
sions would unwarrantably restrict the scope of the law of theft and complicate the fair and 
effective prosecution of theft. In my view the law as settled in Lawrence and Gomez does 
not demand the suggested revision. Those decisions can be applied by judges and juries in a 
way which, absent human error, does not result in injustice.

Counsel for the appellant further pointed out that the law as stated in Lawrence [1972] 
AC 626 and Gomez [1993] AC 442 creates a tension between the civil and the criminal law. 
In other words, conduct which is not wrongful in a civil law sense may constitute the crime 
of theft. Undoubtedly, this is so. The question whether the civil claim to title by a convicted 
thief, who committed no civil wrong, may be defeated by the principle that nobody may ben-
efi t from his own civil or criminal wrong does not arise for decision. Nevertheless there is a 
more general point, namely that the interaction between criminal law and civil law can cause 
problems: compare J Beatson and AP Simester, ‘Stealing One’s Own Property’ (1999) 115 
LQR 372. The purposes of the civil law and the criminal law are somewhat different. In theory 
the two systems should be in perfect harmony. In a practical world there will sometimes be 
some disharmony between the two systems. In any event, it would be wrong to assume on 
a priori grounds that the criminal law rather than the civil law is defective. Given the jury’s 
conclusions, one is entitled to observe that the appellant’s conduct should constitute theft, 
the only available charge. The tension between the civil and the criminal law is therefore 
not in my view a factor which justifi es a departure from the law as stated in Lawrence and 
Gomez. Moreover, these decisions of the House have a marked benefi cial consequence. 
While in some contexts of the law of theft a judge cannot avoid explaining civil law concepts 
to a jury (e.g. in respect of section 2(1)(a)), the decisions of the House of Lords eliminate the 
need for such explanations in respect of appropriation. That is a great advantage in an overly 
complex corner of the law.

VII

My Lords, if it had been demonstrated that in practice Lawrence and Gomez were calculated 
to produce injustice that would have been a compelling reason to revisit the merits of the 
holdings in those decisions. That is however, not the case. In practice the mental require-
ments of theft are an adequate protection against injustice. In these circumstances I would 
not be willing to depart from the clear decisions of the House in Lawrence and Gomez. This 
brings me back to counsel’s principal submission, namely that a person does not appropri-
ate property unless the other (the owner) retains, beyond the instant of the alleged theft, 
some proprietary interest or the right to resume or recover some proprietary interest. This 
submission is directly contrary to the holdings in Lawrence and Gomez. It must be rejected. 
The alternative submission is that the word ‘appropriates’ should be interpreted as if the 
word ‘unlawfully’ preceded it so that only an act which is unlawful under the general law 
can be an appropriation. This submission is an invitation to interpolate a word in the carefully 
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brings me back to counsel’s principal submission, namely that a person does not appropri-
ate property unless the other (the owner) retains, beyond the instant of the alleged theft,
some proprietary interest or the right to resume or recover some proprietary interest. This
submission is directly contrary to the holdings in Lawrence and Gomez. It must be rejected.
The alternative submission is that the word ‘appropriates’ should be interpreted as if the
word ‘unlawfully’ preceded it so that only an act which is unlawful under the general law
can be an appropriation. This submission is an invitation to interpolate a word in the carefully
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crafted language of the Act of 1968. It runs counter to the decisions in Lawrence and Gomez 
and must also be rejected. It follows that the certifi ed question must be answered in the 
affi rmative.

VIII

In his judgment my noble and learned friend, Lord Hutton, concluded that the trial judge’s 
summing up on dishonesty was materially defective in particular respects which he lists and 
that the appeal should be allowed on this ground. In reluctant disagreement with Lord Hutton 
I take a different view. The House is clearly not confi ned to the certifi ed question. I agree that 
in the interests of justice one must look at the matter in the round. It is, however, relevant to 
bear in mind the context in which the points arise. First, the trial judge was not invited to give 
such special directions. Secondly, these points were not contained in the written grounds of 
appeal before the Court of Appeal. Thirdly, the points of criticism were not contained in the 
statement of facts and issues or in the printed cases. Fourthly, the House has not seen tran-
scripts of evidence. The relevance of this factor is that the House is inadequately informed 
as to the way in which the defence case was deployed before the judge and jury. And a sum-
ming up must always be tailored to the particular circumstances of each case.

My Lords, for my part the position would have been different if I had any lurking doubt 
about the guilt of the appellant on the charges for which she was convicted. In the light of 
a fair and balanced summing up and a very strong prosecution case, the jury accepted the 
prosecution case and rejected the appellant’s account as untruthful. They found that she 
had acted dishonestly by systematically raiding the savings in a building society account 
of a vulnerable person who trusted her. Even if one assumes that the judge ought to have 
directed more fully on dishonesty I am satisfi ed that the convictions are entirely safe. In these 
circumstances it is not necessary and indeed undesirable for the House to pronounce upon 
what directions should be given on dishonesty in cases akin to the present.

IX

My Lords, I would dismiss the appeal to the House.

Lord Hutton [dissenting]

In a criminal case this House is not confi ned to the certifi ed question and can consider other 
points if it is necessary to do so in the interests of justice: see Attorney-General for Northern 
Ireland v Gallagher [1963] AC 349. Therefore the question arises whether it is appropriate in 
this case for the House to consider the element of dishonesty.

. . . 
I therefore turn to consider dishonesty where the defendant contends, as in this case, that 

she received the money or property as a gift. My Lords, it appears contrary to common sense 
that a person who receives money or property as a gift could be said to act dishonestly, no 
matter how much ordinary and decent people would think it morally reprehensible for that 
person to accept the gift. Section 2(1)(b) of the Act recognises this common sense view by 
providing:

‘(1) A person’s appropriation of property belonging to another is not to be regarded as dishon-
est . . . (b) if he appropriates the property in the belief that he would have the other’s consent if the 
other knew of the appropriation and the circumstances of it . . . ’

It follows, a fortiori, that a person’s appropriation of property belonging to another should not 
be regarded as dishonest if the other person actually gives the property to him.
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. . . I think that in a case where the prosecution contends that the gift was invalid because 
of the mental incapacity of the donor it is necessary for the jury to consider that matter. 
I further consider that the judge must make it clear to the jury that they cannot convict 
unless they are satisfi ed (1) that the donor did not have the mental capacity to make a gift 
and (2) that the donee knew of this incapacity.

. . . 
But in my opinion in a case where the defendant contends that he or she received a gift, a 

direction based only on Ghosh is inadequate because it fails to make clear to the jury that if 
there was a valid gift there cannot be dishonesty, and in the present case there is the danger 
that, if the gift was not void for want of mental capacity, the jury might nevertheless convict 
on the basis that ordinary and decent people would think it dishonest for a younger woman 
to accept very large sums of money which constituted his entire savings from a naive man of 
low intelligence, and that the woman would have realised this.

Therefore I consider that in this case:

It was necessary for the judge to make clear to the jury that if there was a valid gift the (1) 
defendant could not be found to be dishonest no matter how much they thought her 
conduct morally reprehensible.

If the Crown were making the case that the gifts were invalid because Mr Dolphin (2) 
was mentally incapable of making a gift, it was necessary for the judge to give the jury 
a specifi c direction as to what degree of mental weakness would, in the light of the 
value of the gifts and the other circumstances of the case, make the donor incapable 
of making a valid gift.

The jury should have been directed that if they were satisfi ed that Mr Dolphin was (3) 
mentally incapable of making a gift, they should not convict unless they were satisfi ed 
that what the defendant did was dishonest by the standards of ordinary decent people 
and that the defendant must have realised this.

If the Crown were making the case that the gift was invalid because of undue infl uence (4) 
or coercion exercised by the defendant, it was necessary for the judge to give the jury a 
specifi c direction as to what would constitute undue infl uence or coercion.

The jury should have been directed that if they were satisfi ed that the gifts were invalid (5) 
by reason of undue infl uence or coercion, they should not convict unless they were sat-
isfi ed that what the defendant did was dishonest by the standards of ordinary decent 
people and that the defendant must have realised this.

The conduct of the defendant was deplorable and it may be that if the issues had been 
more clearly defi ned a jury would have been entitled to convict, but in my opinion the sum-
ming up was defective in the ways which I have described and the convictions should not 
stand. I consider, with respect, that the Court of Appeal erred in the present case because at 
[2000] 1 Cr App R 1, 7F–G it rejected the appellant’s submission as to dishonesty by referring 
to the separate issue of appropriation.

Accordingly, for the reasons which I have stated, I would allow the appeal and quash the 
convictions.

Lord Hobhouse of Woodborough [dissenting]

. . . The reasoning of the Court of Appeal therefore depends upon the disturbing acceptance 
that a criminal conviction and the imposition of custodial sanctions may be based upon con-
duct which involves no inherent illegality and may only be capable of being criticised on 
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grounds of lack of morality. This approach itself raises fundamental questions. An essential 
function of the criminal law is to defi ne the boundary between what conduct is criminal and 
what merely immoral. Both are the subject of the disapprobation of ordinary right-thinking 
citizens and the distinction is liable to be arbitrary or at least strongly infl uenced by considera-
tions subjective to the individual members of the tribunal. To treat otherwise lawful conduct 
as criminal merely because it is open to such disapprobation would be contrary to princi-
ple and open to the objection that it fails to achieve the objective and transparent certainty 
required of the criminal law by the principles basic to human rights.

I stress once more that it is not my view that the resort to such reasoning was necessary 
for the decision of the present case. I would be reluctant to think that those of your Lordships 
who favour dismissing this appeal have fallen into the trap of believing that, without adopting 
the reasoning of the Court of Appeal in this case, otherwise guilty defendants will escape 
justice. The facts of the present case do not justify such a conclusion nor do the facts of any 
other case which has been cited on this appeal. . . . 

[Lord Slynn of Hadley and Lord Jauncey of Tullichettle agreed with the speech of Lord 
Steyn.]

Appeal dismissed.

Th ese cases are, as we shall see in Part II, remarkably controversial. However, if nothing 
else, they make for an easy defi nition of appropriation. Th e assumption of any of the rights 
of an owner is appropriation, even if consented to by the victim and even if the transaction 
is a valid one under civil law. Whether or not the contract was void or voidable at common 
law is irrelevant to the question of appropriation. Indeed there can be an appropriation 
even if the victim does not lose out.45 Of course, where the victim does not lose out it will 
be rare that there is dishonesty, but one could imagine a case where a victim is persuaded to 
sell something they did not really want to sell for a fair price in circumstances which were 
dishonest. →4 (p.555)

However, there are several issues which are still uncertain in the law:

Can an omission amount to an appropriation?
Consider these facts. Ann goes to a supermarket with her toddler. On returning home she 
notices that her toddler had grabbed a toy from the shelves, which she had not paid for, and 
has now thrown the toy into the garden. If Ann just leaves the toy lying in the garden could 
this amount to appropriation? Th e Court of Appeal is yet to address the issue in detail, 
but it is submitted that an omission can be an appropriation because section 3(1) describes 
an appropriation as including ‘keeping . . . as owner’.46 However, to amount to ‘keeping . . . as 
owner’ it may be necessary to show that the defendant has kept the property for a signifi cant 
length of time. In Broom v Crowther 47 a defendant purchased a stolen theodolite. He later 
discovered it was stolen. He told the police, once he had found out that there was doubt 
over the origins of the theodolite, that he had not touched it, just kept it in his room. Th e 
Divisional Court quashed his conviction for theft  on the basis that he had not appropriated 
it since discovering that it was stolen (and thereby becoming dishonest). Th e court held that 

45 Wheatley and Penn v Commissioner of Police of the British Virgin Islands [2006] UKPC 24.
46 Indeed a conviction could be justifi ed applying the normal laws relating to omissions.
47 (1984) JP 592 (DC).
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he could not be said to be ‘keeping . . . as owner’ for the purposes of section 3 because he kept 
it only for a few days.

Can there be multiple appropriations?
A close reading of section 3 reveals the answer to be as follows. An individual can appropri-
ate a piece of property any number of times until he or she steals it. So if a person leaving a 
restaurant picks up someone else’s umbrella by mistake she will appropriate it every time she 
uses the umbrella, but once she has the mens rea for theft  she commits theft  just once and 
does not thereaft er continue to steal the property every time she uses it. Th e signifi cance of 
this tends to be in jurisdictional issues: in which country did the theft  take place? In Atakpu48 
the defendants hired a car in Germany. Th e defendants decided to steal the car, drove it to 
England, and were arrested in Dover. Th e Court of Appeal held that the defendants had not 
committed theft  in England. Th ey had appropriated it the moment they dishonestly decided 
permanently to deprive the owner of the car (somewhere in Germany or Belgium), but once 
they had stolen the car they were not continuing to steal it wherever they drove it.

Can there be appropriation by a bona fi de49 purchaser?
If a person buys a piece of property, in good faith, unaware that the property is stolen and 
then becomes aware that the property is stolen are they guilty of theft ? Th is is dealt with by 
section 3(2):

Where property or a right or interest in property is or purports to be transferred for value to 
a person acting in good faith, no later assumption by him of rights which he believed him-
self to be acquiring shall, by reason of any defect in the transferor’s title, amount to theft of 
the property.

So a person who buys a piece of property in good faith will not become a thief on discovering 
that the property is stolen. If the purchaser is aware that the property may be stolen when 
they buy it they are not acting in good faith and so are guilty. It should be noted that sec-
tion 3(2) applies only where the defendant has acquired the property by way of a purchase. 
It therefore does not apply in the case of gift s. A defendant who escapes liability for theft  
because of section 3(2) may still be guilty of handling stolen goods, an off ence which we 
shall discuss shortly.

QU E ST IONS
Matthew approaches some American tourists visiting London and off ers to sell them 1. 
Tower Bridge. Is this appropriation of the bridge? Can it therefore be theft ?
Belinda and Catherine go into a supermarket and decide to steal a tube of toothpaste. 2. 
Th ey pick up a tube, but then notice that a security guard is close by, and so they 
return the tube to the shelf and make a quick getaway, empty-handed. Have they 
committed theft ?

48 [1994] QB 69 (CA). See also Bowden [2002] EWCA Crim 1279, suggesting that the time at which a 
theft  was complete was a question for the jury.

49 Bona fi de means in good faith.

Where property or a right or interest in property is or purports to be transferred for value to 
a person acting in good faith, no later assumption by him of rights which he believed him-
self to be acquiring shall, by reason of any defect in the transferor’s title, amount to theft of
the property.
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Davina knocks on the door of an elderly 3. man and off ers to mow his small lawn for 
£100. Th e man thinks the price sounds high but likes the look of Davina and so 
agrees. She mows the lawn and he gives her £100. Is this theft ?

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

. intention permanently to deprive
Th e core meaning of the requirement that the defendant must intend permanently to deprive 
is straightforward, but it has been extended by section 6 of the Th eft  Act 1968. →5 (p.559)

Th e core meaning of ‘intentional deprivation’
Th e requirement of intentional deprivation means that borrowing does not normally 
amount to theft . Borrowing a friend’s dress without her consent is not theft , even if the dress 
is stolen on the aft ernoon before a party at which she had intended to wear the dress. Perhaps 
more surprisingly, if a person walks into a video rental shop, takes a video without paying for 
it, intending to return it a week later, this does not amount to theft  (although it amounts to 
another off ence).50 A few points should be stressed about the meaning of the requirement:

Intention
Th e defendant must intend permanently to deprive the victim of the item. So if Zhu, who 
is absent minded, borrows a friend’s book, there can be no theft , even though Zhu realizes 
there is a risk that he may never be able to return the book, unless Zhu intends never to 
return it.

Deprivation
What needs to be shown is that the defendant intended to deprive the victim of the property. 
It does not need to be shown that the defendant intended to acquire the property. So snatch-
ing an item from a rail passenger and throwing it out of a train window can amount to theft  
because the act will deprive the owner of the item, even if there was no intention to gain. Th is 
point is backed up by section 1(2) of the Th eft  Act 1968 which states:

It is immaterial whether the appropriation is made with a view to gain, or is made for the 
thief’s own benefi t.

Replacement of taken goods
What if the defendant took some property with the intention of replacing it with a similar 
item? For example, if the defendant took some bank notes from her employer’s safe, intend-
ing to return the same sum of money in the future, this would still be theft  (if the jury found 
it to be dishonest). Th e defendant intended to deprive the victim of the notes she took, even 
though she intended to return their equivalent value.51 In cases where the defendant intends 

50 e.g. the Th eft  Act 1978, s. 3.   51 Velumyl [1989] Crim LR 299 (CA).
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For guidance on answering this question, please visit the Online Resource Centre that
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

It is immaterial whether the appropriation is made with a view to gain, or is made for the
thief’s own benefi t.

www.oxfordtextbooks.co.uk/orc/herringcriminal5e/
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to provide a replacement for the item taken this will be very relevant in deciding whether 
there was dishonesty.

Th e defendant need not intend to deprive by the act of appropriation
It does not need to be shown that the defendant intended to deprive the owner of the prop-
erty by the act of appropriation. If Ian moves a tin of baked beans to a shelf by the door of the 
supermarket so that he can run off  with it a few minutes later this is theft , even though that 
moving is not intended to deprive the owner permanently. It is enough that Ian appropriates 
the property, while having an intention permanently to deprive the owner of it at some point 
in the future.

Conditional intention
Th e problem of conditional intention is best explained by an example. In Easom52 the 
defendant picked up a handbag in a cinema. He looked through it, but decided that there 
was nothing worth stealing. He was charged with theft  of ‘one handbag, one purse, one 
notebook, a quantity of tissues, a quantity of cosmetics and one pen’. He was acquitted on 
the basis that he could not be said to intend permanently to deprive the victim of any of 
these items. What he intended was permanently to deprive the victim of whatever he found 
of value. Th e general view is that the defendant could have been convicted if the charge had 
been carefully draft ed. If he had been charged with theft  of the contents of the handbag he 
could have been convicted on the basis that he intended permanently to deprive the victim 
of the contents (if he found them valuable). To avoid any possible diffi  culties an attempted 
theft  charge may be best in cases of this kind.

Section 6 and the extension to the key meaning of ‘permanent deprivation’
Section 6 provides an extended meaning to the phrase ‘intending permanently to deprive’.53 
It states:

A person appropriating property (1) belonging to another without meaning the other per-
manently to lose the thing itself is nevertheless to be regarded as having the intention 
of permanently depriving the other of it if his intention is to treat the thing as his own to 
dispose of regardless of the other’s rights; and a borrowing or lending of it may amount 
to so treating it if, but only if, the borrowing or lending is for a period and in circumstances 
making it equivalent to an outright taking or disposal.

Without prejudice to the generality of subsection (1) above, where a person, having pos-(2) 
session or control (lawful or not) of property belonging to another, parts with the property 
under a condition as to its return which he may not be able to perform, this (if done for 
purposes of his own and without the other’s authority) amounts to treating the property 
as his own to dispose of regardless of the other’s rights.

It must be admitted that the wording of this section is not clear. It appears that the section 
can apply in the following circumstances:

52 [1971] 2 QB 315, [1971] 2 All ER 945, [1971] 3 WLR 82 (CA).
53 See Steel (2008) for a detailed analysis of s. 6.

A person appropriating property(1) belonging to another without meaning the other per-
manently to lose the thing itself is nevertheless to be regarded as having the intention
of permanently depriving the other of it if his intention is to treat the thing as his own to
dispose of regardless of the other’s rights; and a borrowing or lending of it may amount
to so treating it if, but only if, the borrowing or lending is for a period and in circumstances
making it equivalent to an outright taking or disposal.

Without prejudice to the generality of subsection (1) above, where a person, having pos-(2)
session or control (lawful or not) of property belonging to another, parts with the property
under a condition as to its return which he may not be able to perform, this (if done for
purposes of his own and without the other’s authority) amounts to treating the property
as his own to dispose of regardless of the other’s rights.
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Th rowing taken items away
If John snatches the victim’s purse and runs off  with it, later throwing it into a bin, he may 
argue that he did not intend to deprive the owner of it because he would have been happy 
if the victim had recovered the item. John can be convicted of theft  relying on section 6(1) 
because he has ‘treated the property as his own’ and ‘disposed’ of it. In Mitchell54 the defend-
ants took the victim’s car and abandoned it a few miles from the victim’s house in a street 
with the hazard lights on. Th is was held not to amount to a disposal. It was emphasized that 
there was no attempt to conceal the car.

Selling the item back to the victim
If Tony takes Edward’s property and tries to sell it back to him he may try to argue that he 
did not intend permanently to deprive Edward of it because Tony intended the victim to 
buy the property and so get it back. Th is argument is not available because of section 6(1); in 
off ering the victim’s property back to Edward, Tony is treating the property as his own and 
intending to ‘dispose’ of it.

Ransoming property
If Simon takes a painting from Celia, but tells her he will return it to her if she pays a large 
sum of money, Simon may try to claim that he did not intend permanently to deprive the 
victim of the property because he intended Celia to pay the ransom and recover it. However, 
this situation is covered by section 6(1) and so is theft ; Simon has treated the property as his 
‘own to dispose of ’.55

Moving the defendant’s property
Can moving property amount to disposing of or dealing in it? Th e natural meaning of the 
word dispose might lead you to think not, but in the surprising decision in DPP v Lavender56 
Tuckey J appeared willing to accept it could in a case where the defendant moved a door 
from one council fl at to another. However, in Mitchell57 the defendants took the victim’s car 
and abandoned it a few miles from the victim’s house in a street with the hazard lights on. 
Th is was held not to amount to a disposal. It was emphasized that there was no attempt to 
conceal the car. Unfortunately the Court of Appeal did not discuss Lavender, and it is hard 
to reconcile the two cases.

Returning property in an impoverished state
What if the defendant borrowed the victim’s season ticket for his local football team and 
returned it once the season was over? Could the defendant argue that he did not intend 
permanently to deprive the victim of the ticket? Th is is covered by section 6(1) which states 
that if the borrowing is ‘equivalent to an outright taking or disposal’ then this amounts to 
an intention permanently to deprive. So although the ticket is returned, it is useless as the 
season is over and so it is equivalent to it being permanently taken. Th e defendant can there-
fore be convicted of theft .

Th e subsection is not as wide as might at fi rst appear because the borrowing must be 
equivalent to an outright taking. So if the season ticket was taken but returned with a few 

54 [2008] EWCA Crim 850. 55 Raphael [2008] EWCA Crim 1014.
56 [1994] Crim LR 297 (QBD).   57 [2008] EWCA Crim 850.
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games left , it is arguable that those takings are not equivalent to an outright taking. In DPP v 
SJ, PI, RC58 the defendants took the victim’s headphones, snapped them, and returned them. 
It was held that this could amount to theft . It did not need to be shown that the goodness of 
the property had been ‘completely exhausted’ for section 6 to apply; it was enough that the 
property had lost its practical usefulness. Th e defendants could therefore be convicted of 
theft  of the headphones.59

One question still unanswered is whether the goodness of value of the item is to be judged 
by the standards of the victim or objectively. If the defendant takes the victim’s wedding 
dress and returns it the day aft er the wedding then it could be argued that the objective value 
of the dress is undiminished, even though to the victim the taking of the dress was equiva-
lent to an outright taking.

Pawning the goods
If the defendant pawns or pledges goods, intending to pay back the debt and hence recover 
the item, this falls within section 6(2) and the defendant will be treated as intending perma-
nently to deprive.

Risking the property
If the defendant gambles the victim’s property or invests it in a risky investment the defend-
ant will be treated as intending to deprive the victim of it.60

R v Marshall
[1998] 2 Cr App R 282 (CA)

Th e three appellants asked members of the public leaving Victoria underground station 
for their travel cards or underground tickets. Th ey then resold the tickets on to other 
customers at a cheap price. Th ey were convicted of theft  of the tickets. Th ey appealed 
on the basis that it could not be said that they intended permanently to deprive London 
Underground of the tickets.

Lord Justice Mantell [reading the judgment of the court]

[Mantell LJ quoted the summary prepared by the appellants’ counsel of their argument:]

‘It is submitted by the Appellants that in the circumstances although there was an assumption 
of the rights of the owner contrary to section 3 of the Theft Act 1968 which amounted to an 
appropriation there was nevertheless no intention on their part to deprive London Underground 
Limited of the said ticket. They intended either to return them directly to London Underground 
Limited or to do so through the third party buyer without resale to London Underground Limited 
and without any loss in the virtue of the ticket when returned.’

The argument proceeds:

‘The ticket forms are pieces of paper printed over with information about the ticket. When returned 
to London Underground Limited they had no more and no less value than when they were originally 

58 [2002] EWHC 291 (Admin). 59 A charge of criminal damage would also lie in such a case.
60 Fernandes [1996] 1 Cr App R 175 (CA).
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Limited of the said ticket. They intended either to return them directly to London Underground
Limited or to do so through the third party buyer without resale to London Underground Limited
and without any loss in the virtue of the ticket when returned.’

The argument proceeds:

‘The ticket forms are pieces of paper printed over with information about the ticket. When returned
to London Underground Limited they had no more and no less value than when they were originally
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purchased. The return to London Underground, notwithstanding these intervening transactions 
involved no loss of virtue to London Underground Limited’s property.’

It was submitted s 6(1) of the Theft Act 1968 did not apply as that was only to be resorted to 
where there was a resale of the property to the original owner. It was further submitted that 
the issuing of a travel ticket was analogous to the drawing of a cheque and that as both were 
choses in action the reasoning in R v Preddy [1996] AC 815 was equally applicable.

It will be seen that the submission made on what is accepted to be the single issue in the 
appeal depends in part upon the misapprehension that the ticket forms would necessarily 
fi nd their way back into the possession of London Underground. That was the factual basis 
upon which the learned judge ruled. As mentioned, we are content to deal with this appeal 
on a similar basis.

On this point the judge ruled as follows:

‘I am satisfi ed that the essence of section 6 of the Theft Act 1968 is whether there was an 
intention to treat the tickets as their own regardless of the owner’s rights. Mr Taylor has drawn 
my attention in particular to the cases of R v Duru [1972] 58 Cr App Rep 151 and R v Preddy & 
Others [1996] 3 WLR 255 and referred me to the commentary by Professor Smith to the case of 
R v Mitchell (1993) Crim LR p.788. I note that all these cases involved cheques and for my part 
I am not prepared to extend to the underground what the High Court have found in relation to 
cheques.’

For the reasons which follow we consider that the judge was right.

[Lord Justice Mantell then quoted section 6(1):]

On its face the subsection would seem apt to cover the facts of the present case. The ticket 
belongs to London Underground. It has been appropriated by an Appellant. It is the exclu-
sive right of London Underground to sell tickets. By acquiring and re-selling the ticket the 
Appellant has an intention to treat the ticket as his own to dispose of regardless of London 
Underground’s right. However Mr Taylor and Mr Simpson have reminded us of what was said 
by Lord Lane, Lord Chief Justice in the case of R v Lloyd, Bhuee & Ali [1985] QB 829, [1985] 
2 All ER 661, at 666h–j of the latter report:

‘Bearing in mind the observation of Edmund Davis LJ in R v Warner (1970) 55 Cr App Rep 93, we 
would try to interpret the section in such a way as to ensure that nothing is construed as an inten-
tion permanently to deprive which would not prior to the 1968 Act have been so construed. Thus 
the fi rst part of section 6(1) seems to us to be aimed at the sort of case where a defendant takes 
things and then offers them back to the owner for the owner to buy if he wishes. If the taker intends 
to return them to the owner only upon such payment, then, on the wording of section 6(1) that is 
deemed to amount to the necessary intention permanently to deprive . . . ’

It is submitted, therefore, that the subsection is to be construed narrowly and confi ned to the 
sort of case of which Lord Lane gave an example and of which the present is not one . . . 

The principal submission put forward on behalf of the Appellants is that the issuing of the 
ticket is analogous to the drawing of a cheque in that in each instance a chose in action is 
created which in the fi rst case belongs to the customer and in the second to the payee. So 
by parity of reasoning with that advanced by Lord Goff in R v Preddy & Others [1996] AC 815 
the property acquired belonged to the customer and not London Underground and there can 
have been no intention on the part of the Appellant to deprive London Underground of the 
ticket which would in due course be returned to the possession of London Underground. 
Attractive though the submission appears at fi rst blush we do not think that it can possibly 
be correct.
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‘A “chose in action” is a known legal expression used to describe all personal rights of property 
which can only be claimed or enforced by action, and not by taking physical possession.’ (See 
Talkington v Magee [1902] 2 KB 427 per Channell J at 430)

On the issuing of an underground ticket a contract is created between London Underground 
and the purchaser. Under that contract each party has rights and obligations. Theoretically 
those rights are enforceable by action. Therefore it is arguable, we suppose, that by the 
transaction each party has acquired a chose in action. On the side of the purchaser it is rep-
resented by a right to use the ticket to the extent which it allows travel on the underground 
system. On the side of London Underground it encompasses the right to insist that the ticket 
is used by no one other than the purchaser. It is that right which is disregarded when the 
ticket is acquired by the Appellant and sold on. But here the charges were in relation to the 
tickets and travel cards themselves and a ticket form or travel card and, dare we say, a cheque 
form is not a chose in action. The fact that the ticket form or travel card may fi nd its way back 
into the possession of London Underground, albeit with its usefulness or ‘virtue’ exhausted, 
is nothing to the point. Section 6(1) prevails for the reasons we have given.

The Appellants by their pleas having acknowledged that they were acting dishonestly; it 
seems to us that there is no reason to consider the convictions unsafe and these appeals 
must be dismissed.

Appeals dismissed.

Off ences involving temporary deprivation
Parliament has created some special off ences to deal with temporary deprivations which 
are seen as suffi  ciently serious to justify a criminal conviction, even if they do not constitute 
theft . For example, it is an off ence to remove property from places open to the public61 (e.g. a 
museum, a church) or to take a conveyance (e.g. a car or motorcycle) without authority.62

. dishonesty
Th e meaning of dishonesty is a mixture of statute and common law. Th e starting point is 
section 2 of the Th eft  Act 1968, which sets out various circumstances in which the defendant 
will not be dishonest. If the defendant is not dishonest under section 2 that is the end of the 
case. He or she must be acquitted. If, however, the defendant is not covered by section 2, then 
it is necessary to consider the common law defi nition of theft . →6 (p.561)

Section 2 of the Th eft  Act 1968
Section 2 states:

A person’s appropriation of property (1) belonging to another is not to be regarded as 
dishonest—

if he appropriates the property in the belief that he has in law the right to deprive the (a) 
other of it, on behalf of himself or a third person; or

61 Th eft  Act 1968, s. 11(1).   62 Ibid, s. 12(1).
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if he appropriates the property (b) in the belief that he would have the other’s consent if 
the other knew of the appropriation and the circumstances of it; or

(except where the property came to him as trustee or personal representative) if he (c) 
appropriates the property in the belief that the person to whom the property belongs 
cannot be discovered by taking reasonable steps.

A person’s appropriation of property belonging to another may be dishonest notwith-(2) 
standing that he is willing to pay for the property.

Th is section defi nes three circumstances in which a person is not dishonest:

Section 2(1)(a): the defendant’s belief that he has the right to deprive 
the owner of the property
If the defendant believes that he or she is legally entitled to deal with the property as he or 
she does then there is no dishonesty. Th is belief does not have to be reasonable, nor does it 
have to be based on an accurate understanding of the law.63 Th e most obvious example of 
the section applying is where the defendant believes that the property is his or her own. For 
example, if Susan walks out of a restaurant taking someone else’s umbrella, believing it to 
be her own, she is not dishonest. She believes that she is entitled to deal with the property in 
this way. However, the subsection is wider than this. In Skivington64 a man held up a wages 
clerk, demanding his wife’s wages. He believed that he was entitled to demand the money 
and so there was no theft .65

It should be stressed that the subsection applies only where the defendant has a belief 
(even an unreasonable one) that he or she has the right in law to deal with the property. A 
belief that morally the defendant is entitled to deal with the property is insuffi  cient. Such a 
moral belief might possibly lead to a fi nding of not being dishonest on the basis of the com-
mon law defi nition of dishonesty.

Section 2(1)(b): belief that the owner would consent
A defendant is not dishonest if he or she believes that the owner would have consented to 
the taking. Th is subsection is most likely to apply where the defendant and the ‘victim’ are 
friends. Friends and relatives oft en use each other’s property knowing or assuming that the 
other would consent. It should be stressed that the issue here is not whether the owner does 
in fact consent, but whether the defendant believes that the victim would consent. Again the 
belief need not be a reasonable one, but it must be a genuine belief.

Section 2(1)(c): belief that the owner could not be found
Th is section deals with the situation where a person fi nds property which he or she believes 
has been abandoned. Th e key question is whether the owner can be found by taking rea-
sonable steps. If the defendant believes that the owner cannot be found then there is no 
theft . Again the belief must only be genuine; it does not have to be reasonable. Further, the 
defendant need believe only that reasonable steps would not identify the owner. If Elizabeth 
fi nds a wallet in a town square and keeps it, she may accept that if she spends the next three 

63 Small (1987) 86 Cr App R 170 (CA); Holden [1991] Crim LR 478 (CA).
64 [1968] 1 QB 166. 65 And therefore no robbery.
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weeks knocking on the door of every single house in the town she may fi nd the owner, 
but to do so would not be reasonable. One diffi  culty facing Elizabeth is that it may well be 
regarded as reasonable to hand the wallet in to the police. Another point worth noticing 
here is that even if Elizabeth is not dishonest when she fi rst picks up the wallet (because she 
believes it to be abandoned) she may subsequently discover who the owner is (e.g. she sees a 
notice in a shop announcing that the owner has lost the wallet). If thereaft er she appropri-
ates the property she can be convicted of theft .

Section 2(2) reiterates that merely intending to pay for an item does not negate theft . To 
take a pint of milk delivered to your neighbour’s door and leave the cash price for the milk 
can still be theft . Of course, leaving the money may be part of the defendant’s belief that the 
owner would not object to the taking. Imagine this: D is walking in the countryside and 
comes across a village shop, but fi nds no shopkeeper. Desperate for a chocolate bar, D takes 
the bar, but leaves cash behind. Th e mere fact that he leaves cash does not mean he is not 
dishonest. However, he may well be able to persuade the jury that he believed the shopkeeper 
would have no objection as long as he paid for what he took and so he was not dishonest 
under section 2(1)(a).

Th e common law test for dishonesty
If the defendant is not acquitted on the basis of section 2(1) the jury will go on to consider the 
common law test for dishonesty, set out in Ghosh:

R v Ghosh
[1982] QB 1053 (CA)66

Deb Baran Ghosh, a surgeon, claimed fees for carrying out operations in circumstances 
in which the prosecution said he should not have been paid. He was convicted of off ences 
contrary to sections 15(1) and 20(2) of the Th eft  Act 1968. Th e judge directed the jury to 
consider whether the appellant had been dishonest according to contemporary stand-
ards of honesty and dishonesty. He appealed on the basis that the judge’s direction on 
dishonesty had been wrong.

Lord Lane CJ [giving the judgment of the court]

This brings us to the heart of the problem. Is ‘dishonestly’ in section 1 of the Theft Act 1968 
intended to characterise a course of conduct? Or is it intended to describe a state of mind? 
If the former, then we can well understand that it could be established independently of the 
knowledge or belief of the accused. But if, as we think, it is the latter, then the knowledge 
and belief of the accused are at the root of the problem.

Take for example a man who comes from a country where public transport is free. On his 
fi rst day here he travels on a bus. He gets off without paying. He never had any intention 
of paying. His mind is clearly honest; but his conduct, judged objectively by what he has 
done, is dishonest. It seems to us that in using the word ‘dishonestly’ in the Theft Act 1968, 
Parliament cannot have intended to catch dishonest conduct in that sense, that is to say 
conduct to which no moral obloquy could possibly attach. This is suffi ciently established by 
the partial defi nition in section 2 of the Theft Act itself. All the matters covered by section 2(1) 

66 [1982] 2 All ER 689, [1982] 3 WLR 110, (1982) 75 Cr App R 154.

Lord Lane CJ [giving the judgment of the court]

This brings us to the heart of the problem. Is ‘dishonestly’ in section 1 of the Theft Act 1968
intended to characterise a course of conduct? Or is it intended to describe a state of mind?
If the former, then we can well understand that it could be established independently of the
knowledge or belief of the accused. But if, as we think, it is the latter, then the knowledge
and belief of the accused are at the root of the problem.

Take for example a man who comes from a country where public transport is free. On his
fi rst day here he travels on a bus. He gets off without paying. He never had any intention
of paying. His mind is clearly honest; but his conduct, judged objectively by what he has
done, is dishonest. It seems to us that in using the word ‘dishonestly’ in the Theft Act 1968,
Parliament cannot have intended to catch dishonest conduct in that sense, that is to say
conduct to which no moral obloquy could possibly attach. This is suffi ciently established by
the partial defi nition in section 2 of the Theft Act itself. All the matters covered by section 2(1)
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relate to the belief of the accused. Section 2(2) relates to his willingness to pay. A man’s belief 
and his willingness to pay are things which can only be established subjectively. It is diffi cult 
to see how a partially subjective defi nition can be made to work in harness with the test 
which in all other respects is wholly objective.

If we are right that dishonesty is something in the mind of the accused (what Professor 
Glanville Williams calls ‘a special mental state’), then if the mind of the accused is honest, it 
cannot be deemed dishonest merely because members of the jury would have regarded it as 
dishonest to embark on that course of conduct.

So we would reject the simple uncomplicated approach that the test is purely objective, 
however attractive from the practical point of view that solution may be.

There remains the objection that to adopt a subjective test is to abandon all standards but 
that of the accused himself, and to bring about a state of affairs in which ‘Robin Hood would 
be no robber’: Reg. v. Greenstein. This objection misunderstands the nature of the subjective 
test. It is no defence for a man to say ‘I knew that what I was doing is generally regarded as 
dishonest; but I do not regard it as dishonest myself. Therefore I am not guilty.’ What he is 
however entitled to say is ‘I did not know that anybody would regard what I was doing as 
dishonest.’ He may not be believed; just as he may not be believed if he sets up ‘a claim of 
right’ under section 2(1) of the Theft Act 1968, or asserts that he believed in the truth of a 
misrepresentation under section 15 of the Act of 1968. But if he is believed, or raises a real 
doubt about the matter, the jury cannot be sure that he was dishonest.

In determining whether the prosecution has proved that the defendant was acting dishon-
estly, a jury must fi rst of all decide whether according to the ordinary standards of reasonable 
and honest people what was done was dishonest. If it was not dishonest by those standards, 
that is the end of the matter and the prosecution fails.

If it was dishonest by those standards, then the jury must consider whether the defend-
ant himself must have realised that what he was doing was by those standards dishonest. 
In most cases, where the actions are obviously dishonest by ordinary standards, there will 
be no doubt about it. It will be obvious that the defendant himself knew that he was acting 
dishonestly. It is dishonest for a defendant to act in a way which he knows ordinary people 
consider to be dishonest, even if he asserts or genuinely believes that he is morally justifi ed 
in acting as he did. For example, Robin Hood or those ardent anti-vivisectionists who remove 
animals from vivisection laboratories are acting dishonestly, even though they may consider 
themselves to be morally justifi ed in doing what they do, because they know that ordinary 
people would consider these actions to be dishonest.

Cases which might be described as borderline, such as Boggeln v. Williams [1978] 1 
W.L.R. 873, will depend upon the view taken by the jury as to whether the defendant may 
have believed what he was doing was in accordance with the ordinary man’s idea of honesty. 
A jury might have come to the conclusion that the defendant in that case was disobedient or 
impudent, but not dishonest in what he did.

So far as the present case is concerned, it seems to us that once the jury had rejected 
the defendant’s account in respect of each count in the indictment (as they plainly did), the 
fi nding of dishonesty was inevitable, whichever of the tests of dishonesty was applied. If the 
judge had asked the jury to determine whether the defendant might have believed that what 
he did was in accordance with the ordinary man’s idea of honesty, there could only been 
one answer—and that is no, once the jury had rejected the defendant’s explanation of what 
happened.

In so far as there was a misdirection on the meaning of dishonesty, it is plainly a case for 
the application of the proviso to section 2(1) of the Criminal Appeal Act 1968.

Appeal dismissed.
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So then, aft er Ghosh, when the jury has to decide whether or not the defendant is dishonest 
they must consider two separate questions:

Was what the defendant did dishonest according to the standards of reasonable and (1) 
honest people?
Would the defendant realize that reasonable and honest people would regard what he (2) 
did as dishonest?

If the answer to both these questions is ‘yes’ then the defendant is dishonest. If the answer to 
either question is ‘no’ then the defendant is not dishonest.67

Although this is the full test for dishonesty the courts have made it clear that it need not 
be used in every case.68 Indeed only the fi rst question needs to be asked unless the defendant 
gives evidence that he or she thought his or her conduct was honest according to the stand-
ards of ordinary people.69 Also the Ghosh direction is not needed if the case is one of such 
obvious dishonesty that a jury could not believe a defendant who said he or she thought that 
the conduct was not dishonest. Th ree points in particular should be made about this test:

Th e standards of honesty of the ordinary person are a matter for the jury. It is not (1) 
for the judge to tell the jury what is or is not dishonest: it is a question for the jury, 
applying their understanding of contemporary standards.70 Further, jury members 
should not ask whether they themselves regard the conduct as dishonest, but consider 
whether ordinary people would regard it as dishonest.
It is irrelevant whether the defendant believes that his conduct is dishonest: what mat-(2) 
ters is whether the defendant’s conduct was dishonest according to the standards of 
reasonable and honest people and whether the defendant thought reasonable people 
would regard his conduct as dishonest. Consider these two examples:
(a) Th eresa, a nun, picks up a newspaper left  by a man on a train. Her high moral 

standards mean she feels that she is dishonest because she did not buy her own 
copy of the paper. Th e fact that she regards herself as dishonest is irrelevant 
because ordinary people would not (I suspect) regard such conduct as dishonest.

(b) Angelina, an ardent anti-fur protester, runs out of an exclusive clothes shop, tak-
ing some fur coats without paying for them. She regards this as honest, given the 
evils of fur trading, but she would probably have to admit that the majority of 
ordinary honest people would not be enlightened enough to see the goodness in 
her actions and would regard them as dishonest. She would therefore be dishonest 
under the Ghosh test.

(3) Th ere may be a diff erence between conduct being praiseworthy and being dishonest. 
Imagine an anti-pornography protester who goes into a ‘Private Shop’ and runs out 
with hard-core pornography which he then burns. Although (maybe) the majority of 
people may be sympathetic to his cause, and may even be impressed by his actions, 
they could not call them honest.

67 In Pattni, Dhunna, Soni and Poopalarajah [2001] Crim LR 570 an argument that the Ghosh test was so 
uncertain that it infringed Art. 7 of the European Convention on Human Rights failed.

68 Squire [1990] Crim LR 341; Goodall [2011] EWCA Crim 1887.
69 Brennan [1990] Crim LR 118 (CA); Buzalek and Schiff er [1991] Crim LR 130 (CA).
70 Feely [1973] QB 530 (CA). But in a case involving a business person (R v Goldman [1997] Crim LR 894 

(CA)) it was suggested that the jury considers whether the conduct was dishonest by the standards of the 
ordinary business person.
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Th ere is one major diffi  culty in interpreting the Ghosh test: are the facts to be taken as those 
as understood by the defendant? At fi rst the answer seems clear: yes. Lord Lane appeared to 
address the issue in Ghosh:

Take the man who comes from a country where public transport is free. On his fi rst day here 
he travels on a bus. He gets off without paying. He never has any intention of paying. His mind 
is clearly honest; but his conduct, judged objectively by what he has done, is dishonest.

Lord Lane concludes he is not dishonest because under the second limb he believes most 
people would regard his conduct as honest.71 Of course, he cannot believe that most people 
would regard it as honest to leave a bus without paying in a country where one has to pay 
for public transport, but as he believes it is free then he is not dishonest. But consider an 
anti-abortion protester who believes that abortion is murder and so steals equipment from 
a clinic to prevent abortions. It may well be that most people would think it honest to take 
some equipment from a clinic in order to stop a person committing murder, but they would 
not think that abortion was murder. Th e answer, it seems, is that the facts must be taken as 
the defendant believes that most people would think them to be.
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 robbery
Section 8 of the Th eft  Act 1968:

A person is guilty of robbery if he steals, (1) and immediately before or at the time of doing 
so, and in order to do so, he uses force on any person or puts or seeks to put any person 
in fear of being then and there subjected to force.

A person guilty of robbery, or of an assault with intent to rob, shall on conviction be liable (2) 
to imprisonment for life.

In essence robbery is made up of two elements:

It must be shown that the defendant has committed theft . Th e (1) mens rea and actus reus 
of theft  must be proved.72

It must be shown that the defendant has used or threatened force at the time of the (2) 
theft . Within this apparently simple requirement there are in fact three elements:
(a) Th ere must be the use of force or threat of force. Force is to be given its ordi-

nary meaning by the jury. However, the level of force need be of only a minimal 

71 Griew (1985).   72 Forrester [1992] Crim LR 793 (CA).

Take the man who comes from a country where public transport is free. On his fi rst day here
he travels on a bus. He gets off without paying. He never has any intention of paying. His mind
is clearly honest; but his conduct, judged objectively by what he has done, is dishonest.

F U RT H E R R E A DI NG
Griew, E. (1995) Th e Th eft  Acts 1968 and 1978 (London: Sweet & Maxwell).
Harris, J.W. (1996b) ‘Who Owns My Body?’ Oxford Journal of Legal Studies 16: 55.
Ormerod, D. and Williams, D. (2007) Smith’s Law of Th eft (Oxford: OUP).ft
Spencer, J. (1977) ‘Th e Metamorphosis of Section 6’ Criminal Law Review 653.w

A person is guilty of robbery if he steals, (1) and immediately before or at the time of doing
so, and in order to do so, he uses force on any person or puts or seeks to put any person
in fear of being then and there subjected to force.

A person guilty of robbery, or of an assault with intent to rob, shall on conviction be liable(2) 
to imprisonment for life.
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kind. In Dawson73 it was suggested that a nudge from the defendant while taking 
someone’s wallet amounted to force. Th e force can be used against the person or 
against the property, but only if the touching of the property aff ects the victim’s 
body.74 Th ere is a fi ne line to be drawn here: simply pulling property out of a bag 
would not of itself amount to force, but pulling the item out of the victim’s grasp 
so that the victim’s body was moved would amount to robbery. Th e force need 
not be used or threatened against the victim of theft . It would be robbery for the 
defendant to threaten to hit a baby if her father did not hand over his wallet. Also 
there is no need to show that the victim was afraid, as long as there was the use of 
force or threat of force.75

(b) Th e force must be used in order to steal and not for any other purpose. Th is means 
that the defendant must be aware that he or she is using force and intends to use 
that force in order to steal. Th e accidental use of force cannot therefore form the 
basis of a robbery charge.

(c) Th e force must be used at the time of the theft  or immediately before it.76 It is not 
robbery if the force is used simply in order to make a getaway from a scene of a 
theft . Th e following case demonstrates the signifi cance of this point: →7 (p.567)

R v Hale
(1979) 68 Cr App R 415 (CA)77

Robert Hale was charged with robbery. He and McGuire knocked on the door of Mrs 
Carrett. Hale covered Mrs Carrett’s mouth to prevent her screaming while McGuire 
went upstairs and took a jewellery box. Th ey then tied her up before leaving the house. 
Th e trial judge had directed the jury that they could convict the appellant of robbery if 
they felt sure that by use of force or threats of force he had stolen her property. Th e appel-
lant was convicted, but appealed on the basis that the direction could have indicated to 
the jury that they were permitted to convict if he had used force to enable him to escape 
and that was a misdirection.

Lord Justice Eveleigh

In the present case there can be little doubt that if the appellant had been interrupted after 
the seizure of the jewellery box the jury would have been entitled to fi nd that the appellant 
and his accomplice were assuming the rights of an owner at the time when the jewellery box 
was seized. However, the act of appropriation does not suddenly cease. It is a continuous act 
and it is a matter for the jury to decide whether or not the act of appropriation has fi nished. 
Moreover, it is quite clear that the intention to deprive the owner permanently, which accom-
panied the assumption of the owner’s rights was a continuing one at all material times. This 

73 [1976] Crim LR 692 (CA).
74 Clouden [1987] Crim LR 56 (CA); Corcoran v Anderton (1980) 71 Cr App R 104 (CA).
75 In B and R v DPP [2007] EWHC 739 (Admin) convictions for robbery were upheld aft er the defendant 

threatened force and took the victim’s property, even though the victim gave evidence that the threats had 
not made him fearful.

76 Th is can require some careful consideration of when the theft  has been completed (Hale (1978) 68 Cr 
App R 415 (CA)).

77 [1979] Crim LR 596.

Lord Justice Eveleigh

In the present case there can be little doubt that if the appellant had been interrupted after
the seizure of the jewellery box the jury would have been entitled to fi nd that the appellant
and his accomplice were assuming the rights of an owner at the time when the jewellery box
was seized. However, the act of appropriation does not suddenly cease. It is a continuous act
and it is a matter for the jury to decide whether or not the act of appropriation has fi nished.
Moreover, it is quite clear that the intention to deprive the owner permanently, which accom-
panied the assumption of the owner’s rights was a continuing one at all material times. This
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Court therefore rejects the contention that the theft had ceased by the time the lady was tied 
up. As a matter of common-sense the appellant was in the course of committing theft; he 
was stealing.

There remains the question whether there was robbery. Quite clearly the jury were at lib-
erty to fi nd the appellant guilty of robbery relying upon the force used when he put his hand 
over Mrs. Carrett’s mouth to restrain her from calling for help. We also think that they were 
also entitled to rely upon the act of tying her up provided they were satisfi ed (and it is diffi cult 
to see how they could not be satisfi ed) that the force so used was to enable them to steal. 
If they were still engaged in the act of stealing the force was clearly used to enable them to 
continue to assume the rights of the owner and permanently to deprive Mrs. Carrett of her 
box, which is what they began to do when they fi rst seized it.

Taking the summing-up as a whole, and in relation to the particular facts of this case, the 
jury could not have thought that they were entitled to convict if the force used was not at the 
time of the stealing and for the purpose of stealing. The learned judge said ‘In order to be sure 
that the person is guilty of robbery you have to be sure they were stealing.’ While the use of 
the words complained of would not serve as an alternative defi nition of robbery and could, if 
standing alone, be open to the criticism that the learned judge was arriving at a conclusion of 
fact which the jury had to decide, those words did not stand alone and this Court is satisfi ed 
that there was no misdirection. This appeal is accordingly dismissed.

Appeal dismissed.

 assault with intent to rob
Th is off ence was created by section 8(2) of the Th eft  Act 1968. It must be shown that the 
defendant committed an assault or battery with the intent to rob.

 handling stolen goods
Th e following are the key provisions of the Th eft  Act 1968 dealing with the off ence of han-
dling stolen goods:

Section 22 of the Th eft  Act 1968 states:

A person handles stolen goods(1)  if (otherwise than in the course of the stealing) knowing 
or believing them to be stolen goods he dishonestly receives the goods, or dishonestly 
undertakes or assists in their retention, removal, disposal or realisation by or for the ben-
efi t of another person, or if he arranges to do so.

Goods are interpreted in section 34(2)(b):

‘goods’, except insofar as the context otherwise requires, includes money and every other 
description of property except land, and includes things severed from the land by stealing.

Court therefore rejects the contention that the theft had ceased by the time the lady was tied
up. As a matter of common-sense the appellant was in the course of committing theft; he
was stealing.

There remains the question whether there was robbery. Quite clearly the jury were at lib-
erty to fi nd the appellant guilty of robbery relying upon the force used when he put his hand
over Mrs. Carrett’s mouth to restrain her from calling for help. We also think that they were
also entitled to rely upon the act of tying her up provided they were satisfi ed (and it is diffi cult
to see how they could not be satisfi ed) that the force so used was to enable them to steal.
If they were still engaged in the act of stealing the force was clearly used to enable them to
continue to assume the rights of the owner and permanently to deprive Mrs. Carrett of her
box, which is what they began to do when they fi rst seized it.

Taking the summing-up as a whole, and in relation to the particular facts of this case, the
jury could not have thought that they were entitled to convict if the force used was not at the
time of the stealing and for the purpose of stealing. The learned judge said ‘In order to be sure
that the person is guilty of robbery you have to be sure they were stealing.’ While the use of
the words complained of would not serve as an alternative defi nition of robbery and could, if
standing alone, be open to the criticism that the learned judge was arriving at a conclusion of
fact which the jury had to decide, those words did not stand alone and this Court is satisfi ed
that there was no misdirection. This appeal is accordingly dismissed.

Appeal dismissed.

A person handles stolen goods(1) if (otherwise than in the course of the stealing) knowing
or believing them to be stolen goods he dishonestly receives the goods, or dishonestly
undertakes or assists in their retention, removal, disposal or realisation by or for the ben-
efi t of another person, or if he arranges to do so.

‘goods’, except insofar as the context otherwise requires, includes money and every other
description of property except land, and includes things severed from the land by stealing.



540 |  criminal law: text, cases, and materials

Section 24(2) of the Th eft  Act 1968 expands the scope of the off ence:

For purposes of these provisions references to stolen goods shall (2) include, in addition to 
the goods originally stolen and parts of them (whether in their original state or not),

any other goods which directly or indirectly represent or have at any time represented (a) 
the stolen goods in the hands of the thief as being the proceeds of any disposal or 
realisation of the whole or part of the goods stolen or of goods so representing the 
stolen goods; and

any other goods which directly or indirectly represent or have at any time represented (b) 
the stolen goods in the hands of a handler of the stolen goods or any part of them 
as being the proceeds of any disposal or realisation of the whole or part of the stolen 
goods handled by him or of goods so representing them.

But no goods shall be regarded as having continued to be stolen goods after they have (3) 
been restored to the person from whom they were stolen or to other lawful possession or 
custody, or after that person and any other person claiming through him have otherwise 
ceased as regards those goods to have any right to restitution in respect of the theft.

For purposes of the provisions of this Act relating to goods which have been stolen (4) 
(including subsections (1) to (3) above) goods obtained in England or Wales or elsewhere 
either by blackmail or in the circumstances described in section 15(1) of this Act shall be 
regarded as stolen; and ‘steal’, ‘theft’ and ‘thief’ shall be construed accordingly.

Th e maximum sentence is 14 years’ imprisonment. At fi rst this seems surprising as the 
maximum sentence for theft  itself is only seven years. One explanation off ered by the courts 
is that if there were no handlers willing to receive and distribute the goods there would be 
fewer theft s.78

Th is off ence can be broken down into four elements:

. it must be shown that the goods have already 
been stolen

It is not necessary for the prosecution to prove who stole the goods, as long as it is clear the 
goods have been stolen by someone.80 If the defendant believes the goods to be stolen, but in 
fact they are not, then the defendant may be guilty of an attempted handling off ence.81 Th e 
off ence covers not only stolen goods, but also the proceeds of stolen goods. So if Robby steals 
a car and sells it for £1,000 and then passes the £1,000 to his friend, Lucy, then Lucy can be 
convicted of handling if she has the necessary mens rea. Section 24(3) (quoted above) pro-
vides that goods will cease to be stolen in various situations: most notably where goods have 
been returned to the person from whom they were stolen or the goods have been recovered 
by the police.82 So if a person took from a police car stolen property which had been found 

78 Shelton (1993) 15 Cr App R (S) 415 (CA); Tokeley-Parry [1999] Crim LR 578 (CA).
79 As well as goods that are actually stolen the off ence covers handling goods obtained through robbery, 

burglary, blackmail, and by deception (Th eft  Act 1968, s. 24(4)).
80 Forsyth [1997] 2 Cr App R 299 (CA). Goods would be stolen even if the ‘thief ’ were able to rely on an 

excuse (e.g. duress) and so not be guilty of the off ence of theft .
81 Criminal Attempts Act 1981, s. 1(2). See Haughton v Smith [1975] AC 476 (HL).
82 Attorney-General’s Reference (No. 1 of 1974) (1974) 59 Cr App R 203 (CA); Parker v British Airways 

Board [1982] 1 All ER 834 (CA); and Greater London Metropolitan Police Commissioner v Streeter (1980) 71 

For purposes of these provisions references to stolen goods shall (2) include, in addition to
the goods originally stolen and parts of them (whether in their original state or not),

any other goods which directly or indirectly represent or have at any time represented(a)
the stolen goods in the hands of the thief as being the proceeds of any disposal or
realisation of the whole or part of the goods stolen or of goods so representing the
stolen goods; and

any other goods which directly or indirectly represent or have at any time represented(b) 
the stolen goods in the hands of a handler of the stolen goods or any part of them
as being the proceeds of any disposal or realisation of the whole or part of the stolen
goods handled by him or of goods so representing them.

But no goods shall be regarded as having continued to be stolen goods after they have(3)
been restored to the person from whom they were stolen or to other lawful possession or
custody, or after that person and any other person claiming through him have otherwise
ceased as regards those goods to have any right to restitution in respect of the theft.

For purposes of the provisions of this Act relating to goods which have been stolen(4) 
(including subsections (1) to (3) above) goods obtained in England or Wales or elsewhere
either by blackmail or in the circumstances described in section 15(1) of this Act shall be
regarded as stolen; and ‘steal’, ‘theft’ and ‘thief’ shall be construed accordingly.



8 theft, handling, and robbery | 541

by the police the person would not be guilty of handling, but could, of course, be charged 
with theft .

. it must be shown that the defendant 
handled the property

DE F I N I T ION
It must be shown that the defendant engaged in or arranged one of the following:

receiving the property; or(1) 
undertaking any of the following:(2) 

retention;(a) 
removal;(b) 
disposal;(c) 
realization(d) 

of the goods either by another or for another’s benefi t; or
(3) assisting in any of the following:

retention;(a) 
removal;(b) 
disposal;(c) 
realization(d) 

of the goods either by another or for another’s benefi t.

Th e terms used here are readily understandable and are to be given their normal meaning. 
But a few points of clarifi cation may assist:

Receiving involves taking goods into your possession or control. Th is means that the (1) 
accused must be aware that he has possession or control of the items.83 If the defend-
ant is not aware when he or she receives the property that it is stolen, but later becomes 
aware that it is, then it is better to charge the defendant on the basis of retention, rather 
than receiving.84 Merely touching the goods may be insuffi  cient to amount to receiv-
ing. In Hobson v Impett85 the defendant helped a thief unload stolen goods from a 
lorry. Th is was held not to amount to receiving them.
Assisting has been held to involve help or encouragement and requires more than sim-(2) 
ply using property that someone else is retaining.86 Lying to the police about whether 
there is stolen property on someone’s premises is suffi  cient to amount to assisting 
another.87 But in Brown88 it was suggested that a failure to inform the police about 
where stolen goods were did not amount to assisting in the retention of goods.89

Cr App R 113 (CA) provide detailed discussion of when property can be said to have entered the lawful pos-
session or custody of the police.

83 Hobson v Impett (1957) 41 Cr App R 138. 84 Pitchley (1973) 57 Cr App R 30 (CA).
85 (1957) 41 Cr App R 138. 86 Sanders (1982) 75 Cr App R 84 (CA).
87 Kanwar (1982) 75 Cr App R 87 (CA). 88 [1970] 1 QB 105 (CA).
89 See also Kanwar (1982) 75 Cr App R 87 (CA).

DE F I N I T ION
It must be shown that the defendant engaged in or arranged one of the following:

receiving the property; or(1) 
undertaking any of the following:(2)

retention;(a)
removal;(b)
disposal;(c)
realization(d) 

of the goods either by another or for another’s benefi t; or
(3) assisting in any of the following:

retention;(a)
removal;(b)
disposal;(c)
realization(d) 

of the goods either by another or for another’s benefi t.
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Th e handling must be ‘otherwise than in the course of stealing’. Th is is not to say that (3) 
a thief cannot also be a handler, but that it must be shown that there was an act of 
handling which occurred aft er the theft  had taken place.90 Once all the elements of 
theft  are established the defendant is guilty of theft  and he or she does not continually 
steal each time he or she touches the item thereaft er.91 Further, appropriation, once 
the theft  has occurred, can amount to handling.
Th e defendant must have received the property ‘by or for the benefi t of another’. If (4) 
the defendant is not alleged to have received the property, but one of the other forms 
of handling is being relied upon then it needs to be shown that the defendant acted 
for the benefi t of another. Th e leading case is the following decision of the House of 
Lords which decided that the sale of a car to someone could not be said to be for the 
benefi t of another:

R v Bloxham
[1983] AC 109 (HL)92

Albert Bloxham agreed to buy a car for £1,300. At that time he did not know that the 
car had been stolen. He paid £500 on account and agreed to pay the balance once the 
registration documents were produced. Th ey never were. Eleven months later he sus-
pected that the car had been stolen and so he sold it to a third party for £200. He was 
charged with handling stolen goods. At his trial he argued that he had not disposed of 
or realized the car ‘for the benefi t of another’. Th e trial judge rejected this argument, 
holding that the purchaser had gained a benefi t in that he had acquired use of the car, 
if not good legal title to it. He appealed to the Court of Appeal which upheld the trial 
judge’s ruling.

Lord Bridge of Harwich [delivering a speech with which their other 
Lordships agreed]

The [Court of Appeal] certifi ed the following point of law of general public importance as 
involved in their decision:

‘Does a bona fi de purchaser for value commit an offence of dishonestly undertaking the disposal 
or realisation of stolen property for the benefi t of another if when he sells the goods on he knows 
or believes them to be stolen?’

The full text of s 22(1) of the Theft Act 1968 reads:

‘A person handles stolen goods if (otherwise than in the course of the stealing) knowing or believ-
ing them to be stolen goods he dishonestly receives the goods, or dishonestly undertakes or 
assists in their retention, removal, disposal or realisation by or for the benefi t of another person, or 
if he arranges to do so.’

It is, I think, now well settled that this subsection creates two distinct offences, but no more 
than two. The fi rst is equivalent to the old offence of receiving under s 33 of the Larceny Act 
1916. The second is a new offence designed to remedy defects in the old law and can be 

90 Bosson [1999] Crim LR 596 (CA). 91 Atakpu and Abrahams [1994] QB 69 (CA).
92 [1982] 1 All ER 582, [1982] 2 WLR 392, (1982) 74 Cr App R 279.

Lord Bridge of Harwich [delivering a speech with which their other 
Lordships agreed]

The [Court of Appeal] certifi ed the following point of law of general public importance as
involved in their decision:

‘Does a bona fi de purchaser for value commit an offence of dishonestly undertaking the disposal
or realisation of stolen property for the benefi t of another if when he sells the goods on he knows
or believes them to be stolen?’

The full text of s 22(1) of the Theft Act 1968 reads:

‘A person handles stolen goods if (otherwise than in the course of the stealing) knowing or believ-
ing them to be stolen goods he dishonestly receives the goods, or dishonestly undertakes or
assists in their retention, removal, disposal or realisation by or for the benefi t of another person, or
if he arranges to do so.’

It is, I think, now well settled that this subsection creates two distinct offences, but no more
than two. The fi rst is equivalent to the old offence of receiving under s 33 of the Larceny Act
1916. The second is a new offence designed to remedy defects in the old law and can be
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committed in any of the various ways indicated by the words from ‘undertakes’ to the end 
of the subsection . . . 

The critical words to be construed are ‘undertakes . . . their . . . disposal or realisation . . . for 
the benefi t of another person’. Considering these words fi rst in isolation, it seems to me that, 
if A sells his own goods to B, it is a somewhat strained use of language to describe this as a 
disposal or realisation of the goods for the benefi t of B. True it is that B obtains a benefi t from 
the transaction, but it is surely more natural to say that the disposal or realisation is for A’s 
benefi t than for B’s. It is the purchase, not the sale, that is for the benefi t of B. It is only when 
A is selling as agent for a third party C that it would be entirely natural to describe the sale as 
a disposal or realisation for the benefi t of another person.

But the words cannot, or course, be construed in isolation. They must be construed in 
their context, bearing in mind, as I have pointed out, that the second half of the section 
creates a single offence which can be committed in various ways. I can ignore for present 
purposes the concluding words ‘or if he arranges to do so’, which throw no light on the 
point at issue. The preceding words contemplate four activities (retention, removal, dis-
posal, realisation). The offence can be committed in relation to any one of these activities 
in one or other of two ways. First, the offender may himself undertake the activity for the 
benefi t of another person. Second, the activity may be undertaken by another person and 
the offender may assist him. Of course, if the thief or an original receiver and his friend 
act together in, say, removing the stolen goods, the friend may be committing the offence 
in both ways. But this does not invalidate the analysis, and if the analysis holds good it 
must follow, I think, that the category of other persons contemplated by the subsection is 
subject to the same limitations in whichever way the offence is committed. Accordingly, 
a purchaser, as such, of stolen goods cannot, in my opinion, be ‘another person’ within 
the subsection, since his act of purchase could not sensibly be described as a disposal 
or realisation of the stolen goods by him. Equally, therefore, even if the sale to him could 
be described as a disposal or realisation for his benefi t, the transaction is not, in my view, 
within the ambit of the subsection.

Certifi ed question answered in the negative. Order appealed from reversed. Conviction quashed.

. it must be shown that the defendant knew or 
believed that the goods were stolen
It must be shown that at the time of the handling the defendant knew or believed that the 
goods were stolen.93 Th e test is subjective. It does not matter whether a reasonable person 
would have known the goods were stolen. What matters is what the defendant knew.94 Th e 
words knowledge and belief are to be given their normal meaning95 and the matter should 
be left  to the ‘common sense of the jury’.96

It should be noted that the defendant must know or believe. Clearly, it will be rare for a 
defendant to know goods are stolen. Th e courts, however, have said that suspicion is not 
enough: the defendant must conclude that the goods are stolen.97 Th e most diffi  cult cases 
involve the concept of wilful blindness. Th is is where the defendant decides not to ask any 
questions and just assumes the goods are legitimate, while he or she is aware in the ‘back of 

93 For an excellent discussion, see Shute (2002). 94 Atwal v Massey [1971] 3 All ER 881.
95 Forsyth [1997] 2 Cr App R 299 (CA). 96 Waller LJ in Reader (1977) 66 Cr App R 33, 36.
97 Forsyth [1997] 2 Cr App R 299 (CA).

committed in any of the various ways indicated by the words from ‘undertakes’ to the end
of the subsection . . .

The critical words to be construed are ‘undertakes . . . their . . . disposal or realisation . . . for
the benefi t of another person’. Considering these words fi rst in isolation, it seems to me that,
if A sells his own goods to B, it is a somewhat strained use of language to describe this as a
disposal or realisation of the goods for the benefi t of B. True it is that B obtains a benefi t from
the transaction, but it is surely more natural to say that the disposal or realisation is for A’s
benefi t than for B’s. It is the purchase, not the sale, that is for the benefi t of B. It is only when
A is selling as agent for a third party C that it would be entirely natural to describe the sale as
a disposal or realisation for the benefi t of another person.

But the words cannot, or course, be construed in isolation. They must be construed in
their context, bearing in mind, as I have pointed out, that the second half of the section
creates a single offence which can be committed in various ways. I can ignore for present
purposes the concluding words ‘or if he arranges to do so’, which throw no light on the
point at issue. The preceding words contemplate four activities (retention, removal, dis-
posal, realisation). The offence can be committed in relation to any one of these activities
in one or other of two ways. First, the offender may himself undertake the activity for the
benefi t of another person. Second, the activity may be undertaken by another person and
the offender may assist him. Of course, if the thief or an original receiver and his friend
act together in, say, removing the stolen goods, the friend may be committing the offence
in both ways. But this does not invalidate the analysis, and if the analysis holds good it
must follow, I think, that the category of other persons contemplated by the subsection is
subject to the same limitations in whichever way the offence is committed. Accordingly,
a purchaser, as such, of stolen goods cannot, in my opinion, be ‘another person’ within
the subsection, since his act of purchase could not sensibly be described as a disposal
or realisation of the stolen goods by him. Equally, therefore, even if the sale to him could
be described as a disposal or realisation for his benefi t, the transaction is not, in my view,
within the ambit of the subsection.

Certifi ed question answered in the negative. Order appealed from reversed. Conviction quashed.
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his mind’ that there must be question marks over the origins of the goods. Th e courts have 
held that such wilful blindness does not amount to knowledge.98

. the defendant was dishonest
To convict the defendant of handling the jury must be persuaded that the defendant was 
dishonest. Th e Ghosh test99 for dishonesty will be used. However, it will be rare that someone 
who is handling what he or she knows or believes to be stolen goods will be able to claim suc-
cessfully that he or she was acting honestly.100 It may be that a defendant can claim that he or 
she was intending to return the goods to the original owner or the police.
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 money laundering offences
Closely allied to handling off ences are those involving money laundering. Th e Criminal 
Justice Act 1988, as amended by the Criminal Justice Act 1993, Part III, and the Money 
Laundering Regulations 1993 contain most of the important money laundering off ences.

part ii: theft and theory
 introduction to property offences
. in what way do property offences harm victims?
It is common when looking at the criminal law to distinguish between property off ences 
and off ences against the person. Th is is understandable as they appear to involve quite dif-
ferent kinds of harm. Indeed property off ences are oft en said to be less serious than off ences 

98 Griffi  ths (1974) 60 Cr App R 14. See also Hall (1985) 81 Cr App R 260 (CA). Th ere is a special rule of 
evidence known as the doctrine of recent possession which enables the jury to infer knowledge or belief from 
the fact that the accused was in possession of goods which had been recently stolen.

99 See p.536. 100 Roberts (1987) 84 Cr App R 117.
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against the person. In part this is because oft en lost or damaged property (or at least its 
equivalent)101 can be restored, but this is not true in the case of a physical injury.102 However, 
it should not be forgotten that property off ences can cause great emotional distress to the 
victim (burglary in particular). Further, the ownership and enjoyment of property are seen 
by some as an essential aspect of the expression and realization of human personality.103 In 
the following passage, John Gardner and Stephen Shute discuss why it would be wrong to 
dismiss property off ences as being trivial wrongs and why property rights matter to indi-
viduals and society:

J. Gardner and S. Shute, ‘The Wrongness of Rape’ in J. Horder (ed.) Oxford 
Essays in Jurisprudence (Oxford: OUP, 2000), 199–203

What is our interest in property? Only some brief remarks are possible here. Those who 
focus on productivity are, fundamentally, on the right track so long as ‘productivity’ is con-
strued widely enough to include the provision of shelter, security, comfort, amusement, 
and other benefi ts to the property-holder. The importance of property lies basically in the 
valuable things we can do with that property that we cannot so easily do without it. This 
we will call its use-value. Aspects of property rights other than the right to use property 
are basically derivative of the use-value of property. The value of being able to acquire and 
transfer property, for example, is basically the value of property’s ending up where it can 
best be used. In conditions of global and indiscriminate abundance property rights may lose 
their basic moral purchase, because in these conditions everyone has more than they can 
use. The question whether something could best be used by a person other than the person 
who holds it is less prone to arise, for there is always plenty left to go round. But in times of 
scarcity or of merely local or discriminate abundance (i.e. abundance from which some are 
excluded, leaving them in conditions of scarcity) the question is always live: could this thing 
be better used by someone else? The idea of a property right to such things is that, up to 
a point, the question of where something is better used can least wastefully be settled by 
leaving the question to the person who already holds the thing. This means that, again up to 
a point, people are left free to hold property that they do not use. It is still theirs and cannot 
be taken without their say-so. If others were to take it away from them this might yield a 
better use for it, but the suboptimal use of a particular thing is justifi ed, up to a point, by the 
general gains in use-value that are made from a co-ordinating system based on consensual 
transactions.

We say ‘up to a point’, but the question on everybody’s lips is: up to which point? In the long 
history of property rights the point has been located in different places by different civiliza-
tions and regimes. Some things have been regarded at some times and in some places as 
incapable of being subject to property rights, or incapable of being subject to certain kinds 
of strong property rights such as ownership. The tendency to wastefulness by property-
holders, their refusal to let things be put to their best use, has often been regarded (no doubt 
sometimes rightly) as too high a price to pay for the avoidance of the costs associated with 
alternative methods of distribution and allocation. Some things, the value of which is basically 

101 But not always, e.g. a pet dog.
102 Under the Powers of Criminal Courts (Sentencing) Act 2000 a court can order that stolen goods be 

returned by the defendant to the victim.
103 Waldron (1988) and Dan-Cohen (2002: ch. 9).

What is our interest in property? Only some brief remarks are possible here. Those who
focus on productivity are, fundamentally, on the right track so long as ‘productivity’ is con-
strued widely enough to include the provision of shelter, security, comfort, amusement,
and other benefi ts to the property-holder. The importance of property lies basically in the
valuable things we can do with that property that we cannot so easily do without it. This
we will call its use-value. Aspects of property rights other than the right to use property
are basically derivative of the use-value of property. The value of being able to acquire and
transfer property, for example, is basically the value of property’s ending up where it can
best be used. In conditions of global and indiscriminate abundance property rights may lose
their basic moral purchase, because in these conditions everyone has more than they can
use. The question whether something could best be used by a person other than the person
who holds it is less prone to arise, for there is always plenty left to go round. But in times of
scarcity or of merely local or discriminate abundance (i.e. abundance from which some are
excluded, leaving them in conditions of scarcity) the question is always live: could this thing
be better used by someone else? The idea of a property right to such things is that, up to
a point, the question of where something is better used can least wastefully be settled by
leaving the question to the person who already holds the thing. This means that, again up to
a point, people are left free to hold property that they do not use. It is still theirs and cannot
be taken without their say-so. If others were to take it away from them this might yield a
better use for it, but the suboptimal use of a particular thing is justifi ed, up to a point, by the
general gains in use-value that are made from a co-ordinating system based on consensual
transactions.

We say ‘up to a point’, but the question on everybody’s lips is: up to which point? In the long
history of property rights the point has been located in different places by different civiliza-
tions and regimes. Some things have been regarded at some times and in some places as
incapable of being subject to property rights, or incapable of being subject to certain kinds
of strong property rights such as ownership. The tendency to wastefulness by property-
holders, their refusal to let things be put to their best use, has often been regarded (no doubt
sometimes rightly) as too high a price to pay for the avoidance of the costs associated with
alternative methods of distribution and allocation. Some things, the value of which is basically
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their use-value, have therefore on occasions been taken out of a fully-fl edged  property 
regime. Thus, at some times and in some places, housing has been publicly provided for 
tenancy but not for ownership, TV stations or take-off slots at airports have not been capable 
of being owned, etc. Meanwhile, some things have been owned but with special regulation 
inhibiting their use and disposal, such as rent control legislation, restrictions on inheritance, 
rules against predatory pricing or monopolization, and offi cial scrutiny of hostile takeovers. 
Since the basic value of property is instrumental, different policies and practices may serve 
that value more or less effectively at different times and places, depending on other prevail-
ing conditions—for instance, the extent of the public tendency towards decadence, the slug-
gishness of competition, the degree of scarcity, or the extent of globalization.

However, one observation that may be made regarding large parts of the inhabited world 
today is that property rights are tending to campaign, in a sense, for their own augmentation 
and deregulation. The rise of public faith in property-holding as a pat solution to the coordina-
tion problems associated with the use of things under conditions of scarcity, combined with 
people’s increasing alienation from other human beings, leads people to attach great and 
ever-growing symbolic importance to the acquisition and holding of property. Increasingly, 
they come to identify with at least some things they hold as extensions of themselves, 
tokens of their own personality. The idea of ‘sentimental value’ has always highlighted this 
aspect of property holding. But it extends nowadays to much else besides the inherited 
keepsakes of the past or the gifts of friends and family. In fact, it is increasingly associated 
more with self-chosen than with other-chosen things. In so far as people regard themselves 
as autonomous beings, their own choice of property—which house to buy, which ties to 
wear, which CDs to collect—has an ever more important place in their self-expression. The 
result is the cultural condition which has come to be known as ‘consumerism’. No doubt it 
has got wildly out of hand. But up to a point—and again the point cannot be settled out of 
local context—consumerism does effect the moral change which its participants seem to 
pre-suppose. They regard property as meaning more, as carrying more signifi cance, than 
just the signifi cance imported by its use-value. Their regarding it as carrying that signifi cance 
actually endows it with that signifi cance by changing its social meaning. People are increas-
ingly identifying with what they have. So on top of its basic use-value, much more of what 
people hold now has what we might call identifi cation-value. When property is taken away 
without the proper consensual process, it is not merely (or even) that the system of optimal 
use-value is disrupted. It is that people are metaphorically violated by the removal of a part 
of their extended selves.

Some think that identifi cation-value, and particularly the value which comes of investing 
autonomous choice in property, suffi ces on its own to explain why property rights continue 
to reside in those who make suboptimal use of their property. But property rights can per-
sist even when use-value and identifi cation-value are both missing. Consider what might 
be regarded as the pure case of burglary. Suppose an estate agent who has keys to my 
house lets himself in while I am on holiday and takes a pile of my old clothes from the attic, 
passing them on to a charity shop. I had long since forgotten that the clothes were there, 
and I had no further use, anyway, for loon pants and kipper ties. The burglary goes forever 
undiscovered. (The estate agent, who told nobody of what he was doing, falls under a bus 
as he leaves the charity shop, as he would have done anyway even if my clothes had not 
been among those he delivered.) Yet my property right is violated. Why is this? After all, I 
have no interest in these old long-forgotten clothes that comes of either my use of them 
or my identifi cation with them. But on top of that, as we already indicated, there is the co-
ordinating value of property rights in securing use-value and identifi cation-value at large (i.e. 
for people in general). My having this property right over my old clothes, which is violated 
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by the intruding estate agent, does not come of any use-value or identifi cation-value to me 
but of the contribution which my having such a property right makes to the perpetuation of 
a system of optimal use-value coupled, so far as possible, with optimal identifi cation-value. 
So I have an interest in this property which is basically derivative of the public interest in my 
having such an interest.

In the last paragraph Gardner and Shute refer to the system of property rights which our 
society uses. Most members of the public probably assume that the form of ownership of 
property used in the UK is ‘natural’. But it is not impossible to think of other property sys-
tems that England and Wales’s legal system could adopt. Th ey might emphasize communal 
ownership104 of property to a far greater extent than we do,105 or involve a system of property 
ownership based on the notion of stewardship which would emphasize the obligations as 
well as the rights of ownership.106 Although the protection of property through the criminal 
law may appear a natural part of any liberal democracy it raises some complex issues. To 
name but a few:

(1) Th ere is much dispute over what kinds of property should be protected by the crimi-
nal law. Lacey, Wells, and Quick have suggested: ‘Criminal law defends not property at 
large, but certain kinds of—highly unevenly distributed—property. It thereby defends not 
only property, but the power of certain interests and the authority of the social order.’107 
Th ose sympathetic to such a point of view point out that interests in a clean environment, 
eff ective education, and healthy food are not protected by property off ences, while ‘com-
mercial’ interests generally are. From a diff erent perspective others claim that the present 
law’s understanding of property is out of touch with modern commercial practice in inad-
equately protecting ‘new property’, such as commercially valuable information or pension 
rights.

(2) It is signifi cant that property off ences, like the law of property generally, are con-
cerned with the fair and eff ective transfer, control, and creation of property interests, but are 
not concerned with the fairness of the distribution of property that results. In other words it 
would be theft  for an impoverished person to pick the pocket of a rich one, but it is not theft  
for one person to own vast wealth while another has virtually nothing. To those of a Marxist 
persuasion by ensuring ‘fair’ transfers, but not fair distribution, the law on property off ences 
reinforces and perpetuates the inequalities within society.108 Th e law preventing taking 
works harshly on the destitute who have nothing, but protects the interests of those who 
are well provided for.109 Hence Proudhon110 famously declared that property was theft .111

Of course, without any property off ences it would not be the case that property was equally 
distributed, but rather the strongest would be able to take the property of the weak without 
punishment. But we could alter the purpose of property off ences from ensuring that those 
who have can keep what they have to requiring those who have to give to those who have 

104 Th ompson (1989).
105 J.W. Harris (1996) provides a fascinating discussion of alternative property structures that 

could be used.
106 Lucy and Mitchell (1996). 107 Lacey, Wells, and Quick (2010: 341).
108 Marx and Engels (1967). 109 L. Murphy (2001). 110 Proudhon (1994).
111 See also Christman (1994). Interestingly, there is evidence that property crimes increase at a faster rate 

when there is low economic growth (Barclay 1995: 5).
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not.112 One does not have to be a Marxist to make a strong case that theft  can be regarded as 
morally wrong only if the basic framework of the property law is just.113

(3) Th ere is a fi ne line to be drawn in the law on property off ences between what is a civil 
wrong and what is a crime.114 For example, if you were to decide to employ a builder and 
paid her in advance £500 to do some work on your fl at, but she carried out only half the job 
and failed to return the money or complete the job, should your remedy be to sue her in the 
courts for breach of contract or should this be regarded as a criminal off ence? Th is issue 
regularly arises in property off ences. For example, should a temporary taking be regarded 
as theft  or a matter for civil remedies?

(4) Th e criminal law is not the only way that society may tackle the problem of wrongful 
interference with property rights. It can certainly be argued that society’s resources would 
be better spent trying to improve the designs of property such as homes, cars, or mobile 
phones to make them harder to steal, rather than pouring resources into the prosecution 
and punishment of thieves.

(5) How should we structure criminal off ences? Should we distinguish between the value 
of property taken (e.g. have off ences structured according to the value of the property lost) 
or by the means by which the property was acquired (e.g. distinguishing a robbery from a 
burglary)?

We shall start by examining the last of these issues, and the other points will be dealt with 
later on.

. structure of property offences
As a broad generalization, in relation to off ences against the person, the law is structured 
according to the level of harm suff ered by the victim. Hence the most serious off ences involve 
death (murder and manslaughter), and then we move down to less serious off ences involving 
rape, grievous bodily harm, and actual bodily harm, down to the least serious off ences of 
assaults and batteries. For off ences against the person the method used to cause the harm 
is largely immaterial. You are guilty of murder whether you kill the victim by drowning, 
strangling, or poisoning. However, property off ences are diff erent. Th ey are less concerned 
with the value of property aff ected by the off ence115 and instead focus on the method used 
by the defendant to acquire or deal with the property. Hence a distinction is drawn, for 
example, between theft , blackmail, robbery, burglary, and off ences involving fraud. As we 
shall see, there is much debate over whether these should be seen as diff erent kinds of wrong 
against a victim, or more or less serious forms of the same wrong.116 Property off ences also 
seek to protect particular kinds of property which are seen as particularly vulnerable to 
being abused. For example, there are statutory provisions to protect computers and cars 
from misuse.117 ←1 (p.548)

112 No doubt taxation etc. would also be needed to ensure a more equal distribution.
113 J.W. Harris (1996a: 14).
114 Contrast the law on gross negligence manslaughter (Wacker [2003] Crim LR 108).
115 Historically this has not been so, see Fletcher (1978: 115–20). Of course, the value of the property may 

well be relevant for sentencing purposes.
116 Th at we shall look at in Part II of Chapter 9.
117 Computer Misuse Act 1990; Th eft  Act 1968, s. 12.
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. the civil law–criminal law interface
At the heart of property off ences is the defi nition of a property right. Inevitably criminal 
lawyers will turn to civil law to fi nd out answers to questions such as: What is property? Who 
owns the property? Is the property held on trust? However, the need for the criminal law to 
interact with the civil law causes tensions. Th ese came dramatically to a head in the House 
of Lords in Hinks, where it was held that a transaction which constituted a valid gift  in civil 
law could be regarded as theft  in the criminal law. To some this meant that the law was being 
two-faced, its criminal face labelling Hinks a thief, but its civil face declaring the transac-
tion to be a valid gift . But there are other diffi  culties here too. If juries and magistrates are 
to be able to try cases the law needs to be relatively straightforward, and if the law of theft  
can be understood only by a complete understanding of English property law, juries and 
magistrates will be unable to do their job. Th ere is also a danger that a criminal trial can get 
so tied up with the civil law issues that it loses sight of the key issue of the blameworthiness 
and harmfulness of what the defendant did.118 Further, the defi nition of what is property 
for the purposes of civil law may not coincide with what kinds of activities the criminal law 
wants to prevent through property off ences. Th ese issues in part refl ect a diff erence in the 
aims of the criminal law and civil law in this area. For civil lawyers certainty of ownership 
is important; for criminal lawyers the prevention of dishonest conduct may be regarded as 
more important. Th e temptation may be for criminal lawyers to seek to free criminal law 
from the ‘shackles of civil law’. But that would create all kinds of problems: if the property 
off ences are not protecting the property interests as understood in civil law, what are they 
protecting? We shall return to this issue when we consider the case of Hinks. ←3 (p.520)

In the following passage, Andrew Simester and Bob Sullivan describe what they regard 
as the essence of theft : the protection of property interests. Th ey, therefore, are strong oppo-
nents of the decision in Hinks:

A. Simester and G. Sullivan, ‘The Nature and Rationale of Property Offences’ in 
R.A. Duff and S. Green (eds) Defi ning Crimes (Oxford: OUP, 2005), 174–6

The essence of theft is to misappropriate, with intent to deprive, property to which one is 
not legally entitled, and to do so without justifi cation or excuse. As such, theft is concerned 
directly and primarily with protecting the legal structure of proprietary entitlements. Imagine 
V, a misanthropic billionaire who has inherited and not created any of his wealth. He has 
withdrawn all his money from his investments, trusts, and bank accounts and stacked the 
cash away in cardboard boxes that litter the fl oors of his grim mansion. He is determined that 
no-one shall have any use or pleasure from his wealth and has resolved that when his time 
is nigh, he will immolate himself and his cash. D is V’s selfl ess home-carer, although paid a 
pittance by V, out of the goodness of her heart she ministers to V’s needs beyond any call 
of duty. From time to time, she takes cash from one or other of the boxes, never for herself, 
but to ease the path of friends and acquaintances who are in dire economic straits. There is 
no profl igacy in this: she takes enough, just enough, to stave off the worst consequences 
of the privations that affl ict the people she helps. D is a thief; a thief despite the fact that 
V knows nothing of D’s takings and is unharmed psychologically by what D has done, and 
despite the fact that, for him, the fi nancial loss is de minimis in every conceivable sense. She 

118 Clowes (No. 2) [1994] 2 All ER 316.
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of the privations that affl ict the people she helps. D is a thief; a thief despite the fact that
V knows nothing of D’s takings and is unharmed psychologically by what D has done, and
despite the fact that, for him, the fi nancial loss is de minimis in every conceivable sense. She
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has misappropriated V’s property, usurped his property rights without his consent; no more 
is required. This conclusion follows, as we shall argue, even where D acts with a degree of 
selfl essness and concern [that] would be vindicated as ethically correct under many versions 
of communitarian morality.

The example illustrates that the immediate victim of a theft may be harmed in a wholly 
conventional sense, without suffering any substantive disvalue or setback of human inter-
ests. Across a range of different cultures and circumstances, outcomes such as death, injury, 
physical and emotional pain, extreme discomfort, paralysing fear, bereavement, etc., are 
unequivocal—and pre-legal—harms. Although it does not follow that the infl iction of such 
harms is always wrong, or that their categoric prohibition is justifi ed, it may readily be agreed 
without reference to the law that a person who is badly physically or emotionally hurt is, while 
that condition endures, worse off than when her usual circumstances obtain. By contrast, 
and while D’s conviction for theft may be justifi ed in terms of protecting the proprietary 
regime itself, V is a victim only formally.

Violations of the ownership, control, or possession of property need not always set back 
the interests of an agent whose rights have been contravened. Of course, sometimes a loss 
of property may have devastating consequences for the nature and quality of an agent’s life. 
Yet the accretion of property may have no benefi cent effect on the quality of life or moral 
standing of an agent. Take the misanthropic billionaire: no doubt from Aristotelian and com-
munitarian perspectives his life and moral standing would improve immeasurably if, after 
some ghostly visitation, he were to give away the bulk of his fortune in well-judged and 
effective acts of philanthropy. Moreover, it may be argued from these moral perspectives 
that, absent any re-enactment of The Christmas Carol, D, his housekeeper, should have 
taken even more of V’s money and redistributed it to the needy. It seems an inversion of 
sound moral judgment to castigate her as a thief. If she is to be criticised at all, it might be 
for her failure to take more of his money before he, his mansion, and the money went up in 
smoke.

. theft: the statistics
Th e offi  cial fi gures
Th e 2009/10 British Crime Survey found that theft  was the most common off ence in England 
and Wales.119 Th ere were 3,032,180 property off ences.120 People may be particularly likely to 
report property off ences to the police if the property has been insured and they wish to make 
a claim on their insurance policies. Th e sums involved are not small. Th e most common 
forms of theft  involve vehicles. One study in 2000 looking at the fi nancial cost to victims 
found it was on average £600 in cases of theft  from a vehicle and £3,700–£5,600 in cases of 
theft  of a vehicle.121

Th e reality?
Such offi  cial fi gures as those just quoted give perhaps a rather distorted picture of property 
wrongdoing. Th is is because it is clear that not all conduct which fulfi ls the legal requirements 
of a property off ence is treated in the same way. It has been suggested that few people are 

119 Home Offi  ce (2010).   120 Ibid.   121 Brand and Price (2000).
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8 theft, handling, and robbery | 551

entirely truthful with their tax returns.122 Indeed a full, complete disclosure as technically 
required in the tax return would require some people to provide an extraordinarily lengthy 
return. Whether these are legitimate points, it is certainly true that if the tax authorities 
suspect that a person has not completed his or her tax return properly, criminal proceedings 
are rarely brought, and the matter is dealt with by ‘negotiations’ between the individual and 
HM Revenue & Customs, normally resulting in the individual paying an agreed sum to HM 
Revenue & Customs.123 In recent years people on public transport who are found by a ticket 
inspector not to have bought a ticket normally have to buy a ticket with an extra surcharge, 
rather than the matter going through the courts. During the 2010 World Cup there were 
widespread press reports of employees not turning up for work and claiming to be sick, so 
that they could stay at home and watch the match. Few people suggested that this should be 
regarded as a criminal off ence, but why not?

As these examples indicate, some property off ences are dealt with in a way which in eff ect 
bypasses the criminal procedure. Th ere is no criminal conviction, although sometimes a 
sum of money equivalent to a fi ne may have to be paid. Th ese examples indicate that what is 
regarded as a property off ence is not as straightforward as might at fi rst appear. Our society 
has eff ectively licensed certain forms of conduct which technically fall within the defi nition 
of a property off ence, but which are treated as non-criminal.124 Th ese points can be further 
considered with the following two examples:

(1) Shoplift ing. It has been estimated that between 2000 and 2005 3.5 million people in 
the UK engaged in shoplift ing.125 Th is indicates that the number of incidents reported to 
the police and dealt with through the courts is tiny.126 It is not that shoplift ing is fi nancially 
insignifi cant. You will not be surprised to learn that for the year 2009/10 the cost of shoplift -
ing was £4.4 billion.127 You may well be surprised to learn about £1.5 billion of that is as a 
result of theft  by members of staff .128 Th ere has been some debate whether shoplift ing should 
be dealt with by way of on-the-spot payments of the kind used for those caught using public 
transport without paying.129

(2) ‘White-collar crime’.130 Sutherland has defi ned a white-collar crime as ‘a crime com-
mitted by a person of respectability and high social status in the course of his occupation’.131 
Property off ences in the public imagination involve the sneaky pickpocket or the masked 
mugger, and not the suited executive arranging price fi xing or malinvesting pension funds.132 
Yet white-collar crimes can involve far larger sums than the traditional crime. Despite this 
they are less likely to be prosecuted.133 Not only are ‘white-collar criminals’ less likely to 
be prosecuted or convicted, if convicted their sentences may be lower than for analogous 
off ences.134 Some suggest that the explanation for the lack of prosecution for white-collar 

122 Mears (1982).
123 D. Cook (1989) contrasts the legal responses to tax evasion and benefi t fraud.
124 Lacey, Wells, and Quick (2010: ch. 11). 125 BBC News Online (2005c).
126 It is interesting that the off ence is usually called shoplift ing, rather than theft . A. Morris (1987) 

discusses the fact that shoplift ing is one of the few crimes where women and men have similar rates of 
conviction.

127 BBC News Online (2010a).
128 Ibid. Henry (1978) has been willing to go so far as to suggest that petty pilfering from work has become 

so normal that it can be regarded as an aspect of job satisfaction.
129 Huber (1980) discusses the German response to shoplift ing which is along these lines.
130 Nelken (2002). Staple (1993) discusses the work of the Serious Fraud Offi  ce.
131 Sutherland (1983: 8). 132 See Box (1983) and Sutherland (1983) for further discussions.
133 Pearce (1978). 134 Lambiras (2003).
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crime is the fi ne line in the business world that has to be drawn between criminal activity 
and sharp business practices.135 Certainly the line between acceptable and unacceptable 
business practices can be said to be in a state of fl ux.136 We will discuss business crime in 
greater detail in Chapter 13.

. what is property?
At the heart of property off ences is the concept of property,137 but how do we decide what 
things can be regarded as property and what cannot? Th e answer is not self-evident. Some 
things are held not to be property because of the antisocial consequences that may result 
(imagine what might happen if it were decided that the sun could be owned and people 
could be charged for using sunlight);138 and other things cannot be property because it is 
not eff ectively possible to restrict or control access to them (e.g. to air). So, moral, practical, 
and legal arguments can operate to mean that something is declared not to be property for 
the purposes of the law. Th is means that whether something is regarded as capable of being 
property can change over time. It is arguable, for example, that bodies and body parts are 
undergoing a transition from being regarded as non-property to being regarded, in some 
cases at least, as property.139
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Having considered some of the more general issues relating to property off ences we now 
turn to theft  and consider some of the controversial issues surrounding the defi nition of 
theft .

 the debate over gomez
It will be recalled that the House of Lords in Gomez140 confi rmed that an appropriation 
involved an act of interference with one of the rights of an owner, and that an act could 
amount to appropriation even if it was consented to or authorized by the victim. Th e deci-
sion was highly controversial. We will now summarize some of the arguments for and 
against the decision.141 ←2 (p.520)

. the case for gomez
In the following passage, Simon Gardner sets out his reasons for welcoming Gomez:

S. Gardner, ‘Appropriation in Theft: The Last Word?’ (1993) 109 Law Quarterly 
Review 194

[Having explained that the House of Lords in Gomez essentially decided the case by follow-
ing Lawrence, Gardner continued:]

In its own terms, this summary resolution is unimpeachable. The only question is whether 
the answer is desirable from fi rst principles. It is suggested that it is. Most fundamentally, it 
is submitted that the quality of dishonest conduct is not necessarily altered by the victim’s 
consent. Consider, above all, cases where the victim consents to the taking, but does so in 
a state of low-level, non-specifi c confusion. For example, elderly people are often exploited 
by rogues who dishonestly overcharge them for work, or underpay them for their treasures. 
The victim in such a case has consented to the taking, and her consent is not obviously viti-
ated, but it is very possible to sense that the rogue’s conduct should be criminal. However, 
in such circumstances it is not easy to convict for anything except ordinary theft. There can 
be no conviction for obtaining by deception under section 15 of the Theft Act, for want of 
a clear deception (cf. R. v. Silverman (1988) 86 Cr. App. R. 213); nor for the special form of 
theft established under section 5(4), for want of a true mistake; nor for blackmail or robbery, 
for want of any pressure. If theft were negatived by the victim’s consent, then, such cases 
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would constitute no offence. By their Lordships’ decision in Gomez, however, theft does lie 
here. That result is to be applauded.

Another argument in favour of Gomez is that, even were we attracted to a requirement of 
non-consent, we should reject it as making theft diffi cult of administration by the criminal 
courts, with their lay judges of fact. Consent is a problematic concept. Even if it simply 
meant ‘saying yes,’ diffi culties would remain. As the facts in Lawrence show, the practical 
boundaries of ‘saying yes’ are not altogether clear. And making a victim say ‘yes’ at the 
point of a gun would apparently negate theft, and so too robbery. That would be absurd. 
The answer would have to be that consent means ‘true consent’—that is, an owner’s ‘yes’ 
would be subject to vitiation by such factors as mistake or pressure. This approach is famil-
iar from other branches of the law, above all contract. To adopt it in theft, however, would 
require magistrates’ benches and Crown Courts to handle notions which have been found 
elusive even in the higher courts on the civil side. Directions on the law would consequently 
be prone to error, and so to appeal; and even if a direction was sound (or even, perhaps, 
the more sound it was), the task of applying it might well baffl e the lay judges of fact (cf. 
Whittaker v. Campbell [1984] Q.B. 318). Neither meaning of ‘consent,’ therefore, would leave 
the law of theft in a happy condition, if non-consent were a constituent of the offence.

. . . 

. the case against gomez
Th e following are some of the reasons why many commentators have opposed the Gomez 
decision:

(1) One of the reasons that has led to Gomez suff ering such ferocious criticism is that as 
a result of the decision virtually every off ence of obtaining property by deception contrary 
to section 15 of the Th eft  Act 1968 is theft .142 Th e Fraud Act 2006 has abolished the section 
15 off ence and so this argument has less relevance than it once had. However, it is certainly 
true there is now a signifi cant overlap between fraud and theft . Th at said, as the 2006 Act 
was passed aft er the decision in Gomez we can take Parliament to have intended there to be 
an overlap.

(2) Following Gomez an act can amount to an appropriation which is not ‘manifestly 
theft uous’, to use a phrase of George Fletcher’s.143 In other words an act which appears to 
be objectively innocent (e.g. picking a tin of baked beans from a supermarket shelf)144 can 
become theft  if accompanied by the necessary mens rea.145 Th e argument is that there is a 
danger that theft  could become essentially a ‘mind crime’.146 In Chapter 14, when we will 
discuss the actus reus of attempted off ences, we will see that the law is very reluctant to con-
vict defendants unless they have clearly revealed that they intend to commit a crime. Th ese 
concerns do not seem to have been given weight in the law’s defi nition of appropriation.

(3) Lord Lowry in his dissenting judgment in Gomez placed much weight on the view 
that the decision of the majority is not in line with the view of the Criminal Law Revision 
Committee, whose report formed the basis of the Th eft  Act 1968.

142 Stuart (1967) reviews the background to the Th eft  Act 1968. 143 Fletcher (1976).
144 Th is would, aft er Gomez, be theft . 145 Giles and Uglow (1992).
146 See Melissaris (2007) who accepts that appropriate is essentially a mental attitude which is harmful, 

but not harmful enough to warrant being criminal until it is manifested in an act.

would constitute no offence. By their Lordships’ decision in Gomez, however, theft does lie
here. That result is to be applauded.

Another argument in favour of Gomez is that, even were we attracted to a requirement of
non-consent, we should reject it as making theft diffi cult of administration by the criminal
courts, with their lay judges of fact. Consent is a problematic concept. Even if it simply
meant ‘saying yes,’ diffi culties would remain. As the facts in Lawrence show, the practical 
boundaries of ‘saying yes’ are not altogether clear. And making a victim say ‘yes’ at the
point of a gun would apparently negate theft, and so too robbery. That would be absurd.
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the more sound it was), the task of applying it might well baffl e the lay judges of fact (cf.
Whittaker v. Campbell [1984] Q.B. 318). Neither meaning of ‘consent,’ therefore, would leave
the law of theft in a happy condition, if non-consent were a constituent of the offence.

. . .



8 theft, handling, and robbery | 555

 the hinks debate
Hinks has been deeply unpopular with many academic commentators, although it is by no 
means without its supporters.

. the arguments against hinks
Summarizing the main arguments against Hinks the following points can be made:

(1) Th e case sets up a confl ict between the criminal and civil law. Th e law almost appears 
to be hypocritical, telling Karen Hinks that at the same time she received a valid gift  (in civil 
law), she stole it (in criminal law). Lord Steyn, in the majority in Hinks, accepted that there 
appeared to be a confl ict, but that this was acceptable, given the diff erent aims that the civil 
and criminal laws have. Th e civil law will place great weight on the importance of certainty 
of ownership, while the criminal law will seek to penalize dishonest conduct. An alternative 
response is that if there is a confl ict between civil law and criminal law in cases of this kind, 
it is civil law which has got it wrong. Elderly and vulnerable people need protection from 
being exploited by others.

(2) Th ere is much uncertainty following Hinks. Whether a transfer amounts to theft  now 
very much depends on whether the action is thought by the jury to be dishonest. Some 
commentators suggest that the law is challengeable as too uncertain for the purposes of 
Article 6 of the European Convention on Human Rights.147 Notably the Law Commission 
Consultation Paper on Fraud and Deception decided that a general off ence of dishonesty 
may be too vague to be compatible with Convention rights.148

(3) Th ere is some diffi  culty in Hinks in explaining how it was that Hinks could be said to 
have appropriated property belonging to another. Th e diffi  culty is that the very act of appro-
priation (receiving the money) was the moment in time when the property ceased to belong 
to the victim and belonged to Hinks. In other words at exactly the same moment there was 
appropriation and ownership changed hands. Th e majority seemed happy to accept that this 
could still be regarded as appropriating property belonging to another.

Th ese and other objections to the Hinks decision are explained in the following extract, 
although Stephen Shute does not fi nd the objections as powerful as they might appear at 
fi rst sight: ←4 (p.525)

S. Shute, ‘Appropriation and the Law of Theft’ [2002] Criminal Law Review 450–7

3. Arguments Against Hinks

For many this enlargement of the scope of the criminal law to include cases where title 
passes as a result of an unimpeachable transaction is unjustifi ed. One argument against 
such an expansion is that it rides roughshod over the intentions of the framers of the Theft 
Act 1968. . . . 

147 Phillips, Walsh, and Dobson (2001: 50).
148 Law Commission Consultation Paper No. 155 (1999: para. 5.52).

3. Arguments Against Hinks

For many this enlargement of the scope of the criminal law to include cases where title
passes as a result of an unimpeachable transaction is unjustifi ed. One argument against
such an expansion is that it rides roughshod over the intentions of the framers of the Theft
Act 1968. . . .
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A second objection to the decision in Hinks is that it opens the door to inappropriate pros-
ecutions. Counsel for the appellant in Hinks offered four examples which, in his view, illus-
trated the ‘absurd and grotesque results’ that would follow if the appeal were to be dis-
missed. Once again Lord Steyn was not convinced. He pointed out that the House of Lords 
in Gomez could not have overlooked the consequences of its decision and he said that, in 
any event, a prosecution was hardly likely to be brought in such cases and, if it were brought, 
would be ‘likely to founder’ because the jury would not be persuaded that there was dishon-
esty in the required (Ghosh) sense of that term or would conclude that under section 2(1)(a) 
of the Theft Act 1968 the transferee believed that he had a legal right to deprive the transferor 
of the property.

A third objection to Hinks is that it pares down excessively the actus reus of theft: indeed, 
some have argued that the combined effect of Hinks and Gomez is to reduce the actus reus 
of theft to ‘vanishing point’. Of course, as the actus reus of the crime shrinks, so the role 
played by the mens rea concept of dishonesty will necessarily increase: it will have to take 
much more of the strain of fi ltering out cases that ought not to be regarded as theft from 
those that are clearly theftuous. This, in turn, generates two interconnecting objections to 
the Gomez/Hinks position: one based on the rule of law; the other on the harm principle.

It is a foundational (although not an unqualifi ed) principle of our criminal law that citizens 
ought to be able to predict in advance whether or not their actions or omissions will fall foul 
of criminal prohibitions. Honouring this principle enhances a number of signifi cant rule of law 
values: it imposes constraints on the use of arbitrary power; it goes some way towards ensur-
ing that state authorities show proper respect for human dignity and autonomy; it assists 
citizens who wish to plan for the future; and it increases human freedom by allowing citizens 
to choose effectively between various life options. Relying on dishonesty to take most of the 
defi nitional strain in the crime of theft is said to work against these values because it is far 
from easy to predict in advance whether one’s actions will or will not be adjudged dishonest. 
This diffi culty is compounded in English law by the fact that the Court of Appeal has held that 
dishonesty is a matter for the jury. Unless a trial judge can conclude that there is no evidence 
upon which the jury could properly regard the defendant as dishonest he must put the issue 
to them: he cannot direct the jury to convict, nor can he withdraw the issue of dishonesty 
from them on the basis that the defendant was patently dishonest. Where the jury does 
require some assistance they should be advised on the basis of the test laid out in R v. Ghosh 
which, if given at all, should be given ipsissima verba. . . . 

Because different juries may take different views about what the ordinary standards of 
reasonable and honest people require, the Ghosh test is said to be too unpredictable in its 
outcome to do the work now required of it by Gomez and Hinks. There are, however, argu-
ments that can be made in its support. Richard Tur, for example, has defended the legal role 
of ‘standard-bearing concepts’ like dishonesty on the basis that they help to ‘guard against 
an academic tendency to convert questions of practical moral philosophy into technical ques-
tions exclusively determined by the law.’ When assessing the strength of this argument 
much will turn on the empirical question of whether there is in fact an identifi able and vivid 
community norm of ‘dishonesty’. If there is, then the benefi ts of relying on it to take much of 
the defi nitional strain in the crime of theft may be suffi cient to outweigh the disadvantages 
of vagueness and unpredictability that may be inherent in a Ghosh direction. If there is not, 
then the rule of law argument against Hinks (and for that matter Gomez) may be conclusive, 
although it should also be remembered that incorporating a thicker concept of appropria-
tion into the law of theft in an attempt to counter excessive reliance on dishonesty may not 
achieve the desired result of an overall reduction in vagueness and unpredictability: for it 
could be that a thicker concept of appropriation will throw up as many problems of interpreta-
tion for judges or juries as the ruling in Hinks.

A second objection to the decision in Hinks is that it opens the door to inappropriate pros-
ecutions. Counsel for the appellant in Hinks offered four examples which, in his view, illus-
trated the ‘absurd and grotesque results’ that would follow if the appeal were to be dis-
missed. Once again Lord Steyn was not convinced. He pointed out that the House of Lords
in Gomez could not have overlooked the consequences of its decision and he said that, in 
any event, a prosecution was hardly likely to be brought in such cases and, if it were brought,
would be ‘likely to founder’ because the jury would not be persuaded that there was dishon-
esty in the required (Ghosh) sense of that term or would conclude that under section 2(1)(a)
of the Theft Act 1968 the transferee believed that he had a legal right to deprive the transferor
of the property.

A third objection to Hinks is that it pares down excessively the actus reus of theft: indeed,
some have argued that the combined effect of Hinks and Gomez is to reduce the actus reus 
of theft to ‘vanishing point’. Of course, as the actus reus of the crime shrinks, so the role
played by the mens rea concept of dishonesty will necessarily increase: it will have to take 
much more of the strain of fi ltering out cases that ought not to be regarded as theft from
those that are clearly theftuous. This, in turn, generates two interconnecting objections to
the Gomez/zz Hinks position: one based on the rule of law; the other on the harm principle.

It is a foundational (although not an unqualifi ed) principle of our criminal law that citizens
ought to be able to predict in advance whether or not their actions or omissions will fall foul
of criminal prohibitions. Honouring this principle enhances a number of signifi cant rule of law
values: it imposes constraints on the use of arbitrary power; it goes some way towards ensur-
ing that state authorities show proper respect for human dignity and autonomy; it assists
citizens who wish to plan for the future; and it increases human freedom by allowing citizens
to choose effectively between various life options. Relying on dishonesty to take most of the
defi nitional strain in the crime of theft is said to work against these values because it is far
from easy to predict in advance whether one’s actions will or will not be adjudged dishonest.
This diffi culty is compounded in English law by the fact that the Court of Appeal has held that
dishonesty is a matter for the jury. Unless a trial judge can conclude that there is no evidence
upon which the jury could properly regard the defendant as dishonest he must put the issue
to them: he cannot direct the jury to convict, nor can he withdraw the issue of dishonesty
from them on the basis that the defendant was patently dishonest. Where the jury does
require some assistance they should be advised on the basis of the test laid out in R v. Ghosh 
which, if given at all, should be given ipsissima verba. . . . 

Because different juries may take different views about what the ordinary standards of
reasonable and honest people require, the Ghosh test is said to be too unpredictable in its
outcome to do the work now required of it by Gomez and Hinks. There are, however, argu-
ments that can be made in its support. Richard Tur, for example, has defended the legal role
of ‘standard-bearing concepts’ like dishonesty on the basis that they help to ‘guard against
an academic tendency to convert questions of practical moral philosophy into technical ques-
tions exclusively determined by the law.’ When assessing the strength of this argument
much will turn on the empirical question of whether there is in fact an identifi able and vivid
community norm of ‘dishonesty’. If there is, then the benefi ts of relying on it to take much of
the defi nitional strain in the crime of theft may be suffi cient to outweigh the disadvantages
of vagueness and unpredictability that may be inherent in a Ghosh direction. If there is not, 
then the rule of law argument against Hinks (and for that matter Gomez) may be conclusive, 
although it should also be remembered that incorporating a thicker concept of appropria-
tion into the law of theft in an attempt to counter excessive reliance on dishonesty may not
achieve the desired result of an overall reduction in vagueness and unpredictability: for it
could be that a thicker concept of appropriation will throw up as many problems of interpreta-
tion for judges or juries as the ruling in Hinks.
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A connected argument against Hinks derives from the role of the liberal ‘harm principle’. 
This states that in a liberal society criminalisation is justifi ed only if it serves to prevent harm. 
The principle operates as a principle of exclusion: it identifi es activities that ought not to be 
criminalised because their criminalisation cannot be shown to serve the goal of preventing 
harm. The objection to Hinks is that it breaches the harm principle because it expands the 
scope of the offence of theft to include cases where no civil wrong has been committed. 
Consider, for example, the case of a shopper who, with theftuous intent, takes an incorrectly 
priced pair of shoes from a sale rack in the hope that when she reaches the checkout she 
will be charged the lower amount. What the shopper does, it is argued, is nothing more than 
a ‘harmless preparatory activity’. Yet, following Gomez and Hinks, she will have committed 
the crime of theft.

Two points can be made in response to this argument; both are controversial. The fi rst is 
that there are good grounds for thinking that the conditions of the harm principle are met not 
only where an activity is itself harmful but also where it is a member of a class of acts that 
tend to cause harm. Hence it is false to conclude that the actions of the dishonest shopper 
described in the preceding paragraph will not satisfy the requirements of the harm principle: 
for even if they were not directly harmful they were clearly members of a class of acts which 
have a propensity to cause harm. The second point is that, in any case, the harm principle 
does not say that only harmful wrongs may be criminalised. Rather, it states that even harm-
less wrongs may be criminalised if criminalisation diminishes their occurrence and if their 
wider occurrence would detract from other people’s prospects—for example, by diminishing 
some public good, such as people’s sense of ease with their living environment, or their abil-
ity to enjoy public spaces, or their use of commercial facilities, such as shops, or the degree 
of mutual respect that prevails in public culture at large. Once the harm principle is under-
stood in this way it becomes possible to see why, even if the main reason for criminalising 
theft is to protect property rights, it may nonetheless be justifi able to extend the crime of 
theft to cases where no property right has been infringed. This is because a State’s failure to 
criminalise wrongs that do not infringe property rights may itself undermine those rights or 
indeed some other public good.

A fourth objection to Hinks is that it brings the criminal law into confl ict with the civil law. 
Lord Steyn gave this argument the same short shrift that he had given to arguments based 
on the possibility of inappropriate prosecutions and the intentions of the framers of the 1968 
Act. He agreed that ‘in theory the two systems should be in perfect harmony’ but said that 
in ‘a practical world’ there will sometimes be some disharmony between them, especially as 
their purposes are ‘somewhat different’. He added, moreover, (and in this he was infl uenced 
by a closely-argued article written by Simon Gardner) that ‘it would be wrong to assume on 
a priori grounds’ that if there was a disharmony it was the criminal law rather than the civil 
law that was defective. He concluded therefore that the tension between the civil and the 
criminal law was not a factor which justifi ed a departure from the law as stated in Lawrence 
and Gomez.

But is this conclusion too quick? Professors Beatson and Simester certainly think that it 
is. In their view any extension of the law of theft to include unimpeachable transfers ‘risks 
seriously distorting the law of property’. At the heart of their position is the claim that Hinks 
leaves the law on the horns of an uncomfortable dilemma. On the one hand the confl ict 
between civil and criminal law could be resolved by requiring the civil law to yield: the exist-
ence of the criminal law wrong could, as it were, ‘trump’ the normal civil law rules, thus 
rendering an otherwise valid transaction voidable. But such a solution, Beatson and Simester 
assert, ‘cannot be taken seriously’. Property offences are designed to protect property rights 
and if we were to allow the law governing property offences to trump civil law rules, that 
dependence would be broken and property crimes would be left with ‘no rationale’. On the 
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other hand if we attempt to avoid this apparently unpleasant consequence by leaving the 
civil law unchanged we will be impaled on the second horn of the dilemma, for we will have 
to accept that ‘the principle that no-one may benefi t by his wrong would [in these circum-
stances] have immediately to be abandoned’.

Beatson and Simester argue, in other words, that Hinks forces us to choose between 
abandoning a well-founded principle of civil law and divorcing property offences from their 
underlying rationale. Since each alternative is highly unattractive Hinks must, they con-
clude, have been wrongly decided. But, despite its ingenuity, this argument is mistaken. It 
is, as we have already seen, false to assume that, if the law allows a property offence to be 
committed without a property right having been infringed, then the link between property 
offences and property rights will necessarily have been broken. Beatson and Simester’s 
error arises because they fail to see that even without breaching a recognised proprietary 
right the criminalised act may nonetheless have had a tendency to undermine property 
rights, either directly by attacking the interests that they protect, or indirectly by weaken-
ing an established system of property rights and so threatening the public good that that 
system represents. In either case the justifi cation for criminalising the act may still be 
the protection of property rights, even though in this instance no property right has been 
violated.

For this reason there is no necessary threat to the underlying rationale of property 
offences if the law of theft is extended to cover otherwise unimpeachable transfers. Nor 
is there a threat to that rationale if a crime committed in these circumstances is able to 
‘trump’ the normal civil law rules thus rendering an otherwise valid transfer voidable. In 
fact, the law of property has long since acknowledged such a possibility. It does so by 
giving legal effect to the principle that ‘no-one may benefi t from his own wrong’. The 
principle is both limited in its application and relatively weak: fi rst, it applies only where 
there has been a ‘wrong’; second, even where there has been a wrong, the principle is 
often redundant because the wrong itself will generate a cause of action that is, on its 
own, suffi cient to strip the wrongdoer of his benefi t; third, the principle is of limited weight 
and hence may easily be overridden or excluded by other considerations; fourth, even 
where operative, the principle usually works by estopping a wrongdoer from relying on the 
wrongful transaction rather than by creating a new cause of action in some other party; 
and, fi fth, even when not outweighed, the principle need not require that the wrongdoer 
be stripped of all the benefi ts he obtained from his wrongdoing: a partial restitution may 
be all that is required to meet its demands. That said, however, the ‘no benefi t principle’ 
comes into its own when a criminal wrong has been committed which is not based on a 
civil law wrong. In these circumstances, driven by a criminal law wrong but not by a civil 
law wrong, the principle can result in a thief such as Hinks being stripped of (at least some 
of) the benefi ts obtained through her wrongdoing. When this happens the civil law is, in 
a sense, required to ‘yield’ to the criminal law: if it had not been for the criminal wrong 
no restitution would have been possible. But this is not an indication of an unacceptable 
confl ict between the civil and the criminal law. Nor is it an indication that there has been a 
‘serious distortion’ of the law of property. Rather, it is an indication that both the criminal 
law and the law of property have (wisely) chosen to give legal effect to an important moral 
proposition.

In the following extract, Alan Bogg and John Stanton-Ife take up the argument in the last 
paragraph of the above extract: that because the transfer was valid in civil law there was no 
harm to the victim. Th ey suggest that even if a transfer were valid, it can be seen as harmful 
to the victim if it involves exploitation:
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A.L. Bogg and J. Stanton-Ife, ‘Theft as Exploitation’ (2003) 23 Legal Studies 402 
at 415–16

The prosecution alleged that after having befriended the victim, Hinks manipulated or 
coerced him to donate his life savings and a television set to her. The victim . . . was a vulner-
able individual of limited intelligence, said to be trusting, generous and exceptionally naïve. 
The defendant had taken unfair advantage of the victim’s vulnerability, and abused his trust, 
in order to procure the transfer of his property. In taking unfair advantage of the victim and 
abusing his trust, the defendant had exploited the victim.149 Exploitation is a wrong, though 
the degree of wrongfulness will depend on a number of features: the manner in which the 
victim is used, the characteristics that are utilised, and the way in which the exploitation 
allocates gains and losses. It is most wrongful if the manner of use involves coercion, decep-
tion or manipulation; if the characteristics used are moral virtues or particular vulnerabilities; 
and if the exploiter makes extensive gains at the expense of the victim’s losses. All of these 
features were present in Hinks: the deployment of manipulation in a predatory and acquisitive 
manner, the taking advantage of the victim’s trust and vulnerability, allowing the defendant to 
make huge fi nancial gain at the expense of the victim’s losses.

Critics may respond to Bogg and Stanton-Ife’s arguments by claiming that Hinks might have 
engaged in exploitation and this should be criminal, but it is not the crime of theft .150

QU E ST IONS
If you think the decision in 1. Hinks is wrong, should Parliament nevertheless intro-
duce special legislation to protect vulnerable people from fi nancial exploitation 
(for evidence of the widespread fi nancial abuse of elderly people, see Brogden and 
Nijhar (2000))? Or would such legislation be subject to many of the objections that 
Hinks is?
If a company’s directors pay themselves such a high salary that it is regarded as dis-2. 
honest, should they be guilty of theft ?

 temporary appropriation
As noted in Part I the present law requires there to be an intention of permanent depriva-
tion for there to be theft . A taking intended to be a borrowing will not be a theft  (unless it 
falls within section 6). Th e main justifi cation for the law’s approach is that borrowings are 
best dealt with under the civil law and are not suffi  ciently serious to justify the intervention 
of the criminal law.151 Although the victim of a temporary appropriation may have lost the 
ability to use the item for a period of time that is not as serious as an outright taking.152 ←5 
(p.529)

149 On the nature of exploitation, see Feinberg (1988: 176–210). 150 Simester and Sullivan (2007).
151 Tigar (1984), examining the history of the law of theft , has seen a shift  from the protection of posses-

sion to the protection of property. Th is shift  may explain why temporary interferences in possession are no 
longer seen as suffi  cient to justify the attentions of the criminal law.

152 W. Wilson (2002: 23).
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In the following passage, Glanville Williams sets out the case for stating that temporary 
appropriations should amount to theft :

G. Williams, ‘Temporary Appropriation Should be Theft’ [1981] Criminal Law 
Review 129 at 131–3, 137, 138

The general argument for changing the law

Suppose that a person removes a small piece of sculpture from a private exhibition, or a 
valuable book from a University library, and returns it after a year. During that time it has of 
course been lost to its owner; and both the owner and the police have been put to trouble. If 
the owner has made a claim upon an insurer or bailee, and been compensated on the basis of 
total loss, he may even fi nd that the insurer or bailee claims the right to sell the article when 
it is recovered, so that the owner loses it. The taker of the article may use it in such a way as 
to put it at risk, or he may make a profi t from it, or he may return it in an impaired condition; 
and if he is a person of no substance the owner’s civil remedy against him will be an insuf-
fi cient penalty.

The intent required by the present law of theft puts the jury or magistrates in a diffi cult situ-
ation. The taker may himself have no clear idea when he takes the things whether he is going 
to return it or not. I have recently seen a circular from the librarian of a library for undergradu-
ates pointing out that in the last three years as many books have been lost to the library as 
have been bought for it. Most of these losses, he thinks, can be accounted for by ‘careless 
borrowing which grows with time into theft. That is to say, people who borrow the books 
without signing them out, intending but in the end never bothering to return them.’

If a person has gone off with the property of another, and upon being apprehended and 
charged with theft swears that he meant to return it, is his statement to be accepted or not? 
To accept it too readily gives guilty defendants an easy line of escape; to reject it carries the 
risk of convicting people who are technically innocent, even though they are morally guilty 
because they have taken the article dishonestly. In 1953 an art student removed a bronze 
statuette of Psyche by Rodin from a picture gallery, but later returned it anonymously with a 
note saying: ‘There was no mercenary intent behind my abduction of this exquisite creature. 
I merely wished to live with her for a while.’ Had he been caught with the statuette, the jury 
might justifi ably have disbelieved his explanation, even though, as the event showed, it was 
true. Technically, there would have been a miscarriage of justice, though not in the fullest 
sense of the expression. Why should not the dishonest taking be suffi cient to constitute the 
offence of theft, thus relieving the prosecution of a very diffi cult burden of proof? . . . 

In Warner,153 a shop assistant, who had been annoyed by employees next door, took their 
tools and hid them in the shop. When asked by a policeman about the tools he denied all 
knowledge of them. When the tools were eventually discovered he explained that he had 
only meant to keep them for about an hour to get his own back. The jury convicted him of 
theft, but the conviction was quashed on appeal for misdirection, the Court of Appeal reaf-
fi rming the rule that theft required an intent to deprive the owner permanently. This was a 
trivial case, and if the defendant had not lied to the police he would probably not have been 
prosecuted. It illustrates the point, however, that a person may take another’s property by 
way of revenge without committing an offence; and he will not commit an offence even if he 
causes great loss and keeps the property a considerable time, if he intended to give it back 
in the end. . . . 

153 (1970) 55 Cr App R 93 (CA).
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The effect of changing the law

If the law is changed in the way here suggested, the result will be to simplify it and to pre-
clude unmeritorious defences. It may also have some small effect upon public morality if 
it is brought home to people that any dishonest taking is theft. Just as supermarkets now 
exhibit notices saying that ‘shoplifting is theft,’ so libraries could announce that ‘unauthorised 
removal of books is theft.’ . . . 

The objection of triviality

It may be that the reader, while accepting some of the arguments in this article, has through-
out been affl icted by one other doubt. Is it seriously suggested that trivial cases of dishon-
estly using the property of another should be subject to prosecution as theft? The absurdity 
of this was an argument that appealed powerfully to the majority of the Criminal Law Revision 
Committee. It was elaborated by Lord Stonham, speaking for the government, in the debate 
on the Theft Bill in the House of Lords. He gave, as examples of trivial cases, using one’s 
neighbour’s lawn mower against his expressed wishes, taking a book from a public library 
beyond one’s borrowing limit, and using a friend’s dinner jacket without his consent.

The argument about trivial cases is frequently used to oppose extensions of the law, but it 
is never conclusive in itself, because practically every offence covers some trivial matters. If 
an offence is needed to deal with serious misconduct, that is suffi cient to justify it. Even the 
present law could be abused by prosecuting for trivial thefts, but in practice a sensible discre-
tion is generally exercised. The Canadian experience bears out the view that a law of furtum 
usus is unlikely to be used oppressively.
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E. Griew, ‘Dishonesty: The Objections to Feely and Ghosh ’ [1985] Criminal Law 
Review 341

A. Objections to the Feely question

 . . . 

A1. More, longer and more diffi cult trials

If the law is right in principle, so be it; the fact that it tends to multiply and prolong trials cannot 
be a decisive objection. But as an addition to other objections it is of such practical impor-
tance that it should have pride of place. There are several distinct points.

(a) The question tends to increase the number of trials. Whereas a different approach to the 
dishonesty issue might make clear that given conduct was dishonest as a matter of law and 
therefore constituted an offence, the Feely question leaves the issue open. It may be worth 
a defendant’s while to take the chance with the jury. . . . 

(b) The question tends to complicate and lengthen contested cases. For it is diffi cult to say 
of any evidence relating to the defendant’s state of mind or to the special circumstances in 
which he acted that is irrelevant to the Feely case. Moreover, it must be in the interests of 
some defendants to extend and complicate trials in order to obfuscate the issue. . . . 

(c) At the end of a trial the jury may have to be asked not simply whether the defendant 
acted with the state of mind he claims to have had, or in other circumstances that, as he sug-
gests, may have rendered his act not dishonest, but also (if he may have done so) whether 
his act with that state of mind, or in those circumstances, was dishonest, was dishonest 
according to ordinary standards. If these matters are not kept separate the jury may be seri-
ously misled. But their careful separation shows the complexity of the direction that the Feely 
question will dictate in some cases. . . . 

(d) The separate matters just referred to, that may need to fi gure in the judge’s direction, 
must then be handled by the jury in their deliberations. They may fi nd them hard to keep 
separate. The issues we present to juries should be as simple as possible; jury service, 
after all, imposes tasks on ordinary people that they are not accustomed to discharge. The 
Feely question involves complications that we are not justifi ed in supposing that all jurors 
are competent to handle.

A2. Inconsistent decisions

The Feely question carries an unacceptable risk of inconsistency of decision. This objection 
has been voiced by many critics. The problem of inconsistency is likely, of course, to affect 
only a small proportion of cases. In most cases the issue is one as to the facts: what did D do? 
What was his state of mind? Once the facts are found there will usually be only one plausible 
answer to the Feely question. It is only a minority of cases that the matter will truly admit of 
argument. But within this crucial marginal group different juries as the presumptive embodi-
ment of ordinary decent standards, may take different views of essentially indistinguishable 
cases. The law of the relevant offence will then vary as between different defendants. This 
must be unacceptable.

A3. Fiction of community norms

The Feely question implies the existence of a relevant community norm. In doing so it glosses 
over difference of age, class and cultural background which combine to give the character 
of fi ction to the idea of a generally shared sense of the boundary between honesty and 
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dishonesty. This is the more obvious in a society with the range of cultural groups that ours 
now has; and it is the more relevant since jury service was extended to the generality of elec-
tors between 18 and 65. It is simply naïve to suppose—surely no one does suppose—that 
there is, in respect of the dishonesty question, any such single thing as ‘the standards of 
ordinary decent people.’ . . . 

A4. ‘Dishonesty’ as an ‘ordinary word’

The foregoing objection to the Feely question is closely related to another. The jury are to 
consult their sense of ordinary standards because the word ‘dishonestly’ is ‘in common 
use.’ Jurors in their own lives ‘have to decide what is and what is not dishonest’; they do 
not ‘require the help of a judge to tell them what amounts to dishonest.’ . . . What must be 
expressed here is a doubt about the ‘ordinary word.’ It simply does not follow from the truth 
that a word such as ‘dishonestly’ is an ordinary word that all speakers of the language share 
the same sense of its application or non-application in particular contexts. . . . 

A5. Specialised cases

The Feely question is in any case unsuitable where the context of the case is a specialised 
one, involving intricate fi nancial activities or dealings in a specialised market. It is neither 
reasonable nor rational to expect ordinary people to judge as ‘dishonest’ or ‘not dishonest’ 
conduct of which, for want of relevant experience, they cannot appreciate the contextual 
fl avour. . . . 

A6. Ordinary dishonest jurors

The general understanding is that the jury may be taken to represent the ‘ordinary decent 
people’ to whom the Feely question refers. . . . Yet a vast number of what must surely be 
theft, handling and minor fraud offences are committed by ‘ordinary’ even ‘ordinary decent’ 
people such as serve upon juries: theft at work (‘perks’), handling stolen goods being offered 
in the neighbourhood (‘from off the back of a lorry’), infl ation of expenses claims, inaccu-
racy or concealment in the income tax return. These ordinary people, as jurors, will either 
apply their own standards, as being the prevalent standards of which they know; or they will 
demand of their defendants higher standards than they themselves attain. To the extent (if 
at all) that the former occurs, the Court of Appeal in Feely and Ghosh will have achieved a 
reduction in the scope of dishonesty offences which it certainly did not intend. We ought not, 
on the other hand, to view the latter, presumably more common, occurrence, with compla-
cency. It is perfectly acceptable for the law to require a jury to apply a standard higher than 
its own; it is not acceptable that the law should invite a jury to impose such a standard by an 
act of creative hypocrisy. The law in effect expects many jurors, in relation to very common 
kinds of offences, to have one conception of ordinary standards outside court and another 
conception inside. This is disreputable.

A7. ‘Anarchic’ verdicts

The Feely question, offered without qualifi cation to the jury, is ‘a question of moral estima-
tion without guidelines’ and permits ‘ “anarchic” verdicts which are not technically per-
verse.’ A jury without stars or compass cannot be accused of bad navigation. The direc-
tion it takes may be deplorable, but cannot be wrong. A consequence of this, it has been 
pointed out, is that members of unpopular groups may receive inadequate protection from 
the law. . . . 
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A8. What is ‘dishonest’ should be a matter of law

Whether an individual defendant was dishonest is, of course, a question for the jury. But it 
should be so only in the sense that the jury will fi nd the facts upon the strength of which, 
applying legal principles, they will be able to say whether the defendant acted dishonestly. 
Whether the facts that they fi nd constitute a case of ‘dishonesty’ within the meaning of that 
word in the particular legal context is a matter of legal principle upon which they should be 
able to turn to the law for clear guidance.

How that guidance is achieved is not necessarily an easy question. But the fact that it is 
not easy does not justify a refusal to answer it—whether in general terms or case by case. A 
decision has to be made about the role that the word ‘dishonestly’ has in the specifi cation of 
offences. It might have none except to exclude from the scope of offences cases of claim of 
right (as well as any, or any other, cases expressly excluded by statute as not cases of dishon-
esty). In addition to such excluded cases, however, might be those perceived by the judge as 
involving ‘no moral obloquy’. In any such cases the judge would direct an acquittal, thereby 
making a precedent for the guidance of other courts. Another suggestion has been that in the 
case of theft ‘dishonestly’ might be interpreted to mean ‘knowing that the appropriation will 
or may be detrimental to the interests of the owner in a signifi cant practical way.’

 . . . 

A9. Dishonesty and defences

Leaving the dishonesty issue to the untutored application of community standards allows the 
issue a potentially unlimited function. The jury may be unwilling to condemn a defendant’s 
conduct as ‘dishonest’ because they sympathise with his motive or are inclined to excuse 
what he did in the diffi cult circumstances in which he found himself; they may be still less 
willing if they are prepared to say that his conduct was justifi ed in the circumstances. Thus 
the jury may create for their defendant a defence of necessity greater than any known to the 
law or a defence of pressure of circumstances where the law knows only a plea in mitiga-
tion. But the law of defences should develop in a disciplined way under judicial control, save 
indeed to the extent that it is statutorily defi ned.

 . . . 

A10. Inconsistency within the Theft Acts

The Feely question produces an inconsistency between theft and other offences in relation 
to a claim of right. One who appropriates property in the belief that he has in law the right 
to deprive the loser of it does not, as a matter of law, appropriate dishonestly. This principle 
is statutory. But no corresponding statutory principle is provided for any obtaining offence. 
The judges might have asserted such a principle, however, and could have been expected 
to do so but for Feely and Ghosh. As it is, they seem prepared to trust the jury to achieve the 
corresponding result for the individual in response to a Ghosh direction. The result is that it 
is not theft to obtain at the point of knife what you think you are entitled to, whereas it may 
not be an offence under section 15 of the 1968 Act to obtain the same property by telling a 
lie—it is up to the jury to say.

 . . . 

B. Objections to the Ghosh question

. . . 
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B1. More, longer and more diffi cult trials

Compare objection A1. The Ghosh question (a) creates an additional ground for contested 
trials; (b) justifi es the introduction of additional evidence; (c) further complicates the judge’s 
direction; and (d) adds further to the complexity of the jury’s task. There is no need to labour 
these points.

. . . 

B3. Inept correction of error

. . . 
The confusion on this point in the Ghosh judgment is clear to see in the hypothetical treat-

ment of the hypothetical visitor from a foreign country where public transport is free. He trav-
els on a bus without paying. Does he do so dishonestly? The courts says that ‘his conduct, 
judged objectively by what he has done, is dishonest.’ The error enters the argument at this 
point. It cannot be right, as the structure of the court’s argument plainly implies, that the visi-
tor’s conduct would be regarded as dishonest by ordinary decent standards. If the jury knew 
that he believed public transport to be free, they would say that, according to ordinary stand-
ards, he had not behaved dishonestly. There is no need to go further; his ‘state of mind’ has 
already been taken into account. But the court, having declared him dishonest when ‘judged 
objectively,’ has to introduce a further ‘subjective’ element to rescue him. This leads to the 
question: ‘Did he know it was dishonest?’—an entirely unnecessary question.

B4. Mistake of law

The Ghosh question ‘allows something like a mistake of law to be a defence.’ The question 
is a mere addendum to the Feely question; it is the answer to the latter that determines the 
view to be taken of the defendant’s conduct as in principle criminal. The jury’s apprehension 
of current standards makes law for the case; the defendant’s misapprehension of those 
standards is indeed ‘something like a mistake of law.’ It is not strictly one, of course; his 
failure to realise that ordinary people would call his conduct dishonest means (taking Ghosh 
literally) that it is not dishonest.

B5. The ‘Robin Hood defence’

A person may defend his attack on another’s property by reference to a moral or political con-
viction as passionately held that he believed (so he claims) that ‘ordinary decent’ members 
of society would regard his conduct as proper, even laudable. If the asserted belief is treated 
as a claim to have been ignorant that the conduct was ‘dishonest’ by ordinary standards (and 
it has been assumed that it might be so treated), and if the jury think (as exceptionally they 
might) that the belief may have been held, Ghosh produces an acquittal. The result is remark-
able. Robin Hood must be a thief even if he thinks the whole of the right thinking world is on 
his side.

B6. A further threat to standards

A person reared or moving in an environment in which it is generally treated as legitimate 
to take advantage of certain classes of people—perhaps bookmakers or employers—may 
plausibly claim that he did not realise that his conduct of which a member of such a class 
was a victim, was generally regarded as dishonest. It is not acceptable that a claim of that 
sort should be capable even of being advanced. It has been said that ‘the [Ghosh] question 
presents an even greater threat to the standard of honesty than the [Feely] question.’
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Th ose who support the present law can point to the fact that since Ghosh the meaning of 
dishonesty has not greatly troubled the courts.155 Interestingly, when the Law Commission 
sought comments on whether the law on dishonesty needs to be reformed, the Magistrates’ 
Association were in favour of retaining the present law.156 Whatever its theoretical problems 
it seems therefore to have provided a workable defi nition.157 What, of course, we do not know 
is whether juries and magistrates actually follow the Ghosh direction, or whether they give 
dishonesty its ‘normal’ meaning. What the Ghosh test is trying to do is to seek a compromise 
between having a purely objective test for dishonesty which would simply ask whether the 
conduct was dishonest by the standards of the ordinary person and a subjective approach 
which would ask whether the defendant regarded his or her conduct as dishonest.
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QU E ST IONS
‘Once again the law of theft  is in urgent need of simplifi cation and modernization, 1. 
so that a jury of 12 ordinary citizens do not have to grapple with concepts couched 
in the antiquated “franglais” of “choses in action”, and scarce public resources in 
time and money are not devoted to hours of semantic argument divorced from the 
true merits of the case’ (Beldam LJ in Hallam [1995] Crim LR 323). Do you agree? (In 
fairness it should be added, as Smith (1995) points out, that the Act uses the phrase 
‘things in action’ not ‘choses in action’.)
Do you think it possible to provide a better defi nition of dishonesty than that used 2. 
in Ghosh?

155 Although Glover (2010) claims it hindered the police’s response to those who ‘salvaged’ cargo from a 
stricken ship.

156 Law Commission Report No. 276 (2002: para. 5.14).
157 Ibid, para. 5.15 stated that there was no evidence that juries were producing inconsistent verdicts on 

similar facts.
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Law Commission Report No. 276 (2002: 3. para. 5.9) refers to a MORI poll in 1985 in 
which only 35 per cent of those questioned thought it dishonest to accept payment in 
cash to avoid payment of tax. But only 37 per cent of those questioned thought most 
people would regard it as honest. Does this indicate that it is sensible to leave ques-
tions of honesty to the jury?
In 4. DPP v Gohill158 magistrates acquitted two employees who worked at a business 
which hired out machines. Where a customer wanted to borrow an item for a very 
short time they allowed customers to do this and falsifi ed records. Customers oft en 
gave them a tip of £5 or £10. Th e employees said (with some justifi cation) this created 
good customer relations and that they oft en refused the tips. Th e magistrates took 
the view that they could not be sure this was contrary to the standards of honesty 
of the reasonable person. On appeal the Divisional Court found this fi nding to be 
perverse and returned the case for a rehearing. Do you agree with the magistrates or 
the Divisional Court?
Th e ‘dishonesty lab’ at http://www.honestylab.com/ gave people the chance to dis-5. 
close their dishonest conduct and also comment on what was honest or not. What is 
the signifi cance of the fact that people seem to have widely diff ering views on what 
is honest? Or is this only true of borderline cases? Do you think that, in fact, on clear 
cases there are clearly accepted standards of honesty?

 robberies
Th e off ence of robbery ranges from a carefully planned bank raid to a spur of the moment ‘bag 
snatching’. In the popular imagination robbery has become synonymous with ‘muggings’, 
which have become a common part of urban life and cause much fear.159 Th ere is some justi-
fi cation for the fear: in 2009/10 there were 398,000 muggings according to the British Crime 
Survey.160 Mobile phones have come to be closely linked with robberies. Around 2 per cent of 
people have their phones stolen every year.161 For those aged 12–15 it rose to 5 per cent.

In the following passage, Andrew Ashworth outlines some of the diffi  culties with the legal 
defi nition of robbery: ←7 (p.538)

A. Ashworth, ‘Robbery Re-assessed’ [2002] Criminal Law Review 851 at 855–7

The Law on Robbery

Several features of the offence [of robbery] require comment.
First, there are three ways of committing robbery—using force, putting someone in fear, or 

seeking to put someone in fear. This leaves no doubt about the relevance of imitation weap-
ons to the defi nition of robbery; but, on the other hand, the various ways of committing the 
offence are not ranked in order of relative seriousness.

Secondly, and echoing a point already made in relation to statistical classifi cation, the 
dividing line between robbery and theft is anything but robust. This is not necessarily a 

158 [2007] EWHC 239 (Admin). 159 Hall (1978). 160 Home Offi  ce (2010).
161 BBC News Online (2010b).
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criticism of the legal defi nition, since many offences inevitably have fuzzy edges. But the 
term ‘uses force’ has been interpreted so as to include relatively slight force, such as barging 
into someone or tugging at a handbag in such a way that the owner’s hand is pulled down-
wards. The effect is to label such offences as robbery rather than theft, and to put them in a 
category which has life imprisonment as the maximum penalty.

And thirdly, robbery is a single offence: ‘robbery with violence’ and armed robbery are 
not legal terms of art, however often they may appear in crime novels. The single offence is 
also extraordinarily broad. The maximum penalty for theft is seven years’ imprisonment; but, 
where force or the threat of force is used in order to steal, the category of robbery covers 
everything from a push or a raised hand in order to snatch a bag, to the most violent robbery 
of a security vehicle with guns fi red and so forth. The single maximum penalty, life imprison-
ment, covers the whole range. The contrast with other offences involving violence is stark. 
Although English law remains in a rather antiquated state, the Offences Against the Person 
Act 1861 provides a ladder of non-fatal crimes—common assault, assault occasioning actual 
bodily harm, unlawful wounding or grievous bodily harm, and wounding or grievous bodily 
harm with intent. The structure is desperately in need of modernisation: most modern penal 
codes grade their offences of violence according to differences in the seriousness of the 
harm done and differences in culpability, but current English law does so only imperfectly. 
However, no one has been heard to suggest that we should have a single offence of vio-
lence, such as ‘using force on another person’, to replace everything from common assault 
to wounding with intent. That would be rejected on many grounds—sentencing would be at 
large rather than graduated according to different maxima, the label would fail to distinguish 
the serious from the not-so-serious, the label would be useless for classifi cation purposes 
(e.g. when assessing an offender’s criminal record), and so on.

If we (rightly) reject a single offence of violence, should we not also object to such a 
broad and undifferentiated offence as robbery, based on using or threatening force of any 
degree? I would argue that the offence of robbery is objectionable because it fails to mark 
in a public way the distinction between a mere push and serious violence, and because the 
label ‘robbery’ is therefore too vague and too liable to stereotypical interpretations—some 
may assume that serious violence, or a weapon, was involved when this was not necessar-
ily the case. It is often said that robbery is a serious offence, but that applies only to some 
robberies. There are some offences that involve a small theft with only slight violence that 
would not warrant more than a charge of assault or battery. Consideration must be given to 
dividing the offence, so as to mark out as particularly serious those robberies which involve 
the use or threat of signifi cant violence.

Such an approach could also have a worthwhile practical and procedural consequence. At 
present all robberies are triable only on indictment. Again, this results in some offences being 
tried at a higher level than their separate elements (assault, theft) might warrant. Offences of 
assault occasioning actual bodily harm and section 20 wounding or grievous bodily harm are 
triable either way, as are offences of theft. If the essence of the offence would not otherwise 
justify a higher charge, it is surely questionable whether all robberies should go to the Crown 
Court if some offences against the person are summary only or triable either way.

F U RT H E R R E A DI NG
Ashworth, A. (2002d) ‘Robbery Re-assessed’ Criminal Law Review 851.
Matthews, R. (2002) Armed Robbery (Cullompton: Willan).
Smith, J. (2003) Th e Nature of Personal Robbery (London: Home Offi  ce).

criticism of the legal defi nition, since many offences inevitably have fuzzy edges. But the
term ‘uses force’ has been interpreted so as to include relatively slight force, such as barging
into someone or tugging at a handbag in such a way that the owner’s hand is pulled down-
wards. The effect is to label such offences as robbery rather than theft, and to put them in a
category which has life imprisonment as the maximum penalty.

And thirdly, robbery is a single offence: ‘robbery with violence’ and armed robbery are
not legal terms of art, however often they may appear in crime novels. The single offence is
also extraordinarily broad. The maximum penalty for theft is seven years’ imprisonment; but,
where force or the threat of force is used in order to steal, the category of robbery covers
everything from a push or a raised hand in order to snatch a bag, to the most violent robbery
of a security vehicle with guns fi red and so forth. The single maximum penalty, life imprison-
ment, covers the whole range. The contrast with other offences involving violence is stark.
Although English law remains in a rather antiquated state, the Offences Against the Person
Act 1861 provides a ladder of non-fatal crimes—common assault, assault occasioning actual
bodily harm, unlawful wounding or grievous bodily harm, and wounding or grievous bodily
harm with intent. The structure is desperately in need of modernisation: most modern penal
codes grade their offences of violence according to differences in the seriousness of the
harm done and differences in culpability, but current English law does so only imperfectly.
However, no one has been heard to suggest that we should have a single offence of vio-
lence, such as ‘using force on another person’, to replace everything from common assault
to wounding with intent. That would be rejected on many grounds—sentencing would be at
large rather than graduated according to different maxima, the label would fail to distinguish
the serious from the not-so-serious, the label would be useless for classifi cation purposes
(e.g. when assessing an offender’s criminal record), and so on.

If we (rightly) reject a single offence of violence, should we not also object to such a
broad and undifferentiated offence as robbery, based on using or threatening force of any
degree? I would argue that the offence of robbery is objectionable because it fails to mark
in a public way the distinction between a mere push and serious violence, and because the
label ‘robbery’ is therefore too vague and too liable to stereotypical interpretations—some
may assume that serious violence, or a weapon, was involved when this was not necessar-
ily the case. It is often said that robbery is a serious offence, but that applies only to some
robberies. There are some offences that involve a small theft with only slight violence that
would not warrant more than a charge of assault or battery. Consideration must be given to
dividing the offence, so as to mark out as particularly serious those robberies which involve
the use or threat of signifi cant violence.

Such an approach could also have a worthwhile practical and procedural consequence. At
present all robberies are triable only on indictment. Again, this results in some offences being
tried at a higher level than their separate elements (assault, theft) might warrant. Offences of
assault occasioning actual bodily harm and section 20 wounding or grievous bodily harm are
triable either way, as are offences of theft. If the essence of the offence would not otherwise
justify a higher charge, it is surely questionable whether all robberies should go to the Crown
Court if some offences against the person are summary only or triable either way.

F U RT H E R R E A DI NG
Ashworth, A. (2002d) ‘Robbery Re-assessed’ Criminal Law Review 851.w
Matthews, R. (2002) Armed Robbery (Cullompton: Willan).y
Smith, J. (2003) Th e Nature of Personal Robbery (London: Home Offi  ce).y



8 theft, handling, and robbery | 569

 handling stolen goods
Th ere has been relatively little discussion on the moral basis for the off ence of handling 
stolen goods. One view is that the off ence is justifi ed because people who handle or receive 
stolen goods are encouraging others to steal. If there was no one to sell property on to there 
would be much less incentive to steal. Another argument is that the handler is adding to the 
deprivation of the owners’ property, by making it harder to locate and thereby less likely 
to be recovered. Perhaps the best argument is to conceive of the handler as complicit with 
the thief: they have joined together with the thief in the enterprise of removing the owners’ 
property.
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 concluding thoughts
Th e law on theft  has proved surprisingly controversial. In part this is a result of the complex 
interaction between the civil law of property and the criminal law of property off ences. Th e 
criminal courts have sought to avoid the complexities that would arise from fully integrat-
ing property law into the criminal law. However, in doing so, they have opened themselves 
up to objections that theft  is punishing dishonesty, rather than an interference with prop-
erty interests. Some commentators are happy with this shift  in emphasis as it focuses on the 
morally signifi cant issue (dishonesty) rather than more technical matters of property law. 
Others argue that it leaves the off ence vague and lacking a clear justifi cation.
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9
FRAUD

CENTRAL ISSUES

Th e off ence of fraud can be committed 1. 
where the defendant dishonestly makes 
a false representation intending to 
make a gain for him or herself or a loss 
to another. Th e defendant is only guilty 
if he or she knows that the statement is, 
or might be, untrue or misleading.
Fraud is also committed where the 2. 
defendant dishonestly fails to disclose 
information which he or she is under 
a duty to disclose, intending to make 
a gain for him or herself or cause a loss 
to another.

A third way of committing fraud is 3. 
where the defendant misuses a posi-
tion of trust in a dishonest way to 
make a gain or cause a loss.
Th ere is an off ence of obtaining serv-4. 
ices by a dishonest act and also of 
making off  without payment from a 
place where payment is expected.

part i: the law on fraud
In Chapter 8 we looked at theft , which, in simple terms, involves taking another’s prop-
erty. In this chapter we will look at the off ence of fraud, where property has been obtained 
from the victim by other dishonest means. Th e Fraud Act 2006 came into force on 15 
January 2007. It was passed following increasing dissatisfaction with the previous law 
on deception. Th e old off ences had troubled courts, academics, and students for decades. 
Now, the deception off ences in sections 15, 15A, 16, and 20(2) of the Th eft  Act 1968 and 
sections 1 and 2 of the Th eft  Act 1978 have all been abolished. Whether the new off ences 
will be any easier to interpret remains to be seen.

 fraud
The Fraud Act 2006 creates a new offence of fraud which can be committed in three 
different ways: by false representation, failing to disclose information, and by abuse of 
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position. All of these offences are the crime of fraud so there is no need for the prosecu-
tion to prove which means was used as long as the jury is satisfied it was one of them. 
→1 (p.590)

. fraud by false representation
Section 2(1) of the Fraud Act 2006 states:

A person is in breach of this section if he—

dishonestly makes a false representation, and(a) 

intends, by making the representation—(b) 

(i) to make a gain for himself or another, or

(ii) to cause loss to another or to expose another to a risk of loss.

Th is form of committing the off ence can be broken down into the following elements:

Th ere must be a false representation
Th e representation can be made in any way. So it will include statements made orally, in 
writing, or on a website.1 In Idrees2 the court had no diffi  culty in upholding the conviction 
of a person who had taken the written part of the driving test, impersonating someone else. 
By turning up at the test centre and presenting someone’s identifi cation they were impliedly 
claiming to be that person. Section 2(2) explains that a representation is to be regarded 
as false if it is ‘untrue or misleading’. Section 2(3) makes it clear that the representation 
can be as to fact or law and it can include a representation as to someone’s state of mind. 
Problematic cases will arise where a statement is literally true (‘the car passed its MOT yes-
terday with no problems’), but is not the complete truth (‘on the way back from the MOT 
the car broke down’). Th is might be regarded as a statement which is misleading for the 
purposes of section 2(2), especially if it is in response to a direct question about how well the 
car works. →2 (p.587)

It is well established in the case law that if a person uses a credit card they are represent-
ing not only that the card is theirs but also that they are authorized to use it.3 If, therefore, 
a defendant has been told by his or her bank not to use a credit card or they have reached 
their credit limit and are longer authorized to use it they may be guilty of fraud. Note that 
the victim will be the shop because they have made a false statement to the shop that they are 
authorized to use the credit card.4

Th e false representation must be made by the defendant
Notice fi rst that the representation must be made by the defendant. So if Michelle is aware 
that Liam has lied to Charlie and uses that lie to gain property, she will not have committed 
fraud by false representation. However, she may have committed one of the other versions of 

1 HM Government (2006: para. 14). 2 Idrees v DPP [2011] EWHC 624 (Admin).
3 Lambie [1982] AC 449.
4 Th e same kind of reasoning applies if a defendant uses a cheque book when unauthorized to do so: 

Gilmartin [1983] QB 953.

A person is in breach of this section if he—

dishonestly makes a false representation, and(a)

intends, by making the representation—(b) 

(i) to make a gain for himself or another, or

(ii) to cause loss to another or to expose another to a risk of loss.
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fraud (e.g. fraud by failing to disclose information). Notice also that the representation must 
be ‘made’. Th is may indicate that representation cannot be made by silence. However, the 
matter is not straightforward. Section 2(4) explains that the representation can be express 
or implied. So acting in a way which impliedly makes a statement may be covered by this 
version of fraud. In the well-known case of Barnard,5 a defendant went into a shop (in the 
1830s) wearing an academic cap and gown of the kind typically worn by members of Oxford 
University at that time. Th e shopkeeper assumed he was a member of the University and 
therefore gave a discounted price. It was held that by wearing this garb the defendant was 
representing that he was a member of the University. As he was not, this amounted to a false 
representation. A more modern example is where a person walks through a staff  entrance 
of a nightclub (seeking to avoid payment of the entrance fee). She is representing that she is 
a member of staff  and so this could be deceptive. Less obvious would be a case where a very 
high price tag was put on a copy of an old master painting: is the high price tag impliedly 
stating that the painting is an original?

A fi nal point to notice is that there is no need to show that the false representation need 
be made to anyone. Most signifi cantly section 2(5) states that the off ence can be committed 
against a computer or other mechanical representation. Also it means that even if the victim 
was fully aware that the defendant was lying, the off ence would be made out. It also means 
that if the prosecution can prove that a defendant sent out a fraudulent email, a conviction 
could be obtained, even if the email was never read by any of the would-be victims because 
it was caught in a spam-fi lter.

Th e defendant must know that the statement is or might be 
untrue or misleading
Th is is required by section 2(2)(b). Notice that it is suffi  cient if the defendant knows that what 
he or she is saying might be untrue. For example, if the defendant is selling his or her car and 
untruthfully says that the brakes work fi ne. If that is untrue, and he or she is aware that the 
brakes might have problems with them, he or she will have committed this off ence.

Th e statement must be made with the intention to make a gain or a loss
It should be emphasized that it does not need to be shown that the defendant made any kind 
of gain or indeed that the victim suff ers any kind of loss. So a defendant who made a false 
statement intending to obtain money would be guilty even if having made the statement the 
victim refused to hand over any money and instead called the police. In a way, therefore, 
fraud has the fl avour of an attempted crime in that there is no need to show the victim actu-
ally suff ered direct harm.

Notice that it must be shown that the defendant intended to make a gain by the represen-
tation. Imagine Hugh, sitting on a street corner, untruthfully shouting out ‘Please give me 
money. I have not eaten for seven days.’ Hugh may be able to argue that although he hoped 
to get money, he did not actually think anyone would give him money as a result of the false 
representation. If this is accepted that may mean he has a defence to a charge of fraud by false 
representation. Simon Gardner suggests that this kind of argument might provide a defence 
to a person in a market making wildly extravagant claims for goods they are selling.6

5 (1837) 7 C & P 784, 173 ER 342.   6 S. Gardner (2008).
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‘Gain’ or ‘loss’ must be in property or monetary terms. So using a false representation 
to injure someone’s feelings or harm their reputation would not, on their own, amount to 
the off ence. It should also be noted that a risk of a loss is suffi  cient. Th is would mean that if 
the defendant uses a false representation to obtain money which he or she hopes to repay 
to the victim soon, this could fall under this off ence. If he or she is aware there is a risk he 
or she will not be able to pay back the money, he or she has committed the off ence.

Th ere must be dishonesty
Th ere is no defi nition of dishonesty in the Fraud Act 2006. Presumably therefore the Ghosh 
test for dishonesty (see p.532) will be used.7 However, section 2 of the Th eft  Act 1968 will not 
apply. So the circumstances set down there for when a defendant will not be dishonest (e.g. 
where the defendant believes he or she has a legal right to the property) will not apply. Simester 
and Sullivan describe the failure to replicate the section 2 defences as ‘regrettable’.8

In the following extract, David Ormerod sets out some of the issues raised by fraud by 
false representation:

D. Ormerod, ‘The Fraud Act 2006—Criminalising Lying?’ [2007] Criminal Law 
Review 193 at 196–204

Section 2—fraud by false representation

Section 2 of the Act is the broadest form of the fraud offence and hence likely to be the most 
frequently charged. The actus reus requires only that a person made a false representation, 
and the mens rea is satisfi ed by proof that he knew the representation was or might be false, 
and that he acted dishonestly, with intent to gain or cause loss. Classic examples of conduct 
caught will be false representations on mortgage application forms, life insurance forms, etc. 
The offence is also designed to criminalise dishonest “phishing” on the internet.

Before scrutinising individual elements, it is worth emphasising how dramatic is the shift 
from a result-based deception to a conduct-based representation offence. Under the old law 
D’s conduct had to deceive V thereby causing V to do whatever act was appropriate to the 
charge—transferring property, executing a valuable security, etc. Under s.2, there is no need 
to prove a result of any kind or that an alleged victim or indeed any person believed any repre-
sentation or acted on it; or, crucially, that the accused succeeded in making a gain or causing 
a loss by his representation. The effect is that D may be liable even though V knows that D’s 
statement is false or V would have acted in the same way even if he had known of the falsity. 
The new offence has no requirement that V’s property interests are damaged (temporarily or 
permanently), nor even that V’s property interests are imperilled; it is suffi cient that D intends 
to cause loss or make a gain. It is wider than conspiracy to defraud since a lone actor can be 
guilty without even prejudicing anyone’s economic interests. This wholly inchoate offence 
appears to criminalise lying.

Should lying be a suffi cient basis for criminal liability? What is the wrong which D performs 
which warrants the criminal sanction? It is not one derived from intentionally harming V’s 
interests directly—there need be no such harm. Similarly, it is not one of potentially damag-
ing V’s interests. The wrong seems to be the act of lying or misleading with intent to gain or 

7 Th e government’s explanatory notes concerning the Act say so (HM Government 2006: para. 10).
8 Simester, Spencer, Sullivan, and Quick (2010: 609).

Section 2—fraud by false representation
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cause loss; the harm might be construed as one of destabilising society’s processes of prop-
erty and fi nancial transfers. Even if this is suffi cient to warrant criminalisation, is it properly 
called fraud? Classic defi nitions such as that from Stephen J. include, even at their widest, an 
element of intent to deceive which is much narrower than an intention to gain.

The absence of any loss direct or potential to V’s interests may make the evaluation of 
the degree of blameworthiness and appropriate punishment very diffi cult. If D has typed 
an impressive high yield investment prospectus into his computer and emailed it, he seems 
to have breached s.2. What sentence is appropriate? The representation might have made 
millions of pounds from gullible investors, or been universally treated as irritating spam and 
deleted.

This shift has other serious practical implications. Obviously, the offence is complete 
 earlier—on the making of the representation. In some instances s.2 might also catch conduct 
committed later in time—if, after D, a motorist, has with honest mind fi lled his fuel tank and 
the entire proprietary interest in the petrol has passed to him, he then falsely represents to V, 
the cashier, that it will be paid for by D’s company, he breaches s.2. Although the “start” date 
of offending may be more diffi cult to specify when drafting particulars, this is unlikely to be 
material in most cases. A further effect is that V, formerly cast in a leading role in proving the 
causal effect of D’s deception now becomes an optional extra. With liability complete on D’s 
representation being made, no specifi c victim(s) need to be identifi ed. No doubt prosecutors 
will still commonly prefer to call a victim to testify about the circumstances of the representa-
tion, but technically, all that matters is that D acted with the intention to gain or cause loss; 
the potential effect of the false representation need not be proved. As with the deception 
offences it replaced, there will be overlap with theft in cases in which the false representation 
enables D to “appropriate” V’s property, even if with V’s consent, as in Gomez. Of course, 
s.2 goes further by criminalising D who lies with the intent that V lend him property which D 
intends to return unaltered.

Making a representation. A representation must be “made”, expressly or impliedly (s.2.(4)). 
Most commonly this will be by words or conduct but as enacted, s.2 is not restricted to such 
behaviour. This prompts the question whether silent inaction will suffi ce. Section 3 crimi-
nalises fraud by failing to disclose, but is limited to circumstances where D is under a “legal 
duty” to disclose information; a broad reading of s.2 would not be so limited, but such an 
interpretation might be regarded as an undesirable extension of the criminal law. Four pos-
sibilities need considering. First, if D has made a false statement with mens rea he is guilty 
under s.2 irrespective of V’s belief. Secondly, if he has not actively misled V, but realises that 
V is acting under a misconception he may be liable under s.3 if he is under a duty to correct 
V’s error. Thirdly, if having not actively misled V, and not being under a duty to correct V’s 
error, D could be construed as making an implied false representation, he may be liable under 
s.2. Fourthly, where, to D’s knowledge, but not V’s, circumstances have changed materially 
since D made a true representation, by continuing to act without correcting V’s understand-
ing D might be said to be “failing to ‘undeceive’ ” by impliedly making a fresh and now false 
representation. If so he is liable under s.2.

Since s.2 is complete when the false representation is articulated, there may also be prob-
lems in identifying how many representations have been made. Are separate counts required 
for each representation? The broad nature of this element means that the scope for a charge 
of attempt is severely limited, except perhaps where D, having prepared documents contain-
ing false statements, is apprehended before having posted them, or where D unwittingly 
makes a true representation. With substantive offences this wide, who needs inchoates?

A “false” representation. The requirement that D’s representation is false does little to 
limit the scope of s.2. Section 2(2) (a) provides that a representation is false by being either 
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s.2 goes further by criminalising D who lies with the intent that V lend him property which D
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Making a representation. A representation must be “made”, expressly or impliedly (s.2.(4)).
Most commonly this will be by words or conduct but as enacted, s.2 is not restricted to such
behaviour. This prompts the question whether silent inaction will suffi ce. Section 3 crimi-
nalises fraud by failing to disclose, but is limited to circumstances where D is under a “legal
duty” to disclose information; a broad reading of s.2 would not be so limited, but such an
interpretation might be regarded as an undesirable extension of the criminal law. Four pos-
sibilities need considering. First, if D has made a false statement with mens rea he is guilty 
under s.2 irrespective of V’s belief. Secondly, if he has not actively misled V, but realises that
V is acting under a misconception he may be liable under s.3 if he is under a duty to correct
V’s error. Thirdly, if having not actively misled V, and not being under a duty to correct V’s
error, D could be construed as making an implied false representation, he may be liable under
s.2. Fourthly, where, to D’s knowledge, but not V’s, circumstances have changed materially
since D made a true representation, by continuing to act without correcting V’s understand-
ing D might be said to be “failing to ‘undeceive’ ” by impliedly making a fresh and now false
representation. If so he is liable under s.2.

Since s.2 is complete when the false representation is articulated, there may also be prob-
lems in identifying how many representations have been made. Are separate counts required
for each representation? The broad nature of this element means that the scope for a charge
of attempt is severely limited, except perhaps where D, having prepared documents contain-
ing false statements, is apprehended before having posted them, or where D unwittingly
makes a true representation. With substantive offences this wide, who needs inchoates?

A “false” representation. The requirement that D’s representation is false does little to
limit the scope of s.2. Section 2(2) (a) provides that a representation is false by being either
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“untrue”, or “misleading”, and by subs. (3) “any representation as to fact or law, including a 
representation as to the state of mind of—(a) the person making the representation, or (b) 
any other person” will suffi ce. The Crown must establish that the representation is false or 
misleading in addition to proving D’s knowledge as to its falsity. Falsity usually depends on 
the meaning intended or understood by the parties, and will usually be a question for the jury, 
even with documented representations. Exceptionally it may be for the judge to decide, as 
for example where the issue is as to a document’s legal effect.

The concept of falsity is central to s.2, yet remains ill-defi ned, highlighting a recurring 
problem with the Act: Parliament was unwilling to defi ne elements of the offences, being 
happy to acknowledge the (predictably) broad Home Offi ce suggestions and leave matters 
to be resolved by the courts. This fails to promote certainty in an area where experience 
teaches us that it is vital. In this instance, the Home Offi ce suggested that the term “mis-
leading” meant “less than wholly true and capable of an interpretation to the detriment of 
the victim.” That opens an astonishingly wide scope of liability. By advancing a very wide 
defi nition of “false”, to include “misleading”, the Home Offi ce eschews the fi ner moral 
distinctions between lying (making untrue statements) and misleading (including making 
true statements which create a false impression). It is unclear whether the full practical 
implications have been realised.

If less than wholly true statements are caught, have “trade puffs” become criminal? Does 
s.2 criminalise street traders’ repartee? The only defence to making false representations 
by selling a T-shirt “just like the one Beckham wears” may be a lack of dishonesty. Such 
arguments may sometimes be diffi cult to sustain in a courtroom remote in time and atmos-
phere from the theatre of a street market. If D’s representation is untrue, D’s claim that it 
was made for good reason, e.g. to recover property which (D believed) belonged to him, 
turns on the question of dishonesty. That element of the offence, which is left to shoulder 
so much of the burden of determining criminality, is also D’s only safeguard where the falsity 
represented relates to a non-material particular. Beware the second-hand car salesman who 
habitually embellishes a series of honest statements as to the age, mileage, etc. of vehicles 
with the false and proverbial li(n)e “one careful lady owner.” To what extent have we crimi-
nalised sharp practice—particularly bearing in mind that there need be no loss, nor imperil-
ling of anyone’s economic interests? If everything turns on the jury’s perception of honesty, 
will stereotypically mistrusted trades and professions—estate agents, antique dealers, car 
salesmen—be exposed to conviction on prejudices?

Unless s.2 can be interpreted cautiously, it will trample on the principle of caveat emptor. 
We ought not to “indict one man for making a fool of another”. For these reasons and the 
diffi culties identifi ed below, this commentator cannot give s.2 the “unequivocal welcome” 
extended by other commentators, nor agree that it will be free of diffi culty in application, and 
certainly cannot subscribe to the view of the Home Offi ce that “the law is not being widened 
in any signifi cant way.”

False representations and machines [Professor Ormerod explains that the new offence 
covers deception of machines which was a problem under the old law, although it is very 
widely drafted.]

Dishonesty. Dishonesty is the central mens rea for all three forms of fraud. The Law 
Commission and Home Offi ce intend that the Ghosh defi nition should apply, and the Law 
Offi cers confi rmed this in Parliament. The powerful criticisms of Ghosh need no repetition, 
but several issues do merit attention. Given the breadth of defi nition of other key elements 
of the offences, dishonesty will be the principal determinant of criminal liability. Dishonesty 
is based solely on Ghosh; as with deception there is no equivalent to s.2 of the 1968 Act and 
therefore, D’s claims to be acting under a claim of right are no guarantee of acquittal. It is 
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Unless s.2 can be interpreted cautiously, it will trample on the principle of caveat emptor.
We ought not to “indict one man for making a fool of another”. For these reasons and the
diffi culties identifi ed below, this commentator cannot give s.2 the “unequivocal welcome”
extended by other commentators, nor agree that it will be free of diffi culty in application, and
certainly cannot subscribe to the view of the Home Offi ce that “the law is not being widened
in any signifi cant way.”

False representations and machines [Professor Ormerod explains that the new offence
covers deception of machines which was a problem under the old law, although it is very
widely drafted.]

Dishonesty. Dishonesty is the central mens rea for all three forms of fraud. The Law
Commission and Home Offi ce intend that the Ghosh defi nition should apply, and the Law
Offi cers confi rmed this in Parliament. The powerful criticisms of Ghosh need no repetition,
but several issues do merit attention. Given the breadth of defi nition of other key elements
of the offences, dishonesty will be the principal determinant of criminal liability. Dishonesty
is based solely on Ghosh; as with deception there is no equivalent to s.2 of the 1968 Act and
therefore, D’s claims to be acting under a claim of right are no guarantee of acquittal. It is
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submitted that this is a fundamental fl aw with the section. If D (genuinely believes he) has 
a claim of right to the property there should be no criminal liability. A fortiori, it seems that D 
qualifying his false representations with a disclaimer will not automatically lead to acquittal 
unless the qualifi cation is judged suffi cient to remove any degree of falsity. . . . 

[Professor Ormerod then notes the objections that have been made concerning the Ghosh 
test for dishonesty.]

Knowing that the representation is or might be false. In addition to being dishonest, whatever 
that may mean, D must know either: that his representation is untrue or misleading; or that 
it might be untrue or misleading. Knowledge is a more onerous mens rea than “belief’ and 
even “recklessness”. Least diffi cult to establish, will be knowledge of the falsity of represen-
tations about existing facts. This will commonly be proved by inference. Greater diffi culty lies 
in proving D knew that present statements about future events were untrue or misleading. 
This problem was anticipated and the alternative mens rea—that D knew that the representa-
tion might be false—seeks to avoid the problem. Proving that D knew that the representation 
might be untrue or misleading is also a more obvious route for the Crown when the allegation 
involves representations as to states of mind of those other than the accused; although D 
cannot easily be shown to know the state of another’s mind, he may be shown to know what 
it might be.

Is the section rendered wider than anticipated by this alternative mens rea? D tells a cus-
tomer that he has a Renoir for sale. D knows that there is a risk, as with all art, that the paint-
ing might be a fake. Does D know that the statement might be misleading? He will only be 
guilty if the painting is not in fact a Renoir (he has to make a false statement), and he was 
dishonest. The element of dishonesty once again serves as the principal determinant of guilt. 
Interestingly, the Attorney-General had no diffi culty with this example in Parliament:

“If an art dealer said, ‘This is a painting by Renoir’, knowing that that statement can have a huge 
impact on the value of the painting—but not knowing whether it is true and thinking that it might 
be untrue—it would be for a jury to decide whether he was dishonest. If he was dishonest, I see 
no diffi culty in saying that he is guilty of fraud in those circumstances.”

Is this an oversimplifi cation? The Attorney-General treats as synonymous thinking that a 
statement might be untrue or misleading and knowing that it might be untrue or mislead-
ing. Is [the] difference between these degrees of D’s cognisance or mental state suffi cient 
to render him blameworthy? In this context it might be a distinction without a difference. 
It seems inevitable that in practice this mens rea element will blur unsatisfactorily into the 
element of dishonesty. A dealer who, while accepting that nothing can be certain in the art 
world, believes that his attribution in respect of this painting is true, acts honestly. The dealer 
who actually thinks it might be untrue, acts dishonestly. The courts need to be alert to guard 
against reckless representations being treated as suffi cient dishonest acts when the section 
actually requires both dishonesty and knowledge. Perhaps the best that can be said is that at 
least both the mens rea requirements remain subjective.

The breadth of this fault element may extend even further if the courts demonstrate their 
customary willingness to interpret knowledge as including “shutting one’s eyes to an obvious 
means of knowledge” or “deliberately refraining from making inquiries the results of which 
the person does not care to have.” A precise defi nition of wilful blindness or connivance as it 
is sometimes known remains elusive, and could extend liability signifi cantly in this context.

With intent to gain or cause loss. At face value, this is again a strict mens rea requirement. 
Intention as to consequences has to be proved. How remote can D’s intentions be? Suppose 
that D makes false representations to induce V, a wealthy banker, to marry him. Is he guilty 
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under s.2 if one intention is to enrich himself? Intention should bear its ordinary meaning, and 
as elsewhere in the criminal law include foresight of a virtually certain consequence. In most 
cases V’s loss will be D’s gain, but the phrase, “intent to cause loss” is not superfl uous as 
there may be circumstances in which D intends to cause a loss to V without any correspond-
ing gain for himself. Again one might ask whether this is properly described as fraud. No gain 
or loss need actually occur, indeed, as noted no property of any person need actually be put 
in jeopardy by D’s acts. D who starts a false rumour that his competitor V is going out of busi-
ness, commits the offence if he does so with intent to lead customers away from V (and or 
to D) and is regarded as dishonest in doing so.

Although not a result-based offence, there is a causal link that must be established: it is 
“by the” false representation that D must intend to make the gain or cause the loss. What 
of the “sophisticated” fraudster who admits making the false representation but says that 
his only intent was to gain by subsequent dealings/trade and that the lie was not intended to 
cause gain/loss?

Section 5 defi nes “gain” and “loss” for the purposes of ss.2–4, in essentially the same 
terms as s.34(2)(a) of the Theft Act 1968. Thus, the offences extend only to (temporary or 
permanent) gain or loss in money or other property; and “ ‘property’ means any property 
whether real or personal (including things in action and other intangible property)”. “Gain” 
includes a gain by keeping what one has, as well as a gain by getting what one does not 
have. “Loss” includes a loss by not getting what one might get, as well as a loss by parting 
with what one has. The Government was keen to ensure that the defi nitions paralleled those 
in the Theft Act 1968. Arguably, adopting this defi nition renders the offence unduly wide 
by criminalising D who intends V not to get something which V might have gained, even 
though V was not entitled to it. Taking one of Professor Sullivan’s early examples, if V asks D 
for a loan and D denies it him by saying falsely that he has no money to spare, D has made 
a false representation with intent to cause V to lose that which he might have obtained. V 
has at most suffered a loss of a chance. However, there may be a neat way around this: 
D might avoid liability by arguing that a simple refusal, however malicious or dishonest is 
not a “representation”, and rather, it is the explanation for his refusal which is false, and it 
is not by the explanation “I have no money” that D intended to cause loss. D’s additional/
alternative saving grace is that he is probably not going to be regarded as dishonest in those 
circumstances. But, it is not an automatic defence that D believes he has a right to the gain 
he seeks/the loss he intends to cause. If he has such a belief, then he might not be dishonest 
under Ghosh. It could be argued that there is in fact no gain or loss where a person merely 
secures the repayment of that which he is owed. But the courts have held that if “gain in 
money or other property” means simply “acquisition”, . . . D must still be caught.

. fraud by failing to disclose information
Section 3 of the Fraud Act 2006 states:

A person is in breach of this section if he—

dishonestly fails to disclose to another person information which he is under a legal (a) 
duty to disclose, and

intends, by failing to disclose the information—(b) 

(i) to make a gain for himself or another, or

(ii)  to cause loss to another or to expose another to a risk of loss.

under s.2 if one intention is to enrich himself? Intention should bear its ordinary meaning, and
as elsewhere in the criminal law include foresight of a virtually certain consequence. In most
cases V’s loss will be D’s gain, but the phrase, “intent to cause loss” is not superfl uous as
there may be circumstances in which D intends to cause a loss to V without any correspond-
ing gain for himself. Again one might ask whether this is properly described as fraud. No gain
or loss need actually occur, indeed, as noted no property of any person need actually be put
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have. “Loss” includes a loss by not getting what one might get, as well as a loss by parting
with what one has. The Government was keen to ensure that the defi nitions paralleled those
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by criminalising D who intends V not to get something which V might have gained, even
though V was not entitled to it. Taking one of Professor Sullivan’s early examples, if V asks D
for a loan and D denies it him by saying falsely that he has no money to spare, D has made
a false representation with intent to cause V to lose that which he might have obtained. V
has at most suffered a loss of a chance. However, there may be a neat way around this:
D might avoid liability by arguing that a simple refusal, however malicious or dishonest is
not a “representation”, and rather, it is the explanation for his refusal which is false, and it
is not by the explanation “I have no money” that D intended to cause loss. D’s additional/
alternative saving grace is that he is probably not going to be regarded as dishonest in those
circumstances. But, it is not an automatic defence that D believes he has a right to the gain
he seeks/the loss he intends to cause. If he has such a belief, then he might not be dishonest
under Ghosh. It could be argued that there is in fact no gain or loss where a person merely
secures the repayment of that which he is owed. But the courts have held that if “gain in
money or other property” means simply “acquisition”, . . . D must still be caught.

A person is in breach of this section if he—

dishonestly fails to disclose to another person information which he is under a legal(a)
duty to disclose, and

intends, by failing to disclose the information—(b) 

(i) to make a gain for himself or another, or

(ii)  to cause loss to another or to expose another to a risk of loss.
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Th is off ence has many of the elements we have already discussed. Th is off ence deals with 
‘deception by silence’. However, the off ence is only committed when the defendant is under 
a legal duty to disclose the information. Th e key issue will be when a person is under a legal 
duty to disclose information. Th e Act off ers no guidance and so the issue must be one of 
general law. It will be a legal question and therefore one for the judge, rather than the jury. 
Presumably a judge will rely on civil law or statute to discover when such a duty arises.9 Th is 
might require a criminal trial to delve into some complex issues of civil law. However, the 
alternative of having one set of rules for disclosure at civil law and another at common law 
seems an even less attractive option. Th e government’s explanatory notes10 to the Act state 
that the following passage from the Law Commission Report explains how the legal duty 
should be understood:

Law Commission Report No. 276, Fraud (London: TSO, 2002), paras 7.28–7.29

7.28 . . . Such a duty may derive from statute (such as the provisions governing company pro-
spectuses), from the fact that the transaction in question is one of the utmost good faith 
(such as a contract of insurance), from the express or implied terms of a contract, from 
the custom of a particular trade or market, or from the existence of a fi duciary relationship 
between the parties (such as that of agent and principal).

7.29 For this purpose there is a legal duty to disclose information not only if the defendant’s 
failure to disclose it gives the victim a cause of action for damages, but also if the law gives 
the victim a right to set aside any change in his or her legal position to which he or she may 
consent as a result of the non-disclosure. For example, a person in a fi duciary position has a 
duty to disclose material information when entering into a contract with his or her benefi ciary, 
in the sense that a failure to make such disclosure will entitle the benefi ciary to rescind the 
contract and to reclaim any property transferred under it.

It remains to be seen how a court will deal with a case where there is clear dishonesty 
in failing to disclose, but technically under the civil law disclosure was not required. 
Remember in Hinks11 in relation to theft  the House of Lords were willing to fi nd a criminal 
off ence even where there was no civil wrong.

Th ere appears to be considerable overlap between sections 2 and 3. Very oft en when D fails 
to disclose when he or she is legally required to disclose this could be an implied deception 
under section 2 or a failure to disclose under section 3.12 Where it is a clear failure to disclose, 
section 3 may be preferred as it will be clear to the jury what the prosecution’s case is.

. fraud by abuse of position
Section 4 (1) states:

A person is in breach of this section if he—

occupies a position in which he is expected to safeguard, or not act against, the fi nan-(a) 
cial interests of another person,

9 Ormerod (2007a: 7).   10 HM Government (2006: para. 18).   11 [2001] 2 AC 241.
12 Ormerod (2007a: 205).

7.28 . . . Such a duty may derive from statute (such as the provisions governing company pro-
spectuses), from the fact that the transaction in question is one of the utmost good faith
(such as a contract of insurance), from the express or implied terms of a contract, from
the custom of a particular trade or market, or from the existence of a fi duciary relationship
between the parties (such as that of agent and principal).

7.29 For this purpose there is a legal duty to disclose information not only if the defendant’s
failure to disclose it gives the victim a cause of action for damages, but also if the law gives
the victim a right to set aside any change in his or her legal position to which he or she may
consent as a result of the non-disclosure. For example, a person in a fi duciary position has a
duty to disclose material information when entering into a contract with his or her benefi ciary,
in the sense that a failure to make such disclosure will entitle the benefi ciary to rescind the
contract and to reclaim any property transferred under it.

A person is in breach of this section if he—

occupies a position in which he is expected to safeguard, or not act against, the fi nan-(a) 
cial interests of another person,
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dishonestly abuses that position, and(b) 

intends, by means of the abuse of that position—(c) 

(i) to make a gain for himself or another, or

(ii) to cause loss to another or to expose another to a risk of loss.

Th is is a rather broadly draft ed off ence. It will apply to trustees and those who owe a fi duci-
ary relation to others. However, it is unclear whether it will apply more widely than this. 
Remarkably the Act fails to defi ne ‘a position in which he is expected to safeguard, or not act 
against, the fi nancial interests of another person’. Jennifer Collins13 notes the uncertainty 
over whose expectations are relevant in the defi nition: the expectation of the defendant, the 
victim, or the reasonable person? Th e government’s explanatory notes to the Act refer to the 
following passage of a Law Commission Report as assisting in deciding whether or not there 
is the necessary position:

7.38 The necessary relationship will be present between trustee and benefi ciary, director 
and company, professional person and client, agent and principal, employee and employer, 
or between partners. It may arise otherwise, for example within a family, or in the context of 
voluntary work, or in any context where the parties are not at arm’s length. In nearly all cases 
where it arises, it will be recognised by the civil law as importing fi duciary duties, and any 
relationship that is so recognised will suffi ce. We see no reason, however, why the existence 
of such duties should be essential. This does not of course mean that it would be entirely a 
matter for the fact-fi nders whether the necessary relationship exists. The question whether 
the particular facts alleged can properly be described as giving rise to that relationship will be 
an issue capable of being ruled upon by the judge and, if the case goes to the jury, of being 
the subject of directions.

Th e notion of abuse is also rather unclear. In particular whether it is intended to apply just 
to cases where under civil law there is a breach of trust or fi duciary duty or whether or not 
it is intended to be wider than this. Th e concept of abuse may be particularly problematic 
where D’s position is not technically a fi duciary one and so the exact standards of behaviour 
expected by the law are uncertain. Th is may be especially problematic where a person whose 
position of trust is informal (e.g. someone agrees to buy sandwiches for work colleagues and 
takes money from them).

Th is off ence is potentially very wide. Its coverage could include employees making an 
unlawful profi t from their position, executors of wills improperly dealing with a deceased’s 
assets, to directors of companies misbehaving. Its precise width is uncertain. Jennifer 
Collins, however, argues that it is not necessarily a bad thing because the moral basis of the 
off ence is disloyalty:

J. Collins, ‘Fraud by Abuse of Position: Theorising Section 4 of the Fraud Act 
2006’ (2011) Criminal Law Review 513 at 522

I argue that both the s.4 offence and the bribery offences exist to reaffi rm the importance 
of loyalty of members to another or to a cause, in order to exist as a viable unit. Disloyalty, 

13 Collins (2011).

dishonestly abuses that position, and(b) 

intends, by means of the abuse of that position—(c) 

(i) to make a gain for himself or another, or

(ii) to cause loss to another or to expose another to a risk of loss.

7.38 The necessary relationship will be present between trustee and benefi ciary, director
and company, professional person and client, agent and principal, employee and employer,
or between partners. It may arise otherwise, for example within a family, or in the context of
voluntary work, or in any context where the parties are not at arm’s length. In nearly all cases
where it arises, it will be recognised by the civil law as importing fi duciary duties, and any
relationship that is so recognised will suffi ce. We see no reason, however, why the existence
of such duties should be essential. This does not of course mean that it would be entirely a
matter for the fact-fi nders whether the necessary relationship exists. The question whether
the particular facts alleged can properly be described as giving rise to that relationship will be
an issue capable of being ruled upon by the judge and, if the case goes to the jury, of being
the subject of directions.

I argue that both the s.4 offence and the bribery offences exist to reaffi rm the importance
of loyalty of members to another or to a cause, in order to exist as a viable unit. Disloyalty,
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on this account, is criminalised because it has a corrosive effect on an important basic value 
held by society: the importance of trust relationships where an individual is entrusted with 
the oversight of fi nancial affairs of another. The risk of harm to these trust relationships (in 
themselves a public good) passes the threshold for criminalisation. It is desirable that as 
citizens we can trust those who are entrusted with our fi nancial affairs if the relevant expec-
tation has arisen.

This, then, is the distinctive and much neglected advantage of the breadth of s.4. It is 
not necessarily a weakness that the offence includes the avaricious and predatory fi duciary 
alongside the recalcitrant employee. In fact, if the offence were not drafted in such broad 
terms it would not be able to uphold effectively the basic public good of protecting trust 
relationships in dealing with another’s fi nancial interests. We saw this to be true when we 
examined the reasons for rejecting fi duciary duties as the theoretical rationale for s.4. We 
might want the offence to recognise the need for loyalty outside of the fi duciary paradigm. 
The parameters of the offence can then be narrowed down through prosecutorial policy 
which should aim to prevent “the criminal law being used as a debt collection agency or to 
protect the commercial interests of companies and organizations.”

 section : fraud and possession offences
Section 6(1) states:

A person is guilty of an offence if he has in his possession or under his control any article for 
use in the course of or in connection with any fraud.

David Ormerod says it is ‘lamentable’14 that no mens rea is required for this off ence. As he 
points out, on its face, being in possession of a pen would fall under this section. Surely it 
must be shown that D intends the article to be used in fraud. Th is was the government’s 
intention as it has said: ‘Th e intention is to attract the case law on section 25 [Th eft  Act 1968], 
which has established that proof is required that the defendant had the article for the pur-
pose or with the intention that it be used in the course of or in connection with the off ence, 
and that a general intention to commit fraud will suffi  ce.’15

Section 7 creates an off ence of creating, adapting, supplying, or off ering for supply any 
article knowing or intending it to be used in connection with fraud.

 obtaining services dishonestly
Section 11 creates an off ence of obtaining services dishonestly. It states:

A person is guilty of an offence under this section if he obtains (1) services for himself or 
another—

by a dishonest act, and(a) 

in breach of subsection (2).(b) 

14 Ormerod (2007a: 211).   15 HM Government (2006: para. 25).

on this account, is criminalised because it has a corrosive effect on an important basic value
held by society: the importance of trust relationships where an individual is entrusted with
the oversight of fi nancial affairs of another. The risk of harm to these trust relationships (in
themselves a public good) passes the threshold for criminalisation. It is desirable that as
citizens we can trust those who are entrusted with our fi nancial affairs if the relevant expec-
tation has arisen.

This, then, is the distinctive and much neglected advantage of the breadth of s.4. It is
not necessarily a weakness that the offence includes the avaricious and predatory fi duciary
alongside the recalcitrant employee. In fact, if the offence were not drafted in such broad
terms it would not be able to uphold effectively the basic public good of protecting trust
relationships in dealing with another’s fi nancial interests. We saw this to be true when we
examined the reasons for rejecting fi duciary duties as the theoretical rationale for s.4. We
might want the offence to recognise the need for loyalty outside of the fi duciary paradigm.
The parameters of the offence can then be narrowed down through prosecutorial policy
which should aim to prevent “the criminal law being used as a debt collection agency or to
protect the commercial interests of companies and organizations.”

A person is guilty of an offence if he has in his possession or under his control any article for
use in the course of or in connection with any fraud.

A person is guilty of an offence under this section if he obtains(1) services for himself or 
another—

by a dishonest act, and(a) 

in breach of subsection (2).(b) 
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A person obtains services in breach of this subsection if—(2) 

they are made available on the basis that payment has been, is being or will be made (a) 
for or in respect of them,

he obtains them without any payment having been made for or in respect of them or (b) 
without payment having been made in full, and

when he obtains them, he knows—(c) 

(i) that they are being made available on the basis described in paragraph (a), or

(ii) that they may be,

but intends that payment will not be made, or will not be made in full.

Th is off ence will replace the off ence in section 1 of the Th eft  Act 1978. It is specifi cally draft ed 
to include obtaining services through dishonest electronic means. It is restricted to services 
which were provided on the basis that they would be paid for. It does not cover cases where 
by a deception D persuades V to provide gratuitous services. So if D were to persuade V to 
mow his lawn because D was suff ering back pain, whereas in fact D was fi ne, just lazy, the 
off ence would not be committed. Th e off ence would also seem to cover illegally download-
ing music.16

Notice that unlike fraud, the off ence requires the defendant to have actually obtained a 
service as a result of the dishonest act. It should be noted that the off ence is only committed 
where it is the deception which has caused the obtaining. So if V would have provided the 
service even if D had told the truth then no off ence would be committed. Also if D has paid 
for the service in full no off ence is committed. So if D, aged 15, lies about his age and is able 
to buy a ticket to see an 18 rated fi lm he will not commit the section 11 off ence.

In the following extract, Carol Withey makes some observations on the section 11 
off ence:

C. Withey, ‘The Fraud Act 2006—Some Early Observations and Comparisons 
with the Former Law’ (2007) 30 Journal of Criminal Law 220 at 233–6

Under s. 11 of FA [Fraud Act] 2006, D commits the offence where he obtains services for 
himself or another by any dishonest act. This replaces the offence under s. 1 of the Theft Act 
1978 of dishonestly obtaining services by deception.

A deception is no longer required and neither is a false representation. This means that D 
will be guilty where he dishonestly uses a foreign coin in a machine to obtain services. The 
fact that a machine can not be deceived is now irrelevant. All that is required is a dishonest 
act—for example, the conduct of inserting the coin into the machine. This will also allow 
conviction where services are gained through the provision of credit or debit card details, 
particularly on the internet. There appears to be overlap here with s. 2(1). By using the foreign 
coin D is guilty of s. 11, but it would seem that he also makes a representation, by his conduct 
of inserting the coin, that it is valid payment. By this representation he intends to gain, if gain 
includes keeping one’s own money, and he intends to cause loss.

As was the case previously, an omission does not suffi ce, but what is the nature of an act? 
In R v Rai D applied to the council for a grant to renovate his disabled mother’s bathroom. 

16 Ormerod (2007a: 214).

A person obtains services in breach of this subsection if—(2) 

they are made available on the basis that payment has been, is being or will be made(a)
for or in respect of them,

he obtains them without any payment having been made for or in respect of them or(b)
without payment having been made in full, and

when he obtains them, he knows—(c)

(i) that they are being made available on the basis described in paragraph (a), or

(ii) that they may be,

but intends that payment will not be made, or will not be made in full.

Under s. 11 of FA [Fraud Act] 2006, D commits the offence where he obtains services for
himself or another by any dishonest act. This replaces the offence under s. 1 of the Theft Act
1978 of dishonestly obtaining services by deception.

A deception is no longer required and neither is a false representation. This means that D
will be guilty where he dishonestly uses a foreign coin in a machine to obtain services. The
fact that a machine can not be deceived is now irrelevant. All that is required is a dishonest
act—for example, the conduct of inserting the coin into the machine. This will also allow
conviction where services are gained through the provision of credit or debit card details,
particularly on the internet. There appears to be overlap here with s. 2(1). By using the foreign
coin D is guilty of s. 11, but it would seem that he also makes a representation, by his conduct
of inserting the coin, that it is valid payment. By this representation he intends to gain, if gain
includes keeping one’s own money, and he intends to cause loss.

As was the case previously, an omission does not suffi ce, but what is the nature of an act?
In R v Rai D applied to the council for a grant to renovate his disabled mother’s bathroom.
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D’s mother died, but he failed to tell the council of his changed circumstances. Under the 
Theft Act 1978, a false representation would be required. In Rai, D’s true representation later 
became false. However, under s. 11 of FA 2006 a dishonest act is required. Does this include 
a false representation? If yes, then the previous law regarding continuing representation will 
apply, and D would be found guilty under s. 11. If representations are excluded, then the act 
will be the act of fi lling out the application form. However, the act must be dishonest and 
this will not be established unless it is the case that the original act continues to the point of 
dishonesty, just as it is the case that a true representation will become dishonest at the point 
that it later becomes false.

The meaning of ‘service’ is very similar to the old defi nition under s. 1 of the Theft Act 
1978. Under s. 11(2) a person obtains a service where the service is made available on the 
basis that payment had been, is being, or will be made for or in respect of it. In addition, D 
obtains the service without having paid or paid in full, and where he knows that it is being 
made on the basis that it will be paid for, or might be, but intends that payment will not be 
made or made in full. A benefi t provided gratuitously does not amount to a service.

Examples of acts amounting to services are: the provision of board and lodgings; the provi-
sion of entertainment (D attaches a decoder to his TV to enable him to access satellite TV 
where he has no intention of paying); the provision of social and sporting amenities (D climbs 
over a wall without paying to watch a football match); repairing and decorating; the provision 
of goods on hire; and the provision of transport.

The provision of a credit card, bank or building society account qualifi es as a service. When 
the account is opened D is provided with a service. So a person who uses a false name to 
obtain such services would commit the offence. In R v Nabina D dishonestly lied about his 
personal details in order to obtain credit cards. This would now be a s. 11 offence.

In addition, the continued use of the card or account is a provision of a service as it rep-
resents the benefi t of participating in the banking system, which is a service. R v Sofroniou 
held that although banks and credit card companies commonly make charges and charge 
interest, this can be avoided, thus charges cannot be incurred just by opening the account. 
However, in that case, there appeared to be an understanding that interest would be charged 
on overdrawn accounts. Whenever the card is used to obtain services, for example from the 
internet, this is also an offence.

 . . . 
D must obtain the service for himself or another, for example where D books a holiday 

for his mother with a card he obtained when using a false name. Under the previous law, it 
suffi ced that P did not confer the benefi t upon D himself but that he caused or permitted 
another to do so. This would include circumstances where the owner of a wedding car hire 
company allows his driver to take D to his wedding. The wording of s. 11 allows for such 
scenarios.

In contrast to s. 2 of FA 2006, under s. 11 there must be an obtaining (of services). Although 
there is no longer a requirement to show that a deception leads to the obtaining of the service, 
a causal link must still be established between the act and the obtaining of the service. This 
is because the statutory wording requires that the defendant by his dishonest act obtains the 
service. D will not be guilty of the offence where he obtains a service and then decides to 
decamp without paying: there is no dishonest act which brings about the obtaining. The dis-
honest act is the running off without paying, and even if ‘act’ includes false representations, 
this is subsequent to the obtaining. This dishonesty will have to be charged as making off 
without payment and is one reason why the offence is retained. The only time where D can 
be found guilty of obtaining the service dishonestly is where there is evidence that he was 
never going to pay, for example CCTV footage shows him bragging that he does not intend to 

D’s mother died, but he failed to tell the council of his changed circumstances. Under the
Theft Act 1978, a false representation would be required. In Rai,i D’s true representation later 
became false. However, under s. 11 of FA 2006 a dishonest act is required. Does this include
a false representation? If yes, then the previous law regarding continuing representation will
apply, and D would be found guilty under s. 11. If representations are excluded, then the act
will be the act of fi lling out the application form. However, the act must be dishonest and
this will not be established unless it is the case that the original act continues to the point of
dishonesty, just as it is the case that a true representation will become dishonest at the point
that it later becomes false.

The meaning of ‘service’ is very similar to the old defi nition under s. 1 of the Theft Act
1978. Under s. 11(2) a person obtains a service where the service is made available on the
basis that payment had been, is being, or will be made for or in respect of it. In addition, D
obtains the service without having paid or paid in full, and where he knows that it is being
made on the basis that it will be paid for, or might be, but intends that payment will not be
made or made in full. A benefi t provided gratuitously does not amount to a service.

Examples of acts amounting to services are: the provision of board and lodgings; the provi-
sion of entertainment (D attaches a decoder to his TV to enable him to access satellite TV
where he has no intention of paying); the provision of social and sporting amenities (D climbs
over a wall without paying to watch a football match); repairing and decorating; the provision
of goods on hire; and the provision of transport.

The provision of a credit card, bank or building society account qualifi es as a service. When
the account is opened D is provided with a service. So a person who uses a false name to
obtain such services would commit the offence. In R v Nabina D dishonestly lied about his
personal details in order to obtain credit cards. This would now be a s. 11 offence.

In addition, the continued use of the card or account is a provision of a service as it rep-
resents the benefi t of participating in the banking system, which is a service. R v Sofroniou 
held that although banks and credit card companies commonly make charges and charge
interest, this can be avoided, thus charges cannot be incurred just by opening the account.
However, in that case, there appeared to be an understanding that interest would be charged
on overdrawn accounts. Whenever the card is used to obtain services, for example from the
internet, this is also an offence.

 . . . 
D must obtain the service for himself or another, for example where D books a holiday

for his mother with a card he obtained when using a false name. Under the previous law, it
suffi ced that P did not confer the benefi t upon D himself but that he caused or permitted
another to do so. This would include circumstances where the owner of a wedding car hire
company allows his driver to take D to his wedding. The wording of s. 11 allows for such
scenarios.

In contrast to s. 2 of FA 2006, under s. 11 there must be an obtaining (of services). Although
there is no longer a requirement to show that a deception leads to the obtaining of the service,
a causal link must still be established between the act and the obtaining of the service. This
is because the statutory wording requires that the defendant by his dishonest act obtains the
service. D will not be guilty of the offence where he obtains a service and then decides to 
decamp without paying: there is no dishonest act which brings about the obtaining. The dis-
honest act is the running off without paying, and even if ‘act’ includes false representations,
this is subsequent to the obtaining. This dishonesty will have to be charged as making off
without payment and is one reason why the offence is retained. The only time where D can
be found guilty of obtaining the service dishonestly is where there is evidence that he was
never going to pay, for example CCTV footage shows him bragging that he does not intend to
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pay before he enjoys the service. In DPP v Ray the services of a waiter in a restaurant were 
obtained before the deception was made. Under FA 2006 this cannot be a s. 11 offence as 
D’s dishonest act precedes the obtaining. D, who registers as a guest at a hotel but who 
does not intend to pay, by his dishonest act of registering obtains the service. The problem is 
with proving the dishonesty at this stage. D may argue that he decided not to pay until after 
completing his stay. This therefore can only be the offence of making off without payment. 
Where D hails a taxi intending not to pay, he obtains a service by this dishonest conduct. 
Again the problem is proving the dishonest intent at the outset and D will have to be charged 
with making off without payment.

However, the new s. 11 offence can accommodate previous diffi cult examples of dishon-
est behaviour, such as where D uses his credit card or cheque book when he knows that he is 
overdrawn, and subsequently obtains a service, this service will be obtained by his dishonest 
act of proffering the card.

The mens rea of the offence is that D’s act must be dishonest and D knows that the service 
is being made on the basis that it will be paid for, or might be, but intends that payment will 
not be made or made in full. This part of the mens rea is considered as part of the actus reus. 
In relation to dishonesty, R v Ghosh applies. The dishonesty must exist at the time of the act. 
As seen above, in R v Rai D was initially honest, but became dishonest at the point that the 
information on the application form became false.

 conspiracy to defraud
Th ere was much debate during the draft ing of the Fraud Act 2006 over whether or not the 
off ence of conspiracy to defraud should be abolished. Th e fi nal decision was that it should 
not be. Th e main concern was that if it was abolished some forms of dishonest behaviour 
might end up not amounting to any off ence. Th e off ence of conspiracy to defraud is dis-
cussed in Chapter 14.

QU E ST IONS
Bob is selling radios for £3 at a street market. He shouts out: ‘Th ese are the best radios 1. 
in the world!’ Cynthia, who is a touch naïve, hears this and believes him, and buys 
one. Has Bob committed fraud?

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

Abby wants to sell her worn-out sofa on eBay. She takes a digital photograph of it, 2. 
which she touches up to make the sofa look better than it is. On the website she says 
that it is a ‘priceless sofa’ and that she will not accept any off ers less than £1,000. In 
fact the sofa is worth less than £80. Carlos, who is impressed by the photograph and 
the price tag assumes the sofa must be of very high quality and, as he likes the colour, 
bids £1,000. Abby accepts, but has she committed fraud?

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.
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 making off without payment: section  of 
the theft act 
Section 3 of the 1978 Act states:

Subject to subsection (3) below, (1) a person who, knowing that payment on the spot for 
any goods supplied or service done is required or expected from him, dishonestly makes 
off without having paid as required or expected and with intent to avoid payment of the 
amount due shall be guilty of an offence.

For purposes of this section ‘payment on the spot’ includes payment at the time of col-(2) 
lecting goods on which work has been done or in respect of which service has been 
provided.

Subsection (1) above shall not apply where the supply of the goods or the doing of the (3) 
service is contrary to law, or where the service done is such that payment is not legally 
enforceable.

Any person may arrest without warrant anyone who is, or whom he, with reason-(4) 
able cause, suspects to be, committing or attempting to commit an offence under this 
section.

DE F I N I T ION
Th e key elements of the section 3 off ence are:

making off ;(1) 
dishonestly;(2) 
without having paid as required or expected;(3) 
knowledge that payment on the spot is required for goods or services;(4) 
intent to avoid payment.(5) 

Th e actus reus is the making off  without having paid as required or expected.
Th e mens rea is dishonesty: knowledge that payment on the spot is required for goods 
and services, and an intent to avoid payment.
NB. Th ere is no need to prove a deception.

This offence carries a maximum sentence (on indictment) of two years’ imprisonment. 
The offence is designed to deal with people who, for example, having eaten a meal at a 
restaurant run out without paying, or having taken a taxi ride disappear without pay-
ing the fare. Notably the Court of Appeal has stated that ‘section 3(1) is indeed intended 
to create a simple and straightforward offence’.17 The court indicated that it would not 
be sympathetic to interpretations of section 3 which would introduce unnecessary 
complexity.

17 Vincent [2001] 1 WLR 1172 (CA), para. 11.
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knowledge that payment on the spot is required for goods or services;(4)
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Th e actus reus is the making off  without having paid as required or expected.
Th e mens rea is dishonesty: knowledge that payment on the spot is required for goods 
and services, and an intent to avoid payment.
NB. Th ere is no need to prove a deception.
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Th e key elements of the off ence are:

. making off from the place where payment 
was expected
Th e term ‘making off ’ simply means leaving. In Brooks and Brooks18 the Court of Appeal 
rejected an argument that the term making off  indicated that the defendant surreptitiously 
left . Boldly walking out of the front door of the restaurant is as much making off  as leaving 
through a toilet window at the back. Th e defendant must make off  from the place where pay-
ment was expected. Th is includes the door of a restaurant or even the side of an ice-cream 
van. In McDavitt19 the defendant was apprehended while walking towards the door of a 
restaurant. Although it looked as if he was not going to pay it was held that the spot where 
he was expected to pay was the restaurant door, and so it was not until he walked out of 
the restaurant that he committed the off ence, although he could be guilty of an attempted 
off ence.20 Th ere does seem to be a gap in the section, in that if the defendant gives a taxi 
driver some fake money and the taxi driver leaves then arguably the defendant has not made 
off ; it is the victim who has left .21

Th ere is some doubt whether a defendant can be said to be making off  if the victim has 
given permission to the defendant to leave. Hammond,22 a fi rst instance decision, appears to 
suggest that if the owner has consented to the defendant’s departure there is no making off . 
However, it is unclear whether this is so if the victim’s consent was obtained by the defend-
ant’s deception. If, aft er a meal at a restaurant, the defendant (falsely) tells the owner that he 
has no money with him and gives the owner his name and address, saying he will pay later, 
and the owner therefore lets the defendant leave, can it be said he makes off ?

John Spencer23 argues that it is necessary to distinguish between two cases: where the 
defendant has left  without it being possible to locate him in the future and where the defend-
ant has left  when it is possible to discover his whereabouts in the future (e.g. because the 
defendant has left  a piece of paper with his name and address on it). He argues that in the 
latter case there is no making off  as the situation is not the kind which the Act was meant to 
deal with, but the former is. However, as Sir John Smith argues, this may be to read too much 
into the phrase making off .24

. goods supplied or services done
Th e off ence requires evidence that goods have been supplied25 or services26 done for the 
defendant. Th ese terms are broadly interpreted to include a wide range of things people 
pay for, from petrol to parking spaces. However, the wording may provide some defendants 

18 (1982) 76 Cr App R 66 (CA). 19 [1981] Crim LR 843.
20 In Moberley v Allen Th e Times, 13 December 1991 (DC) it was stated that if there were two places where 

the defendant could pay then the off ence was committed only when the defendant had passed them both.
21 Bennion (1983a).
22 [1982] Crim LR 611. 23 Spencer (1983). Contrast Bennion (1983a) and Bennion (1983b).
24 J.C. Smith (2002: 5.78).
25 Goods are defi ned in s. 34(2)(b) of the Th eft  Act 1968 as: ‘ “goods” except in so far as the context 

 otherwise requires, includes money and every other description of property except land and includes things 
severed from the land by stealing.’ Th is defi nition applies to the Th eft  Act 1978 (s. 5(2)).

26 Services are defi ned in s. 1(2) of the Th eft  Act 1978.
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with a loophole: if a defendant plays golf but runs away without paying, it may be argued 
that he has not been provided with services.27 More signifi cantly, however, there is also some 
dispute about where a defendant took goods from a self-service supermarket or restaurant: 
are such goods supplied? Griew argues not,28 but Smith suggests that the goods are supplied, 
in that they are ‘made available for sale’.29 As theft  is available in such cases it is perhaps not 
surprising that the courts have not been asked to resolve the dispute. In reality, in either case 
it would be unlikely that a court would take a restrictive interpretation of the off ence.

Section 3(3) makes it clear that services or goods must be part of a legally enforceable 
contract. To make off  from a brothel or run away from a café selling illegal drugs without 
paying for their illegal services would not involve the off ence.

. without having paid as required or expected
It must be shown that the defendant failed to pay as required or expected. Th is means that 
if the ‘victim’ has broken the contract with the defendant in such a way that the defendant 
is not obliged to pay for the service or goods the defendant commits no off ence if he or she 
leaves without paying.30 For example, if a restaurant serves inedible food and the customer 
storms out without paying he or she may not be guilty of a section 3 off ence on the basis that 
he or she was not required to pay for the food.31

Th ere is much debate over the case where the defendant gives as payment a cheque which 
is subsequently dishonoured.32 Is that payment as required or expected? In favour of fi nding 
the defendant not guilty in such a case is the argument that such conduct would be covered 
by section 2 of the Fraud Act 2006. Even if that argument fails, it could be suggested that the 
defendant, by paying with an ineff ective cheque,33 has not paid as ‘expected or required’.

. dishonesty
Dishonesty here has the same meaning as in the Ghosh case, discussed at p.534. It must be 
shown that there was dishonesty at the time of the making off .

. knowing that payment on the spot is required 
or expected of him
Th is requirement will be most relevant where the defendant is able to persuade the jury 
that he or she thought the goods and services were provided on the basis that he or she 
would pay at some point in the future or that another person would pay for the items. 
Imagine that Bill and Ben are dining at a restaurant, when Bill disappears. Ben is stopped 
as he walks out of the restaurant. He will have a defence to a charge under section 3 if 
he can prove that he believed Bill was going to pay for the meal. He did not know that 

27 Griew (1995: 213). 28 Ibid at 13.07. 29 J.C. Smith (1997: 5.03).
30 Troughton v Metropolitan Police [1987] Crim LR 138 (DC).
31 Such a person may also claim not to be dishonest (Aziz [1993] Crim LR 708 (CA)).
32 Syrota (1980).
33 If the cheque is backed up with a cheque guarantee card it may be an eff ective payment.
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 payment was expected of him.34 Ben will also have a defence to a section 3 charge if he lied 
to the manager and told him that he intended to pay the bill next week and that was why 
the owner of the restaurant let him leave.35 Th is is because Ben was not being required 
or expected to pay as he made off . It might be diff erent if Ben were allowed to leave the 
restaurant aft er saying that he needed to get his wallet from the car because in such a case 
he was still expected to pay on the spot.36 His off ence, if any, will be under section 2 of 
the Fraud Act 2006.

Th e fact that payment on the spot is required means that the defendant is expected to 
pay at that time and at that particular place. In Aziz37 the defendant took a taxi ride, but 
refused to pay at the destination. Th e taxi driver decided to take the defendant back to the 
start of the journey. On the way back the defendant ran off . Th e defendant tried to argue 
that payment was expected at the destination, not when he ran off . However, the Court of 
Appeal rejected this argument: he had left  the place where payment was expected (i.e. the 
taxi) at a time when he was liable to pay the full fare.

. intent to avoid payment
Although the section does not specifi cally state that it must be shown that the defendant 
intended to avoid payment, this was established in R v Allen.38

part ii: the theory of fraud
 the extent of fraud
Th ere were 157,348 reported cases of fraud in 2009/10.39 However the actual number is much 
higher. Victims oft en feel embarrassed and feel they are partly to blame for being duped. 
Calculating the true cost of fraud is problematic.40 Th e National Fraud Offi  ce estimates 
that £21 billion is lost to the public sector as a result of fraud and £38 billion to the whole 
economy.41

 the nature of fraud
In the following extract, Stuart Green suggests there is a need to distinguish between lying 
and other forms of deception: ←2 (p.571)

34 Brooks and Brooks (1982) 76 Cr App R 66 (CA).
35 Vincent [2001] 1 WLR 1172 (CA). 36 Ibid, para. 11. 37 [1993] Crim LR 708 (CA).
38 [1985] 1 AC 1029. 39 Home Offi  ce (2010). 40 Levi and Burrows (2008).
41 National Fraud Offi  ce (2011).
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S.P. Green, ‘Lying, Misleading, and Falsely Denying: How Moral Concepts 
Inform the Law of Perjury, Fraud, and False Statements’ (2001) 53 Hastings 
Law Journal 157

I. Lying, Misleading, and Falsely Denying

Like many distinctions we make in our everyday moral thinking and discourse, the distinc-
tions we make among the concepts of lying, misleading, and falsely denying are far from 
sharp. Nevertheless, these concepts are widely used, easily recognized, and generally 
understood. There are good reasons for thinking that the distinctions among them are 
based on genuine moral differences.

A. Conceptual Differences Between Lying and Other Forms of Deception

For purposes of this article, I shall use the term ‘deception’ to refer generally to the com-
munication of a message with which the communicator, in communicating, intends to 
mislead—that is, the communication of a message that is intended to cause a person to 
believe something that is untrue. A few points about this definition are worth making.

The first is that there is no deception unless the communicator intends to deceive. Untrue 
statements made by mistake are not deceptive, although they might cause a listener to be 
misled. . . . Second, there is no requirement that the message itself be untrue, since ‘liter-
ally true’ statements (a concept that is discussed below) can obviously be deceptive. For 
example, if Bill is asked where he was on the night of February 3 and says he was ‘either in 
Chappaqua or in the City,’ while knowing for certain that he was in the City, he has deceived 
his questioner into believing that he is unsure about his whereabouts on that night, even 
though his statement is in fact true. Third, deception can come in a variety of different forms. 
One can deceive by making a statement, asking a question, issuing a command, stating an 
opinion, displaying a picture, making a facial expression or gesture, or engaging in various 
other forms of verbal and non-verbal behavior. Kant gives a famous example: A deceives B 
into believing that he is headed on a journey by conspicuously packing a suitcase, and hoping 
that B will draw the intended conclusion.

Lying constitutes a subset of deception, involving a much narrower range of behavior. As 
generally used, the term lying refers to (intentional) deception that (1) comes in the form of 
a verifiable assertion, and (2) is ‘literally false.’ By verifiable assertion, I refer to a statement 
that has a determinable truth value (i.e., is either true or false, although its truth value may not 
be known at the time the assertion is made). Because they have no truth value, questions, 
commands, statements of opinion, greetings, apologies, christenings, and so forth are not 
capable of being lies, although they can certainly be misleading. . . . 

What does it mean for a statement to be ‘literally false’? ‘Assuming that a sentence is not 
ambiguous, [its] literal meaning is derived, roughly speaking, by determining the meaning of 
the individual words . . . and applying the grammatical rules of the language to those words.’ 
The ‘literal meaning’ of the sentence is to be distinguished from what the speaker intends by 
the sentence when she utters it. A statement that is literally false is thus one that is false on 
its face, without reference to the speaker’s meaning. . . . 

The difference between lying and non-lying verbal deception (which I shall henceforth 
refer to simply as ‘misleading’) is, therefore, essentially the difference between (1) asserting 
what one believes is literally false, and (2) leading the listener to believe something false by 
saying something that is either true or has no truth value. . . . 

I. Lying, Misleading, and Falsely Denying

Like many distinctions we make in our everyday moral thinking and discourse, the distinc-
tions we make among the concepts of lying, misleading, and falsely denying are far from
sharp. Nevertheless, these concepts are widely used, easily recognized, and generally
understood. There are good reasons for thinking that the distinctions among them are
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For purposes of this article, I shall use the term ‘deception’ to refer generally to the com-
munication of a message with which the communicator, in communicating, intends to
mislead—that is, the communication of a message that is intended to cause a person to
believe something that is untrue. A few points about this definition are worth making.

The first is that there is no deception unless the communicator intends to deceive. Untrue
statements made by mistake are not deceptive, although they might cause a listener to be
misled. . . . Second, there is no requirement that the message itself be untrue, since ‘liter-
ally true’ statements (a concept that is discussed below) can obviously be deceptive. For
example, if Bill is asked where he was on the night of February 3 and says he was ‘either in
Chappaqua or in the City,’ while knowing for certain that he was in the City, he has deceived
his questioner into believing that he is unsure about his whereabouts on that night, even
though his statement is in fact true. Third, deception can come in a variety of different forms.
One can deceive by making a statement, asking a question, issuing a command, stating an
opinion, displaying a picture, making a facial expression or gesture, or engaging in various
other forms of verbal and non-verbal behavior. Kant gives a famous example: A deceives B
into believing that he is headed on a journey by conspicuously packing a suitcase, and hoping
that B will draw the intended conclusion.

Lying constitutes a subset of deception, involving a much narrower range of behavior. As
generally used, the term lying refers to (intentional) deception that (1) comes in the form of
a verifiable assertion, and (2) is ‘literally false.’ By verifiable assertion, I refer to a statement
that has a determinable truth value (i.e., is either true or false, although its truth value may not
be known at the time the assertion is made). Because they have no truth value, questions,
commands, statements of opinion, greetings, apologies, christenings, and so forth are not
capable of being lies, although they can certainly be misleading. . . . 

What does it mean for a statement to be ‘literally false’? ‘Assuming that a sentence is not
ambiguous, [its] literal meaning is derived, roughly speaking, by determining the meaning of
the individual words . . . and applying the grammatical rules of the language to those words.’
The ‘literal meaning’ of the sentence is to be distinguished from what the speaker intends by
the sentence when she utters it. A statement that is literally false is thus one that is false on
its face, without reference to the speaker’s meaning. . . . 

The difference between lying and non-lying verbal deception (which I shall henceforth
refer to simply as ‘misleading’) is, therefore, essentially the difference between (1) asserting
what one believes is literally false, and (2) leading the listener to believe something false by
saying something that is either true or has no truth value. . . . 
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B. Caveat Auditor: The Moral Distinction Between Lying and Merely Misleading

Assuming a formal distinction between lying and merely misleading, we need next to ask 
whether there exists any moral difference between the two concepts. Imagine that Bill, 
who was in Chappaqua from February 1–5, is asked about his whereabouts on February 3. 
Is there really any moral difference between his responding, ‘no, I was not in Chappaqua 
on February 3’ (a lie), and the statement, ‘well, I was in Chappaqua on February 4’ (a liter-
ally true statement that nevertheless creates the misleading impression that he was not in 
Chappaqua on February 3)? The fact is, people sometimes go to great lengths to avoid not 
only telling the truth, but also to avoid lying. If lying and merely misleading were morally 
equivalent, such behavior would be irrational. How can it be explained?

My claim is that, other things being equal, merely misleading is less wrongful than lying 
because what I call the principle of caveat auditor, or ‘listener beware,’ applies to merely 
misleading but does not apply to lying. Like the principle of caveat emptor, which says that 
a buyer is responsible for assessing the quality of a purchase before buying, the principle of 
caveat auditor says that, in certain circumstances, a listener is responsible for ascertaining 
that a statement is true before believing it.

Lying involves the creation, and simultaneous breach, of a relationship of trust between a 
speaker and listener. As Charles Fried has put it:

‘Lying is wrong because when I lie I set up a relation which is essentially exploitative. . . . Lying vio-
lates respect and is wrong, as is any breach of trust. Every lie is a broken promise [which] is made 
and broken at the same moment. Every lie necessarily implies—as does every assertion—an 
assurance, a warranty of its truth.’

By making an assertion to B, A tells B that she herself believes what she is saying. As a result, 
B is justified in putting her faith in A; B need not be on her guard or question A’s veracity. If A 
is mistaken about her assertion, then she is wholly responsible for B’s false belief. And if A’s 
untrue statement has been intentional, it is A who is wholly to blame.

Merely misleading involves a very different dynamic. When A merely misleads B without 
making an assertion, she has not told B that she believes what she is saying is true (since 
what she is saying is neither true nor false). There is thus no warranty of truth that B could 
rely on. Again, Kant’s bag packer provides a good example. If the bag packer lies and asserts 
that he is going on vacation, then he will be wholly responsible for the spectator’s false belief. 
But if the bag packer merely acts as if he is going on vacation, and his spectator draws the 
wrong conclusion from those actions, then the spectator will be partly responsible for his 
mistaken belief. . . . 

Lying and merely misleading can also be distinguished on the grounds that each tends to 
elicit a different set of reactive emotions, and cause a different set of harms, in its victims. 
A victim who is deceived by a non-lie feels foolish and embarrassed, presumably because 
he believes he has contributed to his own harm by drawing unwarranted inferences from 
misleading premises. By contrast, a victim of lies is much more likely to feel ‘brutalized’ (in 
Adler’s word) by some external force. . . . 

In arguing that lying is distinguishable from other forms of deception, I do not of course 
mean to suggest either that lying is always wrong or that lying is always worse than other 
forms of deception. A lie told to avoid some greater harm is not likely to be viewed as wrong-
ful. And non-lying deception about a matter of real importance will be viewed as more wrong-
ful than an outright lie about some trivial concern. Moreover, in some unusual cases, a ‘bald-
faced’ lie may actually seem less objectionable than other forms of deception—with all of 
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their subterfuges, dissembling, and pretense. At this point, my claim is simply that there are 
real and articulable differences in moral content between lying and other forms of deception, 
and that, ceteris paribus, lying is more wrongful than merely misleading.

In the following extract, Professor Buell explains why he thinks it is so diffi  cult to come up 
with a single defi nition of fraud. As technology, business practice, and ethics change, so the 
concept of fraud changes too:42 ←1 (p.571)

S. Buell, ‘Novel Criminal Fraud’ (2006) 81 New York University Law Review 1971

Fraud is a special kind of crime, important characteristics of which can easily be missed or 
misunderstood. In modern criminal law, we have put to rest many questions about the essen-
tial elements of core crimes such as theft and homicide. When it comes to fraud, however, 
the fi rst-order question of substantive criminal law—what conduct constitutes the crime—is 
unusually unsettled and controversial. This friction is mainly observable in the heated social 
confl ict over the legal system’s treatment of “white-collar” crime and in judicial decisions 
about criminal fraud. It has not been suffi ciently addressed in legal theory and scholarship. 
This Article is designed to compensate for this defi ciency and help to settle some of the 
debate and uncertainty that pervade this fi eld of criminal law and enforcement.

Instability in the law of fraud is structural. The constant and rapid pace of economic innova-
tion, along with evolving sophistication of social norms about commercial behavior, guarantee 
that fraud law will always confront novel economic practices that have not previously been 
classifi ed as fraudulent. It is not just that professionals continually produce novel means of 
doing business; context can shift too, transforming a benign existing practice into something 
quite threatening. Only a utopian regulatory state would have the capacity to anticipate and 
prejudge every conceivable economic innovation and every relevant change in commercial 
and social context. Thus, by design, fraud prohibitions are exceedingly open-textured, setting 
forth conduct rules that usually amount to little more than the declaration, “Do not defraud.” 
In truth, fraud is a residual common law crime within the modern criminal law. We can only 
partially answer the question, “What is fraud?,” with rules, restatements, and abstract prin-
ciples. We mostly need to study the facts of particular economic encounters to determine 
what qualifi es as an impermissibly deceptive practice.

More than other offenses, the substantive crime of fraud anticipates adaptation by its regu-
latory subjects by itself remaining adaptable. It posits the fraud perpetrator (or, if you prefer 
the telling colloquialism, “fraud artist”) as a person who seeks to accomplish indirectly, by 
deception, what would not be permitted directly: separating another from his property in the 
absence of full voluntariness. Because fraud is an effort to take without violating the basic 
prohibition against theft, this offender by defi nition structures her conduct in an effort to 
avoid legal restraint. Fraud law thus assumes that overly specifi c ex ante articulation of what 
counts as fraud will only supply a clearer roadmap to the evasive actor, frustrating efforts to 
punish ex post what in substance is fraud (or, more precisely, what is just as blameworthy or 
undesirable as what the law previously has specifi ed as fraud).

For purposes of analytical convenience (as opposed to doctrinal rigor), it may be useful 
to divide fraud roughly into two realms. The fi rst encompasses that portion of fraud that 
consists in express misrepresentations and similar, relatively direct and settled forms of 

42 See Green (2004) who highlights the moral ambiguities which can surround ‘dubious’ business 
practices.
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punish ex post what in substance is fraud (or, more precisely, what is just as blameworthy or
undesirable as what the law previously has specifi ed as fraud).

For purposes of analytical convenience (as opposed to doctrinal rigor), it may be useful
to divide fraud roughly into two realms. The fi rst encompasses that portion of fraud that
consists in express misrepresentations and similar, relatively direct and settled forms of
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deception that can be easily described, and proscribed, through ex ante conduct rules. The 
second . . . is composed of indirect or implicit misrepresentations, often connected to particu-
lar duties that accompany certain relationships. In this second type of fraud, a perpetrator 
(P) accomplishes deception of a victim (V ) by exploiting V ’s reliance on expectations of how 
parties customarily behave in the context in which P and V are dealing with one another. To 
take a simple example, P might know that, in the market for a particular product, the custom 
is for a seller to disclose the existence of a particular defect to the buyer. P, as seller, decides 
not to disclose such a defect to V, as buyer. V buys the product from P, believing no such 
defect exists. P has defrauded V. More complex iterations of this form of fraud might involve, 
for example, a corporate executive’s failure to disclose material information to shareholders 
about a public company’s accounting results. This second realm of fraud is the locus of much 
of the development of fraud law and its application to novel commercial behaviors. It is here 
where fraud’s ex ante conduct rules cease to be suffi cient and the legal system relies on 
defi ning fraud ex post. To be sure, the boundaries between my two realms of fraud are some-
what porous. Problems of novelty and context dependence can also challenge fraud law in 
the realm of express misrepresentations. Whether commercial actors justifi ably expect full 
candor, or should be on guard given customs of aggressive spin and salesmanship, can also 
depend on the context and evolution of commercial norms such that ex ante conduct rules 
cannot fully address express forms of fraud. In any event, our intellectual and legal traditions 
have been on a modernizing trajectory—from the rudimentary beginnings of the law of lar-
ceny to today’s sophisticated law of fraud—that identifi es the wrong of taking from another 
as susceptible to commission through increasingly means.

 the fraud act 
In 2002 the Law Commission produced its report on reform of fraud off ences. It rejected a 
proposal that we should have a general off ence of dishonesty or deception. Instead it pro-
posed the new off ence of fraud:

Law Commission Report No. 276, Fraud (London: TSO, 2002), paras 5.23–7.10

Would a general dishonesty offence be desirable?

The arguments for a general dishonesty offence

5.23 The Crown Prosecution Service favoured the creation of a general offence of fraud 
based on dishonesty ‘because of the flexibility it would offer in prosecuting fraud cases’ and 
‘because it would cover situations where deceit is not used to commit the fraud, or where it 
is difficult to establish a link between the deception and the outcome or intended outcome.’ 
It argued that flexibility was crucial given the developments in financial markets and the 
increasing use of new technologies. It further argued that complicated and technical legal 
arguments could be avoided by a general offence and that clarifying issues might help to 
simplify complex fraud trials.

5.24 The Serious Fraud Office felt that the unresolved problems of internet fraud, where 
the fraud consisted of enjoyment of a service delivered over the internet which had legiti-
mately been paid for by another, and fraud in financial markets, specifically Eurobond fraud, 
highlighted the complexity of modern financial practices. It felt that the speed at which such 
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practices were changing and developing showed ‘the need for extreme flexibility in the rel-
evant criminal law’. The Department of Trade and Industry expressly agreed with the views 
of the CPS and the SFO.

The arguments against a general dishonesty offence

Legal certainty and fair warning

. . . 
5.28 We continue to believe that a general dishonesty offence, by not requiring as an 

element some identifiable morally dubious conduct to which the test of dishonesty may 
be applied, would fail to provide any meaningful guidance on the scope of the criminal 
law and the conduct which may be lawfully pursued. We do not accept the argument that 
inherent uncertainty is satisfactorily cured by the promise of prosecutorial discretion. This 
cannot make a vague offence clear and, while it might ameliorate some of the risks, it 
does not excuse a law reform agency from formulating a justifiable and properly defined 
offence. . . . 

Human rights

5.29 The principle of maximum certainty is now linked to the question of compatibility with 
the Human Rights Act 1998. [The Paper discusses potential compatibility with Article 7 of 
the European Convention on Human Rights and the views of respondents to their consulta-
tion paper.]

5.33 In the light of these responses, we take the view that general dishonesty offences 
(such as conspiracy to defraud) could perhaps be found to be compatible with the require-
ments of article 7. We nonetheless remain of the view that they offend against the principle 
of maximum certainty.

Fair labelling

. . . 
5.35 We take the view that a general dishonesty offence would pay insufficient regard 

to the principle of fair labelling. It would not explain or reflect to society the nature of the 
wrongdoing or its scale of harm. The law in this area would lose its educative and declaratory 
functions.

Effect on other dishonesty offences

5.36 The practical consequence of the inroads into the principles of fair warning and fair 
labelling can be seen by the potential effect on other dishonesty offences. The widespread 
use of a general dishonesty offence would render largely academic the boundaries of all 
other offences of dishonesty. Where a person’s conduct fell outside a particular offence 
because of the specific requirements that Parliament has thought appropriate for that 
offence, the prosecution would be able to circumvent the difficulty by charging the general 
dishonesty offence instead. For example, the receipt of stolen goods is not an offence 
under section 22 of the 1968 Act unless the receiver knows or believes them to be stolen. 
But some people would say it is dishonest to receive goods which one suspects to be 
stolen. The prosecution could therefore invite the fact-finders to convict a receiver of the 
general dishonesty offence without being satisfied of the knowledge or belief that the 
1968 Act expressly requires. . . . 
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Is dishonesty criminal?

5.38 In Consultation Paper No 155, we argued that the case for a general dishonesty offence 
had to rest on the argument that all dishonest conduct should in principle be criminal. There 
would be no logical reason to attach criminal sanctions to every form of dishonesty for 
 commercial gain, while giving complete licence to those who use dishonesty for political, 
emotional, social or sexual gains. On the other hand, if all dishonesty were to be criminal-
ised, it would offend against the principle of minimum criminalisation. People across the 
jurisdiction tell small lies every day. This will often rightly result in social retribution, but such 
instances of dishonesty cannot be properly described as criminal. It is simply not appropriate 
to extend the scope of the criminal law to cover every minor social problem or instance of 
human frailty. A general dishonesty offence would be based on principles which, if taken to 
their logical conclusion, would trivialise the law and extend its scope too far.

. . . 

A general deception offence

. . . 

The concept of deception

6.10 Our informal discussion paper also discussed certain difficulties that currently exist in 
relation to the concept of deception, and would continue to exist if a new general offence 
were defined in terms of that concept.

6.11 First, as we explained in Part III above, there is a problem where the victim is indif-
ferent to the truth of the proposition asserted by the defendant to be true, and it is therefore 
debatable whether he or she can be said to have been deceived—for example, where the 
fraud consists in the unauthorised use of a credit card or similar payment instrument. Our 
informal discussion paper suggested that this problem would be avoided if the law’s focus 
were shifted away from the mind of the victim on to the conduct of the defendant, and to 
this end it proposed that the new general offence be defined in terms of ‘false pretence’ 
rather than deception. It would still have to be proved that the loss or gain resulted from the 
pretence. In order to meet the argument that a pretence has no effect unless it is believed, 
however, the paper proposed that it should be sufficient if the victim responded in some way 
to the actions of the defendant as a whole (as distinct from responding to the pretence in 
particular) even if that response were ‘automatic’ and not based on any positive belief in the 
truth of the pretence. This idea attracted only limited support: many respondents argued that 
it would be less artificial simply to recognise that the element of pretence is not essential in 
the first place. We are now persuaded by this argument. Misrepresentation is therefore one, 
but only one, of the ways in which the new fraud offence we recommend in Part VII could 
be committed.

6.12 Secondly, as we also pointed out in Part III, a requirement of deception cannot be 
satisfied where no human being is deceived because the defendant’s false assertion was 
made only to a machine. It follows that, at present, it is not normally an offence to obtain 
services (as distinct from property, the dishonest acquisition of which is theft) by ‘deceiving’ 
a machine. Our informal discussion paper proposed to meet this problem by taking the idea 
of ‘automatic’ response by a human being and applying it to the literally automatic responses 
of machines. There was general agreement among respondents that the dishonest obtaining 
of services from machines should be brought within the criminal law, but again there was 
some opposition to the idea of doing this by stretching the concept of pretence. We are now 
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persuaded that an offence designed to cover such conduct should be formulated simply 
in terms of the dishonest obtaining of services, rather than requiring that the services be 
obtained in a particular way which is analogous (but not identical) to deception . . . 

. . . 

A fresh approach

7.4 . . . We think it is possible to devise a general fraud offence which, without relying too 
heavily on the concept of dishonesty, would nevertheless be sufficiently broad and flexible 
to catch nearly every case that would today be likely to be charged as a conspiracy to defraud. 
Conspiracy to defraud would then be virtually redundant (in practice if not in theory), and 
could safely be abolished.

. . . 
7.6 The difficulty that we have encountered in seeking to formulate a satisfactory fraud 

offence, we believe, results largely from the fact that the concept of fraud developed by the 
criminal courts has in some respects parted company from the word’s ordinary meaning. 
This is not to say that the courts have overtly treated ‘fraud’ as a legal term of art. On the 
contrary, they have purported to analyse its ordinary meaning, and to apply that meaning for 
the purposes of conspiracy to defraud and of other offences defined as involving an element 
of fraud. It does not follow that they have always succeeded in accurately stating that mean-
ing. According to the classic definition in Scott, for example, fraud includes any dishonest 
conduct which causes, or exposes another to the risk of, financial loss. This definition is 
wide enough to include conduct such as shoplifting, robbery or burglary, which a non-lawyer 
would hardly describe as fraud.

7.7 This divergence between the ordinary and legal meanings of fraud has laid a trap for 
law reformers. We have tended to assume that a fraud offence worthy of the name must 
inevitably embrace any conduct which the law currently regards as fraud, even if non-lawyers 
would not so regard it. Yet there is no need for a fraud offence to catch shoplifting, robbery 
or burglary, because these activities are adequately dealt with by existing statutory offences. 
To render conspiracy to defraud dispensable, a new fraud offence needs only to catch those 
kinds of dishonest conduct that an ordinary person would call fraud. The question is: what 
are the hallmarks of such conduct?

7.8 The classic statement of the nature of fraud is Stephen’s:

‘I shall not attempt to construct a definition which will meet every case which might be suggested, 
but there is little danger in saying that whenever the words “fraud” or “intent to defraud” or 
“fraudulently” occur in the definition of a crime two elements at least are essential to the commis-
sion of the crime: namely, first, deceit or an intention to deceive or in some cases mere secrecy; 
and, secondly, either actual injury or possible injury or an intent to expose some person either to 
actual injury or to a risk of possible injury by means of that deceit or secrecy.’

7.9 We note first that Stephen did not say these two elements are sufficient to constitute 
fraud: he said that they at least are essential. For reasons explained in Part V above, we are 
now persuaded, contrary to the view we provisionally expressed in Consultation Paper No 
155, that the element of dishonesty should be essential to (though not sufficient for) criminal 
liability for fraud. With the addition of this element, Stephen’s definition requires:

deceit, intention to deceive or secrecy, (1) and

either(2) 

actual or possible injury to another (a) or
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an intent thereby(b)  to cause injury to another or to expose another to a risk of pos-
sible injury,

and (3) dishonesty.

Another issue surrounding fraud which has caused concern is the length and complexity 
of fraud trials. Famously the Jubilee Line trial lasted 21 months before being abandoned.43

Th e defence still had a substantial amount of material they wished to introduce. Such cases 
inevitably give rise to concern.44 Th e cost of the Jubilee Line trial was over £25 million.45 Th e 
personal costs to the jurors who had to sit through such a long trial in some cases was signifi -
cant.46 A common concern is also that juries lack the abilities to deal with the sheer volume 
and complexities of the material involved, although the limited evidence we have suggests 
that the ability of juries to comprehend what is going on is oft en underestimated.47 Th ere are 
especial diffi  culties for jurors who have the task of determining the boundary between the 
hard-nosed business person, the exciting entrepreneur, and the dishonest criminal.48

QU E ST IONS
Do you think the defi nition of fraud is too vague? Are you convinced by arguments 1. 
that the defi nition needs to be vague?
Is there a clear distinction between theft  and fraud? Does there need to be?2. 
A woman who lied about where she lived in order to obtain a school place for her 3. 
child faced prosecution for fraud (BBC News Online 2009a), although the case did 
not come to court. Is that the kind of issue which the criminal law should deal with?
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 concluding thoughts
Th e Fraud Act 2006 has signifi cantly extended the law of fraud. In particular in stating that 
a fraud is committed even if there is in fact no gain for the defendant. It remains to be seen 
how broadly it will be used by prosecutors or interpreted by courts. Prosecutors are likely 
only to use it in cases where the defendant has made a gain or attempted to engage in a seri-
ous fraud. Even if it does get close to ‘criminalizing lying’, its use will probably be restricted 
to more serious cases. Th at said, the fact that it has such a potentially broad scope, means 
that it is, in principle, objectionable to many commentators.



10
BURGLARY AND BLACKMAIL

CENTRAL ISSUES

Th e off ence of burglary is committed 1. 
where a defendant enters a building as 
a trespasser with intent to commit one 
of the off ences listed in section 9 of the 
Th eft  Act 1968. It is also committed 
where a defendant has entered a build-
ing as a trespasser and then commit-
ted one of a list of other off ences.

To be guilty of blackmail, a defendant 2. 
must make unwarranted demands 
with menaces with a view to mak-
ing a gain for him or herself or a loss 
to another. Th e defendant will have 
a defence if he or she believed the 
demands were warranted and that the 
use of menaces was a proper means of 
enforcing payment.

part i: the law
 burglary
Th e ‘person in the street’ probably understands burglary to be the theft  of property from 
someone’s house.1 In fact, the off ence is far more complicated than this. It is not limited to 
theft , but can involve the commission of other crimes inside a home. Further, burglary can 
involve entering someone’s home with an intent to commit certain crimes, even without 
actually doing so. →1 (p.610)

Section 9 of the Th eft  Act 1968 defi nes the off ence of burglary:

A person is guilty of burglary if—(1) 

he enters any building or part of a building as a trespasser and with intent to commit (a) 
any such offence as is mentioned in subsection (2) below; or

1 Lauer (1997) provides a useful discussion of the history of burglary.

A person is guilty of burglary if—(1)

he enters any building or part of a building as a trespasser and with intent to commit(a)
any such offence as is mentioned in subsection (2) below; or
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having entered any(b)  building or part of a building as a trespasser he steals or 
attempts to steal anything in the building or that part of it or infl icts or attempts to 
infl ict on any person therein any grievous bodily harm.

 The offences referred to in subsection (1)(a) above are offences of stealing anything in the (2) 
building or part of a building in question, of infl icting on any person therein any grievous 
bodily harm or raping any person therein, and of doing unlawful damage to the building 
or anything therein.

DE F I N I T ION
It is important to appreciate that there are two kinds of burglary:

section 9(1)(a): entering a building or part of a building as a trespasser with an (1) 
intent to commit one of the following in the building:

theft ;(a) 
criminal damage; or(b) 
infl iction of grievous bodily harm;(c) 

(2) section 9(1)(b): having entered a building or part of a building as a trespasser, com-
mitting either:

theft  or attempted theft ; or(a) 
infl iction or attempted infl iction of grievous bodily harm.(b) 

Th e key diff erence between the two off ences is the time at which the crime is committed:2

Section 9(1)(a) is committed when the defendant enters the building.(1) 
Section 9(1)(b) is committed when, once inside the building, the defendant commits (2) 
one of the listed crimes.

If a defendant enters as a trespasser, intending to steal property, and once inside does indeed 
steal property the defendant is guilty of both the forms of burglary. If the burglary is from 
domestic premises the maximum penalty is 14 years, whereas if the burglary is from a non-
domestic building it is ten years.3

Several elements of the off ence of burglary need further discussion:

. building or part of a building
A building must involve a permanent structure. A 25-feet-long freezer sitting in a farmyard 
for more than two years was held to be a building,4 whereas a large container that formed the 
rear part of a lorry was not.5 Section 9(4) states that an inhabited vehicle is included within 
the defi nition of a building. Th is is designed to cover houseboats and caravans which are 
permanently inhabited. To be a building there is no need for the structure to be occupied. A 
garden shed can therefore be a building.

2 Th e indictment should make it clear which off ence is being charged (Hollis [1971] Crim LR 525).
3 Criminal Justice Act 1991. 4 B and S v Leathley [1979] Crim LR 314.
5 Norfolk Constabulary v Seekings and Gould [1986] Crim LR 167.

having entered any(b) building or part of a building as a trespasser he steals or
attempts to steal anything in the building or that part of it or infl icts or attempts to
infl ict on any person therein any grievous bodily harm.

 The offences referred to in subsection (1)(a) above are offences of stealing anything in the(2)
building or part of a building in question, of infl icting on any person therein any grievous
bodily harm or raping any person therein, and of doing unlawful damage to the building
or anything therein.

DE F I N I T ION
It is important to appreciate that there are two kinds of burglary:

section 9(1)(a): entering a building or part of a building as a trespasser with an (1)
intent to commit one of the following in the building:

theft ;(a) 
criminal damage; or(b)
infl iction of grievous bodily harm;(c) 

(2) section 9(1)(b): having entered a building or part of a building as a trespasser, com-
mitting either:

theft  or attempted theft ; or(a) 
infl iction or attempted infl iction of grievous bodily harm.(b)
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If the defendant enters a building with the consent of the owner (and so is not a tres-
passer—see below), but then enters a part of the building which he is not permitted to enter 
with intent to steal, he or she can be guilty of burglary. For example, Victor enters a shop, but 
once inside walks into the manager’s offi  ce. He can be charged with burglary when enter-
ing the manager’s offi  ce as a trespasser: he has entered part of the building as a trespasser. 
To constitute a part of a building there must be some kind of physical mark or barrier. A 
separate room clearly constitutes a part of a building; less obviously a ‘no entry’ sign or rope 
could mark off  a part of a room.6

. entry
What does ‘enters’ mean? Th e burglar must enter the building, but this does not mean that 
all of a burglar’s body must enter the building. According to the Court of Appeal in Brown7 
there must be an ‘eff ective entry’.8 In Brown the defendant broke a shop window and stuck 
the top half of his body through it while investigating the inside of the shop. Th is was an 
eff ective entry and so the off ence was made out. Th e Court of Appeal in Ryan9 rejected an 
argument that the test should be whether there was a suffi  cient amount of the defendant’s 
body inside to enable him or her to carry out one of the crimes. So if Tim enters a downstairs 
window he has still ‘entered’ for the purposes of burglary even if he is intending to steal a 
painting several fl oors up. If ‘eff ective’ does not mean ‘eff ective to be able to commit one of 
the listed crimes’ it is unclear what it means. It may be that all the phrase is doing is making 
clear that minimal entry (e.g. just a fi ngertip) would not be suffi  cient. Th e question will now 
be one for the jury to decide.

It is widely accepted that it is possible to commit burglary by using an object to enter the 
property, although there is no recent authority on the issue. So if a defendant put a pole 
through a window and pulled out an item this could be burglary. Further, if the defendant 
trained his or her young child10 (or a dog) to enter other people’s houses and steal property, 
the defendant would be guilty of burglary.11

. trespasser
To be guilty of burglary the defendant must enter as a trespasser, being aware that he or she 
is a trespasser. Th e term trespasser is in fact a term used in tort law. If someone enters a piece 
of land he or she does not own without legal authorization then prima facie he or she is a 
trespasser. Th e most common form of legal authorization is to have the consent of the owner 
of the land12 or of the owner’s family.13

6 Walkington [1979] 2 All ER 716 (CA).
7 It rejected the test in Collins [1973] QB 100 that there had to be ‘an eff ective and substantial entry’.
8 Brown [1985] Crim LR 212 (CA).   9 [1996] Crim LR 320 (CA).

10 Th is would be to use an innocent agent. 11 Wheelhouse [1994] Crim LR 756 (CA).
12 Other forms of legal authorization include police offi  cers entering on the basis of a search warrant or a 

landlord distraining property for non-payment of rent.
13 Robson v Hallett [1967] 2 QB 939 (CA): the son of the owner invited police offi  cers into the house and 

so they were not trespassers.
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In Collins14 the key issue was whether the owner’s daughter had invited the defendant into 
the house before he had entered. If she had he could not be convicted of burglary because he 
was not a trespasser.

R v Collins
[1973] QB 100 (CA)15

Stephen Collins had had a good deal to drink and was ‘desirous of having sexual inter-
course’. On passing the victim’s house he noticed her light was on. He fetched a ladder, 
removed all of his clothes, apart from his socks, and climbed up the ladder. He pulled 
himself onto the window sill. Th e victim awoke and saw the outline of a naked male 
form. She assumed it must be her boyfriend and therefore beckoned him in. He joined 
her in bed and they had sexual intercourse. It was only when she switched on the light 
that she discovered he was not her boyfriend. He was charged with burglary with intent 
to rape. Th e appellant claimed that he would not have entered the room had the victim 
not beckoned him in. Th ere was no clear evidence of where on the sill the defendant 
was when the victim welcomed him in. Th e judge directed the jury that they had to be 
satisfi ed that the appellant entered the room as a trespasser with intent to commit rape. 
Whether or not he was a trespasser depended on the question: was the entry intentional 
or reckless?

Lord Justice Edmund Davies [delivered the judgment of the court]

Under s 9 of the Theft Act 1968, which renders a person guilty of burglary if he enters any 
building or part of a building as a trespasser and with the intention of committing rape, the 
entry of the appellant into the building must fi rst be proved. Well, there is no doubt about that, 
for it is common ground that he did enter this girl’s bedroom. Secondly, it must be proved that 
he entered as a trespasser. We will develop that point a little later. Thirdly, it must be proved 
that he entered as a trespasser with intent at the time of entry to commit rape therein.

The second ingredient of the offence—the entry must be as a trespasser—is one which 
has not, to the best of our knowledge, been previously canvassed in the courts. Views as 
to its ambit have naturally been canvassed by the textbook writers, and it is perhaps not 
wholly irrelevant to recall that those who were advising the Home Secretary before the 
Theft Bill was presented to Parliament had it in mind to get rid of some of the frequently 
absurd technical rules which had been built up in relation to the old requirement in burglary 
of a ‘breaking and entering’. The cases are legion as to what this did or did not amount to, 
and happily it is not now necessary for us to consider them. But it was in order to get rid 
of those technical rules that a new test was introduced, namely that the entry must be ‘as 
a trespasser’.

What does that involve? According to the learned editors of Archbold (Criminal Pleading, 
Evidence and Practice (37th Edn 1969), p. 572, para 1505):

‘Any intentional, reckless or negligent entry into a building will, it would appear, constitute a tres-
pass if the building is in the possession of another person who does not consent to the entry. Nor 
will it make any difference that the entry was the result of a reasonable mistake on the part of the 
defendant, so far as trespass is concerned.’

14 [1973] QB 100 (CA).   15 [1972] 2 All ER 1105, [1973] 3 WLR 243, (1972) 56 Cr App R 554.

Lord Justice Edmund Davies [delivered the judgment of the court]

Under s 9 of the Theft Act 1968, which renders a person guilty of burglary if he enters any
building or part of a building as a trespasser and with the intention of committing rape, the
entry of the appellant into the building must fi rst be proved. Well, there is no doubt about that,
for it is common ground that he did enter this girl’s bedroom. Secondly, it must be proved that
he entered as a trespasser. We will develop that point a little later. Thirdly, it must be proved
that he entered as a trespasser with intent at the time of entry to commit rape therein.

The second ingredient of the offence—the entry must be as a trespasser—is one which
has not, to the best of our knowledge, been previously canvassed in the courts. Views as
to its ambit have naturally been canvassed by the textbook writers, and it is perhaps not
wholly irrelevant to recall that those who were advising the Home Secretary before the
Theft Bill was presented to Parliament had it in mind to get rid of some of the frequently
absurd technical rules which had been built up in relation to the old requirement in burglary
of a ‘breaking and entering’. The cases are legion as to what this did or did not amount to,
and happily it is not now necessary for us to consider them. But it was in order to get rid
of those technical rules that a new test was introduced, namely that the entry must be ‘as
a trespasser’.

What does that involve? According to the learned editors of Archbold (Criminal Pleading,
Evidence and Practice (37th Edn 1969), p. 572, para 1505):

‘Any intentional, reckless or negligent entry into a building will, it would appear, constitute a tres-
pass if the building is in the possession of another person who does not consent to the entry. Nor
will it make any difference that the entry was the result of a reasonable mistake on the part of the
defendant, so far as trespass is concerned.’
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If that be right, then it would be no defence for this man to say (and even were he believed 
in saying), ‘Well, I honestly thought that this girl was welcoming me into the room and I 
therefore entered, fully believing that I had her consent to go in’. If Archbold is right, he would 
nevertheless be a trespasser, since the apparent consent of the girl was unreal, she being 
mistaken as to who was at her window. We disagree. . . . 

In the judgment of this court, there cannot be a conviction for entering premises ‘as a 
trespasser’ within the meaning of s 9 of the Theft Act 1968 unless the person entering does 
so knowing that he is a trespasser and nevertheless deliberately enters, or, at the very least, 
is reckless whether or not he is entering the premises of another without the other party’s 
consent.

Having so held, the pivotal point of this appeal is whether the Crown established that the 
appellant at the moment that he entered the bedroom knew perfectly well that he was not 
welcome there or, being reckless whether he was welcome or not, was nevertheless deter-
mined to enter. That in turn involves consideration as to where he was at the time that the 
complainant indicated that she was welcoming him into her bedroom. If, to take an example 
that was put in the course of argument, her bed had not been near the window but was on 
the other side of the bedroom, and he (being determined to have her sexually even against 
her will) climbed through the window and crossed the bedroom to reach her bed, then the 
offence charged would have been established. But in this case, as we have related, the lay-
out of the room was different, and it became a point of nicety which had to be conclusively 
established by the Crown as to where he was when the girl made welcoming signs, as she 
unquestionably at some stage did.

 . . . 

[Having considered the trial judge’s direction Edmund Davis LJ continued:]

We are compelled to say that we do not think the trial judge by these observations made it 
suffi ciently clear to the jury the nature of the second test about which they had to be satis-
fi ed before the appellant could be convicted of the offence charged. There was no doubt 
that his entry into the bedroom was ‘intentional’. But what the appellant had said was, ‘She 
knelt on the bed, she put her arms around me and then I went in’. If the jury thought he might 
be truthful in that assertion, they would need to consider whether or not, although entirely 
surprised by such a reception being accorded to him, this young man might not have been 
entitled reasonably to regard her action as amounting to an invitation to him to enter. If she in 
fact appeared to be welcoming him, the Crown do not suggest that he should have realised 
or even suspected that she was so behaving because, despite the moonlight, she thought 
he was someone else. Unless the jury were entirely satisfi ed that the appellant made an 
effective and substantial entry into the bedroom without the complainant doing or saying 
anything to cause him to believe that she was consenting to his entering it, he ought not to be 
convicted of the offence charged. The point is a narrow one, as narrow maybe as the window 
sill which is crucial to this case. But this is a criminal charge of gravity and, even though one 
may suspect that his intention was to commit the offence charged, unless the facts show 
with clarity that he in fact committed it he ought not to remain convicted.

 . . . One further matter that was canvassed ought perhaps to be mentioned. The point was 
raised that, the complainant not being the tenant or occupier of the dwelling-house and her 
mother being apparently in occupation, this girl herself could not in any event have extended 
an effective invitation to enter, so that even if she had expressly and with full knowledge of 
all material facts invited the appellant in, he would nevertheless be a trespasser. Whatever 
be the position in the law of tort, to regard such a proposition as acceptable in the criminal 
law would be unthinkable.

If that be right, then it would be no defence for this man to say (and even were he believed
in saying), ‘Well, I honestly thought that this girl was welcoming me into the room and I
therefore entered, fully believing that I had her consent to go in’. If Archbold is right, he would
nevertheless be a trespasser, since the apparent consent of the girl was unreal, she being
mistaken as to who was at her window. We disagree. . . . 

In the judgment of this court, there cannot be a conviction for entering premises ‘as a
trespasser’ within the meaning of s 9 of the Theft Act 1968 unless the person entering does
so knowing that he is a trespasser and nevertheless deliberately enters, or, at the very least,
is reckless whether or not he is entering the premises of another without the other party’s
consent.

Having so held, the pivotal point of this appeal is whether the Crown established that the
appellant at the moment that he entered the bedroom knew perfectly well that he was not
welcome there or, being reckless whether he was welcome or not, was nevertheless deter-
mined to enter. That in turn involves consideration as to where he was at the time that the
complainant indicated that she was welcoming him into her bedroom. If, to take an example
that was put in the course of argument, her bed had not been near the window but was on
the other side of the bedroom, and he (being determined to have her sexually even against
her will) climbed through the window and crossed the bedroom to reach her bed, then the
offence charged would have been established. But in this case, as we have related, the lay-
out of the room was different, and it became a point of nicety which had to be conclusively
established by the Crown as to where he was when the girl made welcoming signs, as she
unquestionably at some stage did.

. . .

[Having considered the trial judge’s direction Edmund Davis LJ continued:]

We are compelled to say that we do not think the trial judge by these observations made it
suffi ciently clear to the jury the nature of the second test about which they had to be satis-
fi ed before the appellant could be convicted of the offence charged. There was no doubt
that his entry into the bedroom was ‘intentional’. But what the appellant had said was, ‘She
knelt on the bed, she put her arms around me and then I went in’. If the jury thought he might
be truthful in that assertion, they would need to consider whether or not, although entirely
surprised by such a reception being accorded to him, this young man might not have been
entitled reasonably to regard her action as amounting to an invitation to him to enter. If she in
fact appeared to be welcoming him, the Crown do not suggest that he should have realised
or even suspected that she was so behaving because, despite the moonlight, she thought
he was someone else. Unless the jury were entirely satisfi ed that the appellant made an
effective and substantial entry into the bedroom without the complainant doing or saying
anything to cause him to believe that she was consenting to his entering it, he ought not to be
convicted of the offence charged. The point is a narrow one, as narrow maybe as the window
sill which is crucial to this case. But this is a criminal charge of gravity and, even though one
may suspect that his intention was to commit the offence charged, unless the facts show
with clarity that he in fact committed it he ought not to remain convicted.

. . . One further matter that was canvassed ought perhaps to be mentioned. The point was
raised that, the complainant not being the tenant or occupier of the dwelling-house and her
mother being apparently in occupation, this girl herself could not in any event have extended
an effective invitation to enter, so that even if she had expressly and with full knowledge of
all material facts invited the appellant in, he would nevertheless be a trespasser. Whatever
be the position in the law of tort, to regard such a proposition as acceptable in the criminal
law would be unthinkable.
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We have to say that this appeal must be allowed on the basis that the jury were never 
invited to consider the vital question whether this young man did enter the premises as a 
trespasser, that is to say knowing perfectly well that he had no invitation to enter or reckless 
of whether or not his entry was with permission.

Appeal allowed. Conviction quashed.

Th ere are a number of diffi  culties with the trespasser requirement:

Withdrawal of permission
If Camilla has permission from Liz to enter her house, but that permission is later with-
drawn and Liz asks Camilla to leave, Camilla is a trespasser unless she leaves within a rea-
sonable length of time. However, to be guilty of burglary a person has to enter a building 
as a burglar. So if Camilla is invited into Liz’s house, is then asked to leave, but does so very 
slowly, and on the way out steals some property there is no burglary (only theft ). It should, 
however, be remembered that if a defendant enters a ‘part’ of a building as a trespasser that 
is suffi  cient for burglary. So if on her slow way out Camilla enters a new part of the building 
she can be convicted.

Acting in excess of permission
More diffi  cult issues arise where the defendant has been given permission to enter a house 
for a particular purpose (e.g. to read a gas meter), but acts in excess of this permission (e.g. 
entering a bedroom). He or she is then trespassing and so can be convicted of burglary. Th is 
concept was explained in Jones and Smith (extracted below).

Consent to enter based on a mistake
What if the defendant is given consent to enter a building on the basis of a fundamental 
mistake? An example was Collins, where the daughter gave consent to the defendant to enter 
on the assumption that he was her boyfriend. Th e position in civil law is that if the consent 
is provided following a fundamental mistake (such as to the identity of the individual) then 
the consent is invalid, but if the mistake is not fundamental (e.g. a mistake over an irrelevant 
matter) then the consent may still be valid. Presumably the criminal courts would take a 
similar approach. However, it should be recalled that it must be shown that the defendant 
knew he or she was a trespasser. So in the Collins case, even though the defendant was a 
trespasser because the daughter had made a fundamental mistake over his identity, if the 
defendant honestly believed that he was being invited in, he lacked the mens rea element 
because he did not know he was a trespasser.

Th e mens rea of a trespasser
As just mentioned, to be guilty of burglary defendants must know that they are trespassers 
or be reckless. Th is was emphasized by Edmund-Davies LJ in Collins.16 Th is does not require 
evidence that defendants understand the law of trespass and are aware that they may be 

16 [1973] QB 100 (CA).

We have to say that this appeal must be allowed on the basis that the jury were never 
invited to consider the vital question whether this young man did enter the premises as a
trespasser, that is to say knowing perfectly well that he had no invitation to enter or reckless
of whether or not his entry was with permission.

Appeal allowed. Conviction quashed.
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committing trespass. Rather, it is enough if the defendants are aware of the facts that render 
them trespassers (e.g. that they entered a building without the permission of the owner). So 
if Edith, staying with a friend, goes out for a drink and on her return stupidly mistakes a 
neighbour’s house for her friend’s and enters it and carelessly breaks a chair she is not guilty 
of burglary because she believes (even if unreasonably) that she has permission to enter.

R v Jones; R v Smith
[1976] 3 All ER 54 (CA)17

John Jones and Christopher Smith were charged with burglary. Th ey had entered 
Smith’s father’s house and stolen two television sets. At the trial Smith stated that his 
father had given him unreserved permission to enter his house. Th e appellants appealed 
against their conviction on the ground that Smith had not entered his father’s house as 
a trespasser.

Lord Justice James [delivered the following judgment of the court]

The next ground of appeal relied on by counsel for the appellants in his argument is that which 
is put forward as the fi rst ground in each of the appellant’s grounds. It is the point on which 
counsel had laid the greatest stress in the course of his argument. The argument is based on 
the wording of the Theft Act 1968, s 9(1), which provides:

‘A person is guilty of burglary if . . . (b) having entered any building or part of a building as a tres-
passer he steals or attempts to steal anything in the building or that part of it or infl icts or attempts 
to infl ict on any person therein any grievous bodily harm.’

The important words from the point of view of the argument in this appeal are ‘having entered 
any building . . . as a trespasser’.

It is a section of an Act of Parliament which introduces a novel concept. Entry as a tres-
passer was new in 1968 in relation to criminal offences of burglary. It was introduced in sub-
stitution for, as an improvement on, the old law, which required considerations of breaking 
and entering and involved distinctions of nicety which had bedevilled the law for some time.

Counsel for the appellants argues that a person who had a general permission to enter 
premises of another person cannot be a trespasser. His submission is as short and as simple 
as that. Related to this case he says that a son to whom a father has given permission gen-
erally to enter the father’s house cannot be a trespasser if he enters it even though he had 
decided in his mind before making the entry to commit a criminal offence of theft against the 
father once he had got into the house and had entered that house solely for the purpose of 
committing that theft. . . . 

The decision in R v Collins [1973] QB 100 in this court, a decision on the criminal law, added 
to the concept of trespass as a civil wrong only the mental element of mens rea, which is 
essential to the criminal offence. Taking the law as expressed in Hillen and Pettigrew v ICI 
(Alkali) Ltd [1936] AC 65 and in R v Collins, it is our view that a person is a trespasser for the 
purpose of s 9(1)(b) of the Theft Act 1968 if he enters premises of another knowing that he is 
entering in excess of the permission that has been given to him, or being reckless whether 
he is entering in excess of the permission that has been given to him to enter, providing the 
facts are known to the accused which enable him to realise that he is acting in excess of the 

17 [1976] 1 WLR 672, (1976) 63 Cr App R 47.

Lord Justice James [delivered the following judgment of the court]

The next ground of appeal relied on by counsel for the appellants in his argument is that which
is put forward as the fi rst ground in each of the appellant’s grounds. It is the point on which
counsel had laid the greatest stress in the course of his argument. The argument is based on
the wording of the Theft Act 1968, s 9(1), which provides:

‘A person is guilty of burglary if . . . (b) having entered any building or part of a building as a tres-
passer he steals or attempts to steal anything in the building or that part of it or infl icts or attempts
to infl ict on any person therein any grievous bodily harm.’

The important words from the point of view of the argument in this appeal are ‘having entered
any building . . . as a trespasser’.

It is a section of an Act of Parliament which introduces a novel concept. Entry as a tres-
passer was new in 1968 in relation to criminal offences of burglary. It was introduced in sub-
stitution for, as an improvement on, the old law, which required considerations of breaking
and entering and involved distinctions of nicety which had bedevilled the law for some time.

Counsel for the appellants argues that a person who had a general permission to enter
premises of another person cannot be a trespasser. His submission is as short and as simple
as that. Related to this case he says that a son to whom a father has given permission gen-
erally to enter the father’s house cannot be a trespasser if he enters it even though he had
decided in his mind before making the entry to commit a criminal offence of theft against the
father once he had got into the house and had entered that house solely for the purpose of
committing that theft. . . . 

The decision in R v Collins [1973] QB 100 in this court, a decision on the criminal law, added
to the concept of trespass as a civil wrong only the mental element of mens rea, which is
essential to the criminal offence. Taking the law as expressed in Hillen and Pettigrew v ICI 
(Alkali) Ltd [1936] AC 65 and in R v Collins, it is our view that a person is a trespasser for the
purpose of s 9(1)(b) of the Theft Act 1968 if he enters premises of another knowing that he is
entering in excess of the permission that has been given to him, or being reckless whether
he is entering in excess of the permission that has been given to him to enter, providing the
facts are known to the accused which enable him to realise that he is acting in excess of the
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permission given or that he is acting recklessly as to whether he exceeds that permission, 
then that is suffi cient for the jury to decide that he is in fact a trespasser.

In this particular case it was a matter for the jury to consider whether, on all the facts, it 
was shown by the prosecution that the appellants entered with the knowledge that entry 
was being effected against the consent or in excess of the consent that had been given by Mr 
Alfred Smith to his son Christopher. The jury were, by their verdict, satisfi ed of that.

Appeals dismissed.

Th is was a controversial decision because it means that whether a person is a trespasser 
depends on his or her mental state (i.e. whether at the point of entering he or she intended to 
commit a crime). Taken to its logical conclusion the Jones and Smith rule would mean that 
every shoplift er was a burglar because when stealing in a shop the defendant was acting in 
excess of the permission of the shop owner (shop owners do not invite shoplift ers into their 
shops).18 It appears from Walkington,19 heard aft er Jones and Smith, that the case will not 
be extended that far. Th ere the Court of Appeal required proof that the defendant, having 
entered the shop intending to steal, entered a separate part of the shop he was not permitted 
to go into.

. the mens rea for burglary
Th e mens rea depends on which form of burglary is charged:

(1) Under section 9(1)(a) it must be shown that the defendant had an intention to commit 
one of the listed off ences at the time the defendant entered the building. It should be stressed 
that if the defendant entered the building intending to steal, but once inside decided not to 
steal, the off ence was still committed. Likewise if the defendant entered the building not 
intending to commit theft , but once inside decided to do so, there would be no burglary con-
trary to section 9(1)(a). What is yet to be decided by the courts is what would happen if the 
defendant intended to take property from the building and damage it outside. Th e question 
is whether the word ‘therein’ in section 9(1)(b) refers to the place where the property is found 
or the place where the damage takes place.

(2) Under section 9(1)(b) the mens rea of burglary under section 9(1)(b) is the mens rea 
for stealing. Less clear is where the relevant crime is the infl iction of grievous bodily harm. 
Controversially the Court of Appeal in Wilson and Jenkins20 suggested that it does not 
require the proof of any particular mens rea.21 Many commentators have taken the view that 
this is incorrect and that at least Cunningham recklessness as to the infl iction of grievous 
bodily harm is required.22

What if the defendant decides to enter property and see if there is anything that is going 
to be worth stealing? Such an intent is described as a conditional intent: the defendant has 

18 Pace (1985).   19 [1979] 1 WLR 1169 (CA).
20 [1983] 1 All ER 1000 (CA), confi rmed on other grounds in [1984] AC 242 (HL).
21 Th ere is no off ence of simply infl icting grievous bodily harm under the Off ences Against the Person 

Act 1861.
22 e.g. Simester, Spencer, Sullivan, and Virgo (2010: 585).

permission given or that he is acting recklessly as to whether he exceeds that permission, 
then that is suffi cient for the jury to decide that he is in fact a trespasser.

In this particular case it was a matter for the jury to consider whether, on all the facts, it
was shown by the prosecution that the appellants entered with the knowledge that entry
was being effected against the consent or in excess of the consent that had been given by Mr
Alfred Smith to his son Christopher. The jury were, by their verdict, satisfi ed of that.

Appeals dismissed.
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an intent to steal on condition that there is something that is worth stealing. Does such an 
intent amount to an intent to steal for the purposes of burglary? Yes, it does.23

 aggravated burglary
Section 10 of the Th eft  Act 1968 states:

A person is guilty of aggravated burglary if he (1) commits any burglary and at the time has 
with him any fi rearm or imitation fi rearm, any weapon of offence, or any explosive; and 
for this purpose—

‘fi rearm’ includes an airgun or air pistol, and ‘imitation fi rearm’ means anything which (a) 
has the appearance of being a fi rearm, whether capable of being discharged or not; 
and

‘weapon of offence’ means any article made or adapted for use for causing injury to or (b) 
incapacitating a person, or intended by the person having it with him for such use; and

‘explosive’ means any article manufactured for the purpose of producing a practical (c) 
effect by explosion, or intended by the person having it with him for that purpose.

Aggravated burglary involves a defendant who has with him or her at the time of the bur-
glary a fi rearm, imitation fi rearm, a weapon of off ence, or an explosive.24 If the burglary is 
under section 9(1)(a) then it must be shown that the defendant had the weapon at the time of 
entry; under section 9(1)(b) it must be shown that the defendant had the weapon at the time 
of committing the further off ence. In other words the defendant must possess the weapon at 
the time when the off ence of burglary is committed.25 Th e defi nition of a ‘weapon of off ence’ 
is wide. It means that a screwdriver can be regarded as a weapon of off ence if the defendant 
intends to use it to injure someone.26 Th ere is no need to show that the defendant intended 
to use the item at that particular burglary, as long as there was an intention to use the item 
against someone on some occasion.27 However, it must be shown that the defendant was 
aware that he or she had the weapon with him or her at the time of the burglary.28

 trespass with intent to commit 
a sexual offence
Under section 63 of the Sexual Off ences Act 2003:

A person commits an offence if—(1) 

he is a trespasser on any premises,(a) 

he intends to commit a relevant sexual offence on the premises, and(b) 

he knows that, or is reckless as to whether, he is a trespasser.(c) 

23 A-G’s References (Nos 1 and 2 of 1979) [1979] 3 All ER 143 (CA).
24 Note also the Th eft  Act 1968, s. 25, on going equipped to steal.
25 Francis [1982] Crim LR 363 (CA); O’Leary (1986) 82 Cr App R 341 (CA).
26 Kelly [1993] Crim LR 763. 27 Stones (1989) 89 Cr App R 26 (CA); Kelly [1993] Crim LR 763.
28 Russell (1985) 81 Cr App R 315; Kelly [1993] Crim LR 763.

A person is guilty of aggravated burglary if he (1) commits any burglary and at the time has
with him any fi rearm or imitation fi rearm, any weapon of offence, or any explosive; and
for this purpose—

‘fi rearm’ includes an airgun or air pistol, and ‘imitation fi rearm’ means anything which(a)
has the appearance of being a fi rearm, whether capable of being discharged or not;
and

‘weapon of offence’ means any article made or adapted for use for causing injury to or(b) 
incapacitating a person, or intended by the person having it with him for such use; and

‘explosive’ means any article manufactured for the purpose of producing a practical(c)
effect by explosion, or intended by the person having it with him for that purpose.

A person commits an offence if—(1)

he is a trespasser on any premises,(a)

he intends to commit a relevant sexual offence on the premises, and(b)

he knows that, or is reckless as to whether, he is a trespasser.(c) 
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Notably, this off ence refers to a structure (rather than a building). In section 63(2) it is 
explained that a structure ‘includes a tent, vehicle or vessel or other temporary or movable 
structure’. Th e term ‘sexual off ence’ is widely defi ned in section 62 and includes the sexual 
off ences in the 2003 Act (which have been discussed in Chapter 7).

 blackmail

DE F I N I T ION
Th e actus reus is:

the defendant makes an unwarranted demand;(1) 
with menaces.(2) 

Th e mens rea is:
the defendant must act with a view to gain for himself or another or with intent to (1) 
cause loss to another;
the defendant either:(2) 

does not believe that he has reasonable grounds for making the demand; or(a) 
does not believe that the use of menaces is a proper means of reinforcing the (b) 
demand.

At the heart of the off ence of blackmail is the use of threats to acquire property or cause a 
loss to the victim. In a sense it is a combination of an off ence against the person (the crea-
tion of fear of an unpleasant consequence) and a property off ence (the fi nancial gain to the 
defendant or loss to the victim). Th e off ence of blackmail is defi ned in section 21 of the Th eft  
Act 1968: →2 (p.614)

A person is guilty of blackmail if, (1) with a view to gain for himself or another or with intent 
to cause loss to another, he makes any unwarranted demand with menaces; and for this 
purpose a demand with menaces is unwarranted unless the person making it does so in 
the belief—

that he has reasonable grounds for making the demand; and(a) 

that the use of the menaces is a proper means of reinforcing the demand.(b) 

The nature of the act or omission demanded is immaterial, and it is also immaterial (2) 
whether the menaces relate to action to be taken by the person making the demand.

Th e key elements of the off ence29 are as follows:

. a demand
Th e demand can be either oral or written. In most cases of blackmail the demand will be 
explicit: ‘Give me some money or else I’ll . . . ’, but the demand can also be implicit.30 If Oliver 

29 Th e maximum sentence is 14 years.   30 Collister and Warhurst (1955) 39 Cr App R 100 (CA).

DE F I N I T ION
Th e actus reus is:

the defendant makes an unwarranted demand;(1)
with menaces.(2) 

Th e mens rea is:

the defendant must act with a view to gain for himself or another or with intent to (1)
cause loss to another;
the defendant either:(2) 

does not believe that he has reasonable grounds for making the demand; or(a) 
does not believe that the use of menaces is a proper means of reinforcing the (b) 
demand.

A person is guilty of blackmail if,(1) with a view to gain for himself or another or with intent
to cause loss to another, he makes any unwarranted demand with menaces; and for this
purpose a demand with menaces is unwarranted unless the person making it does so in
the belief—

that he has reasonable grounds for making the demand; and(a)

that the use of the menaces is a proper means of reinforcing the demand.(b)

The nature of the act or omission demanded is immaterial, and it is also immaterial(2)
whether the menaces relate to action to be taken by the person making the demand.
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stopped Archie in a dark street, pointed a knife at him, and said ‘Would you like to give 
some money to a good cause?’, this could be regarded as much a demand as a cruder request 
for money. But if a victim voluntarily off ers money without an express or implied demand 
from the defendant there is no blackmail. For example, if Peter catches Wendy red-handed 
in committing a theft  and Wendy off ers Peter £200 if he does not tell the police what he has 
seen, there is no blackmail.

Th e word ‘demand’ is to be given its ordinary meaning.31 All that is necessary is that 
the demand is issued. Th ere is no need for the victim to hear or receive the demand.32 If a 
letter issuing a demand is put in a post box it is at that point that the off ence is committed. 
Th erefore, even if the letter is lost in the post and the victim never receives it, the defendant 
has still committed the off ence.33

. with a view to a gain or loss
Th e demand must involve a fi nancial gain to the defendant or a third party, or a fi nancial loss 
to the victim.34 Th is is clarifi ed in section 34(2)(a) of the Th eft  Act 1968:

. . . ’gain’ and ‘loss’ are to be construed as extending only to gain or loss in money or other 
property, but as extending to any such gain or loss whether temporary or permanent; and—

(i)   ‘gain’ includes a gain by keeping what one has, as well as a gain by getting what one 
has not; and

(ii)  ‘loss’ includes a loss by not getting what one might get, as well as a loss by parting 
with what one has.

So a demand that the victim removes his or her clothes in public may involve a loss of dignity, 
but it cannot form the basis of a blackmail charge as there is no monetary loss.35 In Bevans36

the defendant demanded that a doctor give him some morphine, threatening to shoot him 
if he did not. Th e defendant could be convicted of blackmail because the morphine was of 
some monetary value.37

. menaces
Th e demand must be made with menaces. Th e Court of Appeal in Lawrence and Pomroy38

suggested that a jury need be told only that ‘menace’ is to have its normal meaning and the 
judge need not explain the term further. Th e jury is likely to decide that the menace will 
involve a threat of ‘any action detrimental to or unpleasant to the person addressed’.39 Th e 
threat can be that something unpleasant will occur to the victim or a third party. It seems 
that the unpleasantness referred to here must not be of a minor nature. Sellers LJ in Clear 40

31 Treacy v DPP [1971] AC 537, 565, per Lord Diplock. 32 Ibid. 33 Ibid.
34 Th eft  Act 1968, s. 34. 35 A sexual assault may be committed in such a case.
36 (1987) 87 Cr App R 64 (CA).
37 Th ere is some dispute over whether being paid money legally due to you is ‘a gain’. Such authority as 

there is suggests that it is (Parkes [1973] Crim LR 358).
38 (1973) 57 Cr App R 64 (CA).
39 Lord Wright in Th orne v Motor Trade Association [1937] AC 797, 817 (HL).
40 [1968] 1 All ER 74, 80 (CA).

. . . ’gain’ and ‘loss’ are to be construed as extending only to gain or loss in money or other
property, but as extending to any such gain or loss whether temporary or permanent; and—

(i)   ‘gain’ includes a gain by keeping what one has, as well as a gain by getting what one
has not; and

(ii)  ‘loss’ includes a loss by not getting what one might get, as well as a loss by parting
with what one has.
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held that to amount to menaces the threats must be ‘of such a nature and extent that the 
mind of an ordinary person of normal stability and courage might be infl uenced or made 
apprehensive so as to accede unwillingly to the demand’. In Lambert41 the defendant phoned 
his grandmother and (untruthfully) said ‘Nana, this is [x]. Th ey’ve got me tied up. Th ey 
want £5,000, Nana.’ Th is it was held could amount to blackmail, even though the menace 
involved an unpleasant consequence for the defendant, rather than, as is more common, for 
the victim. As the court put it there were ‘menacing pressures’ and that was suffi  cient for the 
off ence.

Th e hardest cases on menaces are those where the victim responds to the defendant’s 
words in an unusual way. Contrast the following two situations:

Th e defendant says something which most people would not regard as frightening, (1) 
but because the victim is particularly timid he fi nds it menacing. Th at will be a men-
ace if the defendant is aware of the eff ect of the words on the victim.42

Th e defendant says something which most people would fi nd menacing, but being (2) 
particularly hard skinned the victim does not fi nd it frightening. Th is would in law 
be regarded as a menace.

Th ese points were emphasized in the following case:

R v Garwood
[1987] 1 All ER 1032 (CA)43

Patrick Garwood believed a Mr Sayed had burgled his house. He asked Sayed for some-
thing ‘to make it quits’. Sayed went home and got £10 to give to Garwood. Garwood 
was charged with blackmail. When considering their verdict the jury asked the judge 
whether menaces existed if the appellant appeared more menacing to a timid victim 
than he would have done to most people. Th e judge in his reply indicated that menaces 
can exist even though a person of normal stability would not have found what was said 
or done threatening, and even though the accused was unaware that the victim was 
unduly susceptible to threats.

Lord Lane CJ

In the judgment of this court [the judge’s direction] might have led the jury to believe that 
the prosecution had proved the existence of menaces even though a person of normal abil-
ity would not have been infl uenced by the words or actions of the accused and the accused 
was not aware that the victim was thus unduly susceptible to threats. To that extent we think 
there was a misdirection.

In our judgment it is only rarely that a judge will need to enter upon a defi nition of the word 
menaces. It is an ordinary word of which the meaning will be clear to any jury. As Cairns LJ 
said in Reg v Lawrence (Rodney) (1973) 57 Cr App R 64, 72:

‘In exceptional cases where because of special knowledge in special circumstances what would 
be a menace to an ordinary person is not a menace to the person to whom it is addressed, or where 
the converse may be true, it is no doubt necessary to spell out the meaning of the word.’

41  [2009] EWCA Crim 2860. 42 Clear [1968] 1 All ER 74 (CA).
43 [1987] 1 WLR 319, (1987) 85 Cr App R 85, [1987] Crim LR 476.

Lord Lane CJ

In the judgment of this court [the judge’s direction] might have led the jury to believe that
the prosecution had proved the existence of menaces even though a person of normal abil-
ity would not have been infl uenced by the words or actions of the accused and the accused
was not aware that the victim was thus unduly susceptible to threats. To that extent we think
there was a misdirection.

In our judgment it is only rarely that a judge will need to enter upon a defi nition of the word
menaces. It is an ordinary word of which the meaning will be clear to any jury. As Cairns LJ
said in Reg v Lawrence (Rodney) (1973) 57 Cr App R 64, 72:

‘In exceptional cases where because of special knowledge in special circumstances what would
be a menace to an ordinary person is not a menace to the person to whom it is addressed, or where
the converse may be true, it is no doubt necessary to spell out the meaning of the word.’
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It seems to us that there are two possible occasions upon which a further direction on the 
meaning of the word menaces may be required. The fi rst is where the threats might affect 
the mind of an ordinary person of normal stability but did not affect the person actually 
addressed. In such circumstances that would amount to a suffi cient menace: see Reg v Clear 
[1968] 1 QB 670.

The second situation is where the threats in fact affected the mind of the victim, although 
they would not have affected the mind of a person of normal stability. In that case, in our 
judgment, the existence of menaces is proved providing that the accused man was aware of 
the likely effect of his actions upon the victim.

If the recorder had told the jury that Sayed’s undue timidity did not prevent them from 
fi nding ‘menaces’ proved, providing that the appellant realised the effect his actions were 
having on Sayed, all would have been well. The issue before the jury was clear-cut. If they 
felt sure they thought that the appellant’s version might be true, there were equally plainly no 
menaces. There was no need for the recorder to have embarked upon any defi nition of the 
word. It only served to confuse, as the jury’s question showed.

However, if he had given a proper and full answer to the jury’s question in the terms which 
we suggested earlier, the jury could have been in no doubt at all that if Sayed’s version was 
correct—which they must have felt that it was—the appellant must have realised from the 
moment that the conversation started the effect which his actions and words were having 
upon Sayed.

This is accordingly eminently a case for the application of the proviso. The appeal against 
conviction is accordingly dismissed.

Appeal against conviction dismissed.

. the demand must be unwarranted
It is crucial that the demand be unwarranted. Th ere are two stages to the test. First, the 
jury must decide whether or not they think the demand is unwarranted. It may be that 
the demand is perfectly reasonable. For example, most people would think that the threat 
‘unless you return the bicycle I lent you I will come round to your house and take it’ was a 
warranted demand. However, even if the jury thinks it unwarranted they must still go on to 
consider section 21. Section 21(1) explains that the defendant’s demand will be unwarranted 
unless it is made in the belief:

that there are reasonable grounds for making it; and(1) 
that the use of the menaces is a proper means of enforcing the demand.(2) 

If the defendant has the two beliefs mentioned the defendant cannot be guilty of black-
mail because the demand will not be unwarranted. However, this is subject to an important 
caveat. If the defendant is aware that he or she is threatening to commit a crime, he or she 
cannot claim that the demand is reasonable.44

Th e Bribery Act 2010 creates an off ence of bribery. Th is involves giving someone an 
inducement to encourage someone to perform an offi  cial function improperly. Like black-
mail this involves seeking to manipulate another person to make a gain.

44 R v Harvey, Ulyett and Plummer (1981) 72 Cr App R 139 (CA).

It seems to us that there are two possible occasions upon which a further direction on the
meaning of the word menaces may be required. The fi rst is where the threats might affect
the mind of an ordinary person of normal stability but did not affect the person actually
addressed. In such circumstances that would amount to a suffi cient menace: see Reg v Clear 
[1968] 1 QB 670.

The second situation is where the threats in fact affected the mind of the victim, although
they would not have affected the mind of a person of normal stability. In that case, in our
judgment, the existence of menaces is proved providing that the accused man was aware of
the likely effect of his actions upon the victim.

If the recorder had told the jury that Sayed’s undue timidity did not prevent them from
fi nding ‘menaces’ proved, providing that the appellant realised the effect his actions were
having on Sayed, all would have been well. The issue before the jury was clear-cut. If they
felt sure they thought that the appellant’s version might be true, there were equally plainly no
menaces. There was no need for the recorder to have embarked upon any defi nition of the
word. It only served to confuse, as the jury’s question showed.

However, if he had given a proper and full answer to the jury’s question in the terms which
we suggested earlier, the jury could have been in no doubt at all that if Sayed’s version was
correct—which they must have felt that it was—the appellant must have realised from the
moment that the conversation started the effect which his actions and words were having
upon Sayed.

This is accordingly eminently a case for the application of the proviso. The appeal against
conviction is accordingly dismissed.

Appeal against conviction dismissed.
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QU E ST IONS
In 1. Harry [1974] Crim LR 32 a student organizing a ‘rag event’ wrote to shopkeepers 
off ering immunity from the ‘inconvenience’ during rag events in return for a contri-
bution to a charity. Could this amount to blackmail?
Bill (Angelina’s gardener) has borrowed Angelina’s bicycle, but he is refusing to 2. 
return it. Angelina threatens not to pay Bill’s salary unless he returns the bicycle. She 
has very high moral standards and feels that what she has done is in fact justifi able. 
Has she committed blackmail?

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

Eliza tells Higgins that she will tell his wife that he has been committing adultery 3. 
unless he redecorates her house for free. Is this blackmail?

part ii: burglary and blackmail: 
theory
 burglary: theory
. burglary in practice
England and Wales top the international league table for domestic burglary. Th ey have a 
higher burglary rate than the USA and four-and-a-half times the rate of Germany.45 In the 
year 2009/10, 2.3 per cent of all households were reported to have been burgled,46 but around 
32 per cent of burglaries go unreported.47 For the year 2009/10 there were 659,000 burglaries 
recorded by the British Crime Survey, although 540,655 burglaries were reported to the 
police.48 Th e fear of burglary is high.49 In fact the rate of burglaries depends very much on 
where in the country a person lives, their age, and lifestyle.50 ←1 (p.597)

. why is burglary an offence?
Burglaries have a profound eff ect on the victims: both emotionally51 and fi nancially:52

Emotional(1) . One-quarter of those who are victims of burglary are ‘badly shaken’.53 A 
small minority suff er lasting eff ects, including depression and sleeplessness.

45 Home Offi  ce (2003). 46 Home Offi  ce (2010). 47 Ibid. 48 Ibid. 49 Ibid.
50 Ibid.
51 In one study Maguire and Kynch (2000) found that 20 per cent of victims were very much aff ected and 

84 per cent suff ered some kind of an emotional reaction. Also, 13 per cent reported diffi  culty sleeping.
52 Tarling and Davison (2000). 53 Maguire and Bennett (1982: 164).

QU E ST IONS
In1. Harry [1974] Crim LR 32 a student organizing a ‘rag event’ wrote to shopkeepersy
off ering immunity from the ‘inconvenience’ during rag events in return for a contri-
bution to a charity. Could this amount to blackmail?
Bill (Angelina’s gardener) has borrowed Angelina’s bicycle, but he is refusing to2. 
return it. Angelina threatens not to pay Bill’s salary unless he returns the bicycle. She
has very high moral standards and feels that what she has done is in fact justifi able.
Has she committed blackmail?

For guidance on answering this question, please visit the Online Resource Centre that
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

Eliza tells Higgins that she will tell his wife that he has been committing adultery 3. 
unless he redecorates her house for free. Is this blackmail?

www.oxfordtextbooks.co.uk/orc/herringcriminal5e/
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Financial(2) . One-third of burglaries resulted in losses of over £1,000.54 For those who 
are insured the fi nancial loss may be limited, but one study reported that only 48 per 
cent of victims of burglary were insured and of those who were only 69 per cent made 
a claim as a result of the burglary.55 Brand and Price’s study56 found that the average 
loss of property for each burglary was £830, but they argued that the average cost to 
the country as a whole of each burglary was £2,300, once all the costs to everyone 
involved were taken into account.

Th is may demonstrate why victims regard burglary as a serious crime, but what is it that 
distinguishes burglary from theft ?57 And why should it be burglary to enter as a trespasser 
intending to steal, even if the defendant does not actually steal? It should be recalled that 
simple trespass is not a criminal off ence, only a civil wrong.58 Should the law regard the intent 
of the defendant as suffi  cient to transform a civil wrong into a serious criminal off ence?

Here are some of the explanations for the off ence:

Burglary as aggravated theft (1) . In the same way that robbery can be classifi ed as theft  
plus the use of force, burglary can be regarded as theft  plus entry as a trespasser. Th e 
analogy is not exact because the force (in robbery) is itself a crime, while the aggra-
vating factor in burglary (entering as a trespasser) is only a civil wrong. More sig-
nifi cantly, although this explanation may be eff ective as an explanation of the section 
9(1)(b) off ence, it is less eff ective as an explanation of the section 9(1)(a) off ence which 
does not require a theft  actually to be committed.
Violation of the victim’s private home(2) . Th e wrong of burglary can be seen as the 
violation of the victim’s home.59 Many people’s sense of identity is tied up with their 
home as a place of security and a private space. Most people would not feel deeply dis-
tressed if their garden sheds were broken into, but would if their homes were.60 Homes 
are meant to be places of haven from the rigours of the outside world and so to have 
one’s safe place invaded can be particularly disturbing.
Increased likelihood of harm(3) . Burglary can be regarded as particularly serious for 
society because it is a form of theft  which is particularly likely to lead to violence.61 
Quite simply, if a householder interrupts a burglary there is more likely to be violence 
on one side or the other than where a person discovers his pocket is being picked in 
a public place.

In the following passage, Barry Mitchell considers ‘multiple wrongdoing’. Th ese are crimes 
which involve the defendant committing several wrongs at the same time. He considers how 
the law should address and label such incidents. He uses burglary and robbery as his main 
examples:

54 Kershaw (2001). 55 Ibid. 56 Brand and Price (2000).
57 Th e maximum sentence for burglary is ten years; it is seven years for theft .
58 Th ere are some forms of trespass which can be criminal. Th ese tend to be linked to public order 

off ences, where a large group of people commit trespass (e.g. Criminal Justice and Public Order Act 1994, 
ss 61, 68, and 69).

59 Maguire and Bennett (1982: 614).
60 In Brewster [1998] 1 Cr App R 220, 225–7 Lord Bingham explained that the psychological harms to 

victims should be taken into account when sentencing.
61 Cook and Ludwig (2002) argue that higher rates of gun possession among householders do not mean 

there are lower rates of burglary.
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B. Mitchell, ‘Multiple Wrongdoing and Offence Structure: A Plea for Consistency 
and Fair Labelling’ (2001) 64 Modern Law Review 393 at 394–402

Multiple wrongdoing and the structure and composition 
of current offences

 . . . 
Both at common law and in statutory form criminal offences vary considerably in the com-

position and complexity of their defi nition. Some are constituted by a single act (or omission) 
whereas others might be more accurately described as a venture in which the defendant 
commits several acts. Some are comparatively ‘large’ in that they contain more than one 
element of wrongful behaviour, sometimes involving threats to or infringements of very dif-
fering kinds of interests, arising out of several acts, and some involve more than one victim. 
Burglary contrary to section 9(1)(b) requires two wrongful acts—trespass in a building (or 
part), and some sort of ‘further offence’ (the infl iction or attempted infl iction of grievous bod-
ily harm or theft or attempted theft). Indeed, the Criminal Law Revision Committee (hereafter 
‘CLRC’) referred to it as a ‘double offence’. The person whose house is ‘trespassed’ may not 
be the same person as the victim of the further offence. Robbery also consists of two wrong-
ful acts—stealing and using or threatening to use force against someone. There are either 
two completed harms—the theft and the use of force against the person—or one complete 
harm and one threat of harm. The victim of the theft need not also be the victim of the (actual 
or threatened) violence.

In addition, the scope of some offences is such that their essential nature may appear to 
vary according to the particular facts of the individual case. Robbery encompasses a wide 
range of situations in which the harm to either physical integrity or property interests, or 
both, may vary considerably, and may thus be seen primarily as either a crime of violence or 
a property offence or a combination of the two. Structurally, the only possible variation in rob-
bery is that force may be either used or threatened (in order to steal). In contrast, the potential 
variations in burglary are much greater. Although the paradigm case is essentially concerned 
with protecting property interests—trespassory entry of a building together with the intent 
to steal or attempted or actual theft—numerous alternative forms combine infringements 
of property interests with intended/attempted/completed attacks on physical integrity or 
intended attacks against sexual integrity or property. The potential combination of elements 
that may constitute any one instance of the offence are such that one burglary may differ 
quite markedly from another in the overall nature of the offending. Unlike robbery, burglary 
requires no causal link between the two elements of wrongdoing. D might enter V1’s house 
as a trespasser and whilst there happen to grievously injure V2: the trespassory entry of a 
building merely provides the setting for the further offence.

This discussion also demonstrates that the basic nature of the multiple wrongdoing varies. 
Section 9(1)(a) burglary is fundamentally different from the section 9(1)(b) variety and robbery 
in that section 9(1)(a) contains one act whereas section 9(1)(b) and robbery inevitably require 
more than one. The multiple wrongfulness in section 9(1)(a) consists of a wrongful act plus a 
(separate) wrongful intent, and it is clear that the present law accepts that such an intent may 
assume particular signifi cance. Thus, for example, possession of a controlled drug is distin-
guished from possession with intent to supply, which is a much more serious crime.

Occasionally, the law recognises aggravated forms of basic offences. Robbery is effec-
tively an aggravated form of theft. Sometimes the offence label is in the form of ‘aggravated 
[crime]’—for example, when D has with him a fi rearm, imitation fi rearm, weapon of offence or 
explosive when he commits a section 9 burglary, his offence becomes ‘aggravated burglary’ 

Multiple wrongdoing and the structure and composition 
of current offences

. . .
Both at common law and in statutory form criminal offences vary considerably in the com-

position and complexity of their defi nition. Some are constituted by a single act (or omission)
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element of wrongful behaviour, sometimes involving threats to or infringements of very dif-
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part), and some sort of ‘further offence’ (the infl iction or attempted infl iction of grievous bod-
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‘CLRC’) referred to it as a ‘double offence’. The person whose house is ‘trespassed’ may not
be the same person as the victim of the further offence. Robbery also consists of two wrong-
ful acts—stealing and using or threatening to use force against someone. There are either
two completed harms—the theft and the use of force against the person—or one complete
harm and one threat of harm. The victim of the theft need not also be the victim of the (actual
or threatened) violence.

In addition, the scope of some offences is such that their essential nature may appear to
vary according to the particular facts of the individual case. Robbery encompasses a wide
range of situations in which the harm to either physical integrity or property interests, or
both, may vary considerably, and may thus be seen primarily as either a crime of violence or
a property offence or a combination of the two. Structurally, the only possible variation in rob-
bery is that force may be either used or threatened (in order to steal). In contrast, the potential
variations in burglary are much greater. Although the paradigm case is essentially concerned
with protecting property interests—trespassory entry of a building together with the intent
to steal or attempted or actual theft—numerous alternative forms combine infringements
of property interests with intended/attempted/completed attacks on physical integrity or
intended attacks against sexual integrity or property. The potential combination of elements
that may constitute any one instance of the offence are such that one burglary may differ
quite markedly from another in the overall nature of the offending. Unlike robbery, burglary
requires no causal link between the two elements of wrongdoing. D might enter V1’s house
as a trespasser and whilst there happen to grievously injure V2: the trespassory entry of a
building merely provides the setting for the further offence.

This discussion also demonstrates that the basic nature of the multiple wrongdoing varies.
Section 9(1)(a) burglary is fundamentally different from the section 9(1)(b) variety and robbery
in that section 9(1)(a) contains one act whereas section 9(1)(b) and robbery inevitably require
more than one. The multiple wrongfulness in section 9(1)(a) consists of a wrongful act plus a
(separate) wrongful intent, and it is clear that the present law accepts that such an intent may
assume particular signifi cance. Thus, for example, possession of a controlled drug is distin-
guished from possession with intent to supply, which is a much more serious crime.

Occasionally, the law recognises aggravated forms of basic offences. Robbery is effec-
tively an aggravated form of theft. Sometimes the offence label is in the form of ‘aggravated
[crime]’—for example, when D has with him a fi rearm, imitation fi rearm, weapon of offence or
explosive when he commits a section 9 burglary, his offence becomes ‘aggravated burglary’
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under section 10. Burglary becomes aggravated under section 10 because the possession of 
a fi rearm etc not only intensifi es the victim’s fear but it also brings the possibility that some-
one might be killed. This provides the new dimension to D’s wrongdoing which, although not 
necessary, puts him in a stronger position in which to commit the burglary. . . . 

Inadequacies of current multiple wrongdoing offences

Whilst the fact that the law has been prepared to recognise multiple wrongdoing offences 
such as burglary and robbery is welcomed, it is arguable that it has been too restrictive in 
the way in which these crimes have been construed. For example, the various forms which 
burglary may take under section 9(1)(a) and (b) is in some respects rather odd. Of the possible 
ulterior intents in paragraph (a), only two—causing grievous injury and stealing—are required 
to be attempted or completed in paragraph (b). Thus, if D enters a building as a trespasser 
and damages property (or attempts to do so), or rapes any person (or attempts to do so), 
he is not guilty of burglary unless he had the ulterior intent (to damage property or rape any 
person) when he entered. Whilst rape or attempted rape is clearly a more serious wrong than 
burglary and arguably thus merits separate recognition, the same cannot automatically be 
said of damaging property. It appears that burglary is defi ned in the particular ways that it is 
simply because they refl ect the kinds of situations which came before the Courts, but there 
is no apparent reason in principle why the offence should be limited to the particular combina-
tions of wrongful behaviour set out in section 9 of the Theft Act 1968.

A strong case can surely be made out for extending section 9(1)(b) to include situations 
where, having entered as a trespasser, D damages property. There are clear parallels 
between theft and damage: property which has been stolen may be recovered in sound or 
poor condition or it may be lost forever. Damaged property may or may not be reparable. 
To the victim it does not appear to make any signifi cant difference, either fi nancially or 
sentimentally, whether the property has been stolen or damaged. Furthermore, whilst rape 
or attempted rape is inevitably a serious matter, it is arguable that section 9(1)(b) should be 
extended to incorporate it. One of the essential characteristics of burglary is that it refl ects 
the desire for people to feel safe in their own homes, so that the combination of trespass in 
a building and rape/attempted rape is signifi cant. The obvious counter-arguments are that 
the element of non-consensual intercourse is so signifi cant that the word ‘rape’ should not 
be omitted from the offence label, and that the concept of burglary would become too large 
and unwieldy. Yet that in turn would seem to question the underlying nature and rationale 
of the offence. If committing (or attempting or intending to commit) certain former felonies 
whilst trespassing in a building is perceived as having a distinctive character to justify its 
existence, it is very likely to encompass a wide range of scenarios, unless there are good 
reasons for limiting the prohibited offences inside the building. Ultimately, the question is 
whether our concept of burglary is suffi ciently capacious to stretch far enough to include 
trespassory entry plus rape.
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 blackmail theory
. the incidence of blackmail
Blackmail is not a crime which oft en reaches the courts, and only in the most obvious and 
serious of cases will the police charge the off ence.62 Th ere were 1,458 recorded blackmail 
off ences in the year 2009/10.63 Nowadays if someone has a secret about someone else they 
are more likely to sell their story to the press than to use it for blackmail. Despite its rarity 
in the law reports the crime is one that widely captures the imagination as a popular topic 
for fi lm and books.64 Lord Lane dramatically declared that: ‘in the calendar of criminal 
off ences blackmail is one of the ugliest . . . because it involves what really amounts, so oft en, 
to attempted murder of the soul.’65 Th e off ence has also produced an impressive array of 
academic comment. It is this to which we must now turn.

. why is blackmail a crime?
Th e paradox of blackmail
If Alan tells Samantha: ‘I am planning to tell your husband that you have been committing 
adultery’, this is not a criminal off ence. If Alan says to Samantha: ‘Would you like to give 
me £100?’, this is not an off ence. But if he says ‘I am going to tell your husband that you have 
been committing adultery. Would you like to give me £100?’, this is an off ence. Why should 
the combination of a threat which in itself is not an off ence and a request which in itself is 
not an off ence constitute a crime? In essence blackmail involves a threat to do a completely 
lawful activity. Th is then is the paradox of blackmail.

Some possible resolutions of the paradox
Th e resolution of this confl ict has puzzled many commentators. Before we describe their 
solutions it should be admitted that the diffi  culty with some, if not all, of the theories is that 
under them some conduct which is blackmail in the eyes of the law is not explained by the 
theory, and some conduct which is not blackmail ought to be under the particular theory:66 
←2 (p.606)

(1) Th e wrong of blackmail is the manipulation of the mind of the victim. An anal-
ogy could be drawn between obtaining property by deception and obtaining property by 

62 Coarse (1988: 676) claims that the English law was deliberately draft ed widely in order to leave 
prosecutors with a discretion to decide whether to prosecute. See also Lindgren (1989a).

63 Home Offi  ce (2010). 64 McLaren (2002) provides a modern history of blackmail.
65 Lord Lane in R v Hadjou (1989) 11 Cr App R (S) 29 (CA). 66 Lindgren (1989).

Simester, A. and Sullivan, G.R. (2005) ‘Th e Nature and Rationale of Property Off ences’
in R.A. Duff  and S. Green (eds) Defi ning Crimes (Oxford: OUP), 192–4.

Tarling, R. and Davison, T. (2000) Victims of Domestic Burglary: A Review of the 
Literature (London: Victim Support).



10 burglary and blackmail | 615

blackmail: both involve the acquisition of property through invalid coercion67 of the victim. 
Leo Katz68 suggests that blackmail is analogous to robbery: it is all about taking property 
from the victim using immoral means. Th e diffi  culty with these theories is that companies 
use all sorts of means to acquire property from people, for example through manipulative 
advertising and misleading claims for products, but these, even if regarded as immoral, are 
not normally criminal.69

(2) Th e wrong of blackmail is causing the victim to fear. Under this theory blackmail 
is seen as analogous to an assault. Th e threat in blackmail is to cause the victim serious 
emotional harm. Th e diffi  culty with this theory is that causing someone emotional harm 
(e.g. by ending a relationship) is not normally criminal, even if one is acting immorally in 
so doing.

(3) Th e off ence could be seen as a means of protecting privacy.70 Supporters of this view 
vigorously deny that one has a right to reveal private information.71 Michael Gorr bases his 
explanation of the wrong of blackmail on the argument that it is wrong to reveal personal 
information.72 Th e diffi  culty with this is that the moral principle is contestable. If you dis-
cover your best friend’s boyfriend is cheating on her is it morally wrong to tell her?

(4) James Lindgren has suggested that the wrong in blackmail can be identifi ed as the 
wrong to a third party.73 His point can be made clearer by considering this hypothetical 
scenario. Anne is bringing a legal action against Bob. Cath has a document which would 
enable Bob to win the case. Cath tells Anne that she will destroy the document if Anne pays 
her some money. Here Cath is wronging Bob. She is using his legal rights to make a gain for 
herself.74 Th e diffi  culty with this it that it runs counter to the common understanding that 
blackmail is very much a crime against the person who is threatened. Also other forms of 
blackmail will not necessarily involve a third party (e.g. ‘I will publish nude photographs of 
you on the internet’).75

(5) It could be argued that a blackmailer who suggests that he or she will keep quiet 
about some wrong if he or she is paid thereby becomes complicit in this way.76 Th is is a 
persuasive explanation of some forms of blackmail, especially where the blackmailer is 
promising not to tell the police about a crime which the victim has committed. However, 
blackmail may not involve the revelation of an evil. If Jeff rey (who used to be a well-known 
politician) moves to a new town and wishes to keep his identity secret, and Margaret threat-
ens to reveal his identity unless money is paid, it is hard to see what the evil is in which 
Margaret is complicit.

(6) George Fletcher sees the notion of domination as being at the heart of blackmail. Th e 
blackmailer manages to get in a position of great power over the victim, and what makes the 
off ence serious is that that domination can continue for ever.77 He suggests that blackmail 
can be seen as a form of moral slavery. Th is theory works less well where there has been a 
single incidence of blackmail (e.g. the defendant destroys the incriminating photographs 
aft er the victim has paid the requested sum and so has no hold over the victim).

67 Lamond (1996). 68 Katz (1993). 69 Block and McGee (1999).
70 Alldridge (1993b). 71 Scalise (2000). 72 Gorr (1992). 73 Lindgren (1993a).
74 J. Brown (1993) argues that blackmail involves a kind of ‘private justice’.
75 See Rosenberg (2008) who sees the harm being to those whom the blackmail victim goes on to deal 

with.
76 See the discussion in Altman (1993: 1665). 77 Fletcher (1993).
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(7) Mitchell Berman78 proposes ‘the evidentiary explanation of blackmail’. He argues 
that society may criminalize conduct that tends both to cause harm and to be undertaken 
with wrongful motives. We can assume that the revelation of private material for gain is done 
for morally unacceptable motives because if there were good motives the defendant would 
keep silent or reveal the information for free. What is being punished, then, is not the act 
of blackmail itself, but rather the morally unacceptable motive that normally undermines 
it. Th e danger with this argument is that there are all kinds of wrongly motivated conduct 
which are liable to cause harm but which we do not render illegal (e.g. adultery, lying).

(8) Some commentators argue that blackmail produces harmful results to society.79 Th e 
victim may have to turn to crime to meet the demands of the blackmailer.80 Imagine what 
a society which had no blackmail law might be like:81 people would undertake intrusive 
investigations into the private life of others in the hope of making money from them.82 But 
it has been argued that all kinds of things can lead to harmful eff ects. Fattening foods cause 
harm to people in society, but we do not outlaw them.83

(9) Scott Altman suggests that in fact, although no one of the above theories can explain 
the present law on blackmail, together they provide a ‘patchwork’ explanation of the 
off ence.84

Some commentators take the view that the diffi  culties in specifying the wrong of blackmail 
indicate that there is no good reason justifying the off ence, and it should be legalized.85

In the following passage, Grant Lamond off ers his reasons for the off ence:

G. Lamond, ‘Coercion, Threats and Blackmail’ in A. Smith and A. Simester (eds) 
Harm and Culpability (Oxford: OUP, 1996), 230–4

The puzzle of blackmail, it will be recalled, rests in the impermissibility of demanding some-
thing in exchange for abstaining from what would otherwise be a permissible action. It 
will be apparent by now that an understanding of blackmail requires an appreciation of the 
normative role played by reasons for action. I will begin this section by drawing some pre-
liminary distinctions between the kinds of threats amounting to blackmail before going on 
to consider the nature of the wrong involved in the offence. As I indicated in the introduc-
tion, the discussion will range freely over actions which are immoral for the same reason 
as blackmail threats are criminal. Not all of these cases would, of course, be appropriate for 
criminalization. I will, in concluding, turn to the question of criminalization, and offer some 
observations on the compatibility of blackmail with the harm principle.

Blackmail threats can be divided into three categories. The fi rst covers threats of actions 
which are impermissible per se (i.e., irrespective of the agent’s reasons), such as physical 
violence, the destruction of property, and the publication of defamatory information. The sec-
ond involves threats to perform actions which the maker is already duty-bound (to someone 
other than the recipient) to perform. A public offi cial may, for example, threaten to revoke a 
licence where she is aware that conditions requiring revocation have already been fulfi lled. Or 
an opposing party’s witness in a civil suit may threaten to give her evidence truthfully unless 

78 Berman (1998). 79 Murphy (1980); Hardin (1993).
80 Epstein (1983: 564); Shavell (1993: 1092). 81 Gordon (1993).
82 Isenbergh (1993: 1911–15); Shavell (1993: 1092); DeLong (1993). 83 Block (2000: 351).
84 Altman (1993).   85 Block (2000).

The puzzle of blackmail, it will be recalled, rests in the impermissibility of demanding some-
thing in exchange for abstaining from what would otherwise be a permissible action. It
will be apparent by now that an understanding of blackmail requires an appreciation of the
normative role played by reasons for action. I will begin this section by drawing some pre-
liminary distinctions between the kinds of threats amounting to blackmail before going on
to consider the nature of the wrong involved in the offence. As I indicated in the introduc-
tion, the discussion will range freely over actions which are immoral for the same reason
as blackmail threats are criminal. Not all of these cases would, of course, be appropriate for
criminalization. I will, in concluding, turn to the question of criminalization, and offer some
observations on the compatibility of blackmail with the harm principle.

Blackmail threats can be divided into three categories. The fi rst covers threats of actions
which are impermissible per se (i.e., irrespective of the agent’s reasons), such as physical
violence, the destruction of property, and the publication of defamatory information. The sec-
ond involves threats to perform actions which the maker is already duty-bound (to someone
other than the recipient) to perform. A public offi cial may, for example, threaten to revoke a
licence where she is aware that conditions requiring revocation have already been fulfi lled. Or
an opposing party’s witness in a civil suit may threaten to give her evidence truthfully unless
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she is bought off. Or an individual may threaten to report a crime committed against a third 
party unless her demand is satisfi ed. Thirdly, there is the category of threats where the action 
is permissible but not mandatory: the maker of the threat is not bound to take the action but 
may do so. This would cover cases such as threats to disclose having seen a person in a 
public place at a certain time, or to foreclose a mortgage which is in default, or to take one’s 
business elsewhere.

The fi rst two categories of blackmail threats are often regarded as unproblematic. The 
fi rst category certainly is: it is clearly wrong to intend to commit an independent wrong 
against the recipient unless a demand is met. But the second category is itself puzzling. 
Why is the recipient of a blackmail demand regarded as the victim when the maker of the 
demand threatens to fulfi l a duty to a third party, thereby proposing not to fulfi l her duty if the 
demand is met? In many cases the recipient is better off for not having his licence revoked, 
or the testimony given, or the crime reported, and would prefer to do as demanded rather 
than see the duty to the third party discharged. I will return to this issue below. But it is the 
third category which is generally regarded as the genuinely puzzling one, for how can it be 
impermissible to threaten what it is permissible to do?

The fi rst step towards elucidating the nature of blackmail is to appreciate that the actions 
proposed in the third category are not in fact permissible, because the permissibility of 
actions rests as much on the reasons her taking them as in their consequences. There is, for 
instance, nothing per se wrong in playing music at a reasonable volume or mowing the lawn 
on a weekend morning, even though a neighbour fi nds these activities annoying. Nor is there 
anything wrong in engaging in commercial competition with another, even if one knows that 
this will drive the competitor out of business. But to do these things in order to bring about 
the unwelcome effects upon another is impermissible. To undertake the actions for that rea-
son is to adopt a course of conduct aimed at diminishing another’s well-being rather than at 
pursuing some acceptable goal. The idea that there is a ‘puzzle’ of blackmail, therefore, rests 
on too limited a view of which actions are impermissible.

What is involved in blackmail (and in threats generally) is the intrinsic signifi cance of 
actions—the fact that there are reasons for taking (or refraining from) an action other than the 
consequences it will bring about. To those with an instrumentalist or consequentialist cast 
of mind such reasons can seem inexplicable. But they are a pervasive feature of our lives: 
they account for why it is important not only that my children are cared for, but that they are 
cared for by me. The reasons for which we adopt a course of action are a constitutive part of 
the action—part of its internal aspect. It is not merely intentions which can contribute to the 
description under which an action is taken, it is also the reasons for so intending.

Many impermissible actions, of course, lie beyond legal regulation. There are limits to what 
can be rightly or practically regulated by law. Many immoralities, such as certain types of 
lies, are not the appropriate concern of the law. In addition, it is generally impractical for the 
law to adopt regulatory categories other than those based on the consequences of conduct 
and/or awareness of those consequences, rather than the reasons for bringing them about. 
Thus if an action is not suffi ciently serious in its actual or potential consequences to warrant 
legal redress, it will be unusual for the actor’s reasons to alter this assessment. This explains 
why many of the threatened actions involved in blackmail are not themselves subject to legal 
sanction, despite their impermissibility.

The wrong of blackmail, however, does not rest simply in the fact that what is threatened is 
impermissible. Instead it relates to the way in which the prospect of this action is used by the 
dominant party against the victim. Blackmail involves the attempt to obtain some advantage 
from the victim, whether in the form of fi nancial advancement, sexual intimacy, or control 
over the victim’s conduct. The dominant party thus seeks to secure an advantage which it is 
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permissible to enjoy only with the victim’s consent. It is the effect of such threats upon the 
validity of the consent so induced which is the key to understanding blackmail.

Consenting is a complex normative activity involving the manifestation of an intention to 
alter (or permit the alteration) of a normative situation. But a consent is effective only where 
it is the valid exercise of a normative power. Broadly speaking, a normative power exists 
where there are reasons for a person to be able to bring about an alteration in her own (and/or 
others’) normative situation when she intends to do so. A person’s normative situation is the 
set of her rights, duties, privileges, and immunities. Promises, for example, alter the promi-
sor’s normative situation by putting her under a duty to the promisee; the same act alters the 
promisee’s normative situation by conferring on him a right to the performance of the prom-
ised act. Consent is a common way of granting permissions and transferring rights. There 
are a variety of reasons which justify normative powers, but a particularly important reason 
is that it enables individuals to exercise a degree of control over certain states of affairs. In 
some cases, such as the possession of personal property, the value of enjoying such control 
is regarded as outweighing the possibility of that control being used unwisely or incorrectly. 
In other cases the value of an activity is constituted by its being controlled by the participant: 
sexual intimacy, for example, has value only when participation is both willing and motivated 
for a particular range of reasons.

Whether a consent is valid depends upon whether the act manifesting the intention to 
consent is effective in those circumstances to bring about the normative change. One must 
distinguish, therefore, between the fact that a person intended to consent and the question 
whether it was valid. Whether a consent induced by a threat is valid is a matter of whether 
the circumstances are compatible with the purposes for which the power exists, viz. enabling 
the individual to control that state of affairs.

This is sometimes thought to be a matter of whether the consent is ‘voluntary’ or not, but 
such an approach does little more than restate the problem. It is of course a useful test where 
‘involuntariness’ refers to physical or psychological compulsion: as consent is an intentional 
action it cannot he produced by physical compulsion, and it is unlikely that anything other than 
a fully intentional action would suffi ce, thereby ruling out psychological compulsion. But as 
most threats do not produce psychological compulsion this is beside the point. On the other 
hand, it is incorrect to say that consent must be voluntary in order to be valid if it suggests 
that the validity turns on the degree of pressure (either psychological or factual) under which 
the party acts. A person facing a hard choice, for example on the brink of bankruptcy, may be 
under immense pressure, but this does not in itself vitiate any transactions entered in those 
circumstances. Similarly, the fact that a country defeated in a war has no alternative but to 
surrender does not of itself affect the validity of that surrender. If ‘voluntary’ is not used 
to refer to compulsion, nor to the degree of pressure under which a person acts, it seems 
merely to describe those circumstances in which a consent will be effective in bringing about 
the purported normative consequences.

Where a party’s consent is secured through his being presented with the choice of avoid-
ing an impermissible action, that consent does not serve the purpose of allowing that party 
to control a state of affairs. Prima facie, therefore, such a consent is defective. There may 
be countervailing reasons in some cases (or classes of cases) which override this, but other-
wise the consent will be invalid. This point is not limited to coercive threats: it also explains 
the (prima facie) invalidity of consents induced through (i) offers not to perform actions 
which are impermissible per se (i.e., irrespective of the offeror’s reasons), and (ii) condi-
tional warnings that an impermissible action will be taken if the recipient does not consent 
to something.

permissible to enjoy only with the victim’s consent. It is the effect of such threats upon the 
validity of the consent so induced which is the key to understanding blackmail.

Consenting is a complex normative activity involving the manifestation of an intention to
alter (or permit the alteration) of a normative situation. But a consent is effective only where
it is the valid exercise of a normative power. Broadly speaking, a normative power exists
where there are reasons for a person to be able to bring about an alteration in her own (and/or
others’) normative situation when she intends to do so. A person’s normative situation is the
set of her rights, duties, privileges, and immunities. Promises, for example, alter the promi-
sor’s normative situation by putting her under a duty to the promisee; the same act alters the
promisee’s normative situation by conferring on him a right to the performance of the prom-
ised act. Consent is a common way of granting permissions and transferring rights. There
are a variety of reasons which justify normative powers, but a particularly important reason
is that it enables individuals to exercise a degree of control over certain states of affairs. In
some cases, such as the possession of personal property, the value of enjoying such control
is regarded as outweighing the possibility of that control being used unwisely or incorrectly.
In other cases the value of an activity is constituted by its being controlled by the participant:
sexual intimacy, for example, has value only when participation is both willing and motivated
for a particular range of reasons.

Whether a consent is valid depends upon whether the act manifesting the intention to
consent is effective in those circumstances to bring about the normative change. One must
distinguish, therefore, between the fact that a person intended to consent and the question
whether it was valid. Whether a consent induced by a threat is valid is a matter of whether
the circumstances are compatible with the purposes for which the power exists, viz. enabling
the individual to control that state of affairs.

This is sometimes thought to be a matter of whether the consent is ‘voluntary’ or not, but
such an approach does little more than restate the problem. It is of course a useful test where
‘involuntariness’ refers to physical or psychological compulsion: as consent is an intentional
action it cannot he produced by physical compulsion, and it is unlikely that anything other than
a fully intentional action would suffi ce, thereby ruling out psychological compulsion. But as
most threats do not produce psychological compulsion this is beside the point. On the other
hand, it is incorrect to say that consent must be voluntary in order to be valid if it suggests
that the validity turns on the degree of pressure (either psychological or factual) under which
the party acts. A person facing a hard choice, for example on the brink of bankruptcy, may be
under immense pressure, but this does not in itself vitiate any transactions entered in those
circumstances. Similarly, the fact that a country defeated in a war has no alternative but to
surrender does not of itself affect the validity of that surrender. If ‘voluntary’ is not used
to refer to compulsion, nor to the degree of pressure under which a person acts, it seems
merely to describe those circumstances in which a consent will be effective in bringing about
the purported normative consequences.

Where a party’s consent is secured through his being presented with the choice of avoid-
ing an impermissible action, that consent does not serve the purpose of allowing that party
to control a state of affairs. Prima facie, therefore, such a consent is defective. There may
be countervailing reasons in some cases (or classes of cases) which override this, but other-
wise the consent will be invalid. This point is not limited to coercive threats: it also explains
the (prima facie) invalidity of consents induced through (i) offers not to perform actions
which are impermissible per se (i.e., irrespective of the offeror’s reasons), and (ii) condi-
tional warnings that an impermissible action will be taken if the recipient does not consent
to something.
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A coercive threat, I have argued, involves the maker of the threat committing herself 
to bringing about an unwelcome consequence because that consequence is unwelcome 
to the recipient. It follows that unless the threat is justifi able (or unless there are overrid-
ing countervailing reasons), any consent it induces is defective. The harm, then, which is 
involved in the crime of blackmail is the non-consensual obtaining of whatever is demanded 
from the victim. This explains why blackmail has traditionally been treated as a property 
crime and its analogues have been located with sexual offences and offences against the 
person.

QU E ST IONS
Why should it be blackmail only if the defendant makes an economic gain or another 1. 
suff ers an economic loss? Should it not be blackmail if the defendant threatens to 
reveal a secret unless the victim takes his or her clothes off ?
If the victim of blackmail has chosen not to seek the protection of the police before 2. 
giving in to the threat, should he or she be protected by the criminal law?
Is it possible to distinguish these two cases:3. 
(a)  Jane says to Tom: ‘Unless you pay me £100 I will tell your employer about your 

criminal past’.
(b)  Jill says to Tim: ‘I will give you £100 if you confess to your employer about your 

criminal past’?
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 concluding thoughts
While the off ences of burglary and blackmail are usually regarded as property off ences, 
it is their potential psychological impact on victims which is an important part of what 
makes them particularly serious. As we have seen, to many victims of burglary it is the vio-
lation of the home which is as signifi cant, if not more so, than the loss of property. Further, 
with blackmail, it is the emotional turmoil caused which makes it a particularly unpleasant 
crime. Th e legal diffi  culties in defi ning these off ences is in drawing the line between what 
are legitimate requests and what becomes a threat of blackmail; and between a non-criminal 
trespass and the off ence of burglary.



11
CRIMINAL DAMAGE

CENTRAL ISSUES

Criminal damage involves the defend-1. 
ant intentionally or recklessly destroy-
ing or damaging property belonging 
to another. Th e defendant will have a 
defence if he or she was acting with a 
lawful excuse.
Th ere is an off ence of aggravated 2. 
criminal damage, where damage 
was done with the defendant being 
reckless about whether people’s lives 
would be endangered as a result.

Th e Computer Misuse Act 1990 has 3. 
created a series of off ences connected 
to hacking, sending viruses and 
modifying data held on other people’s 
computers.

part i: the law on criminal 
damage
Four criminal damage off ences are found in the Criminal Damage Act 1971: basic criminal 
damage, arson, aggravated criminal damage, and aggravated arson.1 Th ere is also an off ence 
of racially aggravated criminal damage.

1 Th ere are also off ences of threatening to damage property (Criminal Damage Act 1971, s. 2, 
explained in Cakmak [2002] Crim LR 581) and possessing property with intent to cause criminal damage 
to another (Criminal Damage Act 1971, s. 3). Th ere are specifi c off ences involving damage to property 
under various pieces of legislation (e.g. causing an explosion likely to endanger life or to cause seri-
ous damage to property (Explosive Substances Act 1883) or placing wood on railway lines (Malicious 
Damage Act 1861, s. 2)).
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 basic criminal damage

DE F I N I T ION
Th e actus reus is the destruction of or damage to property belonging to another without 
lawful excuse.
Th e mens rea is that the defendant intended or was reckless (a) that his or her action 
would damage or destroy property and (b) that that property belonged to another.

Section 1 of the Criminal Damage Act 1971 states:

(1)  A person who without lawful excuse destroys or damages any property belonging to 
another intending to destroy or damage any such property or being reckless as to whether 
any such property would be destroyed or damaged shall be guilty of an offence.

Th e maximum punishment is ten years’ imprisonment.2 Th e off ence contains the following 
elements:

. damage
Th e statute uses the term ‘destroy or damage’. Th e term ‘destruction’ indicates that follow-
ing the acts of the defendant the item no longer exists. Th e term ‘damage’ therefore suggests 
that the acts have aff ected the property, but fall short of destruction. Th e idea of damage 
involves either:

a reduction in the value of the item; or(1) 
a reduction in the usefulness of the item.(2) 

Either of these will do. Denting the door of a car may not aff ect the car’s usefulness, but it 
will aff ect the value of the car and so amount to damage. Removing a sandbag from a wall 
of sandbags may not aff ect the value of the sandbags but it will impair their usefulness and 
so will be damage. An act can constitute damage even if there is no visible eff ect. If a com-
puter disk had a program removed this could constitute damage,3 even though such damage 
would not be visible to the naked eye. Th ere are a few issues on the meaning of damage over 
which there is some dispute:

(1) Is minimal damage excluded from the concept? Th e cases have not been consistent. In 
A (A Juvenile) v R4 spitting on a police offi  cer’s raincoat was held not to amount to damage. It 
was argued that by simply wiping with a cloth the coat could be returned to its former state 
and therefore this could not constitute damage. However, other cases seem to take a broader 
view. Trampling grass on a fi eld was regarded as damaging it5 and graffi  ti on a cell wall 

2 Criminal Damage Act 1971, s. 4.
3 Cox v Riley (1986) 83 Cr App R 54 (DC); Whiteley (1991) 93 Cr App R 25 (CA), although it should be 

noted that the Computer Misuse Act 1990 now deals with these off ences.
4 [1978] Crim LR 689.   5 Gayford v Chouler [1898] 1 QB 316 (DC).

DE F I N I T ION
Th e actus reus is the destruction of or damage to property belonging to another without 
lawful excuse.
Th e mens rea is that the defendant intended or was reckless (a) that his or her action 
would damage or destroy property and (b) that that property belonged to another.

(1)  A person who without lawful excuse destroys or damages any property belonging to 
another intending to destroy or damage any such property or being reckless as to whether
any such property would be destroyed or damaged shall be guilty of an offence.
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which could be removed easily with water was damage.6 Of course, much depends on the 
nature of the property: scratching a painting is likely to be regarded as damage, but scratch-
ing a scaff olding pole may well not be.7

(2) Is adding to property damaging it?8 Again, the courts have not taken a consistent 
approach. In Lloyd v DPP9 and Drake v DPP10 it was held that putting a wheel clamp on a car 
did not constitute criminal damage because it did not aff ect the integrity of the car; rather 
something is added to the car. However, these cases are controversial. It could be argued that 
the clamping of the car severely aff ects its usefulness. Contrast Hardman v Chief Constable of 
Avon and Somerset Constabulary11 where it was confi rmed that painting on a pavement was 
damage, although such painting did not infringe the ‘integrity’ of the pavement. Similarly, 
dumping rubbish on someone’s land has been held to damage the land.12

(3) How significant is the opinion of the owner of property in deciding whether there 
was damage? While Lawrence was away on holiday Carol re-wallpapered his bedroom 
without his permission. If when Lawrence returned he was thrilled with the work one 
would certainly not say the room was damaged. However, if Lawrence was horrified 
could he claim that it was damaged? There is no case law directly addressing this issue, 
but it is interesting to note that the defendant’s whitewashing over a National Front 
slogan that a third party had painted on the victim’s property was not regarded as 
damage.13

. property
Th is is defi ned in section 10 of the Act:

In this Act ‘property’(1)  means property of a tangible nature, whether real or personal, includ-
ing money and—

 including wild creatures which have been tamed or are ordinarily kept in captivity, (a) 
and any other wild creatures or their carcasses if, but only if, they have been reduced 
into possession which has not been lost or abandoned or are in the course of being 
reduced into possession; but

not including mushrooms growing wild on any land or flowers, fruit or foliage of a plant (b) 
growing wild on any land.

For the purposes of this subsection ‘mushroom’ includes any fungus and ‘plant’ includes 
any shrub or tree.

Th e notion of property here is very similar to the notion of property in theft . However, 
property does not have the same meaning in both off ences. For example, land can be dam-
aged (e.g. by pollution), even though it cannot be stolen. By contrast intangible property, 
such as patents and copyrights, can be stolen, but not damaged.

6 Roe v Kingerlee [1986] Crim LR 735. 7 Morphitis v Salmon [1990] Crim LR 48 (DC).
8 It is generally accepted that removing something from property (e.g. taking out an integral part of a 

machine so that it does not work) is damaging it (Tacey (1821) Russ & Ry 452; Morphitis v Salmon [1990] 
Crim LR 48 (DC)).

9 [1992] 1 All ER 982 (DC). 10 [1994] RTR 411 (DC). 11 [1986] Crim LR 330.
12 Henderson (DC, 29 November 1984). 13 Fancy [1980] Crim LR 171.

In this Act ‘property’(1)  means property of a tangible nature, whether real or personal, includ-
ing money and—

including wild creatures which have been tamed or are ordinarily kept in captivity,(a)
and any other wild creatures or their carcasses if, but only if, they have been reduced
into possession which has not been lost or abandoned or are in the course of being
reduced into possession; but

not including mushrooms growing wild on any land or flowers, fruit or foliage of a plant(b) 
growing wild on any land.
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. belonging to another
It should be stressed that it is not a criminal off ence to damage your own property. →1 
(p.635) Th e Act makes it quite clear that it is an off ence under section 1 only to damage prop-
erty which ‘belongs to another’. However, it is an off ence to damage your own property if the 
off ence is one contrary to section 1(2) (see below).

Section 10 states:

Property shall be treated for the purposes (2) of this Act as belonging to any person—

having the custody or control of it;(a) 

having in it any proprietary right or interest (not being an equitable interest arising only (b) 
from an agreement to transfer or grant an interest); or

having a charge on it.(c) 

Where property is subject to a trust, the person to whom it belongs shall be so treated as (3) 
including any person having a right to enforce the trust.

Property of a corporation sole shall be so treated as belonging to the corporation notwith-(4) 
standing a vacancy in the corporation.

. mens rea
Th e mens rea for the off ence is set out in section 1(1): it must be shown that the defendant 
intended or was reckless as to the damaging of property. Th e meaning of ‘recklessness’ was 
discussed in Chapter 3. It requires proof that the defendant foresaw that his or her act would 
damage property. Th is is a subjective test. So the man who tripped on his shoelaces in a 
museum in Cambridge and fell into vases worth hundreds of thousands of pounds, break-
ing them, was not prosecuted for criminal damage.14 It should be noted that the mens rea 
applies to the damage and the fact that it belongs to another. Th is is most relevant in relation 
to intentional damage: a person who intentionally damages property believing it to be their 
own does not thereby intentionally damage property belonging to another.

. defences
In addition to the general defences15 (e.g. duress) there are some specifi c defences to criminal 
damage found in the Act. In section 5 a defendant has a lawful excuse:

. . . (2) 

if at the time of the act or acts alleged to constitute the offence he believed that the (a) 
person or persons whom he believed to be entitled to consent to the destruction of or 
damage to the property in question had so consented, or would have so consented to 
it if he or they had known of the destruction or damage and its circumstances; or

if he destroyed or damaged or threatened to destroy or damage the property in ques-(b) 
tion . . . in order to protect property belonging to himself or another or a right or interest 

14 BBC News Online (2006a).   15 For which, see Chapter 12.

Property shall be treated for the purposes (2) of this Act as belonging to any person—

having the custody or control of it;(a)

having in it any proprietary right or interest (not being an equitable interest arising only (b)
from an agreement to transfer or grant an interest); or

having a charge on it.(c) 

Where property is subject to a trust, the person to whom it belongs shall be so treated as(3)
including any person having a right to enforce the trust.

Property of a corporation sole shall be so treated as belonging to the corporation notwith-(4) 
standing a vacancy in the corporation.

. . .(2)

if at the time of the act or acts alleged to constitute the offence he believed that the(a)
person or persons whom he believed to be entitled to consent to the destruction of or
damage to the property in question had so consented, or would have so consented to
it if he or they had known of the destruction or damage and its circumstances; or

if he destroyed or damaged or threatened to destroy or damage the property in ques-(b)
tion . . . in order to protect property belonging to himself or another or a right or interest
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in property which was or which he believed to be vested in himself or another, and at 
the time of the act or acts alleged to constitute the offence he believed—

(i)  that the property, right or interest was in immediate need of protection; and

(ii)  that the means of protection adopted or proposed to be adopted were or would 
be reasonable having regard to all the circumstances.

For the purpose of this section it is immaterial whether a belief is justifi ed or not if it is (3) 
honestly held.

For the purposes of subsection (2) above a right or interest in property includes any right (4) 
or privilege in or over land, whether created by grant, licence or otherwise.16

In brief, there is a defence for a defendant who honestly17 believes that the victim was con-
senting or would consent to the damage.18 It is also a defence to damage property in order 
to protect your own or another’s property.19 It is enough if you act because you believe that 
you were protecting the property,20 even if in fact your property was not at risk or was not 
your own.21 However, subsection (2)(b)(i) stresses that it must be shown that the defendant 
believed that property was in immediate need of protection and subsection (2)(b)(ii) that 
the protection would be reasonable in all the circumstances.22 Th e defence in section 5(2) is, 
therefore, highly subjective: what matters is whether the defendant believed the actions were 
reasonable to protect property. Of course the more outrageous the defendant’s alleged belief, 
the less likely the court is to believe they genuinely held the belief.23

Th e exact interpretation of these provisions is complex and was considered in the follow-
ing case, which also summarizes the eff ect of the earlier decision of Hunt:24

R v Hill and Hall
(1989) 89 Cr App R 74 (CA)25

Valerie Hill and Jennifer Hall were charged under section 3 of the Criminal Damage 
Act 1971 with having an article intending without lawful excuse to use it to destroy or 
damage property belonging to another. Th ey sought to rely on a defence under section 5 
that they had a lawful excuse in that they were acting to protect property belonging to 
another. Th ey were found in possession of a hacksaw blade, with which they intended 

16 See Chamberlain v Lindon [1998] 1 WLR 1252 where the defendant destroyed property to protect a 
right of way, showing the signifi cance of subs. (4).

17 As subs. (3) makes clear, the belief does not have to be reasonable. According to Jaggard v Dickenson 
[1980] 3 All ER 716 (DC) a defendant who has a drunken belief that the owner is consenting to the damage 
has a defence.

18 Th is includes where the defendant believes X is the owner and consents, even though X is not the 
owner. But in Blake v DPP [1993] Crim LR 586 (DC) the Divisional Court rejected the defendant’s argument 
that he believed God owned the property and had consented to the damage. Perhaps the best explanation 
was that the defendant did not believe that God was in the eyes of the law the owner.

19 Section 5(2)(b) does not apply if the defendant is acting to protect a person and not property (Baker and 
Wilkins [1997] Crim LR 497 (CA)).

20 Property here is widely defi ned and can include an interest in property (e.g. a right of way) (Chamberlain 
v Lindon [1998] 1 WLR 1252).

21 Th e jury is not therefore required to assess the legitimacy of the defendant’s belief (Jones [2006] 
UKHL 16).

22 Unsworth v DPP [2010] EWHC 3037 (Admin). 23 Ibid. 24 (1978) 66 Cr App R 105 (CA).
25 [1989] Crim LR 136.

in property which was or which he believed to be vested in himself or another, and at
the time of the act or acts alleged to constitute the offence he believed—

(i)  that the property, right or interest was in immediate need of protection; and

(ii)  that the means of protection adopted or proposed to be adopted were or would
be reasonable having regard to all the circumstances.

For the purpose of this section it is immaterial whether a belief is justifi ed or not if it is(3) 
honestly held.

For the purposes of subsection (2) above a right or interest in property includes any right(4)
or privilege in or over land, whether created by grant, licence or otherwise.16
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to cut part of the perimeter fence of a United States naval facility in England. Th ey were 
acting as part of a campaign organized by the Campaign for Nuclear Disarmament 
aimed at persuading the UK government to abandon nuclear weapons. Th ey claimed 
that to do so would protect their and their neighbours’ property.

Lord Lane CJ

The [trial judge], as I have already indicated, directed the jury to convict on two bases. The 
fi rst basis was this, that what the applicant did or proposed to do could not, viewed objec-
tively, be said to have been done to protect her own or anyone else’s property under section 
5(2)(b) which I have just read. It is simply, he concluded, part of a political campaign aimed at 
drawing attention to the base and to the risks as she described them raised by the presence 
of the base in Pembrokeshire. It aimed further at having the base removed. He came to the 
conclusion that the causative relationship between the acts which she intended to perform 
and the alleged protection was so tenuous, so nebulous, that the acts could not be said to be 
done to protect viewed objectively.

The second ground was with reference to the provision that the lawful excuse must be 
based upon an immediate need for protection. In each case the judge came to the same 
conclusion that on the applicant’s own evidence the applicant could not be said to have 
believed under the provisions of section 5(2)(b)(i) that the property was in immediate need 
of protection.

 . . . 
The judge in each case relied upon a decision of this Court in Hunt (1978) 66 Cr App R 

105 . . . We also have before us a more recent decision of this Court in Ashford and Smith 
(unreported) decided on May 26, 1988, in which very similar considerations were raised to 
those which exist in the present case. It also has the advantage of having set out the material 
fi ndings of the Court in Hunt which were delivered by Roskill LJ. I am referring to p 4 of the 
transcript in Ashford and Smith, and it will help to set out the basis of the decision not only in 
Ashford and Smith but also in Hunt if I read the passage. It runs as follows:

‘The judge relied very largely upon the decision of this Court in Hunt (1978) 66 Cr App R 105. That 
was a case in which the appellant set fi re to a guest room in an old people’s home. He did so, he 
said, to draw attention to the defective fi re alarm system. He was charged with arson, contrary 
to section 1(1) of the Criminal Damage Act 1971. He sought to set up the statutory defence under 
section 5(2) by claiming to have had a lawful excuse in doing what he did and that he was not 
reckless whether any such property would be destroyed. The trial judge withdrew the defence of 
lawful excuse from the jury and left the issue of recklessness for them to determine. The jury by a 
majority verdict convicted the appellant. On appeal, held, that, applying the objective test, the trial 
judge had ruled correctly because what the appellant had done was not an act which in itself did 
protect or was capable of protecting property; but in order to draw attention to what in his view was 
an immediate need for protection by repairing the alarm system; thus the statutory defence under 
section 5(2) of the Act was not open to him; accordingly, the appeal would be dismissed.’

Giving the judgment of the Court Roskill LJ said, at p 108:

‘Mr Marshall-Andrews’ submission can be put thus: if this man honestly believed that that which 
he did was necessary in order to protect this property from the risk of fi re and damage to the old 
people’s home by reason of the absence of a working fi re alarm, he was entitled to set fi re to that 
bed and so to claim the statutory defence accorded by section 5(2). I have said we will assume in 
his favour that he possessed the requisite honest belief. But in our view the question whether he 
was entitled to the benefi t of the defence turns upon the meaning of the words “in order to protect 
property belonging to another”. It was argued that those words were subjective in concept, just 

Lord Lane CJ

The [trial judge], as I have already indicated, directed the jury to convict on two bases. The
fi rst basis was this, that what the applicant did or proposed to do could not, viewed objec-
tively, be said to have been done to protect her own or anyone else’s property under section
5(2)(b) which I have just read. It is simply, he concluded, part of a political campaign aimed at
drawing attention to the base and to the risks as she described them raised by the presence
of the base in Pembrokeshire. It aimed further at having the base removed. He came to the
conclusion that the causative relationship between the acts which she intended to perform
and the alleged protection was so tenuous, so nebulous, that the acts could not be said to be
done to protect viewed objectively.

The second ground was with reference to the provision that the lawful excuse must be
based upon an immediate need for protection. In each case the judge came to the same
conclusion that on the applicant’s own evidence the applicant could not be said to have
believed under the provisions of section 5(2)(b)(i) that the property was in immediate need
of protection.

 . . . 
The judge in each case relied upon a decision of this Court in Hunt (1978) 66 Cr App Rt

105 . . . We also have before us a more recent decision of this Court in Ashford and Smith
(unreported) decided on May 26, 1988, in which very similar considerations were raised to
those which exist in the present case. It also has the advantage of having set out the material
fi ndings of the Court in Hunt which were delivered by Roskill LJ. I am referring to p 4 of the t
transcript in Ashford and Smith, and it will help to set out the basis of the decision not only in 
Ashford and Smith but also in Hunt if I read the passage. It runs as follows:t

‘The judge relied very largely upon the decision of this Court in Hunt (1978) 66 Cr App R 105. Thatt
was a case in which the appellant set fi re to a guest room in an old people’s home. He did so, he
said, to draw attention to the defective fi re alarm system. He was charged with arson, contrary
to section 1(1) of the Criminal Damage Act 1971. He sought to set up the statutory defence under
section 5(2) by claiming to have had a lawful excuse in doing what he did and that he was not
reckless whether any such property would be destroyed. The trial judge withdrew the defence of
lawful excuse from the jury and left the issue of recklessness for them to determine. The jury by a
majority verdict convicted the appellant. On appeal, held, that, applying the objective test, the trial
judge had ruled correctly because what the appellant had done was not an act which in itself did
protect or was capable of protecting property; but in order to draw attention to what in his view was
an immediate need for protection by repairing the alarm system; thus the statutory defence under
section 5(2) of the Act was not open to him; accordingly, the appeal would be dismissed.’

Giving the judgment of the Court Roskill LJ said, at p 108:

‘Mr Marshall-Andrews’ submission can be put thus: if this man honestly believed that that which
he did was necessary in order to protect this property from the risk of fi re and damage to the old
people’s home by reason of the absence of a working fi re alarm, he was entitled to set fi re to that
bed and so to claim the statutory defence accorded by section 5(2). I have said we will assume in
his favour that he possessed the requisite honest belief. But in our view the question whether he
was entitled to the benefi t of the defence turns upon the meaning of the words “in order to protect
property belonging to another”. It was argued that those words were subjective in concept, just
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like the words in the latter part of section 5(2)(b) which are subjective. We do not think that is right. 
The question whether or not a particular act of destruction or damage or threat of destruction or 
damage was done or made in order to protect property belonging to another must be, on the true 
construction of the statute, an objective test. Therefore we have to ask ourselves whether, what-
ever the state of this man’s mind and assuming an honest belief, that which he admittedly did was 
done in order to protect this particular property, namely the old people’s home in Hertfordshire. If 
one formulates the question in that way, in the view of each member of this Court, for the reason 
Slynn J gave during the argument, it admits of only one answer: this was not done in order to pro-
tect property; it was done in order to draw attention to the defective state of the fi re alarm. It was 
not an act which in itself did protect or was capable of protecting property.’

Then the judgment in Ashford and Smith, delivered by Glidewell LJ continued as follows:

‘In our view that reasoning applies exactly in the present case. Hunt is, of course, binding upon us. 
But even if it were not, we agree with the reasoning contained in it.’

Now it is submitted by Mr Bowyer to us that the decision in Hunt and the decision in Ashford 
and Smith were wrong and that the test is a subjective test. In other words the submission 
is that it was a question of what the applicant believed, and accordingly, it should have been 
left to the jury as a matter of fact to decide what it was the applicant did believe.

. . . 
That leaves us with the fact that we are bound by the decision in Hunt. But we add that 

we think that Hunt was correctly decided, for this reason. There are two aspects to this type 
of question. The fi rst aspect is to decide what it was that the applicant, in this case Valerie 
Hill, in her own mind thought. The learned judge assumed, and so do we, for the purposes of 
this decision, that everything she said about her reasoning was true. I have already perhaps 
given a suffi cient outline of what it was she believed to demonstrate what is meant by that. 
Up to that point the test was subjective. In other words one is examining what is going on in 
the applicant’s mind.

Having done that, the judges in the present cases—and the judge particularly in the case 
of Valerie Hill—turned to the second aspect of the case, and that is this. He had to decide 
as a matter of law, which means objectively, whether it could be said that on those facts as 
believed by the applicant, snipping the strand of the wire, which she intended to do, could 
amount to something done to protect either the applicant’s own home or the homes of her 
adjacent friends in Pembrokeshire.

He decided, again quite rightly in our view, that that proposed act on her part was far too 
remote from the eventual aim at which she was targeting her actions to satisfy the test.

It follows therefore, in our view, that the judges in the present two cases were absolutely 
right to come to the conclusion that they did so far as this aspect of the case is concerned, 
and to come to that conclusion as a matter of law, having decided the subjective test as the 
applicants wished them to be decided.

The second half of the question was that of the immediacy of the danger. Here the word-
ing of the Act, one reminds oneself, is as follows: She believed that ‘the property . . . was in 
immediate need of protection.’

Once again the judge had to determine whether, on the facts as stated by the applicant, 
there was any evidence on which it could be said that she believed there was a need of 
protection from immediate danger. In our view that must mean evidence that she believed 
that immediate action had to be taken to do something which would otherwise be a crime 
in order to prevent the immediate risk of something worse happening. The answers which 
I have read in the evidence given by this woman (and the evidence given by the other 
applicant was very similar) drives this Court to the conclusion, as they drove the respective 
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judges to the conclusion, that there was no evidence on which it could be said that there 
was that belief.

 . . . 

Applications refused.

Th e decision is controversial because it takes a very narrow interpretation of ‘acting in 
order to protect property’. Rather than seeing this test as being about the motive of the 
defendant (which might be thought to be the natural meaning of the words) the court inter-
preted it to be asking whether objectively (but on the facts as understood by the defendant) 
the act could be said to cause the protection of property.

 arson
Arson is to be regarded as a species of criminal damage. Under section 1(3) of the Criminal 
Damage Act 1971:

An offence committed under this section by destroying or damaging property by fi re shall 
be charged as arson.

Th e requirements of arson are the same as criminal damage, the only diff erence being that 
it must be shown that the damage or destruction was caused by fi re.26

 aggravated criminal damage
Under section 1(2) of the Criminal Damage Act 1971:

A person who without lawful excuse destroys or damages any property, whether belonging 
to himself or another—

intending to destroy or damage any property or being reckless as to whether any prop-(a) 
erty would be destroyed or damaged; and

intending by the destruction or damage to endanger the life of another or being reck-(b) 
less as to whether the life of another would be thereby endangered shall be guilty of 
an offence.

Th e off ence is punishable by life imprisonment.27

Th e actus reus of the off ence involves destroying or damaging property without lawful 
excuse. Th is is similar to the actus reus of the basic off ence except that the property does 
not have to belong to another. So the off ence can be committed by the defendant damaging 
his own property.28 For example, a defendant who decides to burn down his own house in 

26 Drayton [2006] Crim LR 243. See Cahill (2008) and Kessler Ferzan (2009) for discussion of what is the 
wrong of arson: is it the endangerment of others or the harm to property?

27 Criminal Damage Act 1971, s. 4.   28 Merrick [1995] Crim LR 802 (CA).

judges to the conclusion, that there was no evidence on which it could be said that there
was that belief.

. . .

Applications refused.

An offence committed under this section by destroying or damaging property by fi re shall
be charged as arson.

A person who without lawful excuse destroys or damages any property, whether belonging
to himself or another—

intending to destroy or damage any property or being reckless as to whether any prop-(a)
erty would be destroyed or damaged; and

intending by the destruction or damage to endanger the life of another or being reck-(b)
less as to whether the life of another would be thereby endangered shall be guilty of
an offence.



11 criminal damage | 629

an attempt to be rehoused, but recklessly forgets that there are still people inside could be 
guilty of this off ence.

Th ere is no need to show that the damage or destruction actually endangers the life of 
others.29 In Sangha30 the defendant was convicted of arson contrary to section 1(2)(b) by 
 setting fi re to some chairs in a flat with the result that the whole house was burnt down. 
He was convicted, even though in fact there was (unknown to the defendant) no one in the 
house, and so there was no risk to people. Because a reasonable person would have thought 
that there was a risk that people’s lives would be endangered he could be convicted.

Th e mens rea is in two parts. First, it must be shown that the defendant intended to 
destroy or damage the property or was reckless whether or not he or she did so. Th is is the 
same as the mens rea requirement for simple criminal damage, discussed above. Second, it 
must be shown that the defendant intended or was reckless to the endangerment of some-
one’s life as a result of the criminal damage. Intention is to be given its usual meaning 
here, and recklessness refers to Cunningham recklessness. It should be stressed that the 
endangerment to life must result from the criminal damage. Th is was established in the 
following case:

R v Steer
[1988] AC 111 (HL)31

Dennis Steer fi red several shots at the windows of his former business partner’s house. 
No injuries were caused to those inside. He was charged with damaging property being 
reckless whether the life of another would be endangered, contrary to section 1(2) of the 
Criminal Damage Act 1971. Th e certifi ed question was: ‘Whether, upon a true construc-
tion of section 1(2)(b) of the Criminal Damage Act 1971, the prosecution are required to 
prove that the danger to life resulted from the destruction of or damage to the property, 
or whether it is suffi  cient for the prosecution to prove that it resulted from the act of the 
defendant which caused the destruction or damage.’

Lord Bridge of Harwich

Under both limbs of s 1 of the 1971 Act it is the essence of the offence which the section 
creates that the defendant has destroyed or damaged property. For the purpose of analysis 
it may be convenient to omit reference to destruction and to concentrate on the references 
to damage, which was all that was here involved. To be guilty under sub-s (1) the defend-
ant must have intended or been reckless as to the damage to property which he caused. 
To be guilty under sub-s (2) he must additionally have intended to endanger life or been 
reckless whether life would be endangered ‘by the damage’ to property which he caused. 
This is the context in which the words must be construed and it seems to me impos-
sible to read the words ‘by the damage’ as meaning ‘by the damage or by the act which 
caused the damage’. Moreover, if the language of the statute has the meaning for which 
the Crown contends, the words ‘by the destruction or damage’ and ‘thereby’ in sub-s (2)(b) 
are mere surplusage. If the Crown’s submission is right, the only additional element neces-
sary to convert a sub-s (1) offence into a sub-s (2) offence is an intent to endanger life or 
recklessness whether life would be endangered simpliciter. It would suffi ce as a ground 

29 Dudley [1989] Crim LR 57. 30 [1988] 2 All ER 385 (CA).
31 [1987] 2 All ER 833, [1987] 3 WLR 205, (1987) 85 Cr App R 352.

Lord Bridge of Harwich

Under both limbs of s 1 of the 1971 Act it is the essence of the offence which the section
creates that the defendant has destroyed or damaged property. For the purpose of analysis
it may be convenient to omit reference to destruction and to concentrate on the references
to damage, which was all that was here involved. To be guilty under sub-s (1) the defend-
ant must have intended or been reckless as to the damage to property which he caused.
To be guilty under sub-s (2) he must additionally have intended to endanger life or been
reckless whether life would be endangered ‘by the damage’ to property which he caused.
This is the context in which the words must be construed and it seems to me impos-
sible to read the words ‘by the damage’ as meaning ‘by the damage or by the act which
caused the damage’. Moreover, if the language of the statute has the meaning for which
the Crown contends, the words ‘by the destruction or damage’ and ‘thereby’ in sub-s (2)(b)
are mere surplusage. If the Crown’s submission is right, the only additional element neces-
sary to convert a sub-s (1) offence into a sub-s (2) offence is an intent to endanger life or
recklessness whether life would be endangered simpliciter. It would suffi ce as a ground
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for dismissing this appeal if the statute were ambiguous, since any such ambiguity in a 
criminal statute should be resolved in favour of the defence. But I can fi nd no ambiguity. 
It seems to me that the meaning for which the respondent contends is the only meaning 
which the language can bear.

The contrary construction leads to anomalies which Parliament cannot have intended. If A 
and B both discharge fi rearms in a public place, being reckless whether life would be endan-
gered, it would be absurd that A, who incidentally causes some trifling damage to property, 
should be guilty of an offence punishable with life imprisonment, but that B, who causes no 
damage, should be guilty of no offence. In the same circumstances, if A is merely reckless 
but B actually intends to endanger life, it is scarcely less absurd that A should be guilty of the 
graver offence under s 1(2) of the 1971 Act, B of the lesser offence under s 16 of the Firearms 
Act 1968.

Appeal dismissed.

Th is case, then, establishes that it must be shown that it is damage to property that endan-
gers the victim’s life, rather than, for example, the missile thrown by the defendant.32 It 
does not need to be shown that the property which endangers the life of the other is the 
same as the property which is damaged. An example given in Attorney-General’s Reference 
(No. 3 of 1992)33 was where cutting the rope of a crane (property A) causes a load to fall onto 
the roof of a car (property B) which endangers life.

. defences
Th e defences in section 5 do not apply to section 2: this is not surprising because it is rarely 
excusable to damage property being aware that doing so will endanger someone’s life. 
However, the off ence does use the phrase ‘without lawful excuse’, which implies the general 
defences, such as private defence, are available.

 racially aggravated criminal damage
Section 30(1) of the Crime and Disorder Act 1998 states:

A person is guilty of an offence under this section if he commits an offence under section 1(1) 
of the Criminal Damage Act 1971 . . . which is racially or religiously aggravated for the purposes 
of this section.

Th e notion of racial or religious aggravation was discussed in Chapter 6.

QU E ST IONS
Ivy places a leaf over part of a nude statue in her local park. At her trial she pro-1. 
duces a petition which suggests that nearly 80 per cent of the inhabitants in her town 
think that the statue is now improved. Has she committed criminal damage? (Do 

32 For an application of Steer, see Webster [1995] 2 All ER 168 (CA) and Wenton [2010] EWCA Crim 2361.
33 (1994) 98 Cr App R 383 (CA).
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not forget to consider the mens rea issues as well as the question of whether or not 
there is damage.)

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

Janice is concerned that people are driving too quickly through her village. She puts 2. 
some glass out in the road next to a sign warning that there is glass on the road. 
Several cars are not able to stop in time and their tyres are punctured. Has she com-
mitted criminal damage?
Brian is an organic farmer. His neighbour (Sid) decides to plant genetically modi-3. 
fi ed (GM) crops as part of a government trial. Brian, having carefully researched the 
issue, believes that material from the GM crops is likely to come over onto his land 
and ‘contaminate’ his crops. One night, he sets fi re to Sid’s GM crops, destroying 
them. What off ences have been committed?

F U RT H E R R E A DI NG
Elliot, D. (1997) ‘Endangering Life by Destroying or Damaging Property’ Criminal Law 

Review 382.
Stalworthy, M. (2000) ‘Damage to Crops’ New Law Journal 150: 728 and 801.

 computer crime: computer misuse act 
Th e Computer Misuse Act 1990 is designed to protect information kept on computers.34 
Th e term ‘computer’ is not defi ned in the Act. No doubt any attempted defi nition would 
rapidly become out of date. Th e courts appear to have taken a broad interpretation of the 
word ‘computer’, and it has been held to include electronic personal organizers, boxes 
attached to televisions which control access to cable television channels,35 and cash regis-
ters.36 →2 (p.637)

. section : unauthorized access to 
computer material
Th is off ence is designed to punish people who try to gain access to unauthorized data:

A person is guilty of an offence if—(1) 

he causes a computer to perform any function with intent to secure access to any pro-(a) 
gram or data held in any computer, or to enable any such access to be secured;

34 Th e Act was amended by the Police and Justice Act 2006. See Fafi nski (2008) and MacEwan (2008) for a 
discussion of the reforms. Th e Terrorism Act 2000 contains off ences designed to protect against interference 
with computers for terrorist purposes.

35 Maxwell-King [2001] 2 Cr App R (S) 136 (CA).
36 Attorney-General’s Reference (No. 1 of 1991) [1993] QB 94 (CA).
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the access he intends to (b) secure, or to enable to be secured is unauthorised; and

he knows at the time when he causes the computer to perform the function that that is 
the case.

 The intent a person has to have to commit an offence under this section need not be (2) 
directed at—

any particular program or data;(a) 

a program or data of any particular kind; or(b) 

a program or data held in any particular computer.(c) 

Th e actus reus of the off ence is simply causing a computer to ‘perform any function’. Th is 
could include switching a computer on.37 It should be emphasized that there is no need to 
show that the defendant actually reached unauthorized material, only that he or she intended 
to do so. Th e mens rea requirement can be broken down into three elements:

An intention to secure or enable access to any program or 
data on any computer
Th e phrase ‘secure access’ is narrower than may be at fi rst assumed. Section 17(2) states:

A person secures access to any program or data held in a computer if by causing a computer 
to perform any function he—

alters or erases the program or data;(a) 

copies or moves it to any storage medium other than that in which it is held or to a dif-(b) 
ferent location in the storage medium in which it is held;

uses it; or(c) 

has it output from the computer in which it is held (whether by having it displayed or in (d) 
any other manner);

and references to access to a program or data (and to an intent to secure such access or to 
enable such access to be secured) shall be read accordingly.

Th is seems to mean that simply intending to look at unauthorized data on a computer does 
not infringe section 1. Once seeing the data the defendant must intend to do one of the four 
things listed in the section with the data, using a computer.38 It is made clear in section 1(2) 
of the Computer Misuse Act that there is no need to prove an intent to obtain access to any 
particular program or data. In other words the off ence is committed if a defendant is enter-
ing the computer just to see what he or she can fi nd. Further, it does not matter whether the 
defendant is trying to reach data on the computer he or she is using or attempting to reach 
data on another computer using his or her own computer.39

37 Simply looking at a computer screen would not be enough.
38 In Zezev [2002] Crim LR 648, [2002] EWHC Admin 589 it was held that sending an email that pur-

ported to come from one person but in fact came from another would cause a computer to record informa-
tion that manifestly aff ected its reliability and therefore did fall within s. 17.

39 Attorney-General’s Reference (No. 1 of 1991) [1993] QB 94 (CA).
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Th e intended access to the data must be unauthorized
To be authorized to access data it must be shown that the defendant was either entitled to 
control access to that data or had been given authority to access the information by a person 
who was able to control access to it.40 It may be that a defendant is permitted access to some 
parts of a computer’s database, but this is no defence if he or she is attempting to reach other 
parts of the database. For example, in R v Bow Street Metropolitan Stipendiary Magistrate, ex 
p United States (No. 2)41 an employee of a credit card company was allotted certain custom-
ers and permitted to access data held about them on her company’s computer. She accessed 
information about other customers. Th is constituted an off ence under section 1 of the Act.

Similarly it may be that a defendant is authorized to access data for one purpose but not 
another.42 So if a defendant is permitted access to data only for work purposes, but accesses 
the data for his or her own reasons then this will be seen as unauthorized access.43 Further, 
a person may be entitled to view certain data, but not to amend it. Again, in such a case 
amending the data could infringe section 1.

Th e defendant knows that he or she is not authorized to access 
the program or data
It should be noted that this knowledge is based on a subjective test.

. section : unauthorized access with intent
Th e off ence in section 2 is a more serious one than that in section 1. It requires proof that a 
defendant committed an off ence under section 1 and in addition that he or she intended to 
commit or facilitate the commission of a serious arrestable off ence (e.g. theft ).44

. section : unauthorized acts
Th e actus reus of this off ence, under section 3(1), is ‘any unauthorized act in relation to a 
computer’; the mens rea is an intent to do the act and by so doing:

(2) . . . 

to impair the operation of any computer;(a) 

to prevent or hinder access to any program or data held in any computer;(b) 

to impair the operation of any such program or the reliability of any such data; or(c) 

to enable any of the things mentioned in paragraphs (a) to (c) above to be done.(d) 

It is also necessary to show that the defendant knew that the act was unauthorized. Th us a 
defendant has a defence if he or she was authorized to modify a program to some extent, but 
by mistake modifi ed much more than he or she intended.

40 Computer Misuse Act 1990, s. 17(5). 41 [2000] 2 AC 216 (HL).
42 Ellis v DPP (No. 1) [2001] EWHC Admin 362 confi rmed that a person may be authorized to use a com-

puter, but not the program on the computer.
43 R v Bow Street Metropolitan Stipendiary Magistrate, ex p United States (No. 2) [2000] 2 AC 216.
44 e.g. theft .

(2) . . .

to impair the operation of any computer;(a) 

to prevent or hinder access to any program or data held in any computer;(b)

to impair the operation of any such program or the reliability of any such data; or(c)

to enable any of the things mentioned in paragraphs (a) to (c) above to be done.(d) 
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Th is section is clearly aimed at people who alter computer data with intent to corrupt 
a program or alter a database (e.g. by means of a virus).45 Th e intent does not need to be 
directed towards any particular computer or data. As originally draft ed the off ence required 
proof that there was modifi cation of data. Th is was amended because of its failure to convict 
a defendant whose actions impaired the operation of a computer system, without modify-
ing it. In DPP v Lennon46 the defendant had used a program to send over fi ve million emails 
to his former employers over a weekend. Initially it was held there was no case to answer 
because, inter alia, the employers had consented to receive emails. On appeal by the pros-
ecution it was held that although a person with an email address may generally be taken 
to accept emails, this does not mean they consent to an unlimited number of emails. No 
indication was given at which point the number of emails become unauthorized, although 
it was suggested that the court could ask whether the victim would have agreed to receiving 
that number of emails in advance.
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part ii: theoretical issues on 
criminal damage
 criminal damage theory
We will briefly examine here some issues of particular theoretical interest in relation to 
criminal damage. Discussion of recklessness can be found in Chapter 3.

. statistics
Of all recorded crime, 20 per cent is criminal damage, but the British Crime Survey (inter-
viewing members of the public) suggested that criminal damage makes up 25 per cent of 
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crime that actually takes place.47 Th ere were 806,702 recorded incidents of criminal damage 
in 2009/10.48 In that year there were 32,579 reported incidents of arson.49

. what is special about damaging property?
It might be argued that we should have a single off ence of wrongful interference with prop-
erty interests that could cover both theft  and criminal damage. However, Simester and 
Sullivan have argued that criminal damage is diff erent from theft  or other off ences involving 
property interests for two reasons. First, it is oft en linked with off ences against the person. 
Th ey explain that ‘many typical instances of criminal damage involve forms of vandalism 
employing percussive force, fi re or explosions, conduct that may well cause alarm and con-
cern even to bystanders lacking any proprietary interest in the property being damaged.’50

Second, criminal damage such as vandalism can contain an expressive dimension: commu-
nicating a contempt for society or the victim.51

. should it be an offence to damage 
your own property?
At fi rst it might be assumed that a fundamental aspect of ownership is that one is free to 
destroy one’s own property. Some argue that an artist has creative rights in his or her prop-
erty even once it has been sold.52 For example, the American Visual Artists Rights Act 1990 
disallows destruction of an original or limited edition and signed work where the artist is of 
recognized stature and his or her reputation would be harmed.53 Th us, in Martin v City of 
Indianapolis54 the artist obtained damages where the city council had purchased his sculp-
ture, but later bulldozed it down in order to develop the land.

. the definition of damage
In our materialistic society the destruction or damaging of property can be seen as posi-
tively nihilistic. However, there are, as can be seen in Part I, several situations where it will 
be unclear whether property has been damaged. ←1 (p.624) One interesting example is 
graffi  ti:55

M.A. Gomez, ‘The Writing on Our Walls: Finding Solutions through 
Distinguishing Graffi ti Art from Graffi ti Vandalism’ (1993) 26 University of 
Michigan Journal of Law Reform 633 at 634–5, 650–3

Different motivations drive different types of graffi ti, and graffi ti cannot be understood or 
controlled without an understanding of the motivations behind its creation. Although they 
cannot capture fully the entire spectrum of graffi ti, two particular classifi cations encompass 
most types of graffi ti and the motivations behind it. First, ‘graffi ti art’ describes graffi ti-type 

47 Home Offi  ce (2010). 48 Ibid. 49 Ibid.
50 Simester, Spencer, Sullivan, and Virgo (2010: 532). 51 Ibid. 52 Halpern (1997).
53 Discussed in Santilli (1997). 54 192 F 3d 608 (7th Cir, 1999).
55 See also Edwards (2009).

Different motivations drive different types of graffi ti, and graffi ti cannot be understood or
controlled without an understanding of the motivations behind its creation. Although they
cannot capture fully the entire spectrum of graffi ti, two particular classifi cations encompass
most types of graffi ti and the motivations behind it. First, ‘graffi ti art’ describes graffi ti-type
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works that exhibit many of the characteristics of pieces normally termed ‘high art’ or ‘folk 
art.’ The more intricate works of graffi ti entitled ‘pieces’ belong in this category because they 
result from a desire to create artwork. Second, ‘graffi ti vandalism’ describes those mere 
scrawlings that are motivated by a desire to mark territory, create notoriety, or show one’s 
defi ance of the law and society. Graffi ti termed ‘gang graffi ti’ or ‘tags’ belong in this category. 
These works are done most often without the permission of the property owner and possess 
few of the qualities of pieces normally deemed ‘high art’ or ‘folk art.’ Although graffi ti pos-
sessing the characteristics of both art and vandalism is diffi cult to classify under the above 
scheme, the distinction is useful nonetheless because it recognizes that such works are 
stimulated by both types of motivations.

 . . . From the viewpoint of many of those who consider graffi ti to be vandalism, all graffi ti 
is vandalism regardless of a piece’s artistic value. For these opponents, there is no room for 
differentiation between mere scrawls or a mural. Graffi ti is ugly, indicative of decay, invites 
crime and additional graffi ti, and is done by criminals who should be punished. Graffi ti should 
be eliminated even when it is on private property or was commissioned. Such a view leaves 
no room for the preservation of even the more intricate pieces of graffi ti recognized as art. 
Opponents are against any encouragement of, or support for, graffi ti and often claim that 
any write-up of graffi ti incidents by the press encourages more vandalism. Opponents fail to 
appreciate what graffi ti represents to the youth culture and what motivates the writer. Their 
only solution is to outlaw all graffi ti and punish all writers.

Those who consider some graffi ti to be art often differentiate more carefully between 
types of graffi ti. Graffi ti art proponents recognize that some pieces have extraordinary merit 
and deserve recognition. Proponents recognize that the motivation of many writers is not to 
deface property intentionally, but rather to express themselves or to gain respect by the only 
means that are accessible to them.

Graffi ti’s most ardent proponents often fail to acknowledge, however, that the art form 
often results in the defacing of property. At the same time, many proponents do recognize 
that defacing property is wrong. They therefore work to prevent writers from vandalizing 
public and private property by creating alternative outlets for writers’ energies. Such alterna-
tives include work on commissioned property or participation in sponsored exhibitions and 
programs which hone skills and can help writers fi nd employment or win scholarships.

 the theory of computer crimes
Given that the criminal law is generally rather reluctant to protect confi dential information, 
the Computer Misuse Act looks anomalous. Why is it an off ence to copy personal informa-
tion without authority from a computer but not a fi ling cabinet?56 Th ere are four particular 
reasons suggested by the Law Commission57 why it might be thought that information held 
on computers needs special protection by the criminal law. First, it is very hard to safeguard 
information stored on a computer, particularly as the information is oft en intended to be 
accessed by a number of authorized people. By contrast information on paper can be kept 
in a safe or other secure place. Second, the ease of destroying or corrupting data on a com-
puter means it deserves protection, particularly as it is not always possible for the owner 
of the computer to realize that the data has been looked at. Th ird, the highly confi dential 

56 See the discussion in Card and Ashworth (2000: 336–8).
57 Law Commission Report No. 186 (1989). See also Fearon (2004).
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nature of the kind of information kept on computers (oft en concerning many members of 
the public) is such that it needs particular protection. Fourth, it may be better to deter people 
from searching for confi dential information because of the temptation to use it for fraudu-
lent purposes once they have found it. Whether these are convincing or not is a matter for 
debate.58 ←2 (p.631)

In the following extract, Neal Katyal considers whether there is a justifi cation for having 
criminal off ences directed specifi cally at computer crime (or cybercrime as he calls it):59

N.K. Katyal, ‘Criminal Law in Cyberspace’ (2001) 149 University of Pennsylvania 
Law Review 1003 at 1005–6

Underlying the ‘cybercrime is not different’ position is a worry about a unique form of geo-
graphic substitution. The concern is that disproportionately punishing activity in either real-
space or cyberspace will induce criminals to shift their activities to that sphere in which 
the expected punishment is lower. For example, if the electronic theft of one million dollars 
warrants fi ve years’ imprisonment, and the physical theft of one million dollars warrants ten 
years’ imprisonment, criminals are likely to opt for the electronic theft. Such analysis is, how-
ever, incomplete. Beccaria and Becker have observed that the expected penalty for criminal 
activity is not only the sentence in the criminal code, but also a function of the probability that 
one will get caught . . . To the extent that cybercrimes are easier to get away with, sentences 
might be increased to compensate for this lower probability.

In addition to the probability of being caught, another variable overlooked by the ‘cyber-
crime is not different’ camp is the perpetration cost of engaging in crime. A bank robbery 
in realspace, for example, consumes tremendous criminal resources. A robber has to hire 
lookouts and fi repower, garner inside knowledge about the bank, and so on. Profi ts will be 
split among fi ve, six, or even more people. A computer theft, by contrast, involves fewer 
resources and may even be accomplished by a single person sitting down at a computer. 
Because cybercrime requires fewer resource inputs and less investment to cause a given 
level of harm, the law might approach these crimes differently.

These variations suggest that cyberspace is a unique medium for three reasons. First, and 
most importantly, the use of computers and other equipment is a cheaper means to perpe-
trate crime. Criminal law must be concerned not only with punishing crime ex post, but with 
creating ex ante barriers to inexpensive ways of carrying out criminal activity. . . . 

Second, cybercrime adds additional parties to the traditional perpetrator-victim scenario 
of crime. In particular, much cybercrime is carried out through the use of Internet Service 
Providers (‘ISPs’), such as America Online. Government should consider imposing respon-
sibilities on such third parties because doing so promotes cost deterrence. Third parties can 
develop ways to make criminal activity more expensive and may be able to do so in ways 
that the government cannot accomplish directly. The same logic sometimes can apply to 
victims of cybercrime; law can develop mechanisms to encourage optimal victim behavior 
as well. . . . 

Third, and more generally, a host of thorny problems arise because most activities that 
occur in cyberspace are invisible to third parties—and sometimes even to second parties. 
In a space where crimes are invisible, strategies that focus on trying to prevent crime by 
maintaining public order, such as ‘broken windows’ policing, are of limited utility (though 

58 See further Essen (2002).
59 See Kerr (2008) for a discussion of the use of criminal law in ‘virtual worlds’.
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some insights can be adapted to cyberspace). Social norms cannot operate as effectively to 
prevent crime on the net because its users are not necessarily constrained by the values of 
realspace.

On the other side of the ledger, the danger of overly aggressive law enforcement is multi-
plied in cyberspace. Each new major cybercrime leads law enforcement to push for changes 
to the technical infrastructure to create better monitoring and tracing. If these monitoring 
mechanisms are hidden in private hardware and software, however, some contend that pub-
lic accountability may be undermined. A similar point can be made about enforcement by 
police: because police are invisible on the internet, the potential for entrapment or other 
forms of police misconduct may be greater. The ultimate effect of this loss of police vis-
ibility may be to poison legitimate activity on the net because confi dence in communication 
may be undermined. An internet user will not be sure that he is talking to a friend and not a 
government interloper seeking evidence of criminal activity. Because the technology of law 
enforcement is not well understood among the public, citizens will fear the net and its poten-
tial advantages will be stymied. Consider the public uproar over a third prominent news item 
from this year: the discovery that the Federal Bureau of Investigation (‘FBI’) has a system, 
with the poorly chosen title of ‘Carnivore,’ which allows it to examine private e-mails.

QU E ST IONS
Do you think graffi  ti should be regarded as criminal damage or cultural expression?1. 
Why are pollution and environmental off ences not regarded as criminal damage?2. 
Are there any good reasons why the temporary unauthorized use of a computer 3. 
should be a criminal off ence when it is not for other property?
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 concluding thoughts
Th is chapter has considered the protection of property interests from damage. It is nota-
ble that computers are given special protection in the law. In part this refl ects the impor-
tance that computers and the information stored upon them has in our modern society. It 
also refl ects their vulnerability to attack through viruses and cyber attacks. Th e law in this 
area is fast moving, and it has to be in order to keep up with the advances in technologies 
and the new interests which need protection and the new ways that computer data can be 
compromised.



12
DEFENCES

CENTRAL ISSUES

Even though the prosecution may 1. 
have proved the mens rea and actus 
reus of the off ence, the defendant 
may still be able to escape conviction 
if he or she can successfully raise a 
defence.
Th e defence of private defence is 2. 
available where a defendant was 
responding reasonably to an unjust 
threat from the victim. Th is defence 
is also available where the defend-
ant was responding reasonably to 
what he or she believed was an unjust 
threat, even if in fact the threat did 
not exist.
In very few cases have defendants 3. 
successfully raised the defence of 
necessity, namely that the defendant 
was acting in a way which was ‘the 
lesser of two evils’.
A defence of lawful chastisement can 4. 
be raised where a parent uses force 
against a child, but only if the harm 
done to the child is less than actual 
bodily harm.
Duress is available as a defence to all 5. 
crimes except murder and attempted 
murder. It can be used where the 
defendant responded reasonably to a 
threat of death or serious harm.

  6. Th ere is no general defence of entrap-
ment. So a defendant who complains 
that she was tricked into committing 
an off ence by an undercover police 
offi  cer will still be guilty of a crime. 
However, under the law of evidence, 
bad police conduct may lead to some 
evidence being inadmissible at a trial.

  7. Automatism is available as a defence 
where the defendant lost complete 
control over his or her conduct as a 
result of an external factor, in circum-
stances for which he or she was not 
responsible.

  8. Th e defence of insanity can be used 
if the defendant is insane at the time 
at which he or she committed the 
off ence, or is insane at the time of the 
trial. Th e defi nition of insanity is that 
the defendant suff ered a disease of the 
mind which meant that he or she did 
not know what he or she was doing 
or did not know that what he or she 
was doing was wrong. Even if found 
not guilty due to insanity, a defendant 
can be detained under the civil law.

  9. A child under the age of 10 cannot be 
guilty of a criminal off ence.

 10. A mistake will only provide a defence 
if, as a result of the mistake, the defend-
ant lacked the mens rea required for 
the off ence.
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part i: the law
Even if the prosecution has been able to prove the actus reus and mens rea of an off ence all 
is not lost for the defendant. He or she may still be able to rely on a defence. For example, 
even though the defendant is proved to have intentionally caused the victim grievous bod-
ily harm he or she may still be acquitted if he or she was acting under duress. However, 
there is no straightforward defi nition of a defence. Criminal lawyers disagree on what 
should or should not be regarded as a defence, as we shall see in Part II of this chapter. In 
particular there is dispute whether some claims amount to a defence or in fact to a denial 
of the actus reus or mens rea. For example, one of the best known defences in criminal law, 
self-defence, has been held by the courts in fact to amount to a denial of the actus reus. In 
this chapter a wide defi nition of defences will be used to include any claim oft en said to 
be a defence.

Th ere are also many diff erent ways of classifying the defences, which we will outline in 
Part II. Not everyone, therefore, will agree with the classifi cation used in this chapter, but one 
has to be chosen. Th is section will discuss the defences in the following order: →1 (p.710)

Defences based on the fi nding that the defendant acted in a permissible 
way

private defence;(1) 
necessity;(2) 
chastisement;(3) 
consent.(4) 

Defences based on the pressure exerted upon the defendant by another

duress;(5) 
coercion;(6) 
entrapment;(7) 
superior orders.(8) 

Defences based on the defendant’s mental condition

  automatism;(9) 
insanity;(10) 
diminished responsibility;(11) 
provocation;(12) 
infancy;(13) 
intoxication;(14) 
mistake.(15) 
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 private defence and the prevention 
of crime
. the legal source of the defence

DE F I N I T ION
Th e requirements of private defence are:

Th e defendant was (or believed he or she was) facing an unjust threat from the (1) 
victim.
Th e defendant used a level of force against the threat (or the threat as it was believed (2) 
to be) which was reasonable in the circumstances.

A complete defence is available to those who use force in order to defend themselves or 
another person from an unjustifi ed attack.1 Unfortunately there is no agreement over the 
correct name for this defence. Textbooks have used the terms self-defence, private defence, 
and lawful defence. Self-defence is probably the phrase most familiar to the person in the 
street, although it is misleading because the defence also applies if the defendant is protect-
ing someone else from an attack. In this book the term private defence will be used. →2 
(p.745)

Further confusion in English law results from the fact that the defence has two separate 
legal sources:2

At common law a person has a defence if he or she is defending himself or another(1) 3 
from an attack.
Under section 3 of the Criminal Law Act 1967:(2) 

(1) A person may use such force as is reasonable in the circumstances in the prevention of 
crime, or in effecting or assisting in the lawful arrest of offenders or suspected offenders 
or of persons unlawfully at large.

(2) Subsection (1) above shall replace the rules of the common law on the question when 
force used for a purpose mentioned in the subsection is justifi ed by that purpose.

Fortunately the courts have held that the rules governing common law private defence 
and section 3 coexist.4 In other words the legal rules are the same whichever form of the 
defence is used.5 Th erefore the courts and commentators usually talk about self-defence or 
private defence without saying whether they are talking about the statutory or common law 
version.

1 In Part II an argument will be made that it is more accurate to say that self-defence arises when defend-
ants defend themselves from unjustifi ed threats, rather than attacks.

2 Th ere are also some statutes that provide a defence in a particular context (e.g. the Criminal Damage 
Act 1971: see Chapter 11).

3 Duff y [1967] 1 QB 63 (CA).
4 Technically the s. 3 defence is not available where the ‘attacker’ is not committing a crime (if, e.g., he or 

she is a child).
5 Cousins [1982] QB 526 (CA).

DE F I N I T ION
Th e requirements of private defence are:

Th e defendant was (or believed he or she was) facing an unjust threat from the (1)
victim.
Th e defendant used a level of force against the threat (or the threat as it was believed (2) 
to be) which was reasonable in the circumstances.

(1) A person may use such force as is reasonable in the circumstances in the prevention of 
crime, or in effecting or assisting in the lawful arrest of offenders or suspected offenders
or of persons unlawfully at large.

(2) Subsection (1) above shall replace the rules of the common law on the question when
force used for a purpose mentioned in the subsection is justifi ed by that purpose.
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In section 76 of the Criminal Justice and Immigration Act 2008 Parliament sought to clarify 
some elements of both defences:

(1) This section applies where in proceedings for an offence—

(a) an issue arises as to whether a person charged with the offence (“D”) is entitled to 
rely on a defence within subsection (2), and

(b) the question arises whether the degree of force used by D against a person (“V”) was 
reasonable in the circumstances.

(2) The defences are—

(a) the common law defence of self-defence; and

(b) the defences provided by section 3(1) of the Criminal Law Act 1967 (c. 58) or sec-
tion 3(1) of the Criminal Law Act (Northern Ireland) 1967 (c. 18 (N.I.)) (use of force in 
prevention of crime or making arrest).

(3) The question whether the degree of force used by D was reasonable in the circum-
stances is to be decided by reference to the circumstances as D believed them to be, and 
subsections (4) to (8) also apply in connection with deciding that question.

(4) If D claims to have held a particular belief as regards the existence of any circumstances—

(a)  the reasonableness or otherwise of that belief is relevant to the question whether D 
genuinely held it; but

(b)  if it is determined that D did genuinely hold it, D is entitled to rely on it for the pur-
poses of subsection (3), whether or not—

(i)  it was mistaken, or

(ii)  (if it was mistaken) the mistake was a reasonable one to have made.

(5)  But subsection (4)(b) does not enable D to rely on any mistaken belief attributable to 
intoxication that was voluntarily induced.

(6) The degree of force used by D is not to be regarded as having been reasonable in the cir-
cumstances as D believed them to be if it was disproportionate in those circumstances.

(7) In deciding the question mentioned in subsection (3) the following considerations are to 
be taken into account (so far as relevant in the circumstances of the case)—

(a)  that a person acting for a legitimate purpose may not be able to weigh to a nicety the 
exact measure of any necessary action; and

(b)  that evidence of a person’s having only done what the person honestly and instinc-
tively thought was necessary for a legitimate purpose constitutes strong evidence 
that only reasonable action was taken by that person for that purpose.

(8)  Subsection (7) is not to be read as preventing other matters from being taken into account 
where they are relevant to deciding the question mentioned in subsection (3).

(9) This section is intended to clarify the operation of the existing defences mentioned in 
subsection (2).

(10) In this section—

(a) “legitimate purpose” means—

(i) the purpose of self-defence under the common law, or

(ii) the prevention of crime or effecting or assisting in the lawful arrest of persons 
mentioned in the provisions referred to in subsection (2)(b);

(b)  references to self-defence include acting in defence of another person; and

(c)  references to the degree of force used are to the type and amount of force used.

(1) This section applies where in proceedings for an offence—

(a) an issue arises as to whether a person charged with the offence (“D”) is entitled to
rely on a defence within subsection (2), and

(b) the question arises whether the degree of force used by D against a person (“V”) was
reasonable in the circumstances.

(2) The defences are—

(a) the common law defence of self-defence; and

(b) the defences provided by section 3(1) of the Criminal Law Act 1967 (c. 58) or sec-
tion 3(1) of the Criminal Law Act (Northern Ireland) 1967 (c. 18 (N.I.)) (use of force in
prevention of crime or making arrest).

(3) The question whether the degree of force used by D was reasonable in the circum-
stances is to be decided by reference to the circumstances as D believed them to be, and
subsections (4) to (8) also apply in connection with deciding that question.

(4) If D claims to have held a particular belief as regards the existence of any circumstances—

(a)  the reasonableness or otherwise of that belief is relevant to the question whether D
genuinely held it; but

(b)  if it is determined that D did genuinely hold it, D is entitled to rely on it for the pur-
poses of subsection (3), whether or not—

(i)  it was mistaken, or
(ii)  (if it was mistaken) the mistake was a reasonable one to have made.

(5)  But subsection (4)(b) does not enable D to rely on any mistaken belief attributable to
intoxication that was voluntarily induced.

(6) The degree of force used by D is not to be regarded as having been reasonable in the cir-
cumstances as D believed them to be if it was disproportionate in those circumstances.

(7) In deciding the question mentioned in subsection (3) the following considerations are to
be taken into account (so far as relevant in the circumstances of the case)—

(a)  that a person acting for a legitimate purpose may not be able to weigh to a nicety the
exact measure of any necessary action; and

(b)  that evidence of a person’s having only done what the person honestly and instinc-
tively thought was necessary for a legitimate purpose constitutes strong evidence
that only reasonable action was taken by that person for that purpose.

(8)  Subsection (7) is not to be read as preventing other matters from being taken into account
where they are relevant to deciding the question mentioned in subsection (3).

(9) This section is intended to clarify the operation of the existing defences mentioned in
subsection (2).

(10) In this section—

(a) “legitimate purpose” means—

(i) the purpose of self-defence under the common law, or

(ii) the prevention of crime or effecting or assisting in the lawful arrest of persons
mentioned in the provisions referred to in subsection (2)(b);

(b)  references to self-defence include acting in defence of another person; and

(c)  references to the degree of force used are to the type and amount of force used.
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Th e Court of Appeal in Keane6 explained that this section did not change the law but simply 
stated what the law had previously been.

. to what crimes is private defence a defence?
Can a defendant seek to rely on private defence as a response to any charge? Th e answer is 
unclear. Some cases suggest that private defence appears to be available only to a defend-
ant who is charged with a crime that involves the use of force and so is not available to an 
off ence such as possession or parking on a double yellow line. Th is was stressed in Renouf.7 
However, in that case a generous view was taken of what amounted to force. Th e defendant 
was charged with reckless driving aft er forcing a car carrying off enders off  the road. Th is 
was said to amount to a use of force.8 Th e requirement that the off ence involve use of force 
was confi rmed in Blake v DPP,9 where a vicar wrote with a felt-tip pen on a pillar near the 
Houses of Parliament. He argued he was seeking to prevent the fi rst Iraq war and therefore 
relied on section 3 of the Criminal Law Act 1967. However, because inter alia10 the writing 
did not involve the use of force it was held that the defence could not be relied upon.

Th ere are other cases which suggest that the defence of private defence can be used even 
where no force is used. Th is was suggested by the decision of DPP v Bayer.11 Th is view is 
preferable because it seems unjustifi able to allow a defendant to use force to avoid a threat, 
but not to take a non-forceful, but illegal, way of escaping a threat. It should be noted that 
in cases where the defendant has not used force duress of circumstances may provide a 
defence.12

. what needs to be shown to establish 
the defence?
Th e key elements of the defence have been summarized in a notorious case. Th e defendant 
shot two young men who were burgling his house. Th e key issue was whether the question 
for the jury should have been whether the amount of force used was reasonable by the stand-
ards of the ordinary person, or whether it was suffi  cient to show that the defendant believed 
the level of force to be reasonable:

R v Martin (Anthony)
[2001] EWCA Crim 2245 (CA)13

Anthony Martin shot at two men who had entered his isolated house at night. He 
had been burgled several times in the past. Both men were wounded and one of the 
two died from his wounds. Martin was convicted of murder. On appeal his counsel 

6 [2010] EWCA Crim 2514. 7 [1986] 2 All ER 449 (CA).
8 In R v Cousins [1982] 2 All ER 115, 117 Milmo J appeared to reject the Renouf restriction, holding that 

‘if force is permissible, something less, for example, a threat, must also be permissible if it is reasonable in the 
circumstances.’ In that case private defence was held to be a defence to a charge of a threat to kill.

9 [1993] Crim LR 586.
10 He also failed to show that the threat was imminent and that the writing was done with the purpose of 

directly preventing damage to property.
11 [2004] Crim LR 663.   12 See Backshall [1999] 1 Cr App R 35 (CA).   13 [2002] 2 WLR 1.
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sought to introduce new evidence that the appellant was suff ering from a psychiat-
ric condition which was relevant to show (a) Martin was suff ering from diminished 
responsibility at the time of the killing and (b) because of his condition he was more 
likely genuinely to believe that he was about to be attacked than an ordinary person 
would be.

Lord Woolf CJ [handed down the following judgment of the court]

The law relating to self-defence

4. There was no dispute that Mr Martin had shot the two men. Mr Martin’s defence to the 
principal offences with which he was charged was that he was acting in self-defence. When 
this defence is raised, the prosecution has the burden of satisfying the jury so that they are 
sure that the defendant was not acting in self-defence. A defendant is entitled to use rea-
sonable force to protect himself, others for whom he is responsible and his property: see 
Beckford v The Queen [1988] AC 130.

5. In judging whether the defendant had only used reasonable force, the jury has to take 
into account all the circumstances, including the situation as the defendant honestly believes 
it to be at the time, when he was defending himself. It does not matter if the defendant was 
mistaken in his belief as long as his belief was genuine.

6. Accordingly, the jury could only convict Mr Martin if either they did not believe his evi-
dence that he was acting in self-defence or they thought that Mr Martin had used an unrea-
sonable amount of force. These were issues which were ideally suited to a decision of a 
jury.

7. As to the fi rst issue, what Mr Martin believed, the jury heard his evidence and they could 
only reject that evidence if they were satisfi ed it was untrue. As to the second issue, as to 
what is a reasonable amount of force, obviously opinions can differ. It cannot be left to a 
defendant to decide what force it is reasonable to use because this would mean that even if 
a defendant used disproportionate force but be believed he was acting reasonably he would 
not be guilty of any offence. It is for this reason that it was for the jury, as the representative 
of the public, to decide the amount of force which it would be reasonable and the amount of 
force which it would be unreasonable to use in the circumstances in which they found that Mr 
Martin believed himself to be in. It is only if the jury are sure that the amount of force which 
was used was unreasonable that they are entitled to fi nd a defendant guilty if he was acting 
in self-defence.

8. These features of the defence of self-defence are critical to the outcome of this appeal. 
They are diffi cult to criticise and mean that Mr Martin is faced with the fact that the jury must 
have decided that when he shot the two men, he was either not acting in self-defence or, if 
he was, he used excessive force.

9. What has been the subject of debate is whether a defendant to a murder charge should 
be convicted of murder if he was acting in self-defence but used excessive force in self-
defence. It is suggested that such a defendant should be regarded as being guilty of man-
slaughter and not murder. He would not then have to be sentenced to life imprisonment but 
usually instead to a determinate sentence the length of which would be decided upon by the 
judge, having regard to the circumstances of the offence. If it is thought that this should be 
the law then the change would have to be made by Parliament. It was not even suggested 
on this appeal that it would be open to this court by judicial decision to bring about such a 
change. However, even in the case of a life sentence for murder the circumstances of the 
offence are taken into account. The Home Secretary, having considered the recommenda-
tions of the trial judge and the Lord Chief Justice of the day, fi xes the tariff period, that is the 

Lord Woolf CJ [handed down the following judgment of the court]

The law relating to self-defence

4. There was no dispute that Mr Martin had shot the two men. Mr Martin’s defence to the
principal offences with which he was charged was that he was acting in self-defence. When
this defence is raised, the prosecution has the burden of satisfying the jury so that they are
sure that the defendant was not acting in self-defence. A defendant is entitled to use rea-
sonable force to protect himself, others for whom he is responsible and his property: see
Beckford v The Queen [1988] AC 130.

5. In judging whether the defendant had only used reasonable force, the jury has to take
into account all the circumstances, including the situation as the defendant honestly believes
it to be at the time, when he was defending himself. It does not matter if the defendant was
mistaken in his belief as long as his belief was genuine.

6. Accordingly, the jury could only convict Mr Martin if either they did not believe his evi-
dence that he was acting in self-defence or they thought that Mr Martin had used an unrea-
sonable amount of force. These were issues which were ideally suited to a decision of a
jury.

7. As to the fi rst issue, what Mr Martin believed, the jury heard his evidence and they could
only reject that evidence if they were satisfi ed it was untrue. As to the second issue, as to
what is a reasonable amount of force, obviously opinions can differ. It cannot be left to a
defendant to decide what force it is reasonable to use because this would mean that even if
a defendant used disproportionate force but be believed he was acting reasonably he would
not be guilty of any offence. It is for this reason that it was for the jury, as the representative
of the public, to decide the amount of force which it would be reasonable and the amount of
force which it would be unreasonable to use in the circumstances in which they found that Mr
Martin believed himself to be in. It is only if the jury are sure that the amount of force which
was used was unreasonable that they are entitled to fi nd a defendant guilty if he was acting
in self-defence.

8. These features of the defence of self-defence are critical to the outcome of this appeal.
They are diffi cult to criticise and mean that Mr Martin is faced with the fact that the jury must
have decided that when he shot the two men, he was either not acting in self-defence or, if
he was, he used excessive force.

9. What has been the subject of debate is whether a defendant to a murder charge should
be convicted of murder if he was acting in self-defence but used excessive force in self-
defence. It is suggested that such a defendant should be regarded as being guilty of man-
slaughter and not murder. He would not then have to be sentenced to life imprisonment but
usually instead to a determinate sentence the length of which would be decided upon by the
judge, having regard to the circumstances of the offence. If it is thought that this should be
the law then the change would have to be made by Parliament. It was not even suggested
on this appeal that it would be open to this court by judicial decision to bring about such a
change. However, even in the case of a life sentence for murder the circumstances of the
offence are taken into account. The Home Secretary, having considered the recommenda-
tions of the trial judge and the Lord Chief Justice of the day, fi xes the tariff period, that is the
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period which has to elapse before a defendant can be recommended for parole by the Parole 
Board.

 . . . 

[Lord Woolf examined the new psychiatric evidence and continued:]

65. Mr Wolkind [counsel for Martin] relied on the recent decision of the House of Lords 
in R v Smith (Morgan) [2001] 1 AC 146. This was also a provocation case that Mr Wolkind 
contended could be applied to the similar issues which arise when a defendant relies on 
self-defence. In that case Smith was relying upon evidence that he suffered from clinical 
depression. There was no dispute that the evidence was admissible and relevant on the 
issue as to whether he was provoked, the subjective issue. The problem was as to whether 
the evidence was admissible as being relevant on the objective issue of loss of self-control. 
As to this the majority of their Lordships came to the conclusion that the jury were entitled to 
take into account some characteristic, whether temporary or permanent, which affected the 
degree of control which society could reasonably expect of a defendant and which it would 
be unjust not to take into account.

66. Is the same approach appropriate in the case of self-defence? There are policy reasons 
for distinguishing provocation from self-defence. Provocation only applies to murder but self-
defence applies to all assaults. In addition, provocation does not provide a complete defence; 
it only reduces the offence from murder to manslaughter. There is also the undoubted fact 
that self-defence is raised in a great many cases resulting from minor assaults and it would be 
wholly disproportionate to encourage medical disputes in cases of that sort. Lord Hobhouse 
of Woodborough in his dissenting speech in Smith recognized that in relation to self-defence 
too generous an approach as to what is reasonable could result in an ‘exorbitant defence’ 
(p 195). Lord Hoffmann also appeared conscious of this. As a matter of principle we would 
reject the suggestion that the approach of the majority in Smith in relation to provocation 
should be applied directly to the different issue of self-defence.

67. We would accept that the jury are entitled to take into account in relation to self-defence 
the physical characteristics of the defendant. However, we would not agree that it is appropri-
ate, except in exceptional circumstances which would make the evidence especially proba-
tive, in deciding whether excessive force has been used to take into account whether the 
defendant is suffering from some psychiatric condition.

 . . . 

[Lord Woolf also rejected an argument that the psychiatric evidence could have been rel-
evant to the jury in assessing the reliability of Martin’s evidence.]

74. For these reasons the fresh medical evidence has no bearing on the jury’s rejection of Mr 
Martin’s contention that he was entitled to be acquitted on the grounds that he was acting 
in self-defence. The position as to the fresh evidence relating to diminished responsibility is 
different. Here the evidence is admissible and relevant. The jury did not have the opportunity 
of considering this issue. Although the issue was never raised at the trial this was because 
the evidence was not then available to Mr Martin. Mr Martin is entitled to rely on the evidence 
for the purposes of his appeal (R v Weekes (Stephen) [1999] 2 Cr App R 520). The conviction 
for murder must therefore be quashed.

Conviction for murder quashed. Conviction for manslaughter substituted.

Th e elements of private defence can be listed as follows:

Th e victim must pose a threat.(1) 

period which has to elapse before a defendant can be recommended for parole by the Parole
Board.

. . .

[Lord Woolf examined the new psychiatric evidence and continued:]

65. Mr Wolkind [counsel for Martin] relied on the recent decision of the House of Lords
in R v Smith (Morgan) [2001] 1 AC 146. This was also a provocation case that Mr Wolkind)
contended could be applied to the similar issues which arise when a defendant relies on
self-defence. In that case Smith was relying upon evidence that he suffered from clinical
depression. There was no dispute that the evidence was admissible and relevant on the
issue as to whether he was provoked, the subjective issue. The problem was as to whether
the evidence was admissible as being relevant on the objective issue of loss of self-control.
As to this the majority of their Lordships came to the conclusion that the jury were entitled to
take into account some characteristic, whether temporary or permanent, which affected the
degree of control which society could reasonably expect of a defendant and which it would
be unjust not to take into account.

66. Is the same approach appropriate in the case of self-defence? There are policy reasons
for distinguishing provocation from self-defence. Provocation only applies to murder but self-
defence applies to all assaults. In addition, provocation does not provide a complete defence;
it only reduces the offence from murder to manslaughter. There is also the undoubted fact
that self-defence is raised in a great many cases resulting from minor assaults and it would be
wholly disproportionate to encourage medical disputes in cases of that sort. Lord Hobhouse
of Woodborough in his dissenting speech in Smith recognized that in relation to self-defence 
too generous an approach as to what is reasonable could result in an ‘exorbitant defence’
(p 195). Lord Hoffmann also appeared conscious of this. As a matter of principle we would
reject the suggestion that the approach of the majority in Smith in relation to provocation
should be applied directly to the different issue of self-defence.

67. We would accept that the jury are entitled to take into account in relation to self-defence
the physical characteristics of the defendant. However, we would not agree that it is appropri-
ate, except in exceptional circumstances which would make the evidence especially proba-
tive, in deciding whether excessive force has been used to take into account whether the
defendant is suffering from some psychiatric condition.

 . . . 

[Lord Woolf also rejected an argument that the psychiatric evidence could have been rel-
evant to the jury in assessing the reliability of Martin’s evidence.]

74. For these reasons the fresh medical evidence has no bearing on the jury’s rejection of Mr
Martin’s contention that he was entitled to be acquitted on the grounds that he was acting
in self-defence. The position as to the fresh evidence relating to diminished responsibility is
different. Here the evidence is admissible and relevant. The jury did not have the opportunity
of considering this issue. Although the issue was never raised at the trial this was because
the evidence was not then available to Mr Martin. Mr Martin is entitled to rely on the evidence
for the purposes of his appeal (R v Weekes (Stephen) [1999] 2 Cr App R 520). The conviction)
for murder must therefore be quashed.

Conviction for murder quashed. Conviction for manslaughter substituted.
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Th e threat must be unjustifi ed.(2) 
Th e use of force must be necessary.(3) 
Th e degree of force must be reasonable.(4) 
Th e defendant must be acting in order to defend himself or another or property.(5) 

Th ese will be considered separately:

Th e victim must pose a threat
Th e victim must pose a risk to the defendant or someone else. Contrast these two examples:

Brenda is in desperate need of a heart transplant. Her husband, Cyril, kills Edwin, (1) 
a patient in the hospital where Brenda is staying, hoping that Edwin’s heart can be 
transplanted to Brenda.
Fred returns home to fi nd Gavin, a burglar, about to shoot Fred’s wife, Harriet. Th e (2) 
only way to stop Gavin is to shoot him dead, which Fred does.

In these hypothetical cases both Cyril and Fred killed in order to save the lives of their wives. 
In both cases they believed that the only way to save their wives’ lives was to do the killing. 
However, Fred, but not Cyril, can use private defence. Th is is because Gavin was posing a 
threat to Harriet, but Edwin was not posing a threat to Brenda.14 →3 (p.765)

While this has long been assumed to be the law, the following case casts some doubt 
on it.

R v Hitchens
[2011] EWCA Crim 1626

Peter Craig Hitchens was charged with an assault on Kathleen Brown. His defence was 
that he acted in self-defence, in that he assaulted her in order to prevent her allowing 
a man into her fl at, who Hitchens believed would assault him. Th e judge ruled that a 
defendant could not rely on self-defence in a case where the assault was against an inno-
cent person in order to prevent an attack against a third party.

Lord Justice Gross

30. It is next convenient to focus on two separate strands. The fi rst is whether self-defence 
at common law and section 3 Criminal Law Act 1967 is capable of extending to the use of 
force, against an innocent third party, to prevent a crime being committed by someone else. 
If and in so far as the judge thought that these defences were not capable of extending to the 
use of force against an innocent third party, we respectfully disagree and indeed Mr Wicks 
did not seek to contend otherwise. Although we suspect that the facts capable realistically 
of giving rise to such a defence will only rarely be encountered, examples can be adduced 
and two will suffi ce:

1. A police constable bundles a passer-by out of the way to get at a man he believes about 
to shoot with a fi rearm or detonate an explosive device.

14 Th ese were easy cases. In Part II we shall look at cases where it is far harder to tell whether or not the 
victim was posing a threat.

Lord Justice Gross

30. It is next convenient to focus on two separate strands. The fi rst is whether self-defence
at common law and section 3 Criminal Law Act 1967 is capable of extending to the use of
force, against an innocent third party, to prevent a crime being committed by someone else.
If and in so far as the judge thought that these defences were not capable of extending to the
use of force against an innocent third party, we respectfully disagree and indeed Mr Wicks
did not seek to contend otherwise. Although we suspect that the facts capable realistically
of giving rise to such a defence will only rarely be encountered, examples can be adduced
and two will suffi ce:

1. A police constable bundles a passer-by out of the way to get at a man he believes about
to shoot with a fi rearm or detonate an explosive device.
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2. Y seeks to give Z car keys with Z about to drive. X, believing Z to be unfi t drive through 
drink, knocks the keys out of Y’s hands and retains them.

As ever that the defence is capable of being advanced is of course a very different question 
from that of whether it would succeed.

Appeal allowed.

With respect, the Court of Appeal seem to have got this issue wrong. In the two hypotheti-
cal cases they discuss there is indeed a defence, but it is duress, not self-defence. Th is case 
threatens to undermine the distinction the law draws between duress and self-defence. Th e 
discussion in the court was brief and it is hard to believe it would survive a more sustained 
scrutiny.

Th ere is no doubt that the defence applies whether the threat is being posed to the defend-
ant or to another person. But there is doubt whether it is possible to use the defence when 
protecting property.15 Th e answer, it seems, is that it is all a matter of what the jury consider 
reasonable. Th e jury in the Martin case must have taken the view that it was not reasonable 
for Mr Martin to kill in order to prevent people burgling his house.16 It may, however, be less 
controversial to suggest it is reasonable to injure someone to protect your home or a price-
less work of art.17 Th e Court of Appeal in Faraj18 suggested that reasonable force to detain an 
intruder in order to protect property was reasonable, but aggressive force should not be used. 
However, the defendant must be acting in protection of property or person. In Burns19 the 
defendant picked up a prostitute. He took her to some woods in his car, but decided not to go 
through with the transaction. He asked her to get out of the car, but she refused. He forced 
her out of the car and then sought to rely on self-defence in response to a charge of assault. 
He failed because he was not protecting his property from a risk of harm and the Court of 
Appeal rejected an analogy with a householder defending their house from a burglar.

Th e threat must be unjustifi ed
Just because his or her attacker may not be committing an off ence does not prevent a defend-
ant relying on self-defence. A defendant can plead self-defence if he or she uses force against 
a child or sleepwalker who is attacking her, even though the child or sleepwalker was not 
committing a crime.20 However, the threat must be unjust. If Mark attacks Jim and Jim 
defends himself by using force on Mark, Mark cannot then use further force against Jim and 
argue that this was in ‘self-defence against Jim’s attack’. Here, Jim’s use of force was reason-
able and justifi ed, therefore Mark cannot use self-defence as a defence against it. In Jones21 
a crime committed in an attempt to stop the Iraq war could not be justifi ed on the basis of 

15 See the discussion in Leverick (2006: ch. 7).
16 Tony Martin may have been unlucky in this respect. Th ere is evidence that juries and prosecuting 

authorities tend to be very sympathetic to defendants who kill protecting their homes (Lanham 1998). 
Surveys of public opinion suggest a majority of people feel that they should be able to use force to pro-
tect their homes (Robinson and Darley 1995: 60). Th ere is even some old authority which suggests that a 
person can kill to protect themselves from being illegally removed from their home (Hussey (1924) 18 Cr 
App R 160).

17 Still less controversial is the suggestion that one can harm someone’s property in order to protect one’s 
own. In Workman v Cowper [1961] 2 QB 143 the defendant was entitled to kill a dog which was posing a risk 
to others.

18 [2007] 2 Cr App R 25. 19 [2010] EWCA Crim 1023.
20 It is therefore inaccurate to suggest that there must be an unlawful attack. 21 [2006] UKHL 16.

2. Y seeks to give Z car keys with Z about to drive. X, believing Z to be unfi t drive through
drink, knocks the keys out of Y’s hands and retains them.

As ever that the defence is capable of being advanced is of course a very different question
from that of whether it would succeed.

Appeal allowed.
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private defence because the act of going to war in Iraq was not an off ence under English law. 
An off ence under international law was insuffi  cient.

Th e use of force must be necessary
It must be shown that it was necessary to use force. Th is means that it must have been rea-
sonable for the defendant to use force, rather than escape from the threat in some way. In 
other words if the defendant could have escaped from the threat peacefully but unreason-
ably failed to do so then he will not be able to use the defence.22 Th is requirement can be 
easily misunderstood. We will now consider three points about this requirement:

Th e defendant does not have a ‘duty to retreat’.(1) 23 So if a jury decided it was rea-
sonable either to try and retreat or to stay and ward off  the attack, the defendant 
could still rely on the defence. Th e question is not would a reasonable person have 
retreated, but rather was it reasonable for the defendant to use force.24 Clearly if 
the defendant tried unsuccessfully to escape from the threat and then used force to 
repel the attack the jury is particularly likely to fi nd that the defendant was acting 
reasonably.25

Th e law does permit the defendant to take ‘a pre-emptive strike’(2) 26 if to do so is 
reasonable.27

It is not absolutely necessary to show that the attack is imminent or immediate.(3) 28 If 
Kim is kidnapped by a violent terrorist gang she may use force to escape if she notices 
that all but one guard have fallen asleep even if she is not facing an imminent threat. 
Th is is because her use of force was reasonable in that it would probably be her only 
chance to escape. Th at said, in the vast majority of cases it will be reasonable to use 
force only in the face of an imminent attack.

Th ese examples show that the necessity requirement can be summarized with a simple 
question: Was it reasonable for the defendant to use force, rather than escape?

Th e use of force must be reasonable
Th e defendant can successfully use the defence only if the level of force was reasonable in 
the face of the threat as perceived by the defendant. It should be stressed that the question 
is whether a reasonable person would say that the level of force was reasonable, not whether 
the defendant thought the level of force used was reasonable.29 Consider this example: Tony 
takes Ian’s wallet. As Tony runs away, Ian pulls out a gun and shoots him dead. Ian thinks 
it is reasonable for him to shoot a pickpocket dead in order to protect his property. If Ian is 

22 Fegan [1972] NI 80. See Simons (2008) who questions whether this is asking too much of a defendant. 
He suggests that in the face of an immediate threat all that can be expected is that the defendant exercised 
reasonable self-control.

23 Bird [1985] 1 WLR 816 (CA). 24 McInnes [1971] 3 All ER 295 (CA).
25 Bird [1985] 1 WLR 816 (CA).
26 Beckford [1988] AC 130, 414 (PC). Lanham (2005) points out some of the inconsistencies between the 

law of self-defence and the law prohibiting the possession of off ensive weapons.
27 In Attorney-General’s Reference (No. 2 of 1983) [1984] QB 456 (CA) the defendant prepared some petrol 

bombs during a time of widespread rioting.
28 Attorney-General for Northern Ireland’s Reference (No. 1 of 1975) [1977] AC 105 (HL).
29 Owino [1995] Crim LR 743 (CA); DPP v Armstrong-Braun [1999] Crim LR 416; Shaw [2001] UKPC 26, 

[2001] 1 WLR 1519 (PC); Martin [2002] 2 WLR 1 (CA).
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charged with Tony’s murder and he seeks to rely on private defence, the question is: Was it 
reasonable for Ian to shoot Tony dead in these circumstances, not did Ian think it was rea-
sonable for him to shoot Tony dead in these circumstances?

When the jury has to decide whether the amount of force used was reasonable it would 
be wrong to think that it is only reasonable to use force that is less than the amount of force 
threatened. Many commentators take the view that it is reasonable to cause greater harm 
in self-defence than is threatened. For example, many (but by no means all) commentators 
think it may be reasonable for a woman to kill a person who is about to rape her.30 However, 
where the amount of force infl icted in self-defence is far greater than the harm threatened, 
the jury may conclude that it is at an unreasonable level. Causing a serious injury in order to 
protect your property is likely to be unreasonable.31

Sometimes it is suggested that the defendant must use a level of force which is proportion-
ate to the threat. Th is is a useful concept, but the jury should remember that they are in the 
‘calm analytical atmosphere of the court room’32 and that the defendant reacting to a sudden 
attack ‘cannot weigh to a nicety the exact measure of his necessary defensive action’.33 Th e 
jury should remember that the defendant is acting in the ‘agony of the moment’.34 Th e courts 
seem therefore to prefer simply asking whether or not the use of force was reasonable, rather 
than considering whether the use of force was precisely proportionate.

Th e defendant must be acting in order to defend himself 
or another or property
A defendant who is acting not in order to defend him or herself or another, but solely out 
of revenge or retaliation will not be able to rely on the defence.35 Th is is part of what has 
become known as ‘the Dadson36 principle’: the defendant cannot rely on the justifying cir-
cumstances of his or her actions of which he or she is not aware. Th e principle applies if 
Simone sees her enemy, Peter, and shoots him dead, but, unknown to Simone, Peter was 
about to attack her. Had Simone known she was about to be attacked she could have used 
self-defence, but as she did not know this she cannot rely on the defence. Th e requirement 
also meant that defendants in Ayliff e v DPP37 who caused criminal damage while protesting 
against the Iraq war could not rely on private defence. Th eir actions were about protest not 
defending people or property.

. what about defendants who think they are 
being attacked but are not?
Th e position is that a defendant is to be judged on the facts as he or she believed them to 
be. So if, for example, the defendant is approached by a person who is out for a jog and 

30 See Leverick (2006: ch. 8); Fletcher (1998: 138).
31 Th e Criminal Law (Amendment) (Protection of Property) Bill 2005 would have allowed the use of force 

to protect property unless the amount of force was grossly disproportionate. However, the Bill was ‘talked 
out’ and did not become law.

32 Attorney-General for Northern Ireland’s Reference (No. 1 of 1975) [1977] AC 105, 138, per Lord 
Diplock.

33 Lord Morris in Palmer [1971] AC 814, 832 (PC).
34 Hughes LJ in Keane [2010] EWCA Crim 2514, para. 3.
35 Bird [1985] 1 WLR 816 (CA); Hussain and Hussain [2010] EWCA Crim 94.
36 Dadson (1850) 4 Cox CC 358; Chapman (1988) 89 Cr App R 190 (CA). 37 [2005] 3 All ER 330.
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believes the jogger is in fact about to attack him or her and so pushes the jogger, he or she 
can rely on self-defence to an assault charge. Th e jury must ask whether, on the facts as 
perceived by the defendant, the level of force was reasonable.38 Th is was established in 
Gladstone Williams39 and was confi rmed by the Privy Council in Beckford v R.40 Since 
then this has been accepted as part of the law.41 In Williams the defendant saw what he 
thought was a mugging and intervened using force against the ‘mugger’. In fact the ‘mug-
ger’ was carrying out a citizen’s arrest on someone who was (or may have been) a criminal. 
Th e defendant was charged with assault occasioning actual bodily harm. It was held that 
he could raise the defence of private defence if he honestly believed that he was interven-
ing to prevent a crime, even if in fact he was not. More importantly the court held that 
it was not necessary to show that the defendant had reasonable grounds for his belief. So 
even if the belief was an absurd one, as long as it was the genuine belief of the defendant 
he could rely on the defence. Of course the more absurd the belief the more reluctant the 
jury may be to believe that it was the genuine belief of the defendant.42 As we shall see in 
Part II this is a controversial approach for the law to take, not least because it appears to 
provide a defence to a racist defendant who attacked a black man he believed was about to 
attack him simply because of his race. Th ere is one exception to this rule and that is where 
the belief that he or she is being attacked is an intoxicated one. In Hatton43 the Court of 
Appeal said that a drunken defendant who mistakenly believes he or she is being attacked 
cannot rely on private defence.

. self-induced private defences
If the defendant caused the attack in the fi rst place then he or she may not be able to 
rely on the defence. Th e question for the jury is whether the defendant’s use of force was 
reasonable in light of the fact that he or she had instigated the fi ght.44 So if the defend-
ant gravely insulted the victim who responded by poking the defendant it is unlikely the 
defendant would then be entitled to respond with violence back. If, on the other hand, in 
response to an insult the victim produced a gun, then it appears more likely a jury will 
think the defendant can reasonably defend him or herself against an attack. So a key issue 
in such cases is whether the victim’s response to the initial provocation or instigation 
of the defendant is reasonable. Th is does not mean that the defence is unavailable sim-
ply because the defendant went to a place where he or she knew that he or she might be 
attacked and indeed was.45

38 Th ere are a few statutory provisions which set out diff erent rules. e.g., the off ence of child abduction 
is committed unless the defendant believes that the defendant had reasonable grounds to believe he or she 
was entitled to detain a child. A defendant who honestly, if unreasonably, believed he or she was entitled to 
detain a child could not seek to use s. 3 of the Criminal Law Act 1967 as a defence (R v Baker and Wilkins 
[1997] Crim LR 497 (CA)).

39 (1984) 78 Cr App R 276 (CA). 40 [1988] AC 130 (PC). See also Drane [2008] EWCA Crim 1746.
41 e.g. Owino [1995] Crim LR 743 (CA); Ashley v Chief Constable of Sussex Police [2008] UKHL 25. 

Although in the latter case it was held that where a person had an unreasonable belief that another was 
attacking them they could be liable to pay compensation in the law of tort.

42 Ashley v Chief Constable of Sussex Police [2008] UKHL 25, para. 17, per Lord Scott.
43 [2005] EWCA Crim 2951. See Spencer and Dingwall (2006) for criticism of this case.
44 Rashford [2006] EWCA Crim 3377. 45 Field [1972] Crim LR 435 (CA).
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R v Keane
[2010] EWCA Crim 2514

Aft er a night visiting pubs Daniel Keane was being given a lift  home by the victim and 
two women. Keane started to insult one of the women, including calling her a ‘chav’. 
Th is led to a fi ght between Keane and the victim in which the victim suff ered grievous 
bodily harm. On appeal a key question was whether the judge had correctly directed 
the jury on whether the defendant could rely on self-defence if he was the cause of the 
violence he was facing.

Lord Justice Hughes

17. . . . it is certainly true that it is not the law that the fact that a defendant either started the 
fi ght or entered it willingly is always and inevitably a bar to self-defence arising. The law is as 
stated by Lord Hope, then the Lord Justice General, in the Scottish case of Burns 1995 SLT 
1090 at 1093H. The Lord Justice General said this:

“ . . . it is now clear that the propositions in Hume and Macdonald that the accused must not have 
started the trouble, or provoked the quarrel, are stated too broadly. It is not accurate to say that a 
person who kills someone in a quarrel which he himself started, by provoking it or entering into it 
willingly, cannot plead self defence if his victim then retaliates. The question whether the plea of 
self defence is available depends, in a case of that kind, on whether the retaliation is such that the 
accused is entitled then to defend himself. That depends upon whether the violence offered by 
the victim was so out of proportion to the accused’s own actings as to give rise to the reasonable 
apprehension that he was in an immediate danger from which he had no other means of escape, 
and whether the violence which he then used was no more than was necessary to preserve his 
own life or protect himself from serious injury.”

The Lord Justice General was dealing with a homicide case in which the issue was risk to life 
or limb, but of course the principle applies equally to lesser levels of violence. The key post 
of that formulation of the law is the proposition that self-defence may arise in the case of an 
original aggressor but only where the violence offered by the victim was so out of proportion 
to what the original aggressor did that in effect the roles were reversed. That statement of 
the law has been approved in this court in at least two cases and it may be more. They are 
Balogun [1999] EWCA Crim. 2120 and Rashford [2005] EWCA Crim. 3377, albeit that in nei-
ther case was the conviction unsafe despite the absence of such a direction.

18. As to its practical application, we would commend attention to the recent decision of 
this court in Harvey [2009] EWCA Crim. 469, which judgment we shall append to the present 
judgment. We venture to suggest that practitioners will gain a good deal of help from Moses 
LJ’s treatment in Harvey of the proper approach to cases when self-defence arises. In that 
case the court considered a direction given by the judge inviting the jury to consider whether 
“the tables had been turned”. It seems to us that that kind of homely expression, like “the 
roles being reversed”, can quite well encapsulate the question which may arise if an original 
aggressor claims the ability to rely on self-defence. We would commend it as suitable for a 
great many cases, subject only to this reminder. Lord Hope’s formulation of the rule makes 
it clear that it is not enough to bring self-defence into issue that a defendant who started 
the fi ght is at some point during the fi ght for the time being getting the worst of it, merely 
because the victim is defending himself reasonably. In that event there has been no dispro-
portionate act by the victim of the kind that Lord Hope is contemplating. The victim has not 
been turned into the aggressor. The tables have not been turned in that particular sense. The 
roles have not been reversed.

Lord Justice Hughes

17. . . . it is certainly true that it is not the law that the fact that a defendant either started the
fi ght or entered it willingly is always and inevitably a bar to self-defence arising. The law is as
stated by Lord Hope, then the Lord Justice General, in the Scottish case of Burns 1995 SLTs
1090 at 1093H. The Lord Justice General said this:

“ . . . it is now clear that the propositions in Hume and Macdonald that the accused must not have
started the trouble, or provoked the quarrel, are stated too broadly. It is not accurate to say that a
person who kills someone in a quarrel which he himself started, by provoking it or entering into it
willingly, cannot plead self defence if his victim then retaliates. The question whether the plea of
self defence is available depends, in a case of that kind, on whether the retaliation is such that the
accused is entitled then to defend himself. That depends upon whether the violence offered by
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apprehension that he was in an immediate danger from which he had no other means of escape,
and whether the violence which he then used was no more than was necessary to preserve his
own life or protect himself from serious injury.”

The Lord Justice General was dealing with a homicide case in which the issue was risk to life
or limb, but of course the principle applies equally to lesser levels of violence. The key post
of that formulation of the law is the proposition that self-defence may arise in the case of an
original aggressor but only where the violence offered by the victim was so out of proportion
to what the original aggressor did that in effect the roles were reversed. That statement of
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case the court considered a direction given by the judge inviting the jury to consider whether
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it clear that it is not enough to bring self-defence into issue that a defendant who started
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19. . . . It may well be true that if D provokes V to hit him, and succeeds so that V gives way 
to the invitation, V is acting unlawfully when he does so. It does not however follow that D 
thereby becomes entitled to rely on self-defence. There are many situations where two peo-
ple are fi ghting and both are acting unlawfully, by which we mean other than in self-defence. 
It is true of every voluntary fi ght, challenge laid down and accepted. It is true of most fi ghts 
in which one person deliberately incites and the other cheerfully responds with an unlawful 
use of force. We need to say as clearly as we may that it is not the law that if a defendant sets 
out to provoke another to punch him and succeeds, the defendant is then entitled to punch 
the other person. What that would do would be to legalise the common coin of the bully 
who confronts his victim with taunts which are deliberately designed to provide an excuse 
to hit him. The reason why it is not the law is that underlying the law of self-defence is the 
commonsense morality that what is not unlawful is force which is reasonably necessary. The 
force used by the bully in the situation postulated is not reasonably necessary. On the con-
trary, it has been engineered entirely unreasonably by the defendant. Exactly the same point 
emerges clearly from Lord Hope’s formulation in Burns. In the situation postulated there has 
been no disproportionate reaction from the victim which removes from the defendant the 
quality of the aggressor and reverses the roles. Of course it might be different if the defend-
ant set out to provoke a punch and the victim unexpectedly and disproportionately attacked 
him with a knife.

Appeal dismissed.

. excessive use of force
As the House of Lords in Clegg46 has confi rmed, there is no defence if the defendant is justi-
fi ed in using some force, but uses an excessive degree of violence. Th eir Lordships rejected 
an argument that if a defendant is charged with murder and has used excessive force in 
self-defence he or she should be convicted of manslaughter. Th e House of Lords held that the 
creation of such a defence would be a matter for Parliament.

. has the human rights act  changed 
the law?
Andrew Ashworth has suggested that the law on private defence may be challenged under 
the Human Rights Act, at least in the case of murder. He points to Article 2 of the European 
Convention on Human Rights (ECHR), which protects the right to life:

(1) Everyone’s right to life shall be protected by law. No one shall be deprived of his life inten-
tionally save in the execution of a sentence of a court following his conviction of a crime 
for which this penalty is provided by law.

(2) Deprivation of life shall not be regarded as infl icted in contravention of this Article when 
it results from the use of force which is no more than absolutely necessary:

(a) in the defence of any person from unlawful violence;

46 [1995] 1 AC 482 (HL).
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(b) in order to effect a lawful arrest47 or to prevent the escape of a person lawfully 
detained;

(c) in action lawfully taken for the purpose of quelling a riot or insurrection.

Article 2 makes it clear in paragraph 2(a) that the taking of life is permissible if it is in the 
defence of a person. However, the European Court has interpreted paragraph 2(a) to mean 
that it can be relied upon only where the force is absolutely necessary and strictly propor-
tionate.48 Th e Court has accepted that paragraph 2(a) can apply in a case where a person 
mistakenly believes someone is in need of defence, but only if that mistaken belief is based 
on good reasons.49 However, in deciding what constitutes a good reason the Court will take 
into account the fact that a decision to use force may have had to be made in the heat of the 
moment.50 Th is suggests two ways in which the law on self-defence in English and Welsh law 
falls short of that expected in the ECHR:

Th e level of force that may be used: the killing must be absolutely necessary and (1) 
strictly proportionate according to the European Court, but only reasonable under 
the English and Welsh law.
Whether the defence can be used if the defendant mistakenly believes he or she or (2) 
another is being attacked: only if that mistake is based on a good reason according to 
the European Court, but as long as it is genuinely held under English and Welsh law.

In the following passage, Fiona Leverick summarizes her argument that the law on self-
defence will need to be reconsidered in the light of the Human Rights Act:51

F. Leverick, ‘Is English Self-defence Law Incompatible with Article 2 of the 
ECHR?’ [2002] Criminal Law Review 347 at 361

The purpose of this paper was to assess the claim that in allowing an honest unreasonable 
mistake to ground an acquittal on the basis of self-defence, English law is contrary to Article 2 
of the ECHR. The reason for this claim is that, in allowing the unreasonably mistaken defend-
ant to escape punishment in this way, English law fails to respect the right to life of the person 
who, through no fault of their own, is mistaken for an attacker. An examination of relevant 
case law leads to the conclusion that the substance of English law does indeed contravene 
Article 2. It had been suggested that because killing in self-defence is not an intentional kill-
ing, Article 2 does not apply. Regardless of the theoretical merits of this suggestion, it can be 
dismissed as it has consistently been held that self-defensive killing does fall to be assessed 
under Article 2. Further, an examination of relevant cases shows that the court has consist-
ently required that a mistaken belief in the need to use self-defensive force be based on good 
reasons. It is also clear, from cases such as A v. United Kingdom and X and Y v. Netherlands, 

47 As J.C. Smith (1994) points out, the suggestion that one can kill in order to arrest someone is bizarre. 
In ‘the course of ’ rather than ‘in order to’ might have been better wording.

48 Andronicou and Constantinou v Cyprus (1998) 25 EHRR 491 (ECtHR).
49 McCann v UK (1996) 21 EHRR 97 (ECtHR) and Andronicou and Constantinou v Cyprus (1998) 25 

EHRR 491 (ECtHR). In McCann the European Court of Human Rights explained that law enforcement 
operations must be organized so as to ‘minimise to the greatest extent possible, recourse to lethal force’.

50 Andronicou and Constantinou v Cyprus (1998) 25 EHRR 491 (ECtHR).
51 For further development of this argument, see Leverick (2007: ch. 10).
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that a violation of the Convention can take place when there has been a failure on the part 
of the State to provide a criminal law sanction that protects its citizens from the violent 
acts of other individuals, regardless of whether these individuals were State offi cials or 
private citizens. This is not to say that the Convention would necessarily require English 
law to convict the unreasonably mistaken self-defender of murder. It may be that a convic-
tion for a lesser offence, such as manslaughter, is suffi cient. Consideration of the degree 
of punishment appropriate in such circumstances is outside the scope of this paper. The 
point is that English law as it stands at present contains no sanctions whatsoever for the 
defendant who deprives another of her life in the unreasonable belief that she was an 
attacker.

Th e argument against this view is that the criminal law is simply stating that a defendant 
who kills believing him or herself to be under attack does not deserve punishment. It is 
not in any sense authorizing or permitting the defendant to take the victim’s life. It is not, 
therefore, showing a lack of respect for the victim’s life, but rather attempting to assess the 
blameworthiness of the defendant. Th e criminal law does not criminalize all negligent kill-
ings, and aft er all we do not say that the defence of insanity fails to protect the right to life of 
those who are killed by the insane.52

Of course Article 2 is not relevant in cases of non-deadly force. However, in non-fatal 
cases Article 3 or 8 may be relevant because they require protection of citizens from tor-
ture or inhuman or degrading treatment, and interferences with their physical or moral 
integrity.53
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 necessity
. the meaning of necessity
Unfortunately there has been some confusion over the terminology used in relation to the 
defence of necessity in criminal law.54 Th e term has been used in at least three diff erent 
senses: →4 (p.755)

Th e majority of the academic materials have used the term ‘necessity’ to refer to a (1) 
defence that the defendant did ‘the lesser of two evils’: in other words that the defend-
ant was in a situation which meant that whatever he or she did would result in harm 
being caused and the defendant chose the course of action which resulted in the least 
harm.
Some cases have used the term ‘necessity’ to mean duress of circumstances.(2) 55 In one 
case the Court of Appeal talked of ‘necessity of circumstances’56 which only increases 
the confusion.
Sometimes necessity is used to describe an overarching doctrine which explains self-(3) 
defence, duress, and the ‘lesser of two evils’;57 the overarching theme being that the 
defendant was placed in an emergency of some kind and what the defendant did was 
necessary to avoid a harm.

In this book necessity will be used in the fi rst sense (the lesser of two evils).
It should be stated immediately that the courts have not accepted a general defence of 

necessity. Th e straightforward claim, ‘I broke the law but there would have been even worse 
consequences had I obeyed the law’, will not in itself lead to an acquittal.58 However, there 
are plenty of examples where the defence of necessity in eff ect is recognized, even if it is not 
called necessity or recognized as a general defence.

. cases denying the existence of a general 
defence of necessity
Th e courts have been consistent in denying a general defence of necessity. In Southwark LBC 
v Williams59 the Court of Appeal held that homeless people seeking temporary refuge in 
empty accommodation had committed trespass. Th ey could not rely on a defence that the 
trespass was a lesser wrong than their suff ering. Lord Denning explained:

if hunger were once allowed to be an excuse for stealing, it would open a door through which 
all kinds of lawlessness and disorder would pass. . . . If homelessness were once admitted as 
a defence to trespass, no one’s house could be safe. Necessity would open a door which no 
man could shut.60

54 Schopp (1998: ch. 6); Brudner (1987); S. Gardner (1991b).
55 Martin (1989) 88 Cr App R 343 (CA), but not all (see Cichon v DPP [1994] Crim LR 918).
56 Quayle [2005] EWCA Crim 1415.
57 Walker LJ in Re A (Children) (Conjoined Twins: Surgical Separation) [2001] 2 WLR 480 (CA).
58 Quayle [2005] EWCA Crim 1415. 59 [1971] 1 Ch 734 (CA).
60 Southwark LBC v Williams [1971] 2 All ER 175, 179.
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man could shut.60
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To similar eff ect, in Kitson61 a drunk man who had fallen asleep in the back of his car awoke 
to fi nd the car moving down a hill, and he steered the car to safety, avoiding any injury. He 
was still convicted of a drink-driving off ence. Th e fact that the man was acting in a way soci-
ety would have wanted him to act was welcomed. He was still guilty of the off ence.62

One of the most famous cases in English law is oft en used to stress that necessity is not a 
defence to murder: Dudley and Stephens.63 Th ere three men and a boy were shipwrecked in 
an open boat with no food or water. Aft er several days the men killed the boy who was now 
very ill. Th ey ate him and therefore managed to survive until they were rescued. In essence 
the three men claimed that had they not eaten the cabin boy all four of them would have 
died. Th erefore the killing of the cabin boy was the lesser of two evils. Th eir defence failed 
and they were convicted of murder and sentenced to death, although their sentences were 
commuted to six months’ imprisonment. Th e exact ratio decidendi of the case has been 
much debated, although in Howe64 the House of Lords regarded the case as one setting down 
the general rule that necessity is not a defence to murder. As we shall see in Re A (Children) 
(Conjoined Twins: Surgical Separation),65 the majority of the Court of Appeal gave the deci-
sion a narrower interpretation.66

Despite the denial of a general defence of necessity, in fact a limited defence of necessity is 
recognized at common law and in some statutes.

. the limited defence of necessity at common law
Despite the denial of a general defence of necessity the courts have been willing to accept a 
defence of necessity in special defi ned circumstances:

(1) Where the defendant damages or steals another’s property in the public interest (e.g. 
in order to create a fi rebreak he or she pulls down someone’s house).67

(2) Where the defendant damages the defendant’s property or interferes with another’s 
property in order to save his or her own person or property (e.g. where the defendant dam-
ages another’s property to prevent the spread of fi re onto his or her own land).68

(3) Where actions taken for the benefi t of another person where that person is unable to 
consent. In Re F (Mental Patient: Sterilisation)69 the doctrine was relied upon to authorize 
the sterilization of a mentally ill woman. Th e House of Lords found that the operation would 
be in her best interests and that she was unable to consent; necessity could therefore be 
relied upon.70 Another example Lord Goff  gave in that case was of a defendant who pushed a 
person out of the way of an oncoming vehicle. He was careful to limit this principle to cases 
where the ‘victim could not consent’ (e.g. was incompetent) or there was no time to obtain 
the victim’s consent (e.g. the cases where a person was about to be run over).71 Where the vic-
tim is competent and able to give consent and refuses to do so then it is unlawful to provide 
treatment to that patient, even if to do so would be in their best interests.72

61 (1955) 39 Cr App R 66 (CA).
62 Confi rmed in Pommell [1995] 2 Cr App R 607 (CA) and Shayler [2001] 1 WLR 2206 (CA).
63 (1884) 14 QBD 273. 64 [1987] AC 417 (HL). 65 [2001] 2 WLR 480 (CA).
66 See further Bohlander (2006a).
67 Re F (Mental Patient: Sterilisation) [1989] 2 All ER 545, 564–5 (HL). 68 Ibid.
69 [1990] 2 AC 1 (HL). 70 Now such a case would be dealt with by the Mental Capacity Act 2005.
71 See Herring (2009c) for a discussion of the use of necessity with vulnerable adults.
72 St George’s Healthcare NHS Trust v S [1999] Fam 26 (CA).
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(4) It is permissible for a police constable to direct people to break traffi  c regulations if 
that is necessary and reasonable to protect life or property.73 Further, obeying such a direc-
tion does not infringe the law.

(5) A very limited category of necessity as a defence to murder was recognized in Re A 
(Children) (Conjoined Twins: Surgical Separation).74 Although their Lordships were willing 
to recognize the availability of necessity on the highly unusual facts of that particular case, 
it is diffi  cult to discover a general principle. Th e case is excerpted below:

Re A (Children) (Conjoined Twins: Surgical Separation)
[2001] Fam 147 (CA)75

Jodie and Mary were conjoined twins, born joined at the lower abdomen. Jodie was 
described as a bright and alert baby. Mary however had a ‘primitive brain’, no eff ective 
heart or lung function, and was alive only because a common artery enabled Jodie to 
circulate the blood for both of them. Jodie was capable of living independently of Mary, 
but Mary could not exist apart from Jodie. Doctors at the hospital wished to perform 
an operation which would separate the twins. If performed, the operation would lead 
to the death of Mary, but it was hoped it would save the life of Jodie. Th e parents of the 
twins refused to consent to the operation. Th e hospital applied to the court for a declara-
tion that the operation would be lawful. Th e judge concluded that the operation would 
be in the best interests of both twins because Mary’s continued existence was harmful 
to Jodie. Th e case was taken to the Court of Appeal. (Th is case raises complex issues of 
medical and family law. Th e extracts here will focus on the criminal law aspects, but 
they are only part of the court’s reasoning.)

Lord Justice Ward

[Having decided that if the doctors performed the operation and Mary were to die they would 
intentionally kill Mary, which would be murder, Ward LJ went on to consider whether there 
was any defence the doctors could rely on:]

7 Unlawfully

7.1 The search for settled principle

The search for settled principle is diffi cult where the law is as uncertain in this area as 
Brooke LJ’s masterly analysis has shown it to be. Doing the best I can, I have come to these 
conclusions.

7.2 Necessity

Necessity in the R v Dudley and Stephens sense arises where A kills B to save his own life. 
The threat to A’s life is posed by the circumstances, rather than an act of threat by B on A in 
conventional self-defence terms.

73 Johnson v Phillips [1975] 3 All ER 682. Th e case involved a police offi  cer who directed a driver to reverse 
the wrong way down a one-way street to enable an ambulance to attend an incident.

74 [2001] 2 WLR 480 (CA).   75 Ibid.
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7.3 Duress

Similar considerations apply to duress. There is, of course, a difference between them but as 
Lord Hailsham of St Marylebone LC said in R v Howe [1987] 1 AC 417 at 429:

‘This, however, is, in my view a distinction without a relevant difference, since on this view duress 
is only that species of the genus of necessity which is caused by wrongful threat. I cannot see that 
there is any way in which a person of ordinary fortitude can be excused from one type of pressure 
on his will rather than the other.’

7.4 The policy of the law

The policy of the law is to prevent A being judge in his own cause of the value of his life 
over B’s life or his loved one C’s life, and then being executioner as well. The policy of the 
law was expressed in similar terms in Hale’s Pleas of the Crown (1 Hale PC (1778) 51), and 
Blackstone’s Commentaries on the Laws of England (4 Bl Com (1857 edn) 28). Blackstone 
wrote that a man under duress ‘ought rather to die himself than escape by the murder of an 
innocent’. The sanctity of life and the inherent equality of all life prevails. . . . 

[Ward LJ also quoted from Howe to support this proposition.]

7.5 A legal duty?

The fi rst important feature is that the doctors cannot be denied a right of choice if they are 
under a duty to choose. They are under a duty to Mary not to operate because it will kill 
Mary, but they are under a duty to Jodie to operate because not to do so will kill her. . . . 

7.6 The effect of a confl ict of duty

. . . 
What are the doctors to do if the law imposes upon them a duty which they cannot 

perform without being in breach of Mary’s right to life if at the same time the respecting 
of her right puts them in breach of the equally serious duty of respecting Jodie’s right to 
life? A resort to a sanctity of life argument does not enable both rights to receive the equal 
protection the doctrine is supposed to provide each of them equally. In those circumstances 
it seems to me that the law must allow an escape through choosing the lesser of the two 
evils. The law cannot say, ‘heads I win, tails you lose’. Faced as they are with an apparently 
irreconcilable confl ict, the doctors should be in no different position from that in which the 
court itself was placed in the performance of its duty to give paramount consideration to the 
welfare of each child. The doctors must be given the same freedom of choice as the court 
has given itself and the doctors must make that choice along the same lines as the court 
has done, giving the sanctity of life principle its place in the balancing exercise that has to be 
undertaken. The respect the law must have for the right to life of each must go in the scales 
and weigh equally but other factors have to go in the scales as well. For the same reasons 
that led to my concluding that consent should be given to operate so the conclusion has to 
be that the carrying out of the operation will be justifi ed as the lesser evil and no unlawful 
act would be committed.

I should emphasise that the doctors do not cease to owe Mary a duty of care, they must 
continue to furnish such treatment and nursing care as may be appropriate to ensure that 
she suffers the least pain and distress and retains the greatest dignity until her life comes to 
an end.

7.3 Duress

Similar considerations apply to duress. There is, of course, a difference between them but as
Lord Hailsham of St Marylebone LC said in R v Howe [1987] 1 AC 417 at 429:e

‘This, however, is, in my view a distinction without a relevant difference, since on this view duress
is only that species of the genus of necessity which is caused by wrongful threat. I cannot see that
there is any way in which a person of ordinary fortitude can be excused from one type of pressure
on his will rather than the other.’

7.4 The policy of the law
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The fi rst important feature is that the doctors cannot be denied a right of choice if they are
under a duty to choose. They are under a duty to Mary not to operate because it will kill
Mary, but they are under a duty to Jodie to operate because not to do so will kill her. . . . 
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of her right puts them in breach of the equally serious duty of respecting Jodie’s right to
life? A resort to a sanctity of life argument does not enable both rights to receive the equal
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and weigh equally but other factors have to go in the scales as well. For the same reasons
that led to my concluding that consent should be given to operate so the conclusion has to
be that the carrying out of the operation will be justifi ed as the lesser evil and no unlawful
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7.7 Offending the sanctity of life principle

The second reason why the right of choice should be given to the doctors is that the pro-
posed operation would not in any event offend the sanctity of life principle. That principle 
may be expressed in different ways but they all amount to the same thing. Some might say 
that it demands that each life is to be protected from unjust attack. Some might say as the 
joint statement by the Anglican and Roman Catholic bishops did in the aftermath of the Bland 
judgment that because human life is a gift from God to be preserved and cherished, the delib-
erate taking of human life is prohibited except in self-defence or the legitimate defence of 
others. The Archbishop defi nes it in terms that human life is sacred, that is inviolable, so that 
one should never aim to cause an innocent person’s death by act or omission. I have added 
the emphases. The reality here—harsh as it is to state it, and unnatural as it is that it should be 
happening—is that Mary is killing Jodie. That is the effect of the incontrovertible medical evi-
dence and it is common ground in the case. Mary uses Jodie’s heart and lungs to receive and 
use Jodie’s oxygenated blood. This will cause Jodie’s heart to fail and cause Jodie’s death 
as surely as a slow drip of poison. How can it be just that Jodie should be required to tolerate 
that state of affairs? One does not need to label Mary with the American terminology which 
would paint her to be ‘an unjust aggressor’, which I feel is wholly inappropriate language for 
the sad and helpless position in which Mary fi nds herself. I have no diffi culty in agreeing that 
this unique happening cannot be said to be unlawful. But it does not have to be unlawful. 
The six-year-old boy indiscriminately shooting all and sundry in the school playground is not 
acting unlawfully for he is too young for his acts to be so classifi ed. But is he ‘innocent’ within 
the moral meaning of that word as used by the Archbishop? I am not qualifi ed to answer that 
moral question because, despite an assertion—or was it an aspersion—by a member of the 
Bar in a letter to The Times that we, the judges, are proclaiming some moral superiority in this 
case, I for my part would defer any opinion as to a child’s innocence to the Archbishop for that 
is his territory. If I had to hazard a guess, I would venture the tentative view that the child is not 
morally innocent. What I am, however, competent to say is that in law killing that six-year-old 
boy in self-defence of others would be fully justifi ed and the killing would not be unlawful. 
I can see no difference in essence between that resort to legitimate self-defence and the 
doctors coming to Jodie’s defence and removing the threat of fatal harm to her presented by 
Mary’s draining her life-blood. The availability of such a plea of quasi self-defence, modifi ed 
to meet the quite exceptional circumstances nature has infl icted on the twins, makes inter-
vention by the doctors lawful.

8 Conclusion

For these reasons, very shortly expressed, I conclude that the operation which I would per-
mit can be lawfully carried out.

Lord Justice Brooke

Conclusion

I have considered very carefully the policy reasons for the decision in R v Dudley and Stephens, 
supported as it was by the House of Lords in R v Howe. These are, in short, that there were 
two insuperable objections to the proposition that necessity might be available as a defence 
for the Mignonette sailors. The fi rst objection was evident in the court’s questions: who is to 
be the judge of this sort of necessity? By what measure is the comparative value of lives to be 
measured? The second objection was that to permit such a defence would mark an absolute 
divorce of law from morality.

7.7 Offending the sanctity of life principle

The second reason why the right of choice should be given to the doctors is that the pro-
posed operation would not in any event offend the sanctity of life principle. That principle
may be expressed in different ways but they all amount to the same thing. Some might say
that it demands that each life is to be protected from unjust attack. Some might say as the
joint statement by the Anglican and Roman Catholic bishops did in the aftermath of the Bland
judgment that because human life is a gift from God to be preserved and cherished, the delib-
erate taking of human life is prohibited except in self-defence or the legitimate defence of
others. The Archbishop defi nes it in terms that human life is sacred, that is inviolable, so that
one should never aim to cause an innocent person’s death by act or omission. I have added
the emphases. The reality here—harsh as it is to state it, and unnatural as it is that it should be
happening—is that Mary is killing Jodie. That is the effect of the incontrovertible medical evi-
dence and it is common ground in the case. Mary uses Jodie’s heart and lungs to receive and
use Jodie’s oxygenated blood. This will cause Jodie’s heart to fail and cause Jodie’s death
as surely as a slow drip of poison. How can it be just that Jodie should be required to tolerate
that state of affairs? One does not need to label Mary with the American terminology which
would paint her to be ‘an unjust aggressor’, which I feel is wholly inappropriate language for
the sad and helpless position in which Mary fi nds herself. I have no diffi culty in agreeing that
this unique happening cannot be said to be unlawful. But it does not have to be unlawful.
The six-year-old boy indiscriminately shooting all and sundry in the school playground is not
acting unlawfully for he is too young for his acts to be so classifi ed. But is he ‘innocent’ within
the moral meaning of that word as used by the Archbishop? I am not qualifi ed to answer that
moral question because, despite an assertion—or was it an aspersion—by a member of the
Bar in a letter to The Times that we, the judges, are proclaiming some moral superiority in this
case, I for my part would defer any opinion as to a child’s innocence to the Archbishop for that
is his territory. If I had to hazard a guess, I would venture the tentative view that the child is not
morally innocent. What I am, however, competent to say is that in law killing that six-year-old
boy in self-defence of others would be fully justifi ed and the killing would not be unlawful.
I can see no difference in essence between that resort to legitimate self-defence and the
doctors coming to Jodie’s defence and removing the threat of fatal harm to her presented by
Mary’s draining her life-blood. The availability of such a plea of quasi self-defence, modifi ed
to meet the quite exceptional circumstances nature has infl icted on the twins, makes inter-
vention by the doctors lawful.

8 Conclusion

For these reasons, very shortly expressed, I conclude that the operation which I would per-
mit can be lawfully carried out.

Lord Justice Brooke

Conclusion

I have considered very carefully the policy reasons for the decision in R v Dudley and Stephens, 
supported as it was by the House of Lords in R v Howe. These are, in short, that there were 
two insuperable objections to the proposition that necessity might be available as a defence
for the Mignonette sailors. The fi rst objection was evident in the court’s questions: who is to
be the judge of this sort of necessity? By what measure is the comparative value of lives to be
measured? The second objection was that to permit such a defence would mark an absolute
divorce of law from morality.
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In my judgment, neither of these objections are dispositive of the present case. Mary is, 
sadly, self-designated for a very early death. Nobody can extend her life beyond a very short 
span. Because her heart, brain and lungs are for all practical purposes useless, nobody would 
have even tried to extend her life artifi cially if she had not, fortuitously, been deriving oxygen-
ated blood from her sister’s bloodstream.

It is true that there are those who believe most sincerely—and the Archbishop of 
Westminster is among them—that it would be an immoral act to save Jodie, if by saving 
Jodie one must end Mary’s life before its brief allotted span is complete.

For those who share this philosophy, the law, recently approved by Parliament, which 
permits abortion at any time up to the time of birth if the conditions set out in s 1(1)(d) of 
the Abortion Act 1967 (as substituted) are satisfi ed, is equally repugnant. But there are also 
those who believe with equal sincerity that it would be immoral not to assist Jodie if there 
is a good prospect that she might live a happy and fulfi lled life if this operation is performed. 
The court is not equipped to choose between these competing philosophies. All that a court 
can say is that it is not at all obvious that this is the sort of clear-cut case, marking an absolute 
divorce from law and morality, which was of such concern to Lord Coleridge and his fellow 
judges.

There are sound reasons for holding that the existence of an emergency in the normal 
sense of the word is not an essential prerequisite for the application of the doctrine of neces-
sity. The principle is one of necessity, not emergency: see Lord Goff (in Re F (mental patient: 
sterilisation) [1990] 2 AC 1 at 75), the Law Commission in its recent report (Law Com No 218 
(1993), paras 35.5 to 35.6), and Wilson J in Perka v R (1984) 13 DLR (4th) 1 at 33.

There are also sound reasons for holding that the threat which constitutes the harm to be 
avoided does not have to be equated with ‘unjust aggression’, as Professor Glanville Williams 
has made clear in s 26.3 of the 1983 edition of his book. None of the formulations of the 
doctrine of necessity which I have noted in this judgment make any such requirement: in this 
respect it is different from the doctrine of private defence.

If a sacrifi cial separation operation on conjoined twins were to be permitted in circum-
stances like these, there need be no room for the concern felt by Sir James Stephen that 
people would be too ready to avail themselves of exceptions to the law which they might 
suppose to apply to their cases (at the risk of other people’s lives). Such an operation is, and 
is always likely to be, an exceptionally rare event, and because the medical literature shows 
that it is an operation to be avoided at all costs in the neonatal stage, there will be in practi-
cally every case the opportunity for the doctors to place the relevant facts before a court for 
approval (or otherwise) before the operation is attempted.

According to Sir James Stephen, there are three necessary requirements for the applica-
tion of the doctrine of necessity: (i) the act is needed to avoid inevitable and irreparable evil; 
(ii) no more should be done than is reasonably necessary for the purpose to be achieved; and 
(iii) the evil infl icted must not be disproportionate to the evil avoided.

Given that the principles of modern family law point irresistibly to the conclusion that the 
interests of Jodie must be preferred to the confl icting interests of Mary, I consider that all 
three of these requirements are satisfi ed in this case.

Finally, the doctrine of the sanctity of life respects the integrity of the human body. The pro-
posed operation would give these children’s bodies the integrity which nature denied them.

For these reasons I, too, would dismiss this appeal.

Lord Justice Robert Walker

Of the many real and imagined examples put before the court it is worth mentioning two 
incidents which really did happen, although neither was the subject of a court decision. One 
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Given that the principles of modern family law point irresistibly to the conclusion that the
interests of Jodie must be preferred to the confl icting interests of Mary, I consider that all
three of these requirements are satisfi ed in this case.

Finally, the doctrine of the sanctity of life respects the integrity of the human body. The pro-
posed operation would give these children’s bodies the integrity which nature denied them.

For these reasons I, too, would dismiss this appeal.

Lord Justice Robert Walker

Of the many real and imagined examples put before the court it is worth mentioning two
incidents which really did happen, although neither was the subject of a court decision. One
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is the awful dilemma which faced the commander of an Australian warship, in peacetime, 
when a very serious fi re occurred in the engine room. He ordered the engine room to be 
sealed off and fl ooded with inert gas, in order to save the ship and the rest of the crew, 
although the order meant certain death for anyone who was still alive in the engine room. 
The other is the equally awful dilemma of a mountaineer, Simon Yates, who held his fellow 
climber, Joe Simpson, after he had slipped and was dangling on a rope over a precipice at 
19,000 feet in the Andes. Yates held Simpson for an hour, unable to recover him and becom-
ing increasingly exhausted. Yates then cut the rope. Almost miraculously Simpson landed 
on a snowy ice bridge 100 feet below, and survived. When they met again Simpson said to 
Yates, ‘You did right’. This incident is mentioned in Professor Smith’s 1989 Hamlyn Lectures, 
Justifi cation and Excuse in the Criminal Law (1989) (p 79).

The House of Lords has made clear that a doctrine of necessity does form part of the 
common law: see Re F (mental patient: sterilisation) [1990] 2 AC 1 (especially in the speech 
of Lord Goff ([1990] 2 AC 1 at 74–78) and R v Bournewood Community and Mental Health 
NHS Trust, ex p L (Secretary of State for Health) [1999] 1 AC 458. In the latter case Lord Goff 
said:

‘The concept of necessity has its role to play in all branches of our law of obligations—in contract 
(see the cases on agency of necessity); in tort (see Re F ); in restitution (see the sections on neces-
sity in the standard books on the subject) and in our criminal law. It is therefore a concept of great 
importance. It is perhaps surprising, however, that the signifi cant role it has to play in the law of 
torts has come to be recognized at so late a stage in the development of our law.’ (See [1999] 1 
AC 458 at 490.)

 . . . 
In truth there is no helpful analogy or parallel to the situation which the court has to con-

sider in this case. It is unprecedented and paradoxical in that in law each twin has the right 
to life, but Mary’s dependence on Jodie is severely detrimental to Jodie, and is expected to 
lead to the death of both twins within a few months. Each twin’s right to life includes the 
right to physical integrity, that is the right to a whole body over which the individual will, on 
reaching an age of understanding, have autonomy and the right to self-determination: see 
the citations from Bland’s case collected in St George’s Healthcare NHS Trust v S [1999] Fam 
26 at 43–45.

In the absence of Parliamentary intervention the law as to the defence of necessity is going 
to have to develop on a case by case basis, as Rose LJ said in R v Abdul-Hussain. I would 
extend it, if it needs to be extended, to cover this case. It is a case of doctors owing confl ict-
ing legal (and not merely social or moral) duties. It is a case where the test of proportionality 
is met, since it is a matter of life and death, and on the evidence Mary is bound to die soon in 
any event. It is not a case of evaluating the relative worth of two human lives, but of undertak-
ing surgery without which neither life will have the bodily integrity (or wholeness) which is its 
due. It should not be regarded as a further step down a slippery slope because the case of 
conjoined twins presents an unique problem.

There is on the facts of this case some element of protecting Jodie against the unnatural 
invasion of her body through the physical burden imposed by her conjoined twin. That ele-
ment must not be overstated. It would be absurd to suggest that Mary, a pitiful and innocent 
baby, is an unjust aggressor. Such language would be even less acceptable than dismissing 
Mary’s death as a ‘side-effect’. Nevertheless, the doctors’ duty to protect and save Jodie’s 
life if they can is of fundamental importance to the resolution of this appeal.

Declaration accordingly.
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It will be noted that Brooke LJ quoted with approval three requirements for the defence of 
necessity:

the act is needed to avoid inevitable and irreparable evil;(1) 
no more should be done than is reasonably necessary for the purpose to be achieved; (2) 
and
the evil infl icted must not be disproportionate to the evil avoided.(3) 

Th e diffi  culty with these three requirements is that they would have provided a defence for 
the defendants in Dudley and Stephens, although all the members of the Court of Appeal 
were in agreement that that decision was correct. It may therefore be safest to state that the 
present approach of the courts is that necessity was available on the facts of Re A, and may be 
in analogous cases, but the courts will develop the law on a case-by-case basis. A discussion 
of how the courts might develop a more principled approach to necessity in these kinds of 
cases can be found in Part II of this chapter.

. implied recognition of necessity
Although necessity is rarely recognized expressly, Peter Glazebrook has argued that 
there is ‘concealed defence of necessity’. He argues that, even in cases where it is not 
openly recognized as a defence, the principle that a person should not be guilty of doing 
the lesser of two evils inf luences the courts’ reasoning. Indeed there are very few cases 
where a defendant is convicted after doing an act which was the lesser of two evils.76

In some cases where the defendant has done the lesser of two evils no prosecution is 
brought;77 in others the magistrates or jury acquit even if technically an offence was 
committed. Peter Glazebrook had argued that there is a general principle of statutory 
interpretation:

that it requires clear and unambiguous language before the courts will hold that a statutory 
provision was intended to apply to cases in which more harm will, in all probability, be caused 
by complying with it than by contravening it.78

In fact this is probably part of the normal rule that a statute should be interpreted in such 
a way as to give eff ect to the purpose of the statute. An example may be Bourne79 where the 
defendant (a surgeon) was charged under section 58 of the Off ences Against the Person Act 
1861 with unlawfully procuring a miscarriage. Th e surgeon had performed an abortion on a 
suicidal 14-year-old who had been the victim of rape. MacNaughten J held that because the 
doctor had performed the operation in order to save the girl’s life he had not acted unlaw-
fully. Without saying so explicitly MacNaughten J appears to have been reading the defence 
of necessity into the word ‘unlawful’ in the statute.80

76 Kitson (1955) 39 Cr App R 66 (CA) and Dudley and Stephens (1884) 14 QBD 273 are arguably two 
such cases.

77 See the ‘Herald of Free Enterprise’ case discussed at p.764. 78 Glazebrook (1972: 93).
79 [1938] 3 All ER 615.
80 See also Cichon v DPP [1994] Crim LR 918 and Gillick v West Norfolk and Wisbech AHA [1986] AC 

112 (HL).

that it requires clear and unambiguous language before the courts will hold that a statutory
provision was intended to apply to cases in which more harm will, in all probability, be caused
by complying with it than by contravening it.78
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. duress of circumstances
In some cases where the defendant does the lesser of two evils he or she will be able to rely 
on the defence of duress of circumstances. As will be discussed below, duress provides a 
defence where the defendant reasonably believes that the circumstances are such that unless 
he or she commits a crime he or she or another will suff er death or serious injury and that 
a reasonable person in the same situation would have committed the crime. Th is defence 
clearly overlaps to some extent with necessity. Being faced with the threat of death which 
the defendant avoids by driving through a red light would fall under the defence of duress 
of circumstances, it would also be said to be the lesser of two evils. However, duress of cir-
cumstances is in some sense narrower and in some sense wider than necessity. It is narrower 
in that duress of circumstances is not available in order to avoid a threat less than death or 
grievous bodily harm. However, where it is available necessity may provide a defence even 
where the harm threatened is less than serious harm. Duress of circumstances is wider than 
a necessity defence would be, in that it covers the situation where the defendant reasonably 
believed there to be a threat of death or serious injury, even if there was in fact no such threat. 
A necessity defence would not cover such a situation.81 Further, if the defendant was threat-
ened with grievous bodily harm unless he or she caused grievous bodily harm, although the 
two kinds of harm may be the same and so he or she may not be able to rely on necessity, 
he or she may be able to rely on duress of circumstances and argue that a reasonable person 
would have given in to the threat.

F U RT H E R R E A DI NG
Bohlander, M. (2006) ‘Of Shipwrecked Sailors, Unborn Children, Conjoined Twins 

and Hijacked Airplanes—Taking Human Life and the Defence of Necessity’ Journal 
of Criminal Law 70: 147.

—— (2006) ‘In Extremis—Hijacked Airplanes, “Collateral Damage” and the Limits of 
Criminal Law’ Criminal Law Review 579.

Elliott, D. (1989) ‘Necessity, Duress and Self-Defence’ Criminal Law Review 611.
Gardner, S. (2005) ‘Direct Action and the Defence of Necessity’ Criminal Law Review 

371.
Glazebrook, P. (1972) ‘Th e Necessity Plea in English Criminal Law’ Cambridge Law 

Journal 31: 87.
Ost, S. (2005) ‘Euthanasia and the Defence of Necessity’ Criminal Law Review 355.

 chastisement
In the past the common law defence of lawful chastisement permitted one person to hit 
another over whom they exercised power. Th is covered the chastisement of apprentices, 
children, or servants. Nowadays the defence has been restricted to the chastisement of chil-
dren and is available only to parents and those who have parental responsibility for the 

81 Unless the necessity defence was modifi ed to cover the case where the defendant reasonably believed 
that he was acting in doing the lesser of two evils.
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child.82 Further it is not available if actual bodily harm or more serious injury has been 
caused. Section 58 of the Children Act 2004 now provides:

(1) In relation to any offence specifi ed under subsection (2), battery of a child cannot be justi-
fi ed on the ground that it constituted reasonable punishment.

(2) The offences referred to in subsection (1) are—

(a) an offence under section 18 or 20 of the Offences Against the Person Act 1861 
(wounding and causing grievous bodily harm);

(b) an offence under section 47 of that Act (assault occasioning actual bodily harm);

(c) an offence under section 1 of the Children and Young Persons Act 1933.

In eff ect then, reasonable chastisement will only provide a defence to an assault or battery. 
Any punishment involving greater force than this will be unlawful. Critics of the new law 
may complain that it fails to give suffi  cient guidance to parents because the line between a 
battery and actual bodily harm is so unclear. Others might complain that the law still allows 
parents to hit children in a way which would be a criminal off ence if done to an adult.
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 consent
Th is defence was discussed in Chapter 6.

 duress
DE F I N I T ION
Duress is a defence to all crimes except murder, attempted murder, and certain forms of 
treason. To establish the defence a defendant must show that:

he or she committed the crime because of threats of death or grievous bodily (1) 
harm;
a reasonable person would have acted as the defendant did.(2) 

82 See Choudhry (2009) for an excellent discussion of the law.
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. terminology
Th ere are two forms of duress that are recognized in the law: duress by threats and duress by 
circumstances. Th ere is no diff erence in the legal requirements between them and the dis-
tinction is made to help clarify the law. Duress by threats occurs where one person commits 
a crime aft er another person has threatened to kill or injure someone if he or she does not 
commit a crime. For example, Alf is kidnapped by a terrorist and told he will be killed unless 
he sets fi re to a building. If Alf does what he is told and is charged with arson he can plead the 
defence of duress by threats. Duress of circumstances arises where no one has specifi cally 
told the defendant to commit the crime but the circumstances are such that the defendant 
believes that unless he or she commits a crime he or she or others will suff er death or serious 
injury. For example, Brian while driving his car is approached by a man wielding a gun. He 
fears he is about to be shot and drives away breaking the speed limit. In such a case Brian 
may rely on the defence of duress of circumstances to a charge of dangerous driving. No one 
told him he must drive away at speed, but that is a reasonable way he can escape from the 
threat. Sometimes it can be diffi  cult to decide whether a case was one of duress by circum-
stances or duress by threats,83 but as the rules governing the two defences are identical84 it 
does not matter in practice which it is. →5 (p.751)

. to what crimes is duress a defence?
It has been established85 that duress is available to all crimes, except murder, attempted 
murder, and certain forms of treason.86 Th e leading case establishing that duress is not a 
defence to murder is Howe:

R v Howe
[1987] AC 417 (HL)87

Th e House of Lords heard a number of conjoined appeals. Michael Howe and John 
Bannister appealed against their convictions for murder. Th ey claimed that they joined 
in two brutal assaults on young men which culminated in their deaths only because 
they had been told by an older man with a substantial criminal record that if they did 
not they would suff er violence. Th ey understood him to mean they would be killed. 
Cornelius Burke and William Clarkson were convicted of murdering a man known as 
Button. Burke admitted he shot Button but said he did so only aft er Clarkson had threat-
ened him with violence and that in any event the gun went off  unintentionally. In both 
cases the key question was whether duress was a defence to murder.

83 See e.g. Cole [1994] Crim LR 582 (CA).
84 Willer (1986) 83 Cr App R 225 (CA); Conway (1988) 88 Cr App R 159 (CA); Martin (1989) 88 Cr App 

R 343 (CA).
85 Th e burden of proof is on the prosecution to disprove the defence once the defendant has introduced 

evidence that he acted under duress (Giaquinto [2001] EWCA Crim 2696). Th e signifi cance of this is that 
if, e.g., the jury thought that a reasonable person in the defendant’s shoes might possibly have acted as the 
defendant did they should acquit because the defence has not been disproved.

86 Although it seems that a statutory off ence could make it clear that duress is not to be a defence (New 
Forest Local Education Authority [2007] EWHC 2584 (Admin)).

87 [1987] 1 All ER 771, (1987) 85 Cr App R 32, [1987] Crim LR 480.
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Lord Hailsham of St Marylebone LC

I begin by affi rming that, while there can never be a direct correspondence between law and 
morality, an attempt to divorce the two entirely is and has always proved to be doomed to 
failure, and, in the present case, the overriding objects of the criminal law must be to protect 
innocent lives and to set a standard of conduct which ordinary men and women are expected 
to observe if they are to avoid criminal responsibility.

[Lord Hailsham then cited and discussed Dudley and Stephens (1884) 14 QBD 273.]

In general, I must say that I do not at all accept in relation to the defence of duress that it is 
either good morals, good policy or good law to suggest, as did the majority in Lynch’s case 
and the minority in Abbott v R, that the ordinary man of reasonable fortitude is not to be sup-
posed to be capable of heroism if he is asked to take an innocent life rather than sacrifi ce his 
own. Doubtless in actual practice many will succumb to temptation, as they did in R v Dudley 
and Stephens. But many will not, and I do not believe that as a ‘concession to human frailty’ 
(see Smith and Hogan Criminal Law (5th edn, 1983) p 215) the former should be exempt from 
liability to criminal sanctions if they do. I have known in my own lifetime of too many acts 
of heroism by ordinary human beings of no more than ordinary fortitude to regard a law as 
either ‘just or humane’ which withdraws the protection of the criminal law from the innocent 
victim and casts the cloak of its protection on the coward and the poltroon in the name of a 
‘concession to human frailty’.

I must not, however, underestimate the force of the arguments on the other side, advanced 
as they have been with such force and such persuasiveness by some of the most eminent 
legal minds, judicial and academic, in the country.

First, amongst these is, perhaps, the argument from logic and consistency. A long line of 
cases, it is said, carefully researched and closely analysed, establish duress as an available 
defence in a wide range of crimes, some at least, like wounding with intent to commit griev-
ous bodily harm, carrying the heaviest penalties commensurate with their gravity. To cap 
this, it is pointed out that, at least in theory, a defendant accused of this crime under s 18 of 
the Offences against the Person Act 1861, but acquitted on the grounds of duress, will still 
be liable to a charge of murder if the victim dies within the traditional period of one year and 
a day. I am not, perhaps, persuaded of this last point as much as I should. It is not simply an 
anomaly based on the defence of duress. It is a product of the peculiar mens rea allowed on 
a charge of murder which is not confi ned to an intent to kill. More persuasive, perhaps, is 
the point based on the availability of the defence of duress on a charge of attempted murder, 
where the actual intent to kill is an essential prerequisite. It may be that we must meet this 
casus omissus in your Lordships’ House when we come to it. It may require reconsideration 
of the availability of the defence in that case too.

I would, however, prefer to meet the case of alleged inconsistency head on. Consistency 
and logic, though inherently desirable, are not always prime characteristics of a penal code 
based like the common law on custom and precedent. Law so based is not an exact science. 
All the same, I feel I am required to give some answer to the question posed. If duress is 
available as a defence to some of the most grave crimes why, it may legitimately be asked, 
stop at murder, whether as accessory or principal and whether in the second or the fi rst 
degree? But surely I am entitled, as in the view of the Common Serjeant in the instant case 
of Clarkson and Burke, to believe that some degree of proportionality between the threat 
and the offence must, at least to some extent, be a prerequisite of the defence under exist-
ing law. Few would resist threats to the life of a loved one if the alternative were driving 
across the red lights or in excess of 70mph on the motorway. But, to use the Common 
Serjeant’s analogy, it would take rather more than the threat of a slap on the wrist or even 
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moderate pain or injury to discharge the evidential burden even in the case of a fairly seri-
ous assault. In such a case the ‘concession to human frailty’ is no more than to say that in 
such circumstances a reasonable man of average courage is entitled to embrace as a matter 
of choice the alternative which a reasonable man could regard as the lesser of two evils. 
Other considerations necessarily arise where the choice is between the threat of death or a 
fortiori of serious injury and deliberately taking an innocent life. In such a case a reasonable 
man might refl ect that one innocent human life is at least as valuable as his own or that of 
his loved one. In such a case a man cannot claim that he is choosing the lesser of two evils. 
Instead, he is embracing the cognate but morally disreputable principle that the end justifi es 
the means.

I am not so shocked as some of the judicial opinions have been at the need, if this be the 
conclusion, to invoke the availability of administrative as distinct from purely judicial remedies 
for the hardships which might otherwise occur in the most agonising cases. . . . 

[Lord Hailsham went on to discuss Dudley and Stephens.]

Appeals dismissed.

Th is case then establishes that duress is not a defence to murder. By a majority of three 
to two the House of Lords in Gotts88 decided that duress was not a defence to attempted 
murder. In Ness it was held that duress is available to a charge of conspiracy to murder.89 In 
Wilson (Ashlea)90 a 13-year-old boy helped his father kill a woman. He said he was terrifi ed 
of his father. Th e Court of Appeal upheld his conviction for murder, noting that ‘there may 
be grounds for criticising’91 a law which stated that a 13-year-old could not rely on duress 
as a defence to murder. However, Lord Phillips confi rmed that that was indeed the current 
state of the law.92 Th e Law Commission has recommended that duress should be a complete 
defence to murder.

. what are the elements of the defence of duress?
Th e two key elements of duress are set out by Lord Lane CJ in Graham, in a statement which 
was approved by the House of Lords in Howe:

Was [D], or may he have been, impelled to act as he did because, as a result of what he rea-
sonably believed [E] had said or done, he had good cause to fear that if he did not so act [E] 
would kill him or . . . cause him serious physical injury?

If so, have the prosecution made the jury sure that a sober person of reasonable fi rm-
ness, sharing the characteristics of [D], would not have responded to whatever he reasonably 
believed [E] said or did by [committing the crime]?

We will now look at these requirements in further detail:

Th e defendant must act because of a threat of death or serious injury
Th is requirement contains a number of separate elements:

88 [1992] 2 AC 412 (HL). 89 [2011] Crim LR 645. 90 [2007] EWCA Crim 1251.
91 Ibid, para. 17.   92 See Ashworth (2008a) for a critical discussion of this case.

moderate pain or injury to discharge the evidential burden even in the case of a fairly seri-
ous assault. In such a case the ‘concession to human frailty’ is no more than to say that in
such circumstances a reasonable man of average courage is entitled to embrace as a matter
of choice the alternative which a reasonable man could regard as the lesser of two evils.
Other considerations necessarily arise where the choice is between the threat of death or a 
fortiori of serious injury and deliberately taking an innocent life. In such a case a reasonablei
man might refl ect that one innocent human life is at least as valuable as his own or that of
his loved one. In such a case a man cannot claim that he is choosing the lesser of two evils.
Instead, he is embracing the cognate but morally disreputable principle that the end justifi es
the means.

I am not so shocked as some of the judicial opinions have been at the need, if this be the
conclusion, to invoke the availability of administrative as distinct from purely judicial remedies
for the hardships which might otherwise occur in the most agonising cases. . . . 

[Lord Hailsham went on to discuss Dudley and Stephens.]

Appeals dismissed.

Was [D], or may he have been, impelled to act as he did because, as a result of what he rea-
sonably believed [E] had said or done, he had good cause to fear that if he did not so act [E]
would kill him or . . . cause him serious physical injury?

If so, have the prosecution made the jury sure that a sober person of reasonable fi rm-
ness, sharing the characteristics of [D], would not have responded to whatever he reasonably
believed [E] said or did by [committing the crime]?
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Th e defendant must act because of the threats or the circumstances
Th e defendant must act because of the threats or circumstances and not for other reasons. 
It would be in only rather bizarre circumstances that the defendant would commit a crime 
following threats of death or serious harm, but not because of the threats. Th e issue is most 
relevant in cases where the defendant is facing a variety of threats, only some of which are 
of death or serious harm. In Valderrama-Vega93 the defendant was facing three pressures 
when he committed his off ence: he had been threatened with disclosure of his homosexual 
tendencies, he was under severe fi nancial pressures, and there were threats of death or seri-
ous injury. Only the threats of death or serious injury could form the basis of a defence of 
duress. Th e Court of Appeal held that he could still rely on the defence of duress as long as 
the threats of death or serious injury were for him a substantial reason for committing the 
crime. Th ey did not have to be the only reason.

A case which raises a diff erent aspect of this requirement is DPP v Bell,94 where the 
defendant was in fear of his life and therefore drove off  in a car, even though he had con-
sumed excess alcohol. It was held that even if the defence had been available for his initial 
driving away he had to desist from the crime (the driving) once the threat was no longer 
potent. By continuing to drive having escaped from the danger area he was from then 
on not acting because of the threat and so could not rely on the defence of duress.95 A 
similar approach was taken in DPP v Mullally96 where two sisters were trying to escape 
from the violent husband of one of them, who was threatening them. Th ey got into a car 
and drove off , even though they had consumed excess alcohol. Th ey carried on driving 
even when they were over a mile away from the man and were being followed by a police 
car. Th e magistrate acquitted the driver of a drink-driving off ence, as she explained that 
she did not stop because she was in her nightclothes and wanted to get home. On appeal 
the Divisional Court held that no reasonable person would have thought it reasonable to 
continue drunken driving once the threat had passed, due to what one was wearing. Th is 
makes it clear that an objective test is used in deciding when it was reasonable to stop com-
mitting the off ence.

Th e threat must be one of death or grievous bodily harm
Duress is available only if the threat was of death or serious harm.97 A lesser kind of threat 
will not suffi  ce.98 So threats to property, reputation, or of minor injury99 cannot form the 
basis of a duress defence, even where the defendant has committed a very minor crime.100

Th ere is some doubt whether a threat to cause a serious psychological injury would 
be suffi  cient. Th e House of Lords in Burstow explained that the phrase ‘grievous bodily 

93 [1985] Crim LR 220 (CA). 94 [1992] RTR 335.
95 See also R v Gregory [2011] EWCA Crim 1712, applying this approach in relation to possession of a 

fi rearm.
96 [2006] EWHC 3448 (Admin).
97 Graham [1982] 1 All ER 801 (CA), approved by the House of Lords in Howe [1987] AC 417 (HL). In 

Steane [1947] KB 997 (CA) a threat of false imprisonment was held to be suffi  cient, but this has not been 
subsequently confi rmed.

98 A defendant who drove while intoxicated in order to acquire a painkiller for his daughter who was 
ill, but not seriously so, could not successfully rely on the defence of duress of circumstances (DPP v Hicks 
[2002] All ER (D) 285 (QBD)), although s. 5(2)(b) of the Criminal Damage Act 1971 provides a defence to a 
charge of criminal damage for lesser threats.

99 In R v A (CA, 12 May 2003) the Court of Appeal doubted whether a threat to punch in the face was suf-
fi cient to be a threat of serious harm.

100 For criticism of the law in this regard, see Herring (1999).
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harm’ in the Off ences Against the Person Act 1861 included serious psychological ill-
nesses. Th is might be used to argue that a threat to cause a serious psychological injury 
could form the basis for a duress defence. However, this argument was rejected in Baker 
and Wilkins,101 where the Court of Appeal emphasized that only a threat of death or 
physical injury would suffi  ce.

Th e threat can be of death or serious harm to anyone
At one time it was thought that for duress to provide a defence the threat must be directed 
towards the defendant or his close family.102 It is now clear that the defence can be available if 
the defendant fears that anyone for whom the defendant reasonably regards himself respon-
sible is under threat.103 Th is might include a close friend or a child he was looking aft er. Of 
course, the identity of the person who is in danger from the threat will be relevant when 
considering whether a reasonable person would give in to the threat.104

Th e threat must not come from the defendant himself
Th is point was stressed in Rodger and Rose105 where the defendants were charged with 
off ences connected with escaping from prison. Th ey sought to rely on the defence of duress. 
Th ey argued that they had become so depressed because of the conditions in prison that they 
would have committed suicide had they not escaped. Th ey were therefore facing a threat of 
death. Th e Court of Appeal held that duress was not available because the threat of death did 
not come from a source extraneous from the defendants.106

Th e defendant can rely on what he or she reasonably believed to be a threat
What if the defendant had thought that he or she was facing a threat, but in fact he or she 
was not? Th e direction in Graham makes it clear that the defendant must have reasonable 
grounds to believe that the threat had been made.107 In Cairns108 it was confi rmed that if 
the defendant reasonably believed there was a threat of death or grievous bodily harm, the 
defence may be available, even if there is in fact no such threat.109 Lord Bingham in R v Z110 
held that the defence of duress is only available if the defendant both genuinely and reason-
ably believes the threat to have been made.

QU E ST ION
It appears, then, that in cases of private defence if the defendant unreasonably believes 
that he or she is being attacked he or she can have a defence (Williams). But in cases of 
duress if the defendant unreasonably believes he or she is being threatened he or she 

101 [1997] Crim LR 497 (CA). 102 Ortiz (1986) 83 Cr App R 173 (CA).
103 R v Z [2005] UKHL 22, para. 19; Abdul-Hussain [1999] Crim LR 570 (CA).
104 A vague threat to the general public will not be suffi  cient (see Shayler [2001] EWCA Crim 1977, [2001] 

1 WLR 2206 (CA). Th e case went to the House of Lords ([2002] UKHL 11, [2002] 2 All ER 477) which did not 
discuss the duress issues).

105 [1998] 1 Cr App R 143 (CA).
106 Th e point was also applied in R v Quayle [2005] EWCA Crim 1415, where the defendants were com-

mitting a drug off ence to avoid the pain of medical conditions.
107 Th is was approved by Lord Bingham in R v Z [2005] UKHL 22, para. 23.
108 [1999] 2 Cr App R 137 (CA). 109 See also Safi  [2003] Crim LR 721.
110 [2005] UKHL 22, para. 23.

QU E ST ION
It appears, then, that in cases of private defence if the defendant unreasonably believes
that he or she is being attacked he or she can have a defence (Williams). But in cases of 
duress if the defendant unreasonably believes he or she is being threatened he or she
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cannot rely on the defence (Graham). Can you think of any reasons why this should 
be so?

Th e reasonable person must have responded to the threat 
in the way the defendant did
In considering this issue there are various factors to be examined. Th ese will be listed and 
then extracts from the leading cases discussing these issues will follow:

Th e jury must decide that the reasonable person must have responded 
to the threat as the defendant did
Th e jury, in deciding how a reasonable person would respond to the threat, is likely to con-
sider how severe the threat was and how grave the required crime. In other words the jury 
is likely to consider whether the defendant responded in a way which was proportionate to 
the threat.111 However, the jury will appreciate the terror felt by a person facing a threat of 
death or serious injury. Th e defendant is not expected to behave in an especially heroic way, 
but simply in a reasonable way.

What characteristics of the defendant should be attributed to the reasonable person?
Th e leading case is Bowen (extracted below).

To clarify the implications of this judgment it is useful to distinguish two questions:

Which characteristics can be taken into account?(1) 
For what purposes are characteristics relevant?(2) 

As to question (1), Bowen provides a reasonably clear description of how a trial judge should 
decide whether a characteristic can be ascribed to the reasonable person. It must be shown:

(1) the characteristic provides a reason for failing to live up to the standards of the rea-
sonable person. Hence low IQ was not relevant, but post-traumatic stress disorder may be.112 
Th ere is no reason why those with a low IQ should be less brave than those with a higher 
IQ.113 Contrast a person suff ering with post-traumatic stress disorder who does have a good 
reason why they cannot be expected to be as brave as an ordinary person.

(2) Th e characteristic must not be self-induced (e.g. intoxication).114

As to question (2), although the Court of Appeal judgment in Bowen was ostensibly looking 
at characteristics which aff ect the level of fi rmness that can be expected, the court, in its 
list of potentially relevant characteristics, included pregnancy and physical disability. But 
surely these characteristics do not aff ect the level of bravery that can be demonstrated? What 
this may indicate is that characteristics may be ascribed to the reasonable person in duress 
for three diff erent reasons:

To aff ect the level of fi rmness expected.(1) 

111 Lord Hailsham in Howe [1987] AC 417, 432.
112 Th e criticisms of this are discussed in Part II of this chapter.
113 Th ough see Antar [2004] EWCA Crim 2708 where the defendant’s very low IQ and learning diffi  cul-

ties were held to be admissible characteristics.
114 Flatt [1996] Crim LR 576 (CA).

cannot rely on the defence (Graham). Can you think of any reasons why this should
be so?
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To aff ect the ability of the defendant to escape from the threat (e.g. physical (2) 
disability).
To aff ect the gravity of the threat (e.g. pregnancy).(3) 

Although the Court of Appeal did not say so explicitly it appears that characteristics may 
be relevant in any of these three ways. In Bowen the Court of Appeal perhaps did not give 
as much consideration as it might have to the question whether the defendant’s low IQ led 
him to think the threat was more serious than it was or to fail to see a way of escaping from 
the threat.

Th e defendant must take any reasonable opportunity to escape from the threat
Th e defendant must have taken any opportunity to escape from the threat that a reasonable 
person would have taken, for example by seeking police protection. In Heath115 the defend-
ant was threatened with violence unless he helped transport drugs in a few days’ time. He 
was told that he could not rely on duress as a defence because he could have escaped from the 
threat by seeking assistance from the police or moving to relatives in Scotland.116

Th e threat must be of imminent harm
In Abdul-Hussain117 the Court of Appeal stressed that the threat of death or serious injury 
had to be imminent. In R v N118 the Court of Appeal upheld a direction that ‘Th ere has to be 
a belief that he reasonably and genuinely believed that he would be killed or seriously injured 
either immediately or almost immediately.’

Th e defendant must have good cause to believe that the threat could be carried out
Th e Graham direction makes it clear that the defendant must have good cause to believe 
that the threat could be carried out. If, therefore, Nick said he was going to kill the Queen 
unless Mary committed a robbery, the jury may require some convincing that Mary had 
good cause to believe that the threat would be carried out. Although, no doubt, in deciding 
whether or not Mary had good cause to believe the threat, the jury would take into account 
the pressurized position in which she found herself.

Th e defendant must not have put him or herself in a position in which he or she could 
have been threatened in this way
If defendants put themselves into a position where the threat could be made against them 
then the defence of duress is not available. So the defence is not available if the defendant 
associates with criminals in circumstances in which he or she knows or ought to know that 
he or she could become subject to compulsion to commit a crime. Th is was confi rmed by the 
House of Lords in R v Z (extracted below).

115 [2000] Crim LR 109 (CA). See also Harmer [2002] Crim LR 401 (CA).
116 However, it seems that there are some cases in which the defendant may be able to persuade the jury 

that seeking police protection was not reasonable (e.g. if the gang is particularly vicious (see Hudson [1971] 
2 All ER 244 (CA), although doubt was cast on that case in R v Z [2005] UKHL 22, para. 27)). Th e Court of 
Appeal in Heath [2000] Crim LR 109 (CA) was less sympathetic to an argument that because the defendant 
was a drugs user it was not reasonable for him to seek the assistance of the police.

117 [1999] Crim LR 570 (CA). 118 R v N [2007] EWCA Crim 3479.
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Internal duress cannot be relied upon
Defendants cannot rely on threats that come from within themselves. Th is was made clear in 
Quayle (extracted below). In that case defendants who sought to use illegal drugs to provide 
pain relief from the eff ects of a medical condition were not entitled to rely on the defence of 
necessity. In Altham119 the decision in Quayle was followed despite a claim by the defendant 
that the law infringed his human rights. He was in severe pain following an injury and used 
cannabis as a pain relief. He sought to argue that his right to protection from inhuman and 
degrading treatment in Article 3 of the ECHR gave him a right to use illegal drugs for pain 
relief purposes. Th e Court of Appeal held that Article 3 meant the state was obliged where 
reasonable to take steps to prevent him suff ering ill treatment, but that did not mean the 
state had to allow him to use illegal substances as a remedy.

R v Bowen
[1996] 4 All ER 837 (CA)120

Cecil Bowen was convicted of obtaining services by deception. He accepted the key 
facts alleged by the prosecution but claimed that he had acted as he did only because 
two men had accosted him in a pub and threatened that he and his family would be 
petrol-bombed if he did not assist in the plan. He was also told that his family would be 
attacked if he sought the assistance of the police. Th ere was some evidence that he had 
an IQ of 68 (which would be in the lowest 2 per cent of the population) and unusually 
suggestible. Th e question was whether the jury should have been directed to consider 
the response to the threat of a reasonable person with an IQ of 68.

Lord Justice Stuart-Smith [read the judgment of the court]

The classic statement of the law is to be found in the judgment of the Court of Appeal in 
Graham (1982) 74 Cr App R 235. At p 240 Lord Lane CJ, giving the judgment of the Court 
[stated]:

‘Whether the words “in his situation” comprehend more than the surrounding circumstances, 
and extend to the characteristics of the defendant himself, it is diffi cult to say, and for that reason 
we would not recommend without qualifi cation the adoption of that solution. We think that there 
should be an objective element in the requirements of the defence so that in the fi nal event it will 
be for the jury to determine whether the threat was one which the defendant in question could not 
reasonably have been expected to resist. This will allow the jury to take into account the nature of 
the offence committed, its relationship to the threats which the defendant believed to exist, the 
threats themselves and the circumstances in which they were made, and the personal character-
istics of the defendant. The last consideration is, we feel, a most important one. Threats directed 
against the weak, immature or disabled person, may well be much more compelling than the same 
threats directed against a normal healthy person.

‘As a matter of public policy, it seems to us essential to limit the defence of duress by means of 
an objective criterion formulated in terms of reasonableness. Consistency of approach in defences 
to criminal liability is obviously desirable. Provocation and duress are analogous. In provocation the 
words or actions of one person break the self-control of another. In duress the words or actions 
of one person break the will of another. The law requires a defendant to have the self-control 

119 [2006] Crim LR 633.   120 [1997] 1 WLR 372, [1996] 2 Cr App R 157.

Lord Justice Stuart-Smith [read the judgment of the court]

The classic statement of the law is to be found in the judgment of the Court of Appeal in
Graham (1982) 74 Cr App R 235. At p 240 Lord Lane CJ, giving the judgment of the Courtm
[stated]:

‘Whether the words “in his situation” comprehend more than the surrounding circumstances,
and extend to the characteristics of the defendant himself, it is diffi cult to say, and for that reason
we would not recommend without qualifi cation the adoption of that solution. We think that there
should be an objective element in the requirements of the defence so that in the fi nal event it will
be for the jury to determine whether the threat was one which the defendant in question could not
reasonably have been expected to resist. This will allow the jury to take into account the nature of
the offence committed, its relationship to the threats which the defendant believed to exist, the
threats themselves and the circumstances in which they were made, and the personal character-
istics of the defendant. The last consideration is, we feel, a most important one. Threats directed
against the weak, immature or disabled person, may well be much more compelling than the same
threats directed against a normal healthy person.

‘As a matter of public policy, it seems to us essential to limit the defence of duress by means of
an objective criterion formulated in terms of reasonableness. Consistency of approach in defences
to criminal liability is obviously desirable. Provocation and duress are analogous. In provocation the
words or actions of one person break the self-control of another. In duress the words or actions
of one person break the will of another. The law requires a defendant to have the self-control
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reasonably to be expected of the ordinary citizen in his situation. It should likewise require him to 
have the steadfastness reasonably to be expected of the ordinary citizen in his situation. So too 
with self-defence, in which the law permits the use of no more force than is reasonable in the 
circumstances. And, in general, if a mistake is to excuse what would otherwise be criminal, the 
mistake must be a reasonable one.

‘It follows that we accept Mr Sherrard’s submission that the direction in this case was too 
favourable to the appellant. The Crown having conceded that the issue of duress was open to the 
appellant and was raised on the evidence, the correct approach on the facts of this case would have 
been as follows: (1) Was the defendant, or may he have been, impelled to act as he did because, 
as a result of what he reasonably believed King had said or done, he had good cause to fear that 
if he did not so act King would kill him or (if this is to be added) cause him serious physical injury? 
(2) If so, have the prosecution made the jury sure that a sober person of reasonable fi rmness, 
sharing the characteristics of the defendant, would not have responded to whatever he reasonably 
believed King said or did by taking part in the killing? The fact that a defendant’s will to resist has 
been eroded by the voluntary consumption of drink or drugs or both is not relevant to this test.’

This formulation was approved by the House of Lords in R v Howe [1987] AC 417 (see per 
Lord Mackay of Clashfern at pp 65, 66 respectively).

But the question remains, what are the relevant characteristics of the accused to which the 
jury should have regard in considering the second objective test?

[Lord Justice Stuart-Smith reviewed the decisions in Emery (1993) 14 Cr App R (S) 394; 
Hegarty [1994] Crim LR 353; Horne [1994] Crim LR 584; Hurst [1995] 1 Cr App R 82; Morhall 
[1996] AC 90 and continued:]

What principles are to be derived from these authorities? We think they are as follows:
(1) The mere fact that the accused is more pliable, vulnerable, timid or susceptible to 

threats than a normal person are not characteristics with which it is legitimate to invest the 
reasonable/ordinary person for the purpose of considering the objective test.

(2) The defendant may be in a category of persons who the jury may think less able to resist 
pressure than people not within that category. Obvious examples are age, where a young 
person may well not be so robust as a mature one; possibly sex, though many women would 
doubtless consider they had as much moral courage to resist pressure as men; pregnancy, 
where there is added fear for the unborn child; serious physical disability, which may inhibit 
self protection; recognized mental illness or psychiatric condition, such as post traumatic 
stress disorder leading to learned helplessness.

(3) Characteristics which may be relevant in considering provocation, because they relate 
to the nature of the provocation, itself will not necessarily be relevant in cases of duress. 
Thus homosexuality may be relevant to provocation if the provocative words or conduct are 
related to this characteristic; it cannot be relevant in duress, since there is no reason to think 
that homosexuals are less robust in resisting threats of the kind that are relevant in duress 
cases.

(4) Characteristics due to self-induced abuse, such as alcohol, drugs or glue-sniffi ng, can-
not be relevant.

(5) Psychiatric evidence may be admissible to show that the accused is suffering from 
some mental illness, mental impairment or recognized psychiatric condition provided persons 
generally suffering from such condition may be more susceptible to pressure and threats and 
thus to assist the jury in deciding whether a reasonable person suffering from such a condi-
tion might have been impelled to act as the defendant did. It is not admissible simply to show 
that in the doctor’s opinion an accused, who is not suffering from such illness or condition, 
is especially timid, suggestible or vulnerable to pressure and threats. Nor is medical opinion 
admissible to bolster or support the credibility of the accused.
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been as follows: (1) Was the defendant, or may he have been, impelled to act as he did because,
as a result of what he reasonably believed King had said or done, he had good cause to fear that
if he did not so act King would kill him or (if this is to be added) cause him serious physical injury?
(2) If so, have the prosecution made the jury sure that a sober person of reasonable fi rmness,
sharing the characteristics of the defendant, would not have responded to whatever he reasonably
believed King said or did by taking part in the killing? The fact that a defendant’s will to resist has
been eroded by the voluntary consumption of drink or drugs or both is not relevant to this test.’

This formulation was approved by the House of Lords in R v Howe [1987] AC 417 (see pere
Lord Mackay of Clashfern at pp 65, 66 respectively).

But the question remains, what are the relevant characteristics of the accused to which the
jury should have regard in considering the second objective test?

[Lord Justice Stuart-Smith reviewed the decisions in Emery (1993) 14 Cr App R (S) 394; y
Hegarty [1994] Crim LR 353;y Horne [1994] Crim LR 584;e Hurst [1995] 1 Cr App R 82;t Morhall 
[1996] AC 90 and continued:]

What principles are to be derived from these authorities? We think they are as follows:
(1) The mere fact that the accused is more pliable, vulnerable, timid or susceptible to

threats than a normal person are not characteristics with which it is legitimate to invest the
reasonable/ordinary person for the purpose of considering the objective test.

(2) The defendant may be in a category of persons who the jury may think less able to resist
pressure than people not within that category. Obvious examples are age, where a young
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admissible to bolster or support the credibility of the accused.
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(6) Where counsel wishes to submit that the accused has some characteristic which falls 
within (2) above, this must be made plain to the judge. The question may arise in relation to 
the admissibility of medical evidence of the nature set out in (5). If so, the judge will have to 
rule at that stage. There may, however, be no medical evidence, or, as in this case, medical 
evidence may have been introduced for some other purpose, e.g. to challenge the admissibil-
ity or weight of a confession. In such a case counsel must raise the question before speeches 
in the absence of the jury, so that the judge can rule whether the alleged characteristic is 
capable of being relevant. If he rules that it is, then he must leave it to the jury.

(7) In the absence of some direction from the judge as to what characteristics are capable 
of being regarded as relevant, we think that the direction approved in Graham without more 
will not be as helpful as it might be, since the jury may be tempted, especially if there is evi-
dence, as there was in this case, relating to suggestibility and vulnerability, to think that these 
are relevant. In most cases it is probably only the age and sex of the accused that is capable 
of being relevant. If so, the judge should, as he did in this case, confi ne the characteristics in 
question to these.
How are these principles to be applied in this case? Miss Levitt [counsel for Bowen], 
accepts rightly in our opinion, that the evidence that the appellant was abnormally suggest-
ible and a vulnerable individual is irrelevant. But she submits that the fact that he had, or 
may have had, a low IQ of 68 is relevant since it might inhibit his ability to seek the protec-
tion of the police. We do not agree. We do not see how low IQ, short of mental impairment 
or mental defectiveness, can be said to be a characteristic that makes those who have it 
less courageous and less able to withstand threats and pressure. Moreover, we do not 
think that any such submission as is now made, based solely on the appellant’s low IQ, 
was ever advanced at the trial. Furthermore, it is to be noted that in two places . . . the judge 
told the jury that if they thought the appellant passed the subjective test they should acquit 
him. We are quite satisfi ed that in the circumstances of this case the judge’s direction was 
suffi cient. He directed the jury to consider the only two relevant characteristics, namely 
age and sex. It would not have assisted them, and might well have confused them, if he had 
added, without qualifi cation, that the person of reasonable fi rmness was one who shared 
the characteristics of the appellant.

For these reasons, the appeal will be dismissed.

Appeal dismissed.
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associated with him and therefore put himself in a position in which he knew that he 
was likely to be subjected to threats. Th e defendant was convicted and appealed.

Lord Bingham of Cornhill

18. Where duress is established, it does not ordinarily operate to negative any legal ingredi-
ent of the crime which the defendant has committed. Nor is it now regarded as justifying the 
conduct of the defendant, as has in the past been suggested. . . . Duress is now properly to 
be regarded as a defence which, if established, excuses what would otherwise be criminal 
conduct: Director of Public Prosecutions for Northern Ireland v Lynch [1975] AC 653, 671, 
680, 710–711 and R v Hibbert (1995) 99 CCC (3d) 193, 204, 213–214 and 219, paras 21, 38 
and 47, per Lamer CJC.

19. Duress affords a defence which, if raised and not disproved, exonerates the defendant 
altogether. It does not, like the defence of provocation to a charge of murder, serve merely to 
reduce the seriousness of the crime which the defendant has committed. And the victim of 
a crime committed under duress is not, like a person against whom a defendant uses force 
to defend himself, a person who has threatened the defendant or been perceived by the 
defendant as doing so. The victim of a crime committed under duress may be assumed to be 
morally innocent, having shown no hostility or aggression towards the defendant. The only 
criminal defences which have any close affi nity with duress are necessity, where the force or 
compulsion is exerted not by human threats but by extraneous circumstances, and, perhaps, 
marital coercion under section 47 of the Criminal Justice Act 1925.

 . . . 
21. Having regard to these features of duress, I fi nd it unsurprising that the law in this 

and other jurisdictions should have been developed so as to confi ne the defence of duress 
within narrowly defi ned limits. Most of these are not in issue in this appeal, but it seems 
to me important that the issues the House is asked to resolve should be approached with 
understanding of how the defence has developed, and to that end I shall briefl y identify the 
most important limitations.

(1) Duress does not afford a defence to charges of murder (R v Howe [1987] AC 417), 
attempted murder (R v Gotts [1992] 2 AC 412) and, perhaps, some forms of treason: Smith 
& Hogan, Criminal Law, 10th ed (2002), p 254. The Law Commission has in the past (eg in 
Criminal Law: Report on Defences of General Application (1977) (Law Com No 83; HC 556), 
paras 2.44–2.46) recommended that the defence should be available as a defence to all 
offences, including murder, and the logic of this argument is irresistible. But their recommen-
dation has not been adopted, no doubt because it is felt that in the case of the gravest crimes 
no threat to the defendant, however extreme, should excuse commission of the crime. . . . 

(2) To found a plea of duress the threat relied on must be to cause death or serious 
injury. . . . 

(3) The threat must be directed against the defendant or his immediate family or someone 
close to him: Smith & Hogan, Criminal Law, 10th ed, p 258. In the light of recent Court of 
Appeal decisions such as R v Conway [1989] QB 290 and R v Wright [2000] Crim LR 510, the 
current (April 2003) specimen direction (no 49) of the Judicial Studies Board suggests that 
the threat must be directed, if not to the defendant or a member of his immediate family, to 
a person for whose safety the defendant would reasonably regard himself as responsible. 
The correctness of such a direction was not, and on the facts could not be, in issue on this 
appeal, but it appears to me, if strictly applied, to be consistent with the rationale of the 
duress exception.

(4) The relevant tests pertaining to duress have been largely stated objectively, with refer-
ence to the reasonableness of the defendant’s perceptions and conduct and not, as is usual 
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in many other areas of the criminal law, with primary reference to his subjective perceptions. 
It is necessary to return to this aspect, but in passing one may note the general observation 
of Lord Morris of Borth-y-Gest in Director of Public Prosecutions for Northern Ireland v Lynch 
[1975] AC 653, 670:

‘it is proper that any rational system of law should take fully into account the standards of honest 
and reasonable men. By those standards it is fair that actions and reactions may be tested.’

(5) The defence of duress is available only where the criminal conduct which it is sought to 
excuse has been directly caused by the threats which are relied upon.

(6) The defendant may excuse his criminal conduct on grounds of duress only if, placed 
as he was, there was no evasive action he could reasonably have been expected to take. 
It is necessary to return to this aspect also, but this is an important limitation of the duress 
defence and in recent years it has, as I shall suggest, been unduly weakened.

(7) The defendant may not rely on duress to which he has voluntarily laid himself open. 
The scope of this limitation raises the most signifi cant issue on this part of this appeal, and 
I must return to it.

 . . . 
23. . . . It is evident that the judge, very properly, based himself on the Judicial Studies 

Board’s specimen direction as promulgated in August 2000. That specimen direction included 
the words, adopted by the judge, ‘he genuinely believed’. But the words used in R v Graham 
(Paul) and approved in R v Howe were ‘he reasonably believed’. It is of course essential that 
the defendant should genuinely, ie actually, believe in the effi cacy of the threat by which he 
claims to have been compelled. But there is no warrant for relaxing the requirement that the 
belief must be reasonable as well as genuine. There can of course be no complaint of this 
departure from authority, which was favourable to the defendant.

 . . . 
28. . . . It should . . . be made clear to juries that if the retribution threatened against the 

defendant or his family or a person for whom he reasonably feels responsible is not such as 
he reasonably expects to follow immediately or almost immediately on his failure to comply 
with the threat, there may be little if any room for doubt that he could have taken evasive 
action, whether by going to the police or in some other way, to avoid committing the crime 
with which he is charged.

29. . . . [T]he certifi ed question on this part of the case . . . is: ‘Whether the defence of 
duress is excluded when as a result of the accused’s voluntary association with others: (i) 
he foresaw (or possibly should have foreseen) the risk of being subjected to any compul-
sion by threats of violence, or (ii) only when he foresaw (or should have foreseen) the risk 
of being subjected to compulsion to commit criminal offences, and, if the latter, (iii) only 
if the offences foreseen (or which should have been foreseen) were of the same type (or 
possibly of the same type and gravity) as that ultimately committed.’ The Crown contend 
for answer (i) in its objective form. The defendant commends the third answer, omitting the 
fi rst parenthesis.

 . . . 
37. The principal issue between the Crown on one side and the appellant and the Court of 

Appeal on the other is whether R v Baker correctly stated the law. To resolve that issue one 
must remind oneself of the considerations outlined in paras 18–22 above. The defendant is 
seeking to be wholly exonerated from the consequences of a crime deliberately committed. 
The prosecution must negative his defence of duress, if raised by the evidence, beyond rea-
sonable doubt. The defendant is, ex hypothesi, a person who has voluntarily surrendered his 
will to the domination of another. Nothing should turn on foresight of the manner in which, 
in the event, the dominant party chooses to exploit the defendant’s subservience. There 
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need not be foresight of coercion to commit crimes, although it is not easy to envisage cir-
cumstances in which a party might be coerced to act lawfully. . . . 

38. There remains the question, which the Court of Appeal left open . . . , whether the 
defendant’s foresight must be judged by a subjective or an objective test: ie does the 
defendant lose the benefi t of a defence based on duress only if he actually foresaw the risk 
of coercion or does he lose it if he ought reasonably to have foreseen the risk of coercion, 
whether he actually foresaw the risk or not? I do not think any decided case has addressed 
this question, and I am conscious that application of an objective reasonableness test to 
other ingredients of duress has attracted criticism: see, for example, D W Elliott, ‘Necessity, 
Duress and Self-Defence’ [1989] Crim LR 611, 614–615, and the commentary by Professor 
Ashworth on R v Safi  [2003] Crim LR 721, 723. The practical importance of the distinction 
in this context may not be very great, since if a jury concluded that a person voluntarily 
associating with known criminals ought reasonably to have foreseen the risk of future 
coercion they would not, I think, be very likely to accept that he did not in fact do so. But 
since there is a choice to be made, policy in my view points towards an objective test of 
what the defendant, placed as he was and knowing what he did, ought reasonably to have 
foreseen. I am not persuaded otherwise by analogies based on self-defence or provocation 
for reasons I have already given. The policy of the law must be to discourage association 
with known criminals, and it should be slow to excuse the criminal conduct of those who 
do so. If a person voluntarily becomes or remains associated with others engaged in crimi-
nal activity in a situation where he knows or ought reasonably to know that he may be the 
subject of compulsion by them or their associates, he cannot rely on the defence of duress 
to excuse any act which he is thereafter compelled to do by them. It is not necessary in 
this case to decide whether or to what extent that principle applies if an undercover agent 
penetrates a criminal gang for bona fi de law enforcement purposes and is compelled by the 
gang to commit criminal acts.

39. I would answer this certifi ed question by saying that the defence of duress is excluded 
when as a result of the accused’s voluntary association with others engaged in criminal 
activity he foresaw or ought reasonably to have foreseen the risk of being subjected to any 
compulsion by threats of violence.

 . . . 

Baroness Hale of Richmond

76. . . . The principle is that someone who voluntarily accepts the risk of being placed in the ‘do 
it or else’ dilemma should not be allowed to use that dilemma as an excuse (even if in some 
circumstances it might amount to mitigation). There are, however, two other questions.

77. The fi rst is that the cases tend to talk about exposing oneself to the risk of ‘unlawful 
violence’. That, it seems to me, is not enough. The foreseeable risk should be one of duress: 
that is, of threats of such severity, plausibility and immediacy that one might be compelled to 
do that which one would otherwise have chosen not to do. The battered wife knows that she 
is exposing herself to a risk of unlawful violence if she stays, but she may have no reason to 
believe that her husband will eventually use her broken will to force her to commit crimes. For 
the same reason, I would say that it must be foreseeable that duress will be used to compel 
the person to commit crimes of some sort. I have no diffi culty envisaging circumstances in 
which a person may be coerced to act lawfully. The battered wife knows very well that she 
may be compelled to cook the dinner, wash the dishes, iron the shirts and submit to sexual 
intercourse. That should not deprive her of the defence of duress if she is obliged by the 
same threats to herself or her children to commit perjury or shoplift for food.
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78. But this brings me to a concern which I have had throughout this case. It is one thing 
to deny the defence to people who choose to become members of illegal organisations, join 
criminal gangs, or engage with others in drug-related criminality. It is another thing to deny it 
to someone who has a quite different reason for becoming associated with the duressor and 
then fi nds it diffi cult to escape. I do not believe that this limitation on the defence is aimed at 
battered wives at all, or at others in close personal or family relationships with their duressors 
and their associates, such as their mothers, brothers or children. The Law Commission’s Bills 
all refer to a person who exposes himself to the risk ‘without reasonable excuse’. The words 
were there to cater for the police infi ltrator (see Law Com No 83, para 2.37) but they are 
also applicable to the sort of association I have in mind. The other elements of the defence, 
narrowly construed in accordance with existing authority, are more than adequate to keep it 
within bounds in such cases.

[Lord Steyn, Lord Rodger of Earlsferry, and Lord Brown of Eaton-under-Heywood 
gave speeches agreeing with Lord Bingham on the duress issue.]

R v Quayle
[2005] EWCA Crim 1415

Barry Quayle and two others were suff ering various illnesses which caused them severe 
pain. Th ey were arrested aft er it was found that they were growing cannabis for personal 
use. Th ey were charged with possession of cannabis contrary to the Misuse of Drugs 
Act 1971. Th e defendants raised the defence of necessity. Th is was based on the argu-
ment that the use of cannabis was necessary to avoid serious injury and pain. Th eir 
defence was not left  to the jury by the trial judge and an appeal was made to the Court 
of Appeal.

Lord Justice Mance

56. The necessitous medical use on an individual basis which is at the root of the defences 
suggested by all the appellants and Mr Ditchfi eld is in confl ict with the purpose and effect 
of the legislative scheme. First, no such use is permitted under the present legislation, even 
on doctor’s prescription, except in the context of the ongoing trials for medical research 
purposes. Secondly, the defences involve the proposition that it is lawful for unqualifi ed 
individuals to prescribe cannabis to themselves as patients or to assume the role of unquali-
fi ed doctors by obtaining it and prescribing and supplying it to other individual ‘patients’. 
This is contrary not only to the legislative scheme, but also to any recommendation for its 
change made by the Select Committee and Runciman Reports. Further, it would involve 
obvious risks for the integrity and the prospects of any coherent enforcement of the legisla-
tive scheme. A parallel but lawful market in the importation, cultivation, prescription, supply, 
possession and use of cannabis would have to come into existence, which would not only 
be subject to no medical safeguards or constraints, but the scope and legitimacy of which 
would in all likelihood be extremely diffi cult to ascertain or control. Mr Fitzgerald cited to us 
Lord Scarman’s ringing endorsement in McLoughlin v. O’Brian [1983] AC 410, 430B–D of the 
courts’ role in developing, formulating and applying principle, ending with the words:

‘By concentrating on principle the judges can keep the legal system clear of policy problems 
which neither they, nor the forensic process which it is their duty to operate, are equipped to 
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change made by the Select Committee and Runciman Reports. Further, it would involve
obvious risks for the integrity and the prospects of any coherent enforcement of the legisla-
tive scheme. A parallel but lawful market in the importation, cultivation, prescription, supply,
possession and use of cannabis would have to come into existence, which would not only
be subject to no medical safeguards or constraints, but the scope and legitimacy of which
would in all likelihood be extremely diffi cult to ascertain or control. Mr Fitzgerald cited to us
Lord Scarman’s ringing endorsement in McLoughlin v. O’Brian [1983] AC 410, 430B–D of the
courts’ role in developing, formulating and applying principle, ending with the words:

‘By concentrating on principle the judges can keep the legal system clear of policy problems
which neither they, nor the forensic process which it is their duty to operate, are equipped to
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resolve. If principle leads to results which are thought to be socially unacceptable, Parliament can 
legislate to draw a line or map out a new path.’

Accepting every word of that, we consider that in the present context it cuts in the opposite 
direction to that for which Mr Fitzgerald contends. Neither judges nor juries are well equipped 
to resolve issues as to when and how far the deliberate policy of clear legislation should give 
way in a particular case to countervailing individual hardship, or as to what the overall effect 
of such derogations would be on the whole legislative scheme.

 . . . 
72. Extraneous circumstances. Lord Bingham spoke in Hasan of the need for ‘a just and 

well-founded fear’, while accepting that threats of death or serious injury will suffi ce. He 
noted that the relevant requirements had been defi ned objectively, and went on (with the 
majority of the House) to apply the same approach when he decided that the defence was 
not available if the defendant ought reasonably to have foreseen the risk of coercion. It is by 
‘the standards of honest and reasonable men’ therefore that the existence or otherwise of 
such a fear or such threats falls to be decided. We have observed that Lord Bingham did not 
address or comment on the case of Safi , in which this court held that what matters is not 
whether there was actually a threat of torture, but whether there was a reasonable percep-
tion of such a threat. But that still involves an objective test based on external events, conduct 
or words about which evidence would have to be produced or given. It is also notable that 
Lord Bingham described the criminal defence which he thought had a close affi nity with 
duress by threats as ‘necessity . . . by extraneous circumstances’.

73. There is therefore considerable authority pointing towards a need for extraneous cir-
cumstances capable of objective scrutiny by judge and jury and as such, it may be added, 
more likely to be capable of being checked and, where appropriate, met by other evidence. 
Lord Bingham’s dictum fi ts in this regard with dicta in Abdul-Hussain, the decision in Rodger 
& Rose and Lord Woolf’s dicta in Shayler speaking of a ‘fundamental ingredient’ of ‘some 
external agency’ as well as with the non-counsel decision in Brown.

74. The appellants’ objection to any such distinction is that it means, for example, that the 
commission of an offence could be excused if it was to avoid the realisation of a danger of 
one’s wife committing suicide (cf Martin), but not if in that case it had been the wife herself 
who, realising that she would commit suicide unless she drove her son to school, had driven 
while disqualifi ed (cf Rodger & Rose). Likewise, they suggest, the distinction could deny a 
defence of necessity to a person at risk of serious injury or perhaps pain, but allow it poten-
tially to a parent or carer responsible for the well-being of such a person; and in circumstances 
like those in Rodger & Rose, a compassionate warder with responsibility for the prisoner, 
could release the prisoner, if he was able to detect the risk of suicide in time; while in cases 
such as the present, a person in or at risk of serious injury or pain could not himself engage in 
cultivation, possession or use of cannabis for medical purposes, but a parent or carer respon-
sible for his upkeep could cultivate or obtain and administer cannabis to him or her for such 
purposes. The appellants suggest that none of these distinctions can stand scrutiny, so that 
Rodger & Rose must be regarded as a special case based on policy considerations.

75. We accept that it is right to remember the context of the decision in Rodger & Rose. 
Any court was, we think, bound to recognise the incongruous penal results and the risk of 
abuse that would result from recognising a defence of necessitous escape from prison based 
on danger that the prisoner escaping would commit suicide if he remained in custody. But, 
on that basis, the suggestion that a prison offi cer in a situation like that in Rodger & Rose 
might legitimately free a prisoner is we think likely to run into problems at a more basic level of 
legislative policy, which in our view the cases before us also present (see paragraphs 54–58 
above). Nevertheless, although the court in Rodger & Rose adverted to considerations of 
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policy when it said that the suggested defence was undesirable, it did so not to justify a 
particular exception in this context to the defence, but in support of a generally expressed 
common law exception, based on the undesirability of introducing ‘an entirely subjective 
element divorced from any extraneous infl uence’ into the defence. On the authorities (cf. 
paragraph 73 above), the requirement of an objectively ascertainable extraneous cause has a 
considerable, and in our view understandable, basis. It rests on the pragmatic consideration 
that the defence of necessity, which the Crown would carry the onus to disprove, must be 
confi ned within narrowly defi ned limits or it will become an opportunity for almost untriable 
and certainly peculiarly diffi cult issues, not to mention abusive defences. On that basis, we 
consider that the Crown’s fi rst narrow point, namely that, for the defence of necessity of 
circumstances to be potentially available, there must be extraneous circumstances capable 
of objective scrutiny by judge and jury, is valid.

76. Pain. It is, however, submitted on behalf of Messrs. Quayle . . . Wales and Kenny that 
any such test is satisfi ed in all their cases both because of the objectively ascertainable facts 
giving rise to the pain they suffer actually, or would suffer if they were not to use cannabis, 
whether from their affl ictions or from taking alternative lawful medicaments, and because 
pain is capable of some degree of objective scrutiny and is not wholly subjective. In address-
ing this submission, we do not gain any real assistance from cases from other areas of the 
law, where distinctions may or may not have been drawn between injury and harm or pain.

77. The reason why we would not accept the submission is that the law has to draw a line 
at some point in the criteria which it accepts as suffi cient to satisfy any defence of duress or 
necessity. Courts and juries have to work on evidence. If such defences were to be expanded 
in theory to cover every possible case in which it might be felt that it would be hard if the 
law treated the conduct in question as criminal, there would be likely to be arguments in 
considerable numbers of cases, where there was no clear objective basis by reference to 
which to test or determine such arguments. It is unlikely that this would lead overall to a more 
coherent result, or even necessarily to a more just disposition of any individual case. There is, 
on any view, a large element of subjectivity in the assessment of pain not directly associated 
with some current physical injury. The legal defences of duress by threats and necessity by 
circumstances should in our view be confi ned to cases where there is an imminent danger 
of physical injury. In reaching these conclusions, we recognise that hard cases can be postu-
lated, but these, as Lord Bingham said, can and should commonly be capable of being dealt 
with in other ways. The nature of the sentences passed in the cases before us is consistent 
with this.

78. It is also submitted that the present cases involve not merely pain, but a risk of serious 
physical or psychological injury as a result of pain, or as a result of the alternative medicines 
which would have to be taken if cannabis was not. We have in the case of Quayle already 
given our reasons for rejecting on the facts Mr Fitzgerald’s submission that there was any 
relevant risk of suicide in that case (paragraph 2(vi) above). In the case of Wales, the judge 
is criticised for failing to explain that serious pain could amount to serious injury because 
of its psychological consequences, but there does not appear to have been any evidence 
which could have justifi ed such a case. Mr Wales did describe the pain he suffered as ‘life-
threatening’ and the judge reminded the jury of this, although it does not appear to have 
been Mr Wales’s case that there was an actual risk of suicide. His case on the facts was that 
cannabis helped him cope with the pain, without side effects, while the prescribed medi-
cines had side-effects (stopping him eating) and, on the expert evidence that he called, also 
involved medical risks such as a general risk of peritonitis. We do not see in the evidence 
any basis on which a jury could be asked to conclude that Mr Wales faced any imminent risk 
of serious injury suffi cient to justify him taking cannabis on a regular basis. Further, if there 
was such a case, it was left to the jury. Finally, in the case of Kenny, the evidence did not 
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suggest any risk other than that of pain, and the criticism is that that risk should have been 
left to the jury.

79. Imminence and immediacy. We consider that these requirements represent another 
reason why, even at the detailed level, it is diffi cult to accept that there could be any success-
ful defence of necessity in the cases of Quayle, Wales and Kenny. Their defences amount 
to saying that it is open to defendants on a continuous basis to plan for and justify breaches 
of the law. However, we need not express a view whether that would have alone justifi ed 
a judge in refusing to leave their defences to a jury. The requirements of imminence and 
immediacy mean, in any event, in our view that the judge was right to refuse to leave any 
defence of necessity to the jury in Taylor and Lee, and that the defence should not have been 
left to the jury in Ditchfi eld. In each of these three cases, the defendant was taking a deliber-
ately considered course of conduct over a substantial period of time, involving continuous or 
regular breaches of the law. In each case, the defendant was not the immediate sufferer and 
had every opportunity to refl ect and to desist. The compassionate grounds which may well 
have motivated Mr Taylor and Ms Lee and which the jury evidently accepted did motivate 
Mr Ditchfi eld cannot avoid the fact that they deliberately chose to act contrary to the law on 
a continuous basis.

80. We note in passing that the court in Southwark L.B.C. v. Williams refused to recognise 
a defence of necessity raised by squatters in answer to a claim to recover possession of 
properties owned by the council. The evidence was that there were no homes for the squat-
ters, they had been living in ‘quite deplorable conditions’ and the empty council properties in 
which they then squatted had been vandalised by the council to make them unfi t for habita-
tion, but that they had entered and lived there in an orderly way and repaired them after entry. 
Nevertheless, the court upheld summary possession orders, ‘for the sake of law and order’, 
as Lord Denning put it, and because the circumstances ‘do not . . . constitute the sort of emer-
gency to which the plea [of necessity] applies’, as Edmund Davies LJ said. Megaw LJ agreed 
with both judgments on this aspect. The case is an old one, and the law has developed, so 
that we need not consider it further. But the underlying theme, that a continuous and deliber-
ate course of otherwise unlawful self-help is unlikely to give rise to the defence has itself, in 
our view, continuing relevance.

81. The point made in paragraphs 79–80 may also be viewed in another way. Where there 
is no imminent or immediate threat or peril, but only a general assertion of an internal motiva-
tion to engage in prohibited activities in order to prevent or alleviate pain, it is also diffi cult to 
identify any extraneous or objective factors by reference to which a jury could be expected to 
measure whether the motivation was such as to override the defendant’s will or to force him 
to act as he did. If the response is that the defendant was not forced, but chose to act as he 
did, then the considerations mentioned in the previous paragraph apply.

Appeal dismissed.
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 coercion

DE F I N I T ION
Th e defence of coercion is available to any crime, apart from murder and treason. Only 
wives who commit crimes in the presence of their husbands can rely on the defence. Th e 
defendant must show that she committed the crime unwillingly as a result of pressure 
put on her by her husband.

Th is is a very limited defence which is analogous to duress. Th e defence is governed by sec-
tion 47 of the Criminal Justice Act 1925:

Any presumption of law that an offence committed by a wife in the presence of her hus-
band is committed under the coercion of the husband is hereby abolished, but on a charge 
against a wife for any offence other than treason or murder, it shall be a good defence to 
prove that the offence was committed in the presence of, and under the coercion of, the 
husband.

Th e defence is available to any crime other than treason or murder.122 Th e two key elements 
of the defence are as follows:

Coercion is available as a defence to wives who commit crimes in the presence of (1) 
their husbands. It is not available to husbands,123 nor women who are cohabiting 
outside marriage with the coercer, nor even to a woman who reasonably believes she 
has entered a valid marriage where in fact her marriage is void.124 Th e wife must show 
that she carried out the crime in her husband’s presence. Th e courts are yet to consider 
what exactly is meant by ‘presence’ here. Would it include being in the same house, 
but not the same room, as the wife?
Th e defendant must show her husband coerced her into committing the crime(2) . 
Th e defendant must prove on the balance of probabilities that the husband com-
pelled her to commit the crime unwillingly. Th ere is no need to show that there 
was a threat of violence. Any kind of threat, badgering, or use of pressure is 
suffi  cient.125

It is commonly thought that this off ence is somewhat outdated in assuming that a wife in 
the presence of her husband is under his will. Yet Janet Loveless argues that the law fails to 
provide suffi  cient defences for victims of domestic violence who are coerced by their abusers 
in committing crimes with or for them.126

122 Arguably this includes attempted murder by analogy with Gotts [1992] 2 AC 412 (HL), which held that 
duress is not a defence to attempted murder.

123 Although a husband pressurized by his wife into committing a crime by a threat of death or serious 
injury could, of course, use the defence of duress.

124 Ditta [1988] Crim LR 43 (CA). 125 Shortland [1996] 1 Cr App R 116 (CA).
126 Loveless (2010).
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 entrapment

DE F I N I T ION
It is not a defence for the defendant to show that he or she committed the off ence only 
because he or she was trapped by the police into committing it.

If a plain-clothes police offi  cer poses as a person keen to acquire drugs and approaches a 
suspected drug dealer and the drug dealer supplies drugs can the alleged dealer be con-
victed of a drugs off ence?127 You may think the answer is obviously ‘yes’, but the defendant 
might not have supplied drugs unless requested to do so by the police offi  cer. In Sang128 the 
defendant claimed that he would not have committed the off ence of dealing with counterfeit 
currency had he not suff ered constant persuasion and insistence of an undercover police 
offi  cer. Th e House of Lords rejected an argument that there was a defence of entrapment. 
However, their Lordships expressed their disapproval of using police offi  cers as agents pro-
vocateurs.129 Although entrapment does not provide a general defence, evidence obtained 
inappropriately can be excluded under the law on evidence130 or even lead to a reduction 
in sentence.131 In Looseley132 the House of Lords held that it was appropriate to halt a trial 
for abuse of process where undercover offi  cers had approached a person whom they had no 
grounds for suspecting to be involved in drugs and given him cheap cigarettes, before asking 
him for drugs. However, their Lordships added that it would not be necessary to halt a trial 
for abuse of process where there were reasonable grounds to suspect that the defendant was 
a drug dealer and the offi  cers had merely given the defendant an opportunity to commit the 
off ence. Th e key test is ‘whether the police conduct preceding the commission of the off ence 
was no more than might be expected from others in the circumstances’.133 In applying this 
test in Jones (James)134 it was held that a drug dealer was only likely to sell to those asking 
for drugs and so an undercover police offi  cer asking for drugs from a suspected drug dealer 
would not be engaging in entrapment.

Cases of entrapment must now be considered in the light of the Human Rights Act 1998. 
Th e issue of entrapment was considered by the European Court of Human Rights in Teixeira 
de Castro v Portugal.135 Th e defendant, who had no criminal record, was introduced to two 
police offi  cers. Th ey asked him to buy heroin for them, which he did. He was sentenced to six 
years’ imprisonment. Th e European Court held that the defendant’s right to a fair trial under 
Article 6 was infringed by the police action. Th e distinction was drawn between where the 
undercover police offi  cers were approached by a defendant (which was not illegitimate) and 
where the undercover police approached a defendant and proposed the commission of an 
off ence (which was illegitimate).136 Th is distinction appears to reflect that made in Looseley. 
In Jones137 the defendant had left  graffi  ti messages asking girls aged 13 or under to contact 

127 For a thorough discussion of the issue, see Ashworth (2002a). 128 [1980] AC 402 (HL).
129 Choo (1993) argues there should be a defence of entrapment.
130 Section 78 of the Police and Criminal Evidence Act 1984 (see Smurthwaite [1998] Crim LR 751) and 

the common law (Latif [1996] 1 All ER 353 (HL)).
131 Springer [1999] 1 Cr App R (S) 217 (CA). 132 [2001] 4 All ER 897 (HL).
133 For further discussion, see Squires (2006); Ashworth (2002b). 134 [2010] EWCA Crim 925.
135 [1998] Crim LR 751 (ECtHR). 136 See also Lewis [2005] Crim LR 797.
137 Jones [2007] EWCA Crim 1118.
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him to have sex. An undercover police offi  cer, pretending to be under 13, texted him and 
arranged a meeting, where he was arrested. Th is was held not to amount to entrapment. It 
was not an abuse of power but an attempt to ensure children were not harmed. A key point 
here appears to have been the fact that the defendant had fi rst sought to initiate contact by 
leaving the messages.

Occasionally a case arises where the claim is not that the police or the state entrapped 
the defendant, but another citizen, such as a journalist. Th ere is relatively little authority on 
this question. It appears that this form of entrapment follows the same rules as apply to state 
entrapment.138

 superior orders
Superior orders has never been recognized as a defence in English and Welsh law.139 So a 
police offi  cer or soldier who commits a crime has no defence by claiming ‘I was only follow-
ing orders.’ Although it has never been directly in issue in an English or Welsh case there are 
obiter statements in the House of Lords and the Privy Council denying the existence of the 
defence in Clegg140 and Yip.141 Of course, the fact that the defendant was acting under superior 
orders could in extreme cases form the basis of a defence of duress or lack of mens rea.142

 automatism

DE F I N I T ION
To plead automatism a defendant needs to show:

he had suff ered a complete loss of voluntary control;(1) 
this was caused by an external factor;(2) 
he was not at fault in losing capacity.(3) 

Automatism occurs when a defendant suff ers a complete loss of self-control caused by an 
external factor.143 A popular example is a defendant who is hit on the head by a rock and then 
loses all awareness of what he or she is doing and injures someone. Such a defendant will be 
able to rely on the defence of automatism.

Automatism involves more than a claim that the individual lacked mens rea (which he 
or she did). It is a claim that he or she is not acting:144 it is a denial of the actus reus.145 Th e 
signifi cance of this is that automatism is a defence even to a crime of strict liability which has 
no mens rea requirement.

Th e three elements of automatism will be considered separately:

138 See Morley and Hutton [1994] Crim LR 919. For a detailed discussion, see Hofmeyr (2006).
139 Brownlee (1989). For an excellent discussion of the issue see Wallerstein (2010).
140 [1995] 1 All ER 334 (HL). 141 [1994] 2 All ER 924, 928 (PC).
142 See e.g. James (1837) 8 C & P 131, 173 ER 429.
143 If the defendant brings credible evidence raising the possibility of automatism the prosecution must 

show that beyond reasonable doubt the accused was not acting as an automaton.
144 Mackay (1995: ch. 1). 145 Hill v Baxter [1958] 1 QB 277.
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he had suff ered a complete loss of voluntary control;(1) 
this was caused by an external factor;(2)
he was not at fault in losing capacity.(3) 
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. a complete loss of voluntary control
Th e Court of Appeal in the following cases emphasizes that to rely on automatism there 
must be a complete loss of voluntary control:

Attorney-General’s Reference (No. 2 of 1992)
[1994] QB 91 (CA)146

Th e respondent was the driver of a heavy goods lorry. He had been driving six out of the 
preceding 12 hours and covered 343 miles when he steered onto the hard shoulder of 
a motorway. He crashed into a stationary white van. Two people were killed. Th e tyre 
marks indicated that the respondent’s lorry had braked only at the very last minute. 
At his trial on a charge of causing death by reckless driving, the respondent produced 
evidence from a psychologist (Professor Brown) that he was suff ering from a condition 
known as ‘driving without awareness’ caused by repetitive visual stimuli which cre-
ated a trance-like state. Th e respondent claimed this amounted to automatism and that 
therefore he was not driving. He was acquitted by the jury, but the Attorney-General 
referred the case to the Court of Appeal.

Lord Taylor of Gosforth CJ

This is a reference pursuant to s 36 of the Criminal Justice Act 1972 whereby Her Majesty’s 
Attorney General seeks the opinion of this court on a point of law following an acquittal on 
indictment. The point is defi ned in the reference as follows:

‘Whether the state described as “driving without awareness” should, as a matter of law, be capa-
ble of founding a defence of automatism.’

This formulation relates to expert evidence given in the particular case. However, we take 
the point more generally to raise the question: ‘What are the requirements and limits of the 
defence of automatism?’

. . . 

[Lord Taylor referred to defence evidence of Professor Brown about the condition of driving 
without awareness and stated:]

Despite his phrase ‘driving without awareness’, Professor Brown agreed that the driver’s 
body would still be controlling the vehicle, that there would be subconscious motivation to 
his steering and that, although ‘largely unaware of what was happening ahead’ and ‘largely 
unaware of steering either’, the unawareness was not total. Asked if nothing intrudes into the 
driver’s consciousness when he is in this state, the professor said: ‘I would not go so far as to 
say nothing, but very little.’ There must, as a matter of common sense, be some awareness 
if, as Professor Brown accepted, the driver will usually be caused to ‘snap out’ of the condi-
tion by strong stimuli noticed by his eyes.

The contention on behalf of the Attorney General is that on the evidence given by Professor 
Brown, even taken at its highest, there was no basis for leaving the defence of automatism 
to the jury. Mr Jones QC [counsel for the Crown] submits that automatism as a defence in 
a driving case arises only where there is such total destruction of voluntary control that the 

146 [1993] 4 All ER 683, [1993] 3 WLR 982, (1993) 97 Cr App R 429, [1994] Crim LR 692.
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driver’s consciousness when he is in this state, the professor said: ‘I would not go so far as to
say nothing, but very little.’ There must, as a matter of common sense, be some awareness
if, as Professor Brown accepted, the driver will usually be caused to ‘snap out’ of the condi-
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The contention on behalf of the Attorney General is that on the evidence given by Professor
Brown, even taken at its highest, there was no basis for leaving the defence of automatism
to the jury. Mr Jones QC [counsel for the Crown] submits that automatism as a defence in
a driving case arises only where there is such total destruction of voluntary control that the



12 defences | 687

defendant cannot be said to be driving at all. He cited Hill v Baxter [1958] 1 QB 277 at 283, in 
which Lord Goddard CJ said:

‘I agree that there may be cases where the circumstances are such that the accused could not 
really be said to be driving at all. Suppose he had a stroke or an epileptic fi t, both instances of what 
may properly be called Acts of God; he might well be in the driver’s seat even with his hands on the 
wheel, but in such a state of unconsciousness that he could not be said to be driving.’

Pearson J gave as examples an epileptic fi t, a coma, a blow on the head from a stone thrown 
up from the roadway and an attack by a swarm of bees so that the driver is—

‘prevented from exercising any directional control over the vehicle and any movements of his arms 
and legs are solely caused by the action of the bees. In each of these cases it can be said that at 
the material time he is not driving and therefore not driving dangerously. Then suppose that the 
man in the driving seat falls asleep. After he has fallen asleep he is no longer driving, but there was 
an earlier time at which he was falling asleep and therefore failing to perform the driver’s elemen-
tary and essential duty of keeping himself awake and therefore he was driving dangerously.’ (See 
[1958] 1 QB 277 at 286.)

In Bratty v A-G for Northern Ireland [1963] AC 386 at 409 a defence of automatism due to an 
attack of psychomotor epilepsy was raised. Lord Denning said of the actus reus:

‘No act is punishable if it is done involuntarily: and an involuntary act in this context—some people 
nowadays prefer to speak of it as “automatism”—means an act which is done by the muscles 
without any control by the mind such as a spasm, a refl ex action or a convulsion; or an act done 
by a person who is not conscious of what he is doing such as an act done whilst suffering from 
concussion or whilst sleepwalking.’

The extent of the loss of control is crucial in the present case. Mr Jones referred to three other 
authorities in support of his proposition that automatism requires there to be total destruction 
of voluntary control and that impairment or reduction of voluntary control is insuffi cient.

[Lord Taylor then referred to Watmore v Jenkins [1962] 2 QB 572; Roberts v Ramsbottom 
[1980] 1 All ER 7; and Broome v Perkins [1987] RTR 321.]

. . . 
We were referred to a number of decisions drawing a distinction between insane automa-

tism and non-insane automatism: R v Quick, R v Paddison [1973] QB 910, R v Sullivan [1984] 
AC 156, R v Hennessy [1989] 2 All ER 9 and R v Burgess [1991] 2 QB 92. The effect of those 
decisions is that if the defence of automatism is said to arise from internal causes so as to 
bring the defendant within the M’Naghten Rules, then if it succeeds the verdict should be 
one of not guilty by reason of insanity (see M’Naghten’s Case [1843–60] All ER Rep 229). 
An epileptic seizure (in R v Sullivan), a stress disorder, prone to recur and lacking the fea-
tures of novelty or accident (in R v Hennessy) and sleepwalking (in R v Burgess) were all 
regarded as internal causes. If, however, automatism is said to arise from an external cause, 
for example a stone hitting the driver on the head, then a successful defendant is entitled 
to be acquitted.

Here, Mr Pert [Counsel for the respondent] argues that the precipitating cause of the condi-
tion described by Professor Brown was the external factor of motorway conditions. However 
that may be, the proper approach is that prescribed by Lord Lane CJ in R v Burgess [1991] 2 
QB 92 at 96 as follows:

‘Where the defence of automatism is raised by a defendant two questions fall to be decided by the 
judge before the defence can be left to the jury. The fi rst is whether a proper evidential foundation 
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for the defence of automatism has been laid. The second is whether the evidence shows the case 
to be one of insane automatism, that is to say a case which falls within the M’Naghten Rules, or 
one of non-insane automatism.’

The fi rst of those questions is the one raised by this reference. In our judgment, the ‘proper 
evidential foundation’ was not laid in this case by Professor Brown’s evidence of ‘driv-
ing without awareness’. As the authorities cited above show, the defence of automatism 
requires that there was a total destruction of voluntary control on the defendant’s part. 
Impaired, reduced or partial control is not enough. Professor Brown accepted that someone 
‘driving without awareness’ within his description, retains some control. He would be able 
to steer the vehicle and usually to react and return to full awareness when confronted by 
signifi cant stimuli.

Accordingly, in our judgment the learned recorder ought not to have left the issue of autom-
atism to the jury in this case and the answer to the point of law as formulated is No.

Th e requirement that there be a complete loss of self-control appears to be very harsh. It 
would deny a defence to a person who had only a vague awareness of what was happening to 
him. Some commentators have suggested that this strict approach should be limited to driv-
ing off ences147 or crimes of strict liability,148 and that for other crimes it is not necessary to 
show that there was a complete lack of control.149 However, there is nothing in the judgment 
of the Court of Appeal in Attorney-General’s Reference (No. 2 of 1992) that explicitly restricts 
their discussion to driving off ences.

. an external factor
If a person acts while unaware of what he is doing such a person may either be an automaton 
or insane.150 Th e distinction between the two is whether the person’s mental state was caused 
by an internal or external factor:

If it is caused by an internal factor the person is classifi ed as insane.(1) 
If it is caused by an external factor the person has the complete defence of automatism.(2) 

It can be extremely diffi  cult to tell whether a factor was an internal or external one. 
Examples of external factors are a blow to the head or the taking of prescribed medication. 
Internal factors include mental illnesses.151 It used to be thought that sleepwalking was 
an external factor, but it was held by the Court of Appeal in Burgess152 to be an example of 
insanity because it is a mental condition (an internal factor) which predisposes a person to 
sleepwalking.153 It is clear that everyday tensions and pressure will not constitute external 
factors.154

147 Simester, Spencer, Sullivan, and Virgo (2010). 148 W. Wilson (2003: 227).
149 Indeed in Stripp (1978) 69 Cr App R 318 (CA) and Broome v Perkins (1987) 85 Cr App R 321 (CA) 

automatism was available, even though the defendants were described as ‘semi-conscious’.
150 Some commentators use the terminology ‘sane and insane automatism’.
151 Sullivan [1983] 2 All ER 673 (HL). 152 [1991] 2 QB 92 (CA).
153 Burgess [1991] 2 QB 92 (CA). Legal and medical issues surrounding sleepwalking are discussed in 

Ebrahim et al (2005); Wilson et al (2005); Mackay and Mitchell (2006).
154 For an argument that the requirement for an external factor should be abandoned, see Mackay and 

Mitchell (2006).
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Contrasting the following two cases may well illustrate the diff erence between internal 
and external factors:

Th e Canadian Supreme Court in (1) Rabey155 held that a defendant who suff ered a disas-
sociated state and killed his former girlfriend was not an automaton. He sought to 
plead automatism, arguing that his lack of awareness was caused by an external factor 
(his girlfriend telling him she was leaving him). Th e Supreme Court held that this 
was a case of insanity; the reasoning being that many people have boy or girlfriends 
leaving them without it leading to complete lack of awareness, suggesting that it was 
the mental state of the defendant, rather than the girlfriend’s actions which caused 
his mental state.
In (2) R v T 156 a woman had been raped and the rape was held to be an external factor. 
Rape could not be described as part of the ‘ordinary stresses and disappointments 
of life’.157

. the defendant was not at fault in causing 
the condition
Th e defendant cannot plead automatism if he or she is responsible for causing his or her con-
dition. So if the defendant’s mental state is caused by taking alcohol or an illegal drug he or 
she cannot plead automatism.158 Th ere may be other ways in which the defendant is respon-
sible for his or her condition and so will not be able to rely on the defence.159 For example, if 
the defendant is a diabetic and is aware that if he or she does not eat adequate food he or she 
may enter a state of lack of awareness, but refrains from eating when symptoms fi rst appear, 
he or she may be held responsible for his or her condition.160 It seems, although there is no 
defi nitive case law on the question, that the test is subjective: was the defendant aware that 
his or her actions or inactions would cause his or her mental condition, rather than asking 
whether the defendant ought to have been aware that his or her actions or inactions would 
cause his or her mental condition.

E X A M I NAT ION T I P
A popular scenario for problem questions involves a defendant who is both intoxi-
cated and suff ers automatism (e.g. a drunk defendant who falls down, bangs his or her 
head and suff ers concussion).
Stripp indicates that the key question is whether the defendant’s state was caused pre-
dominantly by his or her intoxication or by his or her concussion. If it was the concus-
sion then he or she would be able to plead automatism; if the voluntary intoxication he 
or she would not (see also Burns and Lipman).

155 (1980) 15 CR (3d) 225, a decision approved by the English Court of Appeal in Burgess [1991] 2 QB 92.
156 [1990] Crim LR 256.
157 In Hennessy [1989] 2 All ER 9 (CA) it was held that stress, anxiety, and depression could not constitute 

external factors.
158 Lipman [1970] 1 QB 152 (CA).
159 Th is has been particularly relevant in driving cases, e.g. Broome v Perkins (1987) 85 Cr App R 321 (CA); 

Isitt (1978) 67 Cr App R 44 (CA); Marison [1996] Crim LR 909 (CA).
160 Quick [1973] QB 910 (CA).
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dominantly by his or her intoxication or by his or her concussion. If it was the concus-
sion then he or she would be able to plead automatism; if the voluntary intoxication he
or she would not (see also Burns and Lipman).
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 insanity
It is crucial to distinguish between two161 diff erent claims in relation to insanity:

A claim that a defendant was insane at the time he or she committed the off ence.(1) 
A claim that the defendant was insane at the time of the trial and so unable eff ectively (2) 
to defend him or herself.

As we shall discuss in Part II there are many diffi  culties with the law’s treatment of insanity. 
→6 (p.739)

. insanity at the time of the alleged offence
Th e defi nition of insanity
Th e issue of the defendant’s insanity at the time of the crime can be raised in three ways:

Th e defendant straightforwardly claims he or she was insane at the time of the (1) 
off ence.
Th e defendant raises a defence of no (2) mens rea or automatism, but the judge decides 
that the evidence discloses a defence of insanity. Th e judge may then instruct the jury 
to consider the issue of insanity.162

If the defendant raises a plea of diminished responsibility then the prosecution is (3) 
entitled to rebut the defence by producing evidence of insanity.163

DE F I N I T ION
A defendant who wishes to plead that he or she was insane at the time of the off ence 
must demonstrate that he or she was suff ering from a defect of reason caused by a dis-
ease of the mind which meant that either:

he or she did not know the nature or quality of his or her actions; or(1) 
he or she did not know that what he or she was doing was wrong.(2) 

If successful in his or her plea the defendant will be found ‘not guilty, but insane’.

Th e following decision of the House of Lords is one of the leading (and most controversial) 
cases on the meaning of insanity. Th e key issue was whether the defendant was to be labelled 
insane or whether he could rely on the defence of automatism. As we have seen, automatism 
is available only where the cause of the mental condition is an external one. Th is led the 
House of Lords in this case to conclude that an epileptic defendant could not rely on automa-
tism and therefore was labelled insane:

161 Th e defendant’s mental condition can be taken into account when deciding the appropriate sentence. 
Th is is an issue of sentencing law and will not be considered in this book.

162 Th omas [1995] Crim LR 314 (CA).
163 Section 6 of the Criminal Procedure (Insanity) Act 1964. In such a case the burden of proving insanity 

will be on the prosecution (Bastian [1958] 1 WLR 413).
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he or she did not know the nature or quality of his or her actions; or(1)
he or she did not know that what he or she was doing was wrong.(2) 

If successful in his or her plea the defendant will be found ‘not guilty, but insane’.
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R v Sullivan
[1984] 1 AC 156 (HL)164

Patrick Sullivan was visiting an 80-year-old friend of his when he had an epileptic sei-
zure, during which he kicked his friend in the head, infl icting grievous bodily harm. He 
admitted causing the injuries but sought to rely on the defence of automatism. Th e trial 
judge ruled that the facts revealed insanity, rather than automatism. In order to avoid 
being found not guilty by reason of insanity (and compulsory detention in a special hos-
pital), Mr Sullivan pleaded guilty to an assault occasioning actual bodily harm. He was 
convicted and sentenced to probation under medical supervision. He appealed against 
the conviction on the basis that the judge’s ruling was incorrect and he should have been 
able to plead the defence of automatism. Th e Court of Appeal dismissed his appeal and 
the case went to the House of Lords.

Lord Diplock

My Lords, the appellant, a man of blameless reputation, has the misfortune to have been a 
lifelong sufferer from epilepsy. There was a period when he was subject to major seizures 
known as grand mal but as a result of treatment which he was receiving as an out-patient of 
the Maudsley Hospital from 1976 onwards, these seizures had, by the use of drugs, been 
reduced by 1979 to seizures of less severity known as petit mal, or psychomotor epilepsy, 
though they continued to occur at a frequency of one or two per week.

 . . . 
Their expert evidence, which was not disputed by the prosecution, was that the appel-

lant’s acts in kicking Mr Payne had all the characteristics of epileptic automatism at the third 
or post-ictal stage of petit mal, and that, in view of his history of psychomotor epilepsy and 
the hospital records of his behaviour during previous seizures, the strong probability was that 
the appellant’s acts of violence towards Mr Payne took place while he was going through 
that stage.

The evidence as to the pathology of a seizure due to psychomotor epilepsy can be suffi -
ciently stated for the purposes of this appeal by saying that after the fi rst stage, the prodram, 
which precedes the fi t itself, there is a second stage, the ictus, lasting a few seconds, during 
which there are electrical discharges into the temporal lobes of the brain of the sufferer. The 
effect of these discharges cause him in the post-ictal stage to make movements which he is 
not conscious that he is making, including, and this was a characteristic of previous seizures 
which the appellant had suffered, automatic movements of resistance to anyone trying to 
come to his aid. These movements of resistance might, though in practice they very rarely 
would, involve violence.

 . . . 
My Lords, for centuries, up to 1843, the common law relating to the concept of mental 

disorders as negativing responsibility for crimes was in the course of evolution, but I do not 
think it necessary for your Lordships to embark on an examination of the pre-1843 position. In 
that year, following the acquittal of one Daniel M’Naghten for shooting Sir Robert Peel’s sec-
retary, in what today would probably be termed a state of paranoia, the question of insanity 
and criminal responsibility was the subject of debate in the legislative chamber of the House 
of Lords, the relevant statute then in force being the Criminal Lunatics Act 1800, an Act ‘for 
the safe custody of Insane Persons charged with Offences’, which referred to persons who 

164 [1983] 2 All ER 673, [1983] 1 WLR 123, (1983) 77 Cr App R 176.
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were ‘insane’ at the time of the commission of the offence, but contained no defi nition of 
insanity. The House invited the judges of the courts of common law to answer fi ve abstract 
questions on the subject of insanity as a defence to criminal charges. The answer to the 
second and third of these questions combined was given by Tindal CJ on behalf of all the 
judges, except Maule J, and constituted what became known as the M’Naghten Rules. The 
judge’s answer is in the following well-known terms (see M’Naghten’s Case [1843–60] All 
ER Rep 229 at 233):

‘ . . . the jurors ought to be told in all cases that every man is to be presumed to be sane, and to pos-
sess a suffi cient degree of reason to be responsible for his crimes, until the contrary be proved to 
their satisfaction and that to establish a defence on the ground of insanity, it must be clearly proved 
that, at the time of the committing of the act, the party accused was labouring under a defect of 
reason, from disease of the mind, as not to know the nature and quality of the act he was doing or, 
if he did know it, that he did not know what he was doing was wrong.’

Although the questions put to the judges by the House of Lords referred to insane delusions 
of various kinds, the answer to the second and third questions (the M’Naghten Rules) is 
perfectly general in its terms. It is stated to be applicable ‘in all cases’ in which it is sought ‘to 
establish a defence on the ground of insanity’. . . . 

The M’Naghten Rules have been used as a comprehensive defi nition for this purpose 
by the courts for the last 140 years. Most importantly, they were so used by this House 
in Bratty’s case. That case was in some respects the converse of the instant case. Bratty 
was charged with murdering a girl by strangulation. He claimed to have been unconscious 
of what he was doing at the time he strangled the girl and he sought to run as alternative 
defences non-insane automatism and insanity. The only evidential foundation that he laid 
for either of these pleas was medical evidence that he might have been suffering from 
psychomotor epilepsy which, if he were, would account for his having been unconscious 
of what he was doing. No other pathological explanation of his actions having been car-
ried out in a state of automatism was supported by evidence. The trial judge fi rst put the 
defence of insanity to the jury. The jury rejected it and they declined to bring in the special 
verdict. Thereupon, the judge refused to put the alternative defence of automatism. His 
refusal was upheld by the Court of Criminal Appeal of Northern Ireland and subsequently 
by this House.

The question before this House was whether, the jury having rejected the plea of insanity, 
there was any evidence of non-insane automatism fi t to be left to the jury. The ratio decidendi 
of its dismissal of the appeal was that the jury having negatived the explanation that Bratty 
might have been acting unconsciously in the course of an attack of psychomotor epilepsy, 
there was no evidential foundation for the suggestion that he was acting unconsciously from 
any other cause.

In the instant case, as in Bratty’s case, the only evidential foundation that was laid for any 
fi nding by the jury that the appellant was acting unconsciously and involuntarily when he was 
kicking Mr Payne was that when he did so he was in the post-ictal stage of a seizure of psy-
chomotor epilepsy. The evidential foundation in the case of Bratty, that he was suffering from 
psychomotor epilepsy at the time he did the act with which he was charged, was very weak 
and was rejected by the jury. The evidence in the appellant’s case, that he was so suffering 
when he was kicking Mr Payne, was very strong and would almost inevitably be accepted 
by a properly directed jury. It would be the duty of the judge to direct the jury that if they did 
accept that evidence the law required them to bring in a special verdict and none other. The 
governing statutory provision is to be found in s 2 of the Trial of Lunatics Act 1883. This says 
‘the jury shall return a special verdict’.

were ‘insane’ at the time of the commission of the offence, but contained no defi nition of 
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defence of insanity to the jury. The jury rejected it and they declined to bring in the special
verdict. Thereupon, the judge refused to put the alternative defence of automatism. His
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The question before this House was whether, the jury having rejected the plea of insanity,
there was any evidence of non-insane automatism fi t to be left to the jury. The ratio decidendi 
of its dismissal of the appeal was that the jury having negatived the explanation that Bratty
might have been acting unconsciously in the course of an attack of psychomotor epilepsy,
there was no evidential foundation for the suggestion that he was acting unconsciously from
any other cause.

In the instant case, as in Bratty’s case, the only evidential foundation that was laid for any
fi nding by the jury that the appellant was acting unconsciously and involuntarily when he was
kicking Mr Payne was that when he did so he was in the post-ictal stage of a seizure of psy-
chomotor epilepsy. The evidential foundation in the case of Bratty, that he was suffering from
psychomotor epilepsy at the time he did the act with which he was charged, was very weak
and was rejected by the jury. The evidence in the appellant’s case, that he was so suffering
when he was kicking Mr Payne, was very strong and would almost inevitably be accepted
by a properly directed jury. It would be the duty of the judge to direct the jury that if they did
accept that evidence the law required them to bring in a special verdict and none other. The
governing statutory provision is to be found in s 2 of the Trial of Lunatics Act 1883. This says
‘the jury shall return a special verdict’.
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My Lords, I can deal briefl y with the various grounds on which it has been submitted that 
the instant case can be distinguished from what constituted the ratio decidendi in Bratty’s 
case, and that it falls outside the ambit of the M’Naghten Rules.

First, it is submitted the medical evidence in the instant case shows that psychomotor 
epilepsy is not a disease of the mind, whereas in Bratty’s case it was accepted by all the 
doctors that it was. The only evidential basis for this submission is that Dr Fenwick said that 
in medical terms to constitute a ‘disease of the mind’ or ‘mental illness’, which he appeared 
to regard as interchangeable descriptions, a disorder of brain functions (which undoubtedly 
occurs during a seizure in psychomotor epilepsy) must be prolonged for a period of time 
usually more than a day, while Dr Taylor would have it that the disorder must continue for a 
minimum of a month to qualify for the description ‘a disease of the mind’.

The nomenclature adopted by the medical profession may change from time to time. 
Bratty was tried in 1961. But the meaning of the expression ‘disease of the mind’ as the 
cause of ‘a defect of reason’ remains unchanged for the purposes of the application of the 
M’Naghten Rules. I agree with what was said by Devlin J in R v Kemp [1957] 1 QB 399 at 
407 that ‘mind’ in the M’Naghten Rules is used in the ordinary sense of the mental faculties 
of reason, memory and understanding. If the effect of a disease is to impair these faculties 
so severely as to have either of the consequences referred to in the latter part of the rules, it 
matters not whether the aetiology of the impairment is organic, as in epilepsy, or functional, 
or whether the impairment itself is permanent or is transient and intermittent, provided that 
it subsisted at the time of commission of the act. The purpose of the legislation relating to 
the defence of insanity, ever since its origin in 1880, has been to protect society against 
recurrence of the dangerous conduct. The duration of a temporary suspension of the mental 
faculties of reason, memory and understanding, particularly if, as in the appellant’s case, it 
is recurrent, cannot on any rational ground be relevant to the application by the courts of the 
M’Naghten Rules, though it may be relevant to the course adopted by the Secretary of State, 
to whom the responsibility for how the defendant is to be dealt with passes after the return 
of the special verdict of not guilty by reason of insanity.

 . . . 
The only other submission in support of the appellant’s appeal which I think it necessary 

to mention is that, because the expert evidence was to the effect that the appellant’s acts in 
kicking Mr Payne were unconscious and thus ‘involuntary’ in the legal sense of that term, his 
state of mind was not one dealt with by the M’Naghten Rules at all, since it was not covered 
by the phrase ‘as not to know the nature and quality of the act he was doing’. Quite apart from 
being contrary to all three speeches in this House in Bratty’s case, the submission appears to 
me, with all respect to counsel, to be quite unarguable. Dr Fenwick himself accepted it as an 
accurate description of the appellant’s mental state in the post-ictal stage of a seizure. The 
audience to whom the phrase in the M’Naghten Rules was addressed consisted of peers of 
the realm in the 1840s when a certain orotundity of diction had not yet fallen out of fashion. 
Addressed to an audience of jurors in the 1980s it might more aptly be expressed as: he did 
not know what he was doing.

My Lords, it is natural to feel reluctant to attach the label of insanity to a sufferer from psy-
chomotor epilepsy of the kind to which the appellant was subject, even though the expres-
sion in the context of a special verdict of not guilty by reason of insanity is a technical one 
which includes a purely temporary and intermittent suspension of the mental faculties of 
reason, memory and understanding resulting from the occurrence of an epileptic fi t. But the 
label is contained in the current statute, it has appeared in this statute’s predecessors ever 
since 1800. It does not lie within the power of the courts to alter it. Only Parliament can do 
that. It has done so twice, it could do so once again.

My Lords, I can deal briefl y with the various grounds on which it has been submitted that
the instant case can be distinguished from what constituted the ratio decidendi in i Bratty’s 
case, and that it falls outside the ambit of the M’Naghten Rules.

First, it is submitted the medical evidence in the instant case shows that psychomotor
epilepsy is not a disease of the mind, whereas in Bratty’s case it was accepted by all thee
doctors that it was. The only evidential basis for this submission is that Dr Fenwick said that
in medical terms to constitute a ‘disease of the mind’ or ‘mental illness’, which he appeared
to regard as interchangeable descriptions, a disorder of brain functions (which undoubtedly
occurs during a seizure in psychomotor epilepsy) must be prolonged for a period of time
usually more than a day, while Dr Taylor would have it that the disorder must continue for a
minimum of a month to qualify for the description ‘a disease of the mind’.

The nomenclature adopted by the medical profession may change from time to time.
Bratty was tried in 1961. But the meaning of the expression ‘disease of the mind’ as the
cause of ‘a defect of reason’ remains unchanged for the purposes of the application of the
M’Naghten Rules. I agree with what was said by Devlin J in R v Kemp [1957] 1 QB 399 atp
407 that ‘mind’ in the M’Naghten Rules is used in the ordinary sense of the mental faculties
of reason, memory and understanding. If the effect of a disease is to impair these faculties
so severely as to have either of the consequences referred to in the latter part of the rules, it
matters not whether the aetiology of the impairment is organic, as in epilepsy, or functional,
or whether the impairment itself is permanent or is transient and intermittent, provided that
it subsisted at the time of commission of the act. The purpose of the legislation relating to
the defence of insanity, ever since its origin in 1880, has been to protect society against
recurrence of the dangerous conduct. The duration of a temporary suspension of the mental
faculties of reason, memory and understanding, particularly if, as in the appellant’s case, it
is recurrent, cannot on any rational ground be relevant to the application by the courts of the
M’Naghten Rules, though it may be relevant to the course adopted by the Secretary of State,
to whom the responsibility for how the defendant is to be dealt with passes after the return
of the special verdict of not guilty by reason of insanity.

. . .
The only other submission in support of the appellant’s appeal which I think it necessary

to mention is that, because the expert evidence was to the effect that the appellant’s acts in
kicking Mr Payne were unconscious and thus ‘involuntary’ in the legal sense of that term, his
state of mind was not one dealt with by the M’Naghten Rules at all, since it was not covered
by the phrase ‘as not to know the nature and quality of the act he was doing’. Quite apart from
being contrary to all three speeches in this House in Bratty’s case, the submission appears to
me, with all respect to counsel, to be quite unarguable. Dr Fenwick himself accepted it as an
accurate description of the appellant’s mental state in the post-ictal stage of a seizure. The
audience to whom the phrase in the M’Naghten Rules was addressed consisted of peers of
the realm in the 1840s when a certain orotundity of diction had not yet fallen out of fashion.
Addressed to an audience of jurors in the 1980s it might more aptly be expressed as: he did
not know what he was doing.

My Lords, it is natural to feel reluctant to attach the label of insanity to a sufferer from psy-
chomotor epilepsy of the kind to which the appellant was subject, even though the expres-
sion in the context of a special verdict of not guilty by reason of insanity is a technical one
which includes a purely temporary and intermittent suspension of the mental faculties of
reason, memory and understanding resulting from the occurrence of an epileptic fi t. But the
label is contained in the current statute, it has appeared in this statute’s predecessors ever
since 1800. It does not lie within the power of the courts to alter it. Only Parliament can do
that. It has done so twice, it could do so once again.
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Sympathise though I do with the appellant, I see no other course open to your Lordships 
than to dismiss this appeal.

Appeal dismissed.

So here the House of Lords confi rmed that a defendant is presumed to be sane and approved 
the defi nition of insanity found in the M’Naghten165 rules, fi rst set out in 1843. Th is defi ni-
tion can be broken down into three requirements:

Disease of the mind
Th e phrase ‘disease of the mind’ is to be given its normal meaning:166 it is not a medical 
term. What must be shown is that the defendant was suff ering from a disease which aff ected 
the functioning of the mind. Th ere is no need, therefore, to show that it was a disease of the 
brain as such.167 Th is means that diabetes, for example, can amount to a disease of the mind 
if it produces a malfunctioning of the brain. Lord Denning in Bratty168 suggested that a dis-
ease of the mind was a mental disorder which manifested itself in violence and was prone 
to reoccur. However, these dicta have since been rejected169 and it is clear that a ‘disease of 
the mind’ need not be prone to recur nor manifest itself in violence.

It should also be stressed that just because there was a malfunctioning of the mind it does 
not follow that this was a disease. If the defendant was hit on the head by a brick and suff ers 
concussion there might be no disease and so the concussion could not amount to a disease 
of the mind.

Defect of reason
It must be shown that the disease of the mind gave rise to a defect of reason: the defendant’s 
power of reasoning must be impaired. It is not enough to show that the power of reasoning 
was available but not used. Someone who absent-mindedly was unaware what he or she was 
doing cannot rely on insanity.170

Th e defendant did not know the nature and quality of his or her act or that 
it was wrong
It must be shown that as a result of the defect of reason caused by the disease of the mind 
either (a) the defendant did not know the nature or quality of his or her act or (b) he or she 
did not know it was wrong:

Not knowing the nature and quality of the act
Th is requires proof that the defendant did not know what he or she was doing. Th is would 
be so in the following situations:

165 (1843) 10 Cl & F 200. 166 Kemp [1957] 1 QB 399, 406. 167 Ibid.
168 [1963] AC 386 (HL). 169 Sullivan [1984] AC 156 (HL).
170 In any event absent-mindedness is not a disease of the mind (Clarke [1972] 1 All ER 219). Of course, 

absent-minded people may well be able to plead that they have no mens rea.

Sympathise though I do with the appellant, I see no other course open to your Lordships
than to dismiss this appeal.

Appeal dismissed.
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Th e defendant had no awareness of what was happening.(1) 171 For example, the defend-
ant was suff ering from a seizure of some kind.
Th e defendant was aware what he or she was doing, but was deluded as to the material (2) 
circumstances of his or her actions, rendering the act fundamentally diff erent. For 
example, a defendant who thought he or she was killing a monstrous creature when 
in fact he or she was killing a person.
A person who was unaware of the consequences of his or her act, for example he or she (3) 
was unaware that his or her act would kill the victim. Stephen gave the example of a 
person who cut off  the head of someone who was asleep because ‘it would be great fun 
to see him looking for it when he woke up’.172

Not knowing that the act is wrong
‘Wrong’ here means that the act was illegal. Th is was held to be the law in Windle.173 Although 
that view has been criticized,174 it was followed in Johnson175 which preferred illegality as the 
test because what was or was not immoral was too uncertain.

Th e Human Rights Act 1998 and the defi nition of insanity
Article 5 of the ECHR states:

Everyone has the right to liberty and security of person. No one shall be deprived of his liberty 
save in the following cases and in accordance with the procedures prescribed by law; . . . 

(c) the lawful detention . . . of persons of unsound mind.

Th e European Court of Human Rights in Winterwerp v Netherlands176 explained that:

In the Court’s opinion, except in emergency cases, the individual concerned should not be 
deprived of his liberty unless he has been reliably shown to be of ‘unsound mind’. The very 
nature of what has to be established before the competent national authority—that is, a true 
mental disorder—calls for objective medical expertise. Further, the mental disorder must be 
of a kind or degree warranting compulsory confi nement. What is more, the validity of the 
continued confi nement depends upon the persistence of such a disorder.177

In the light of this decision on Article 5 the present law on the detention of those found not 
guilty by reason of insanity could be challenged under the Human Rights Act. Th e following 
arguments could be made:

As already noted, the legal defi nition of insanity is far wider than the medical concept (1) 
of mental disorder. It is certainly arguable that the detention of an epileptic who has 

171 Sullivan [1983] 2 All ER 673 (HL). 172 Stephen (1887: 166). 173 [1952] 2 QB 826 (CA).
174 Notably the High Court of Australia in Stapleton (1952) 86 CLR 358 refused to follow Windle.
175 [2007] EWCA Crim 1978. Th e issue is discussed in Mackay (2009). Notably the Court of Appeal saw 

the case for considering reform of the law. Mackay, Mitchell, and Howe (2006) suggest that in practice 
defendants whose mental illness means (only) that they do not realize that what they are doing is morally 
wrong are oft en permitted to use the defence of insanity.

176 [1979] 2 EHRR 387. 177 Ibid, para. 39.

Everyone has the right to liberty and security of person. No one shall be deprived of his liberty
save in the following cases and in accordance with the procedures prescribed by law; . . .

(c) the lawful detention . . . of persons of unsound mind.

In the Court’s opinion, except in emergency cases, the individual concerned should not be
deprived of his liberty unless he has been reliably shown to be of ‘unsound mind’. The very
nature of what has to be established before the competent national authority—that is, a true
mental disorder—calls for objective medical expertise. Further, the mental disorder must be
of a kind or degree warranting compulsory confi nement. What is more, the validity of the
continued confi nement depends upon the persistence of such a disorder.177
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been found not guilty by reason of insanity infringes Article 5 because such a person 
is not ‘of unsound mind’.
Th e (2) Winterwerp requirement that there be ‘objective medical expertise’ could be used 
to challenge the English law on the basis that the doctors under English law have to 
use the legal, not medical, understanding of mental disorder.178

A defendant is presumed sane unless the contrary is proved. Th e burden of proving (3) 
the defence falls on the defendant on the balance of probabilities.179 Th is is a departure 
from the normal rules governing defences, where the prosecution must disprove any 
defence raised by the defendant. Th e placing of the burden of proof on the defendant 
may be challengeable as contrary to the presumption of innocence that is protected 
under Article 6(2) of the ECHR.180

Insanity and off ences of strict liability
In DPP v Harper181 it was held that insanity was not a defence to a strict liability 
offence.182 However, most commentators take the view that the decision is wrong. First, 
it made no reference to an earlier decision, Hennessy,183 which had stated that insanity 
was a defence to a strict liability offence. Second, the reasoning used in DPP v Harper is 
suspect. It was claimed that insanity is a denial of mens rea.184 However, if that was all 
insanity was there would be no need to have a special defence of insanity because any 
defendant who was legally insane would simply be able to claim he or she lacked the 
mens rea of the offence.

Insanity and intoxication
Th e leading case on insanity and intoxication is Lipman.185 Th ere the defendant took LSD 
and (he claimed) as a result had an hallucination in which he was attacked by a many-
headed monster. He killed the monster. On recovering, he discovered that in fact he had 
killed his girlfriend. He was not permitted to plead insanity because it was his voluntary 
intoxication, rather than any disease of the mind, which had caused him to be unaware of 
the nature of his acts. If, however, a defendant can show that although intoxicated it was 
his or her disease of the mind that caused his or her lack of awareness then insanity may 
be available (Burns).186

178 It has only been since s. 1 of the Criminal Procedure (Insanity and Unfi tness to Plead) Act 1991 that 
the jury, before fi nding insanity, must hear evidence from at least two registered medical practitioners. At 
least one of the doctors must be approved as having ‘special experience in the diagnosis or treatment of men-
tal disorder’. In part the statute was passed in order to comply with Art. 5 of the ECHR.

179 Bratty v Attorney-General for Northern Ireland [1963] AC 386 (HL).
180 Kebelene [1999] 3 WLR 972 (HL) makes it clear that reversals of the burden of proof are challengeable 

under the 1998 Act.
181 [1998] RTR 200, discussed in Ward (1997).
182 Driving with excess alcohol in his blood (Road Traffi  c Act 1988, s. 5(1)(a)).
183 (1989) 89 Cr App R 10 (CA).
184 Th e reasoning was that, as insanity was simply a denial of mens rea, that was no defence to an off ence 

of strict liability, which requires no mens rea.
185 [1970] 1 QB 152 (CA). 186 (1984) 79 Cr App R 173 (CA).
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. a claim that the defendant was insane at 
the time of the trial
When the accused is brought up for trial he or she may be found unfi t to plead under sec-
tions 4 and 4A of the Criminal Procedure (Insanity) Act 1964.187 Th e key issue is whether 
the accused is able to understand the charge and the diff erence between a plea of guilty and 
of not guilty. Th e accused must also be able to challenge jurors, to instruct counsel, and 
understand the evidence.188 In summary the defendant’s mental capabilities must be suf-
fi cient for him or her to be able to conduct his or her defence adequately.189 In Moyles190 it 
was explained that this meant a defendant could have the capacity to stand trial, even if his 
or her mental condition meant that he or she thought there were ‘evil infl uences’ at work 
in the trial. Such beliefs would not aff ect his or her ability to conduct his or her defence. 
Once it has been determined that the defendant is unfi t to stand trial the judge has a wide 
discretion as to the appropriate course of action (except in the case of murder).191 Th e 1991 
Act includes disposals ranging from an absolute discharge to admission to hospital with a 
restraining order.192

A controversial decision is Podola193 which concerned a defendant who suff ered from hys-
terical amnesia which prevented him from remembering events, but whose mind was other-
wise completely normal. It was held that he was fi t to plead. Th e case was diffi  cult because on 
the one hand the defendant was at a clear disadvantage in presenting his defence because he 
could not remember what happened. On the other hand he was fully mentally competent at 
the time of the trial. Indeed if Podola had been unfi t to plead it would probably have meant 
that a defendant who was so drunk during the commission of the crime that he could not 
recall what happened would also be able to claim to be unfi t to plead.

Th e issue of fi tness to plead can be raised by the defence, the prosecution, or the judge.194 
Once the issue is raised it must be decided by the judge.195 Before a defendant is found unfi t 
the court must receive written or oral evidence of two or more registered medical prac-
titioners (at least one of whom is approved by the Home Secretary as having expertise in 
mental disorders).196 If a judge fi nds the defendant unfi t to plead, the jury must consider 
whether or not the defendant did the ‘act’ alleged. Th e explanation for this requirement is 
that it would be unfair if a defendant who was unfi t to stand trial was somehow presumed 
to have committed the off ence alleged without there being some evidence that he or she did. 
Th erefore if the jury is not convinced that there is suffi  cient evidence that he or she did the 

187 As amended by the Criminal Procedure (Insanity and Unfi tness to Plead) Act 1991. See Howard (2011) 
for a discussion of the law and its possible reform.

188 Robertson [1968] 1 WLR 1767. 189 Grubin (1993); Duff  (1994). 190 [2009] Crim LR 586.
191 When the court must order detention in hospital (Criminal Procedure (Insanity) Act 1964, s. 5(3)).
192 In Shulman [2010] EWCA Crim 1034 the court accepted evidence some time aft er the trial that dur-

ing the trial he had been unfi t to plead. His conviction was quashed and replaced with a verdict that he was 
unfi t to plead.

193 [1960] 1 QB 325 (CA). 194 MacCarthy [1967] 1 QB 68 (CA).
195 Section 4(5) of the Criminal Procedure (Insanity) Act 1964, amended by the Domestic Violence, 

Crime and Victims Act 2004, s. 22.
196 Section 4(6) of the Criminal Procedure (Insanity) Act 1964. Th ere are two points in time at which 

the defendant’s sanity can be raised: (1) it may be considered by a jury at the start of the trial; (2) once the 
prosecution has presented its case. Th is will be appropriate where it is unclear whether the prosecution has 
suffi  cient evidence to make out its case. Th e jury will be invited to consider whether the prosecution has 
established a case which the defence must answer. If not the defendant must be acquitted. If it has a jury will 
consider the defendant’s fi tness to plead.
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‘act’ alleged the jury must simply acquit the defendant, like any other person found not to 
have committed the actus reus.

Th is has produced some diffi  cult questions about what the ‘act’ means. Th e Court of 
Appeal has held that it means that the actus reus but not the mens rea of the off ence must be 
proved.197 But there are some diffi  cult lines to be drawn. Some of the decisions to date on the 
meaning of ‘act’ here found the following:

When considering a charge of murder the jury did not have to fi nd that the defendant (1) 
intentionally killed the victim.198

When considering whether the defendant did the act in question the jury should not (2) 
examine whether the defendant might have been able to raise the defence of loss of 
control.199

In (3) Antoine in the House of Lords it was confi rmed that diminished responsibility 
could not be raised by a defendant following a fi nding that he or she was unfi t to 
stand trial.200

Although a defi nitive ruling is awaited, it seems likely that a jury could consider whether or 
not the defendant was acting in self-defence, because (as we shall see) the courts have held 
that where successful a plea of self-defence negates the actus reus of the off ence.

In the following case, the House of Lords held that the procedure under the 1964 Act was 
compatible with the ECHR:

R v H (Fitness to Plead)
[2003] HRLR 19 (HL)

Th e appellant was charged with two off ences of indecent assault committed against a 
girl aged 14. A jury was convened to decide whether he was fi t to stand trial. It was 
decided that he was unfi t. At a further hearing a diff erent trial found that the appellant 
had committed the acts alleged. He was absolutely discharged and registered as a sex 
off ender. Th e appellant appealed against the fi nding of the second jury, arguing that the 
procedure was incompatible with Article 6 of the ECHR. Th e Court of Appeal dismissed 
the appeal.

Lord Bingham of Cornhill

1. . . . The certifi ed question is:
‘Is the procedure defi ned by s.4A of the Criminal Procedure (Insanity) Act 1964 compat-

ible with an accused person’s rights arising under Art.6(1), 6(2) and 6(3)(d) of the European 
Convention for the Protection of Human Rights and Fundamental Freedoms? In particular:

(i) Does the procedure in so far as:

it provides for an acquittal of the accused person in the circumstances defi ned by (a) 
s.4A(1) of the Act;

197 Attorney-General’s Reference (No. 3 of 1998) [2000] QB 401 (CA).
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it provides for a fi nding that the(b)  accused ‘did the act’ which constitutes the actus 
reus of the crime; amount to the ‘determination’ of a criminal charge for the pur-
poses of Art.6(1)?

(ii)  Does a fi nding that an accused person ‘did the act’ which constitutes the 
actus reus of the crime of indecent assault, being a crime of basic intent, 
violate the presumption of innocence afforded by Art.6(2)?’

The legislative history

2. . . . Over time, and in various statutes, certain rules came to be recognised and given 
effect:

Those found to have been insane when committing the offence charged against them (1) 
should not be convicted and punished in the same way as a sane defendant.

Those found to be unfi t to plead should not stand trial in the same way as a defendant (2) 
who is fi t to plead.

Trial procedures are necessary to determine whether an accused person was insane (3) 
when committing the offence charged and (as the case may be) whether he is fi t to 
stand trial.

These are issues appropriate (where the defendant is charged on indictment) to be (4) 
determined by a jury, subject to the direction of a judge.

Even though a person may be found not to have been responsible for his conduct (5) 
because insane or (as the case may be) may be found unfi t to stand trial in the ordinary 
way, such person may nonetheless represent a continuing threat to members of the 
public such that, in the interest of public safety, the detention of such person may be 
justifi ed.

The challenge which underlay all the relevant legislative provisions was on the one hand, to 
treat the accused person in a fair and humane way and on the other, to protect the public 
against the risk of danger posed by a person who could not (because of insanity) be held 
fully responsible for his conduct or could not (because of unfi tness to plead) be tried in the 
ordinary way to decide whether he was guilty or not. . . . 

14. It was not suggested by the appellant that the s.4A procedure was incompatible with 
the Convention even if it did not involve the determination of a criminal charge. His argument 
depended on making good his premise that the procedure did involve the determination of a 
criminal charge. Thus the crucial issue dividing the parties was whether the procedure did or 
did not involve the determination of a criminal charge. . . . 

18. It would be highly anomalous if s.4A, introduced by amendment for the protection of 
those unable through mental unfi tness to defend themselves at trial, were itself to be held 
incompatible with the Convention. It is very much in the interest of such persons that the 
basic facts relied on against them (shorn of issues concerning intent) should be formally and 
publicly investigated in open court with counsel appointed to represent the interests of the 
person accused so far as possible in the circumstances. The position of accused persons 
would certainly not be improved if s.4A were abrogated. In my opinion, however, the argu-
ment is plainly bad in law. Whether one views the matter through domestic or European 
spectacles, the answer is the same: the purpose and function of the s.4A procedure is not 
to decide whether the accused person has committed a criminal offence. The procedure 
can result in a fi nal acquittal, but it cannot result in a conviction and it cannot result in punish-
ment. Even an adverse fi nding may lead, as here, to an absolute discharge. But if an adverse 
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fi nding leads to the making of a hospital order, there is no bar to a full criminal trial if the 
accused person recovers, an obviously objectionable outcome if the person has already been 
convicted. The s.4A procedure lacks the essential features of criminal process as identifi ed 
in Customs and Excise Commissioners v City of London Magistrates’ Court [2000] 1 W.L.R. 
2020 at 2025.

19. . . . It is, indeed, diffi cult if not impossible to conceive of a criminal proceeding which 
cannot in any circumstances culminate in the imposition of any penalty, since it is the purpose 
of the criminal law to proscribe, and by punishing to deter, conduct regarded as suffi ciently 
damaging to the interests of society to merit the imposition of penal sanctions.

20. . . . I would also endorse the observation of my noble and learned friend Lord Hutton in 
R. v Antoine [2001] 1 A.C. 340 at 375–376 where, recognising the search for balance which 
is inherent in the Convention, he said:

‘The purpose of s.4A, in my opinion, is to strike a fair balance between the need to protect a 
defendant who has, in fact, done nothing wrong and is unfi t to plead at his trial and the need to 
protect the public from a defendant who has committed an injurious act which would constitute a 
crime if done with the requisite mens rea. The need to protect the public is particularly important 
where the act done has been one which caused death or physical injury to another person and 
there is a risk that the defendant may carry out a similar act in the future. I consider that the section 
strikes this balance by distinguishing between a person who has not carried out the actus reus 
of the crime charged against him and a person who has carried out an act (or made an omission) 
which would constitute a crime if done (or made) with the requisite mens rea.’

 . . . The procedure under s.4A must always, of course, be conducted with scrupulous regard 
for the interests of the accused person, but the procedure if properly conducted is fair and it 
was not suggested that the procedure was not properly conducted in this case.

21. I would answer the general opening question posed by the Court of Appeal by ruling 
that the s.4A procedure laid down by the 1964 Act as amended is compatible with the rights 
of an accused person under Art.6(1), (2) and (3) of the Convention. I would answer each of 
the particular questions (i) and (ii) in the negative.
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 diminished responsibility
Th is is a defence only to a charge of murder. It is discussed in Chapter 5.

 loss of control
Th is is a defence only to a charge of murder. It is discussed in Chapter 5.

 children
Some children are exempt from criminal liability. It is necessary to distinguish between two 
age groups:

. children below the age of 
A child below the age of 10 cannot be convicted of a criminal off ence.201 Th is is an absolute 
rule. However deliberate or unpleasant the act committed by a child if he or she has not yet 
reached his or her tenth birthday he or she cannot be guilty. A child who commits a serious 
off ence may be taken into care by the local authority, but this is a civil, not criminal, matter. 
One way of understanding the law’s approach is to say that a child who commits a crime 
under the age of 10 needs the protection and support of social workers, rather than deserv-
ing the punishment and stigma of a criminal conviction.

. a child aged  to 
A child aged between 10 and 14 can be convicted of a crime.202 Section 34 of the Crime and 
Disorder Act 1998 abolished the common law presumption that a child between 10 and 14 
was doli incapax, meaning that a child was not capable of committing a crime because he or 
she did not know the diff erence between right and wrong.203 Section 34 states:

Abolition of rebuttable presumption that a child is doli incapax
The rebuttable presumption of criminal law that a child aged 10 or over is incapable of com-
mitting an offence is hereby abolished.

Th e House of Lords in R v JTB204 has made it clear that the defence of doli incapax has now 
been abolished. So, once a child is over the age of 10 they can be convicted of an off ence, as 

201 Children and Young Persons Act 1933, s. 50. Around 3,000 crimes a year are committed by children 
under the age of 10, including 1,300 incidents of criminal damage and arson, and over 60 sex off ences (BBC 
News Online 2007c).

202 In T v UK [2000] Crim LR 187 the European Court of Human Rights rejected an argument that pun-
ishing children aged 10 was contrary to Art. 3 of the ECHR.

203 For a detailed discussion of the criminal liability of young people, see Ashworth (2010); Croft s (2003); 
Keating (2007); Elliott (2011).

204 [2009] UKHL 20.

Abolition of rebuttable presumption that a child is doli incapax
The rebuttable presumption of criminal law that a child aged 10 or over is incapable of com-
mitting an offence is hereby abolished.
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long as they have the necessary mens rea. Th e age of criminal responsibility is much lower 
than many other countries and the law has been criticized by numerous international bod-
ies, including the UN Committee for the Rights of the Child.205

 intoxication
Technically intoxication is a not a defence, although it is oft en spoken of as such.206 We 
have discussed in Chapter 3 the eff ect of intoxication on the law’s understanding of mens 
rea. Here we shall consider whether there should be a special defence for those who commit 
crimes with the necessary mens rea aft er being involuntarily intoxicated. Th e leading case 
is Kingston:

R v Kingston
[1995] 2 AC 355 (HL)207

Barry Kingston was in dispute with two former business associates. Th ey hired Kevin 
Penn to photograph Kingston in compromising situations with a boy so that they could 
blackmail him. Penn lured a 15-year-old boy to his fl at, gave him a drink which allegedly 
contained sedative drugs and some cannabis. Th e boy fell asleep on a bed and remem-
bered nothing until he woke the next morning. Penn then invited Kingston to his fl at 
and gave him some coff ee. Kingston claimed that unknown to him Penn had drugged 
the coff ee. Penn then showed Kingston the naked boy on the bed and Kingston and Penn 
assaulted him. Penn photographed and taped the indecent assault. Kingston’s defence 
was based on the fact that he had been involuntarily intoxicated. Although he admitted 
he had paedophilic tendencies, he claimed to have always been able to keep these under 
control. Kingston explained that the drugs Penn had put in his coff ee had caused him to 
lose his inhibitions and commit the off ence. Th e trial judge directed the jury that if they 
found the defendant had intentionally assaulted the boy he was guilty, even if that intent 
had been induced by the drugs administered by Penn. On appeal to the Court of Appeal 
his conviction was quashed on the basis that if drugs were surreptitiously administered 
to a person who was thereby caused to lose his inhibitions and form an intent which he 
would not otherwise have formed this was not a criminal intent. Th e issue was referred 
to the House of Lords.

Lord Mustill

The starting point is the verdict of guilty coupled with the judge’s direction on the necessity 
for intent. This implies that the majority either (a) were sure that the respondent had not 
involuntarily taken a drug or drugs at all or (b) were sure that whatever drug he may have 
taken had not had such an effect on his mind that he did not intend to do what he did. We are 
therefore not concerned with what is picturesquely called automatism; nor was it suggested 
that the effect of the drug was to produce a condition of temporary insanity. What then was 
said to have been the induced mental condition on which the respondent relies? Inevitably, 

205 Keating (2007).   206 Simester (2009).
207 [1994] 3 All ER 353, [1994] 3 WLR 519, [1994] Crim LR 846, (1994) 99 Cr App R 286.

Lord Mustill

The starting point is the verdict of guilty coupled with the judge’s direction on the necessity
for intent. This implies that the majority either (a) were sure that the respondent had not
involuntarily taken a drug or drugs at all or (b) were sure that whatever drug he may have
taken had not had such an effect on his mind that he did not intend to do what he did. We are
therefore not concerned with what is picturesquely called automatism; nor was it suggested
that the effect of the drug was to produce a condition of temporary insanity. What then was
said to have been the induced mental condition on which the respondent relies? Inevitably,
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since the judge’s ruling meant that whatever medical evidence there may have been was not 
developed we cannot be sure. Still, the general nature of the case is clear enough. In ordinary 
circumstances the respondent’s paedophilic tendencies would have been kept under con-
trol, even in the presence of the sleeping or unconscious boy on the bed. The ingestion of the 
drug (whatever it was) brought about a temporary change in the mentality or personality of 
the respondent which lowered his ability to resist temptation so far that his desires overrode 
his ability to control them. Thus we are concerned here with a case of disinhibition. The drug 
is not alleged to have created the desire to which the respondent gave way, but rather to 
have enabled it to be released. The situation is therefore different from that which led to the 
acquittal of the accused in the fi rst of the Scottish cases to which I shall refer, where the drug 
directly brought about the violent conduct with which he was charged.

On these facts there are three grounds on which the respondent might be held free from 
criminal responsibility. First, that his immunity fl ows from general principles of the criminal 
law. Secondly, that this immunity is already established by a solid line of authority. Finally, that 
the court should, when faced with a new problem acknowledge the justice of the case and 
boldly create a new common law defence.

It is clear from the passage already quoted that the Court of Appeal adopted the fi rst 
approach. The decision was explicitly founded on general principle. There can be no doubt 
what principle the court relied upon, for at the outset the court recorded the submission of 
counsel for the respondent that ‘the law recognises that, exceptionally, an accused person 
may be entitled to be acquitted if there is a possibility that, although his act was intentional, 
the intent itself arose out of circumstances for which he bears no blame’ (see [1994] QB 81 
at 87). The same proposition is implicit in the assumption by the court that if blame is absent 
the necessary mens rea must also be absent.

My Lords, with every respect I must suggest that no such principle exists or, until the 
present case, had ever in modern times been thought to exist. Each offence consists of a pro-
hibited act or omission coupled with whatever state of mind is called for by the statute or rule 
of the common law which creates the offence. In those offences which are not absolute the 
state of mind which the prosecution must prove to have underlain the act or omission— the 
‘mental element’—will in the majority of cases be such as to attract disapproval. The mental 
element will then be the mark of what may properly be called a ‘guilty mind’. The profes-
sional burglar is guilty in a moral as well as a legal sense; he intends to break into the house to 
steal, and most would confi dently assert that this is wrong. But this will not always be so. In 
respect of some offences the mind of the defendant, and still less his moral judgment, may 
not be engaged at all. In others, although a mental activity must be the motive power for the 
prohibited act or omission the activity may be of such a kind or degree that society at large 
would not criticise the defendant’s conduct severely or even criticise it at all. Such cases are 
not uncommon. Yet to assume that contemporary moral judgments affect the criminality of 
the act, as distinct from the punishment appropriate to the crime once proved, is to be misled 
by the expression ‘mens rea’, the ambiguity of which has been the subject of complaint for 
more than a century. Certainly, the ‘mens’ of the defendant must usually be involved in the 
offence; but the epithet ‘rea’ refers to the criminality of the act in which the mind is engaged, 
not to its moral character. If support from the commentators for this proposition is neces-
sary it may be found in Smith and Hogan Criminal Law (7th edn, 1992), pp 79–80, Glanville 
Williams Textbook of Criminal Law (2nd edn, 1983), p 221 and also p 75 and Russell on Crime 
(12th edn, 1964), vol 1, pp 80, 86.

 . . . I would therefore reject that part of the respondent’s argument which treats the absence 
of moral fault on the part of the appellant as suffi cient in itself to negative the necessary men-
tal element of the offence.

 . . . 
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His second ground is more narrow, namely that involuntary intoxication is already recog-
nised as a defence by authority which the House ought to follow.

[Lord Mustill referred to a variety of English and Commonwealth authorities, none of which 
he found persuasive support for the Court of Appeal’s view.]

. . . 
To recognise a new defence of this type would be a bold step. The common law defences 

of duress and necessity (if it exists) and the limited common law defence of provocation are 
all very old. Since counsel for the appellant was not disposed to emphasise this aspect of 
the appeal the subject was not explored in argument, but I suspect that the recognition of 
a new general defence at common law has not happened in modern times. Nevertheless, 
the criminal law must not stand still, and if it is both practical and just to take this step, and if 
judicial decision rather than legislation is the proper medium, then the courts should not be 
deterred simply by the novelty of it. So one must turn to consider just what defence is now 
to be created.

 . . . 
My Lords, since the existence or otherwise of the defence has been treated in argument 

at all stages as a matter of existing law the Court of Appeal had no occasion to consider the 
practical and theoretical implications of recognising this new defence at common law, and 
we do not have the benefi t of its views. In their absence, I can only say that the defence 
appears to run into diffi culties at every turn. In point of theory, it would be necessary to 
reconcile a defence of irresistible impulse derived from a combination of innate drives and 
external disinhibition with the rule that irresistible impulse of a solely internal origin (not nec-
essarily any more the fault of the offender) does not in itself excuse although it may be a 
symptom of a disease of the mind: see A-G for the State of South Australia v Brown [1960] 
AC 432. Equally, the state of mind which founds the defence superfi cially resembles a state 
of diminished responsibility, whereas the effect in law is quite different. It may well be that 
the resemblance is misleading, but these and similar problems must be solved before the 
bounds of a new defence can be set.

On the practical side there are serious problems. Before the jury could form an opinion on 
whether the drug might have turned the scale witnesses would have to give a picture of the 
defendant’s personality and susceptibilities, for without it the crucial effect of the drug could 
not be assessed; pharmacologists would be required to describe the potentially disinhibiting 
effect of a range of drugs whose identity would, if the present case is anything to go by, be 
unknown; psychologists and psychiatrists would express opinions, not on the matters of psy-
chopathology familiar to those working within the framework of the Mental Health Acts but 
on altogether more elusive concepts. No doubt as time passed those concerned could work 
out techniques to deal with these questions. Much more signifi cant would be the opportu-
nities for a spurious defence. Even in the fi eld of road traffi c the ‘spiked’ drink as a special 
reason for not disqualifying from driving is a regular feature. Transferring this to the entire 
range of criminal offences is a disturbing prospect. The defendant would only have to assert, 
and support by the evidence of well-wishers, that he was not the sort of person to have done 
this kind of thing, and to suggest an occasion when by some means a drug might have been 
administered to him for the jury be sent straight to the question of a possible disinhibition. 
The judge would direct the jurors that if they felt any legitimate doubt on the matter—and by 
its nature the defence would be one which the prosecution would often have no means to 
rebut—they must acquit outright, all questions of intent, mental capacity and the like being 
at this stage irrelevant.

My Lords, the fact that a new doctrine may require adjustment of existing principles to 
accommodate it, and may require those involved in criminal trials to learn new techniques, is 

His second ground is more narrow, namely that involuntary intoxication is already recog-
nised as a defence by authority which the House ought to follow.

[Lord Mustill referred to a variety of English and Commonwealth authorities, none of which
he found persuasive support for the Court of Appeal’s view.]

. . . 
To recognise a new defence of this type would be a bold step. The common law defences

of duress and necessity (if it exists) and the limited common law defence of provocation are
all very old. Since counsel for the appellant was not disposed to emphasise this aspect of
the appeal the subject was not explored in argument, but I suspect that the recognition of
a new general defence at common law has not happened in modern times. Nevertheless,
the criminal law must not stand still, and if it is both practical and just to take this step, and if
judicial decision rather than legislation is the proper medium, then the courts should not be
deterred simply by the novelty of it. So one must turn to consider just what defence is now
to be created.

. . .
My Lords, since the existence or otherwise of the defence has been treated in argument

at all stages as a matter of existing law the Court of Appeal had no occasion to consider the
practical and theoretical implications of recognising this new defence at common law, and
we do not have the benefi t of its views. In their absence, I can only say that the defence
appears to run into diffi culties at every turn. In point of theory, it would be necessary to
reconcile a defence of irresistible impulse derived from a combination of innate drives and
external disinhibition with the rule that irresistible impulse of a solely internal origin (not nec-
essarily any more the fault of the offender) does not in itself excuse although it may be a
symptom of a disease of the mind: see A-G for the State of South Australia v Brown [1960] 
AC 432. Equally, the state of mind which founds the defence superfi cially resembles a state
of diminished responsibility, whereas the effect in law is quite different. It may well be that
the resemblance is misleading, but these and similar problems must be solved before the
bounds of a new defence can be set.

On the practical side there are serious problems. Before the jury could form an opinion on
whether the drug might have turned the scale witnesses would have to give a picture of the
defendant’s personality and susceptibilities, for without it the crucial effect of the drug could
not be assessed; pharmacologists would be required to describe the potentially disinhibiting
effect of a range of drugs whose identity would, if the present case is anything to go by, be
unknown; psychologists and psychiatrists would express opinions, not on the matters of psy-
chopathology familiar to those working within the framework of the Mental Health Acts but
on altogether more elusive concepts. No doubt as time passed those concerned could work
out techniques to deal with these questions. Much more signifi cant would be the opportu-
nities for a spurious defence. Even in the fi eld of road traffi c the ‘spiked’ drink as a special
reason for not disqualifying from driving is a regular feature. Transferring this to the entire
range of criminal offences is a disturbing prospect. The defendant would only have to assert,
and support by the evidence of well-wishers, that he was not the sort of person to have done
this kind of thing, and to suggest an occasion when by some means a drug might have been
administered to him for the jury be sent straight to the question of a possible disinhibition.
The judge would direct the jurors that if they felt any legitimate doubt on the matter—and by
its nature the defence would be one which the prosecution would often have no means to
rebut—they must acquit outright, all questions of intent, mental capacity and the like being
at this stage irrelevant.

My Lords, the fact that a new doctrine may require adjustment of existing principles to
accommodate it, and may require those involved in criminal trials to learn new techniques, is
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not of course a ground for refusing to adopt it, if that is what the interests of justice require. 
Here, however, justice makes no such demands, for the interplay between the wrong done 
to the victim, the individual characteristics and frailties of the defendant, and the pharmaco-
logical effects of whatever drug may be potentially involved can be far better recognised by a 
tailored choice from the continuum of sentences available to the judge than by the application 
of a single yea-or-nay jury decision. To this, there is one exception. The mandatory life sen-
tence for murder, at least as present administered, leaves no room for the trial judge to put 
into practice an informed and sympathetic assessment of the kind just described. It is for this 
reason alone that I have felt any hesitation about rejecting the argument for the respondent. 
In the end however I have concluded that this is not a suffi cient reason to force on the theory 
and practice of the criminal law an exception which would otherwise be unjustifi ed. For many 
years mandatory sentences have impelled juries to return merciful but false verdicts, and 
have stimulated the creation of partial defences such as provocation and diminished respon-
sibility whose lack of a proper foundation has made them hard to apply in practice. I do not 
think it right that the law should be further distorted simply because of this anomalous relic 
of the history of the criminal law.

All this being said, I suggest to your Lordships that the existing work of the Law Commission 
in the fi eld of intoxication could usefully be enlarged to comprise questions of the type raised 
by this appeal, and to see whether by statute a merciful, realistic and intellectually sustainable 
statutory solution could be newly created. For the present, however, I consider that no such 
regime now exists, and that the common law is not a suitable vehicle for creating one.

Appeal allowed.

Th is decision makes it clear that if a defendant has the necessary mens rea for an off ence the 
fact that he or she only committed it because he or she was involuntarily intoxicated pro-
vides no defence. It is, however, not clear what would happen in a case where the defendant 
was involuntarily intoxicated and committed a strict liability or negligence-based off ence. 
Lord Mustill’s reasoning appears to indicate that the defendant would still be guilty, but this 
is by no means beyond doubt. →7 (p.759)

 mistake
It is in fact technically incorrect to see mistake as a special category of defence.208 Rather, a 
mistake can be a particular way of denying that the defendant has mens rea or asserting that 
the defendant has a defence, such as self-defence. Consider these four examples:

Th e mistake negates (1) mens rea. Anna was out shooting rabbits and she saw some-
thing she thought was a rabbit and shot at it. In fact it was Tom who was hiding in 
some bushes, who died from the shot. Anna would have a defence of no mens rea to 
a charge of murder. Her mistake meant that she did not have an intention to kill or 
cause grievous bodily harm to a person.
Th e mistake does not negate (2) mens rea. Eva is a terrorist. She shoots Damien dead. 
Eva believes that Damien is a government minister, but she is mistaken and Damien 
is in fact a member of the public. Here Eva is guilty of murder, but her mistake did not 

208 A point stressed by Lord Hailsham in Morgan [1976] AC 182, 214 (HL).

not of course a ground for refusing to adopt it, if that is what the interests of justice require.
Here, however, justice makes no such demands, for the interplay between the wrong done
to the victim, the individual characteristics and frailties of the defendant, and the pharmaco-
logical effects of whatever drug may be potentially involved can be far better recognised by a
tailored choice from the continuum of sentences available to the judge than by the application
of a single yea-or-nay jury decision. To this, there is one exception. The mandatory life sen-
tence for murder, at least as present administered, leaves no room for the trial judge to put
into practice an informed and sympathetic assessment of the kind just described. It is for this
reason alone that I have felt any hesitation about rejecting the argument for the respondent.
In the end however I have concluded that this is not a suffi cient reason to force on the theory
and practice of the criminal law an exception which would otherwise be unjustifi ed. For many
years mandatory sentences have impelled juries to return merciful but false verdicts, and
have stimulated the creation of partial defences such as provocation and diminished respon-
sibility whose lack of a proper foundation has made them hard to apply in practice. I do not
think it right that the law should be further distorted simply because of this anomalous relic
of the history of the criminal law.

All this being said, I suggest to your Lordships that the existing work of the Law Commission
in the fi eld of intoxication could usefully be enlarged to comprise questions of the type raised
by this appeal, and to see whether by statute a merciful, realistic and intellectually sustainable
statutory solution could be newly created. For the present, however, I consider that no such
regime now exists, and that the common law is not a suitable vehicle for creating one.

Appeal allowed.
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negate her mens rea (she did intend to kill a person), nor did her mistake give rise to 
a defence.209

Th e mistaken belief forms the basis of a defence(3) . Elizabeth mistakenly believes that 
Richard is about to attack her and so she stabs him dead. Elizabeth will be able to rely 
on the defence of self-defence.210

A mistake of law provides no defence(4) . Grace buys some cannabis. She misunder-
stands an inaccurate report in a tabloid newspaper and believes that it is no longer 
an off ence to possess cannabis. She is charged with possession of cannabis. It is no 
defence for her to claim that she thought what she was doing was legal.

We will now consider these examples in further detail:

. a mistake which may negate mens rea
Th e simple question to ask in these cases is whether in the light of the mistake the defendant 
had the required mens rea or recklessness. Th e leading case on this area of the law is now 
DPP v B,211 which was discussed in Chapter 4. Th ere their Lordships confi rmed that, unless 
a statutory off ence states otherwise, if the defendant can demonstrate that he or she honestly 
(even if unreasonably) believed that an element of the actus reus did not exist then he or she 
can have a defence.

What if the reason for the defendant’s mistake which led to his or her lack of mens rea is 
intoxication? Th e correct view, it is submitted, is to follow the general approach for intoxica-
tion. For example, in cases of voluntarily intoxication the mistaken belief can be introduced 
as evidence of no mens rea in cases of specifi c intent, but otherwise will not provide a defence. 
So in a murder case if the defendant was so drunk he thought the victim was a deer and shot 
him this could provide a defence: there was no intent to kill or seriously injure a person. Th is 
defendant would still be convicted of manslaughter. In cases of involuntary intoxication the 
drunken mistake can provide a defence if that mistake negates mens rea.212

. mistakes and defences
Th e law is not straightforward in cases where a defendant wishes to rely on a defence, such as 
self-defence or consent, but is mistaken as to one of the elements of the defence. An example 
is a defendant who uses force against a person he or she believes is attacking him or her, but 
who is not. Th e easiest way to deal with cases is to consider each defence separately and to 
consider three kinds of mistake: →8 (p.747)

A reasonable mistake(1) : a mistake that a reasonable person in the defendant’s shoes 
might have made.
An unreasonable mistake(2) : a mistake that a reasonable person would not have made.
A drunken mistake(3) : a mistaken belief reached by someone who is drunk.

Now we shall consider each defence separately and how they deal with these three diff erent 
kinds of mistake:

209 See R v Ellis, Street and Smith (1987) 84 Cr App R 235 (CA) for a less straightforward case.
210 Beckford [1998] AC 130 (PC). 211 [2000] 2 WLR 452 (HL).
212 Kingston [1995] 2 AC 355 (HL).
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Lawful defence
Reasonable mistakes(1) : the defendant is to be judged on the facts as he or she believed 
them to be.213 So if the defendant believes he or she is being attacked when he or she 
is not then the jury must ask themselves whether the amount of force used was rea-
sonable assuming the facts to be as the defendant believed them to be. If it was the 
defendant can use lawful defence.
Unreasonable mistakes(2) : the defendant’s belief that he or she is being attacked does 
not have to be reasonable.
Drunken mistakes(3) : a defendant cannot rely on a drunken belief that he or she is being 
attacked.214 Th e question the jury must ask themselves is whether the drunkenness 
caused the mistake. Th is will be done by considering whether the defendant would 
have made the same mistake had he or she been sober. If he or she would have done 
then he or she can rely on lawful defence, but if he or she would not then he or she 
may not.

Duress
Reasonable mistakes(1) : the defendant can rely on duress (by threats or circumstances) 
if he or she has reasonable grounds for believing that the threats have been made or 
the threatening circumstances exist, even if in fact there is no such threat.215

Unreasonable mistakes(2) : the defendant probably216 must have reasonable grounds for 
believing that the threat of death or serious injury has been made and that it will be 
carried out. If he or she does not have reasonable grounds he or she cannot rely on 
the defence.
Drunken mistakes(3) : an unreasonable drunken belief that the defendant is being 
threatened will not provide a defence.

Consent
Reasonable mistakes(1) : if the defendant mistakenly believes that the victim was con-
senting to the use of force, in circumstances in which consent would have provided a 
defence, then the defendant has a defence.
Unreasonable mistakes(2) : there is no need for the defendant to show that the belief in 
consent was reasonably held.217

Drunken mistakes(3) : general principles suggest that a drunken belief that the victim 
was consenting will not provide a defence.218 Th ere are, however, two cases which sug-
gest that a drunken belief that the victim was consenting could provide a defence:

  In (a) Richardson and Irvin219 the Court of Appeal suggested that a drunken mis-
taken belief that the victim was consenting to rough horseplay could provide a 
defence to a charge of assault occasioning actual bodily harm.

213 Williams (1984) 78 Cr App R 276 (CA); Beckford [1988] AC 130 (PC).
214 Hatton [2005] EWCA Crim 2951; O’Grady [1987] 3 WLR 321 (CA); O’Connor [1991] Crim LR 135 (CA).
215 Martin [1989] 1 All ER 652 (CA); Howe [1987] 1 All ER 771 (HL); Graham [1982] 1 WLR 294 (CA).
216 See the discussion at p.669.   217 Morgan [1976] AC 182 (HL).
218 Fotheringham (1989) 88 Cr App R 206 (CA).   219 [1999] 1 Cr App R 392 (CA).
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  In (b) Jaggard v Dickenson220 a drunken woman believed she was breaking the window 
of her friend’s house so she could get in. In fact the house belonged to a stranger. 
It was held that her drunken mistaken belief that the owner would have consented 
provided a defence to criminal damage under section 5(2) and (3) of the Criminal 
Damage Act 1971.221

It is arguable that these two cases, neither of which was argued in depth, should not be 
regarded as conclusive. Th e confl ict between the case law requires a decision from the Court 
of Appeal to clarify the present state of the law.

Loss of control
Reasonable mistakes(1) : if a defendant mishears or misinterprets what is said or done 
and as a result loses his or herself-control he or she can rely on loss of control.
Unreasonable mistakes(2) : if the mistake is an unreasonable one the position is unclear. 
Section 55 of the Coroners and Justice Act 2009 refers to a ‘fear of serious violence’ 
being a qualifying trigger. Th e statute does not say it must be a reasonable fear. By 
contrast, in relation to the ‘things done or said’ trigger, the statute says they must 
constitute circumstances of an ‘extremely grave character’. Th at suggests an unrea-
sonable belief as to those circumstances will be insuffi  cient.
Drunken mistakes(3) : it is unlikely that a drunken belief that there is a qualifying trig-
ger will be suffi  cient to allow a defendant to use the defence.

. mistakes of law
In considering mistakes of law it is necessary to distinguish between mistakes of law that 
negate mens rea and those which do not:

Mistakes of law which do not negate (1) mens rea. Th ere is a well-known legal maxim: 
ignorance of the law is no excuse (ignorantia juris neminem excusat).222 So it is no 
defence to a charge of rape that the defendant did not know that it was a criminal 
off ence to have sexual intercourse with someone without her consent.223 Th ere are two 
exceptions to the principle:

A person has a defence if he or she is charged with an off ence created by a statutory (a) 
instrument which has not been publicized224 or a government Order if the person 
aff ected is unaware of the Order.225

If a person intends to do an act and seeks advice from a state agency as to whether (b) 
the action is lawful and is told (wrongly) that it is lawful, then a subsequent pros-
ecution may be halted by a judge as an abuse of process.226

220 [1981] QB 527 (QBD).
221 Section 5(2) of the Criminal Damage Act 1971 provides a defence to a person who causes criminal 

damage, believing that the owner would have consented to the damage if he had known of the circumstances 
of the damage. Section 5(3) of the Act states: ‘For the purposes of this section it is immaterial whether a belief 
is justifi ed or not if it is honestly held.’

222 See the discussion in Ashworth (2011); Power (2007); Segev (2006).
223 Th is rule can produce great unfairness (see Bailey (1800) Russ & Ry 1).
224 Statutory Instruments Act 1946, s. 3(2). 225 Lim Chin Aik v R [1963] AC 160 (PC).
226 Postermobile plc v Brent LBC [1997] EWHC Admin 1002. Technically the off ence is committed, but it 

is not possible to prosecute it.
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Mistakes of law which do negate (2) mens rea. A mistake of law can provide a defence if 
it means that the defendant lacks the mens rea of the off ence. Th is is most relevant in 
property off ences. Section 2(1)(a) of the Th eft  Act 1968, for example, specifi cally states 
that a person will not be dishonest if he or she believes he or she has, in law, the right to 
take the property. For example, if Jonathan is charged with the theft  of David’s car he 
has a defence if he can persuade the jury that he believed that because David owed him 
money he was legally entitled to seize his property. Th e mistake of law will establish 
that the defendant was not dishonest.227
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part ii: the theory of defences
 defining defences
. the traditional approach
Th ere is much dispute over the correct way to classify defences.228 Perhaps the most popular 
way is to draw a distinction between:

the (1) actus reus of the crime;
the (2) mens rea of the crime;
a defence;(3) 
mitigation.(4) 

Th e prosecution must prove the actus reus and mens rea of the off ence, and once these have 
been proved the defendant will be guilty unless he or she is able to establish a defence. It 
should be noted that some defences are partial defences, meaning that they do not lead to 
a complete acquittal, but reduce the charge for which the defendant is convicted. A good 
example is loss of control which, if successful, reduces the charge from murder to man-
slaughter. Matters of mitigation will not aff ect whether or not the defendant is guilty of 
the off ence charged but will aff ect the sentence imposed. For example, if the defendant was 
racially insulted and therefore hit the victim, the provocation will not amount to a defence 

227 For another example, see Smith (David) [1974] QB 354 (CA).
228 P. Robinson (1997: 11) suggests that defences are ‘anything that prevents conviction of a defendant’. 

Th is is too wide because it would include the death of the defendant before the trial is completed (Husak 
1999a).
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(remember loss of control is a defence only to murder) but it may well mean that the defend-
ant will receive a lower sentence than he or she would have received had it been an unpro-
voked assault.229

Th is apparently straightforward classifi cation is beset with diffi  culties. Glanville Williams 
has written:

what we think of as the defi nition of an offence and what we call a defence can only be 
regarded as depending largely upon the accidents of language, the convenience of legal 
drafting, or the unreasoning force of tradition.230

Indeed whether a matter raised by the defence is regarded as a denial of actus reus, a denial 
of mens rea, or a defence can be hard to tell.231 Certainly the classifi cation the courts have 
adopted is not that which you might at fi rst expect: self-defence is regarded by the courts as 
a denial of actus reus, automatism is seen likewise as a denial of actus reus. Th is is not an 
argument that the classifi cation cannot be supported but it demonstrates that some careful 
argumentation is needed to defi ne these classifi cations.232 ←1 (p.641)

. alternatives to the traditional classification
In the light of such diffi  culties some commentators have suggested alternatives or amend-
ments to the traditional classifi cation:

(1) To add an additional category of exemption: those to whom the criminal law is not 
addressed or who are outside the purview of the criminal law;233 the argument being that 
some people lack the moral capacity necessary to be people to whom the law is appropriately 
addressed.234 Children and the insane235 would be two categories of defendant who clearly 
fall into this classifi cation. Such people cannot be required or expected to comply with the 
standards expected of the criminal law because they lack the capacity to appreciate those 
standards or be responsible for their behaviour.236 Supporters of the traditional classifi ca-
tion claim that these ‘exemptions’ can be brought within the defi nition of excuses.237

(2) To argue that all defences are in essence about redefi ning the off ence defi nition:238 
all off ences would be made up of just two elements: the actus reus and mens rea, and all 
defences would be denials of the actus reus or mens rea. So the actus reus of the off ence 
would be to do X (except in self-defence or acting under duress).

229 J. Gardner (1995a). If the defendant is morally blameless such factors may also infl uence the prosecu-
tion in its decision whether or not to prosecute.

230 G. Williams (1982a: 256). 231 Husak (1998a).
232 Of course, the fact that ‘bright lines’ cannot be drawn does not mean that generally the classifi cation 

is not useful.
233 Lacey (2000a). 234 J. Gardner (2008a).
235 P. Robinson (1982) is sceptical about exemptions. He argues that although someone may be insane at 

the time of the off ence, he may not generally be insane. To describe such a person as exempt from the crimi-
nal law sometimes and sometimes not creates unnecessary confusion in his view.

236 See e.g. Horder (1997b) for further discussion.
237 For arguments against the existence of exemptions, see W. Wilson (2002: 288–9).
238 P. Robinson (1982).

what we think of as the defi nition of an offence and what we call a defence can only be 
regarded as depending largely upon the accidents of language, the convenience of legal
drafting, or the unreasoning force of tradition.230
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. does any of this matter?
You may by now be beginning to wonder whether any of this matters very much. Why 
should it matter whether we regard self-defence as a denial of the actus reus, the mens rea, 
or a defence? Is that not a matter which is only of interest to those academics who wish to 
describe criminal law in terms of nicely-defi ned boxes? Well, there is much to be said for 
such a point of view, and certainly there are grave dangers in expecting criminal law to fi t 
into neat packages. However, there are cases where the distinctions have practical signifi -
cance. For example, the prosecution has the burden of proving the actus reus and mens rea 
elements of the off ence. Th e defence carries the burden of raising the defence. So whether 
self-defence (say) is an element of the actus reus or a defence matters here. If self-defence is 
a denial of the actus reus then it is for the prosecution to prove that the defendant was not 
acting in self-defence, whereas if it is a defence, if the defendant wishes to raise the matter he 
or she must introduce evidence of self-defence before the court.239

We will now turn to the wealth of material that has been produced examining the philo-
sophical foundations for the defences recognized in the law. As you will see there are many 
theories that have been put forward as the theory of criminal defences. Perhaps before start-
ing it is worth noting that many commentators240 warn against adopting a single theory of 
criminal culpability. Rather, each defence and each crime needs careful consideration on 
its own. Certainly no one theory of culpability can explain the criminal law as it stands at 
present.
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 justifications and excuses
One popular way of analysing defences is to distinguish between justifi cations and 
excuses.241

239 Also, in off ences of strict liability, where there is no need for the prosecution to prove any mens rea, 
whether an element is regarded as of actus reus or mens rea is important.

240 e.g. Horder (1993b).
241 Fletcher (1978: ch. 10); J.C. Smith (1989); P. Robinson (1982); G. Williams (1982b); Greenawalt (1984).

F U RT H E R R E A DI NG
Alldridge, P. (1983) ‘Th e Coherence of Defences’ Criminal Law Review 665.w
Campbell, K. (1987) ‘Off ence and Defence’ in I. Dennis (ed.) Criminal Law and 

Criminal Justice (London: Sweet & Maxwell).
Duff , R.A. (2007) Answering for Crime (Oxford: Hart), ch. 11.
Fletcher, G. (1978) Rethinking Criminal Law (Boston, MA: Little, Brown), ch. 10.w
Smith, A. (1978) ‘On Actus Reus and Mens Rea’ in P.R. Glazebrook (ed.) Reshaping the

Criminal Law (London: Stevens).w
Tadros, V. (2005) Criminal Responsibility (Oxford: OUP).y
Williams, G. (1982b) ‘Th e Th eory of Excuses’ Criminal Law Review 732.w
Wilson, W. (2005) ‘Th e Structure of Criminal Defences’ Criminal Law Review 371.w



712 |  criminal law: text, cases, and materials

DE F I N I T ION
A justifi cation focuses on what the defendant did and claims that what he or she did was 
what the law permitted him or her to do. Normally that is because society has approved 
of what the defendant has done.

With an excuse the defendant admits that what he or she did was not permissible, but 
that he or she does not deserve to be blamed. Th is may be because of his or her mental 
state, for example.242

As Paul Robinson has stated: ‘an actor’s conduct is justifi ed; an actor is excused’ (1999: 69).
Th e interest in the diff erence between justifi cations and excuses in recent times can be 

traced back to an enormously infl uential book by George Fletcher. In the following extract 
from that book, he sets out the key diff erences between a justifi cation and an excuse as he 
understands it:

G. Fletcher, Rethinking Criminal Law (Boston, MA: Little, Brown, 1978), 759–62

The notions of justifi cation and excuse have, by now, become familiar fi gures in our struc-
tured analysis of criminal liability. Claims of justifi cation concede that the defi nition of the 
offense is satisfi ed, but challenge whether the act is wrongful; claims of excuse concede 
that the act is wrongful, but seek to avoid the attribution of the act to the actor. A justifi cation 
speaks to the rightness of the act; an excuse, to whether the actor is accountable for a con-
cededly wrongful act. For all this apparent simplicity, the notions of justifi cation and excuse 
lend themselves to considerably more refi nement. . . . 

§10.1.1. The Interactional Effects of Justifi catory Claims

The questions of excusing and assessing accountability arise only in the institutional context 
of deciding whether someone can fairly be held accountable for a wrongful act. In a system 
of spontaneous justice, such as the early practice of executing nighttime thieves, there is 
no place for a system of excuses. Susceptibility to private punishment turns solely on the 
incriminating effect of appearances. The excuses of mistake, accident, necessity and insan-
ity begin to develop only as the process of condemnation and punishment moves from the 
scene of the deed to the refl ective deliberations of the courtroom.

The implications of this point are important. Whether a wrongful actor is excused does not 
affect the rights of other persons to resist or to assist the wrongful actor. But claims of justifi -
cation do. In exploring why this is so, we shall discover the way in which claims of justifi cation 
function in creating and negating the rights of persons in a situation of confl ict.

Consider fi rst the right of the victim to resist an aggressive act. Suppose a starving woman 
enters a grocery store and starts to take a loaf of bread. When the shopkeeper moves to 
stop her, she explains that she and her baby have not had food in several days; they have no 
money and she must take the bread. Does the shopkeeper have the right to resist her taking 
the loaf? The general understanding, according to the Model Penal Code as well as German, 
French, and Soviet law, is that the privilege to defend property or personal interests depends 
upon whether the aggression is wrongful or unlawful. If the attempt to take the loaf of bread 

242 W. Wilson (2004) emphasizes the role played by the fact the defendant was facing a crisis in determin-
ing whether there is an excuse.

DE F I N I T ION
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of what the defendant has done.
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that he or she does not deserve to be blamed. Th is may be because of his or her mental 
state, for example.242

The notions of justifi cation and excuse have, by now, become familiar fi gures in our struc-
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stop her, she explains that she and her baby have not had food in several days; they have no
money and she must take the bread. Does the shopkeeper have the right to resist her taking
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French, and Soviet law, is that the privilege to defend property or personal interests depends
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is merely excused and not justifi ed, the attempted theft is wrongful and the storekeeper may 
use at least reasonable force to resist the intrusion. On the other hand, if the intrusion is justi-
fi ed, the property owner must tolerate the taking of the bread. This point was recognized in a 
leading case in the law of torts, in which a ship captain attempted to take shelter from a storm 
by mooring his ship at a stranger’s wharf. The wharf owner’s employee prevented them from 
docking, as a result of which the ship crashed onto the beach. The wharf owner was liable in 
damages, for the employee’s resistance was unjustifi ed. The reason was that the desire to 
take refuge from the storm was itself justifi ed on the principle of lesser evils; therefore, the 
wharf owner was required to submit to the intrusion. If in contrast, the intrusion was merely 
excused, say, on grounds of mistake or insanity, the wharf owner presumably would not 
have been required to submit. It is worth noting that even when required to tolerate someone 
else’s justifi able intrusion, the owner may collect damages for the loss incurred by the intru-
sion. If the shopkeeper were required to tolerate the taking of bread from his store, he would 
have a valid claim under the law of torts for compensation.

It is not transparent why the right to resist should turn on whether the intrusion is justifi ed 
or excused. Perhaps both should be resisted, perhaps neither. It is easier to see why justifi ed 
conduct should not be resisted. The determination that the conduct is justifi ed presupposes 
a judgment about the superior social interest in the conflict. If the superior social interest is 
represented by the party seeking to moor his ship or the woman attempting to take a loaf 
of bread, it is also in the social interest to suppress resistance. On the other hand, if the act 
of taking the bread is merely excused, the woman may not be to blame, but nor is the shop-
keeper to blame for her personal condition. It is not clear why the law should require one 
innocent party to defer to another. If the shopkeeper would not have a duty to give her a loaf 
of bread, there is no apparent reason why he should let her take it.

Consider the effect of a justifi cation on the rights of third parties to assist the justifi ed actor 
or to act in his or her place. Claims of justifi cation lend themselves to universalization. That the 
doing is objectively right (or at least not wrongful) means that anyone is licensed to do it. The 
only requirement is that the act be performed for the justifi catory purpose, namely, to feed the 
starving mother and child. Excuses, in contrast, are always personal to the actor; one person’s 
compulsion carries no implications about whether third parties will be excused if they act on 
behalf of the endangered defendant. Thus, if the starving mother’s stealing the loaf of bread is 
justifi ed, a third person should be able to steal the bread for the sake of saving the mother and 
her child from starvation. If, however, the desperate act of theft is merely excused, no one else 
would be able to assert that excuse. If other people do assist her in wrongfully overcoming the 
resistance of the shopkeeper, they would be presumably guilty as accomplices in the theft. 
Their accessorial liability would not be undercut by the mother’s personal excuse.

A valid justifi cation, then, affects a matrix of legal relationships. The victim has no right 
to resist, and other persons acquire a right to assist—apart from one exception that need 
not detain us. Excuses, in contrast, do not affect legal relationships with other persons; the 
excuse is a claim to be raised only relative to the external authority that seeks to hold the actor 
accountable for the wrongful deed.

. justifications
A justifi cation focuses on the act of the defendant and claims that the defendant performed a 
permissible act.243 It is sometimes suggested that a justifi cation is a claim that the defendant 

243 One issue of some debate concerning justifi cation is whether, if there is a justifi cation, there is still 
a wrong committed against a victim. One view is that in the case of a justifi ed act the defendant has still 
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did the ‘right’ thing. Th is would be misleading. Consider this example: Nick is approached 
by two 7-year-old children who are playing with guns. Th ey point the guns at Nick and place 
their fi ngers on the triggers. Th e only way Nick can save himself is to shoot the children 
dead, which he does. Now, whether what the defendant did is ‘right’ is a matter of great 
debate among ethicists. Some people would take the view that he ought to lay down his own 
life rather than kill ‘the innocent children’. However, what is clear is that he is legally permit-
ted to use force in these circumstances. So it is preferable to say that a justifi cation involves 
actions that are permissible, rather than actions that are right.244

But how does the law decide what a defendant is permitted to do which would other-
wise be a criminal off ence? A number of diff erent theories have been produced to explain 
justifi cations:245

(1) Lesser of two evils. A justifi cation applies when the defendant has performed the 
lesser of two evils.246 In other words an act is justifi ed if it causes more good than harm: 
there is no ‘net societal harm’.247 Th ere are diffi  culties with such an explanation. It appears to 
provide a defence to a doctor who killed a nurse to use her organs to save two of his patients. 
It also does not explain why it is permissible to use slightly more force than is threatened to 
repel an attack.248

(2) Moral forfeiture. Th is is the idea that the victim has forfeited his or her right not to be 
injured as a result of his or her morally wrong conduct, thereby authorizing the defendant’s 
use of force against him or her.249 Th is theory is (as we shall see) a popular way of justifying 
self-defence. By attacking the defendant the victim has forfeited his or her right not to be 
injured and therefore the defendant is entitled to use force to repel the victim’s attack. Th e 
theory works less well in circumstances in which the victim is not morally to blame, but the 
defendant is still justifi ed in acting (e.g. where the defendant injures a child who is attacking 
him or her or a case of necessity). Th ere are also some commentators who argue that fun-
damental rights should not be forfeited. We would not be happy with the idea that someone 
could forfeit his or her right not to be tortured; should we be any happier with someone los-
ing the right to life?

(3) Securing legal and moral rights. Here justifi cations are seen as upholding the defend-
ant’s legal (and moral) rights. Justifi cations, the argument goes, arise where the defendant 
is acting in order to protect or promote his or her rights. For example, in self-defence the 
defendant is acting in order to promote his or her right to personal autonomy. Th ere are dif-
fi culties with this theory where there is a clash of rights. If aft er a shipwreck fi ve people are 
in a life raft  suitable for only four people, does each person have a right of autonomy which 
permits them to force off  one of the others? If one is justifi ed in pushing off  the other, is the 
other justifi ed in resisting the force?

wronged the ‘victim’, but that this wrong has been outweighed by the good consequences fl owing from the 
act. Th e opposite view is that if the act is justifi ed then it is ‘all right’ and no legal wrong has been done. See 
the discussion in Fletcher (1998: ch. 1).

244 See the discussion in Uniacke (1994) and Schopp (1998). Uniacke suggests a distinction between a 
strong justifi cation (the act was morally right) and a weak justifi cation (the act was permissible, although 
morally wrong). Both are justifi cations for the purpose of the law she argues.

245 Dressler (1987). See also for further discussion Bergelson (2007).
246 Teichman (1986) suggests that a justifi cation only arises if the defendant has done the greater of two 

goods.
247 P. Robinson (1996b). For a detailed discussion, see Alexander (2005) and Simons (2005).
248 Alexander (1999).   249 See further Leverick (2006: ch. 2).
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(4) Public authority justifi cation. Under this theory public offi  cers (e.g. police offi  cers) 
are given authority on behalf of the state to use force in certain circumstances.
Which view is adopted on the nature of justifi cation can aff ect your response to two sce-
narios which have been hotly debated by those interested in this subject:

Th e case of the unknown justifi cation250

Th is scenario under discussion is best explained by way of an example. Bill sees in the dis-
tance his enemy, George. He pulls out his gun and shoots George dead. Unknown to Bill, 
George was in fact about to blow up a bomb which would have killed many people. So in fact 
Bill’s actions produced a net social good, but he was unaware that he was doing so. Was Bill 
justifi ed in acting the way he did? Commentators are deeply divided on the issue:

(1) Bill is justifi ed (the Robinson view). Th ose who take this view argue that Bill did 
exactly what we would have wanted him to do. Because of his actions many lives were saved. 
We should therefore not criminalize him for what he did. Th e leading exponent of this view 
is Paul Robinson. His view has the benefi t of simplicity: justifi cations are about what the 
defendant does, not what he or she thinks. He argues that it better refl ects the common 
understanding of justifi cation and enables the law to send a clear message about what con-
duct is permissible.251 Robinson has been willing to accept that in our scenario Bill might be 
appropriately convicted of attempted murder: he tried to commit murder, but in fact carried 
out a lawful killing,252 although other commentators have replied that to say an act both is 
justifi ed and also constitutes a criminal off ence of attempt is contradictory.253

(2) Bill is not justifi ed (the Dadson view). Th is is the view taken in English law, follow-
ing the Dadson254 case. Only if one acts in a permissible way and for justifying reasons can 
one claim to be justifi ed.255 Some commentators have argued that the law does not want to 
encourage people to break the law if they are not aware of any justifying circumstances.

Th e case of the mistaken justifi cation
Again this is best explained by an example. Margaret is out for a late night walk. She hears 
running behind her, turns and see Ronald running towards her. Convinced that Ronald 
is about to assault her, she shoots him. In fact it turns out that Ronald was out for a jog 
and intended Margaret no harm. On the facts as Margaret believed them to be she was 
justifi ed in acting as she did, but on the facts as they actually were she was not justifi ed. 
Paul Robinson argues that such an actor is not justifi ed.256 What Margaret did not produce 
was a net social good. He points out that if a passer-by (Neil) sees what is happening and 
tries to stop Margaret because he appreciates that she has made a mistake, then if we hold 
Margaret justifi ed in her attack Neil will be committing an off ence, whereas if we say she 
is only excused (as Robinson would have it) then Neil is justifi ed.257 Simester and Sullivan 
think it is arguable that Margaret in a case like this acts justifi ably.258 She did what was 

250 Discussed in Christopher (1995); P. Robinson (1996b); J. Gardner (1996).
251 P. Robinson (1996b). 252 Ibid. He is supported on this by Gross (1979: 199).
253 W. Wilson (2002: 273). 254 (1850) 4 Cox CC 358.
255 Hitchler (1931). Some commentators would add that the justifying circumstances must be one of the 

reasons for which the defendant acted. 256 See also Horder (2004: ch. 5) and Ripstein (1996).
257 Remember that private defence is available only against an unjust threat (see p.642).
258 Simester, Spencer, Sullivan, and Virgo (2010: 665).
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 permitted, how society would have wanted her to act, given her state of mind. Kimberly 
Kessler Ferzan259 suggests that if the victim was in some way acting culpably the defendant 
is justifi ed even if the defendant mistakenly thought the threat was far greater than it was or 
failed to see an escape route.

Deeds v reasons
Th ese two problems indicate a fundamental dispute over the nature of justifi cation. In 
essence there are three views. A person is justifi ed because:

his or her deeds are justifi ed (the ‘deeds’ view);(1) 260

he or she acts for justifi able reasons (the ‘reasons’ view); or(2) 
both his or her deeds and reasons are justifi ed (the ‘deeds and reasons’ view).(3) 261

Th e practical diff erences between these views are demonstrated by the following points:

A person who takes the ‘deeds’ view would fi nd the unknown justifi ed actor justifi ed, (1) 
but not the mistaken justifi ed actor.
Th e ‘reasons’ view would not fi nd the unknown justifi ed actor justifi ed, but would (2) 
fi nd the mistaken justifi ed actor justifi ed.
Th e ‘deeds and reasons’ view would fi nd neither the unknown justifi ed nor the mis-(3) 
taken justifi ed actor justifi ed.

. excuses
Excuses are oft en said to be all about removing blame.262 An excuse accepts that the defend-
ant behaved in an unjustifi ed way, but argues that he or she is not to blame for his or her 
action. Although, as was explained in Chapter 3, the mens rea requirements ensure that the 
defendant was to blame for bringing about the harm to the victim, mens rea can do only 
part of that job. For example, a defendant may intentionally injure a victim, but only do so 
because he or she has been threatened with death. Marcia Baron263 suggests that excuses 
can be divided into two categories: those that relate to the defendant and claim that there 
was something about the defendant which made it harder for him or her than most people 
to comply with the law (e.g. because he or she suff ered a mental abnormality) and those that 
relate to the circumstances the defendant found him or herself in (e.g. he or she was facing a 
threat of death if he or she did not commit the crime). Excuses therefore complete the picture 
of the assessment of the defendant’s blameworthiness.

So which defences are justifi cations and which are excuses?
Unfortunately it is not possible to produce a defi nitive list of which defences are justifi ca-
tions and which are excuses. Th e courts rarely talk about the distinction between a justifi ca-
tion and an excuse, and there is no consensus over the proper classifi cation of some defences. 

259 Kessler Ferzan (2005). 260 P. Robinson (1996).
261 Fletcher (1998: 88–9) and J. Gardner (1996). 262 Kadish (1987a).
263 Baron (2006). See Horder (2007) who is less convinced by this distinction.



12 defences | 717

Th ere is a general agreement that automatism and insanity are excuses.264 Private defence 
and chastisement are usually seen as justifi cations.265 Much more debate surrounds loss of 
control,266 duress,267 and mistaken private defence.

In the following passage, Jeremy Horder sets out what he sees as the essential elements of 
an excuse:

J. Horder, Excusing Crime (Oxford: OUP, 2004), 8–12

To be recognizable as such, it is a necessary condition of any claim to excuse that it is an 
explanation for engagement in wrongdoing (an explanation not best understood as a justifi -
cation, as a simple claim of involuntariness, or as an out-and-out denial of responsibility) that 
sheds such a favourable moral light on D’s conduct that it seems entirely wrong to convict, 
at least for the full offence. So defi ned, claims that are candidates for excuse overlap to 
some extent with claims treated as claims for mitigation of sentence; but claims that meet 
the necessary conditions for excuse are by no means just the most pressing of the claims 
for mitigation of sentence that D might plausibly make. Excuses are morally as well as legally 
distinctive in character. Excuses excuse the act or omission amounting to wrongdoing, by 
shedding favourable moral light on what D did through a focus on the reasons that D com-
mitted that wrongdoing, where those reasons played a morally ‘active’ role in D’s conduct 
(meaning that what D did or what happened to D can be subject to critical moral evaluation). 
So long as those reasons did play a morally active role in D’s conduct, it can still be appro-
priate to speak of the case for ‘excusing’ D, even when D combines a factor (duress, say, 
or provocation) with respect to which he or she was morally active, with a factor (mental 
disorder, say, or involuntariness), with respect to which he or she was morally ‘passive’. The 
existence of a morally active dimension to what happened to D or to what D did, means that 
the event stands to be evaluated in the light of underlying ‘guiding’ reasons, reasons that 
dictate how D ought (not) to have behaved, in failing to control his or her nerves, or in losing 
his or her temper, as well as in striking someone, and so forth. The applicability of guiding 
reasons gives rise to the critical, judgmental or evaluative element in a claim, making it to 
at least some extent excusatory, even if its potential for success must sometimes turn in 
part on the infl uence of some morally passive physical or mental weakness or defi ciency, on 
which guiding reasons can have no bearing. I will say more about the excusatory character 
and potential of reasons with respect to which D is morally active in a moment. It follows, 
though, that excuses ought to be distinguished from out-and-out denials of responsibility, 
of the kind constituted by a claim to acquittal focused solely on the effects of a severe men-
tal disorder or defi ciency (such as insanity). For, in such cases, guiding reasons—reasons 
concerned with how D ought to have behaved—have no moral signifi cance, and we cannot 
judge D’s conduct objectively in the light of an applicable moral standard.

Excusatory reasons, with respect to which one is morally active, can be divided into two 
general kinds, ‘explanatory’ reasons and ‘adopted’ reasons. Adopted reasons are reasons 
that (even in the blink of an eye) one positively chooses to or makes one’s mind up to act 
on, whereas explanatory reasons are not. An explanatory reason is a reason why something 
happened to one or why one acted in a certain way, whether accidentally (as in the case of 
clumsiness) or intentionally, without choice or decision, but where there was still a morally 

264 Although many commentators would prefer to refer to insanity as an exemption.
265 Th ere is of course much debate whether chastisement should be a defence at all.
266 See Chapter 5. 267 Huigens (2004).
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priate to speak of the case for ‘excusing’ D, even when D combines a factor (duress, say,
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of the kind constituted by a claim to acquittal focused solely on the effects of a severe men-
tal disorder or defi ciency (such as insanity). For, in such cases, guiding reasons—reasons
concerned with how D ought to have behaved—have no moral signifi cance, and we cannot
judge D’s conduct objectively in the light of an applicable moral standard.

Excusatory reasons, with respect to which one is morally active, can be divided into two
general kinds, ‘explanatory’ reasons and ‘adopted’ reasons. Adopted reasons are reasons
that (even in the blink of an eye) one positively chooses to or makes one’s mind up to act
on, whereas explanatory reasons are not. An explanatory reason is a reason why something
happened to one or why one acted in a certain way, whether accidentally (as in the case of
clumsiness) or intentionally, without choice or decision, but where there was still a morallyr
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active dimension to what happened or to what was done. If a dancer accidentally trips, and in 
so doing, treads on his or her partner’s toes, the accident may be treated as a straightforward 
denial of voluntariness, on the basis that what happened was a freak accident that could have 
happened to anyone. There is, though, the potential for an excusatory issue to emerge from 
behind this categorization of what happens to the dancer. Guiding reasons—in the form of 
reasons not to tread on someone’s toes—clearly have a particular moral salience when one 
is dancing with a partner; and one can seek to guard against accidents. So there will always 
potentially be an issue about whether the dancer could reasonably and should have done 
more to avoid tripping, bearing in mind the need, in context, to keep his or her dance move-
ments fl uid, spontaneous and well timed, etc. This is a classic capacity-focused, excusatory 
issue, where the dancer’s plea, ‘I could not, in the circumstances, reasonably have been 
expected to do more to avoid tripping and hence treading on my partner’s toes’, is an explana-
tory (excusatory) reason. We should note, further, that the dancer’s claim remains in some 
sense excusatory in character, even if he or she puts the whole episode down to his or her 
clumsiness. In such a case, the dancer gives a reason why the accident occurred that relates 
to an individual condition or disposition (the clumsiness), with respect to which he or she 
should be regarded as to a degree morally active, and hence for the manifestation of which he 
or she must thus accept some moral responsibility. Even though the clumsy dancer’s claim 
resembles a claim of simple involuntariness, clumsy people can usually try with some pros-
pect of success to be less clumsy, if they absolutely have to (this is the morally active dimen-
sion to what the dancer did). So, the issue is whether the dancer could and should have done 
more to keep his or her tendencies to clumsiness under control, given the need also to keep 
his or her dance movements fl uid, well timed, and so on. As in the initial example where the 
dancer simply trips, this issue involves a capacity-focused question of excuse, even though 
there is now a more ‘individualized’ character to that question than there is to the question 
how much, in general, competent dancers should do to avoid treading on their partner’s toes. 
In that regard, the question how much care we can reasonably expect D him- or herself to 
take is an excusatory question, albeit not the same excusatory question as the question how 
much care we can expect of competent dancers in general. The distinction between subjec-
tive and objective versions of the capacity theory of excuses that this example exploits will 
be examined in more detail in chapter 3.6 below.

In the case of intentional conduct, when one seeks excuse by putting a killing down to an 
instantaneous loss of self-control (provocation), or ascribing to the impact of sheer terror an 
‘instinctive’ defensive response that is too heavy-handed (excessive defence), one may also 
be giving an explanatory reason for the action. In such cases, the phenomenological strength 
of the desire at the heart of the emotion (the urge to kill; the desire to ensure the attack is 
thwarted) spontaneously eclipses or bypasses the restraining or moderating power of rea-
son. So the actions taken, albeit intentional, are not chosen: they are not based on ‘adopted’ 
reasons. Indeed, in the kind of cases I have in mind, the actions bear some family resem-
blances to conduct that is involuntary, as in the case, say, of clumsy actions. Nonetheless, 
there is clearly still an evaluative dimension to what D does. . . . [W]e can still ask whether D 
should have let his or her temper, or terror, get the better of him or her to the extent that it did. 
As Derek Parfi t puts it, conduct that is, ‘not deserving the extreme charge “irrational” [may, 
nonetheless, be] open to rational criticism’. One must, however, take care with examples 
of this kind, in general (angry or fearful actions). People who are provoked to anger, or fear-
ful of threats, can sometimes still remain in evaluative control of their consequent conduct 
throughout, and can hence make genuine reasoned choices, even if they are not the choices 
they would have made in a calm frame of mind. How do all such actions, actions based on 
an adopted reason (a reason D chose to act on) come to be excused, whether or not they are 
grounded in an emotional reaction?

active dimension to what happened or to what was done. If a dancer accidentally trips, and in 
so doing, treads on his or her partner’s toes, the accident may be treated as a straightforward
denial of voluntariness, on the basis that what happened was a freak accident that could have
happened to anyone. There is, though, the potential for an excusatory issue to emerge from
behind this categorization of what happens to the dancer. Guiding reasons—in the form of
reasons not to tread on someone’s toes—clearly have a particular moral salience when one
is dancing with a partner; and one can seek to guard against accidents. So there will always
potentially be an issue about whether the dancer could reasonably and should have done
more to avoid tripping, bearing in mind the need, in context, to keep his or her dance move-
ments fl uid, spontaneous and well timed, etc. This is a classic capacity-focused, excusatory
issue, where the dancer’s plea, ‘I could not, in the circumstances, reasonably have been
expected to do more to avoid tripping and hence treading on my partner’s toes’, is an explana-
tory (excusatory) reason. We should note, further, that the dancer’s claim remains in some
sense excusatory in character, even if he or she puts the whole episode down to his or her
clumsiness. In such a case, the dancer gives a reason why the accident occurred that relates
to an individual condition or disposition (the clumsiness), with respect to which he or she
should be regarded as to a degree morally active, and hence for the manifestation of which he
or she must thus accept some moral responsibility. Even though the clumsy dancer’s claim
resembles a claim of simple involuntariness, clumsy people can usually try with some pros-
pect of success to be less clumsy, if they absolutely have to (this is the morally active dimen-
sion to what the dancer did). So, the issue is whether the dancer could and should have done
more to keep his or her tendencies to clumsiness under control, given the need also to keep
his or her dance movements fl uid, well timed, and so on. As in the initial example where the
dancer simply trips, this issue involves a capacity-focused question of excuse, even though
there is now a more ‘individualized’ character to that question than there is to the question
how much, in general, competent dancers should do to avoid treading on their partner’s toes.
In that regard, the question how much care we can reasonably expect D him- or herself to
take is an excusatory question, albeit not the same excusatory question as the question how
much care we can expect of competent dancers in general. The distinction between subjec-
tive and objective versions of the capacity theory of excuses that this example exploits will
be examined in more detail in chapter 3.6 below.

In the case of intentional conduct, when one seeks excuse by putting a killing down to an
instantaneous loss of self-control (provocation), or ascribing to the impact of sheer terror an
‘instinctive’ defensive response that is too heavy-handed (excessive defence), one may also
be giving an explanatory reason for the action. In such cases, the phenomenological strength
of the desire at the heart of the emotion (the urge to kill; the desire to ensure the attack is
thwarted) spontaneously eclipses or bypasses the restraining or moderating power of rea-
son. So the actions taken, albeit intentional, are not chosen: they are not based on ‘adopted’
reasons. Indeed, in the kind of cases I have in mind, the actions bear some family resem-
blances to conduct that is involuntary, as in the case, say, of clumsy actions. Nonetheless,
there is clearly still an evaluative dimension to what D does. . . . [W]e can still ask whether D
should have let his or her temper, or terror, get the better of him or her to the extent that it did.
As Derek Parfi t puts it, conduct that is, ‘not deserving the extreme charge “irrational” [may,
nonetheless, be] open to rational criticism’. One must, however, take care with examples
of this kind, in general (angry or fearful actions). People who are provoked to anger, or fear-
ful of threats, can sometimes still remain in evaluative control of their consequent conduct
throughout, and can hence make genuine reasoned choices, even if they are not the choices
they would have made in a calm frame of mind. How do all such actions, actions based on
an adopted reason (a reason D chose to act on) come to be excused, whether or not they are d
grounded in an emotional reaction?
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There are different routes to excuse for such actions, actions based on adopted reasons, 
which is why it is important to have a broad understanding of the necessary conditions of 
excuse. Finding an understandable ‘rational defect’ in a morally salient motivating force or 
factor behind an action is perhaps the most commonly encountered route to excuse, par-
ticularly but not solely where the action is grounded in a strong emotional reaction. In a case 
of angry or fearful action, D might claim that the phenomenological strength of an under-
standable emotion (D’s ‘operating’ reason) so diminished in signifi cance any countervailing 
evaluative considerations that the wrongful course seemed overwhelmingly attractive or 
proper, in a way it could and should never rationally have done. By way of contrast with the 
examples discussed in the preceding paragraph, however, in such cases it is still correct to 
say that D chooses his or her action from the balance of applicable reasons. D’s choice hence 
has some of the hallmarks of a rational choice, but is a defective example of such a choice, 
for the reasons just given. So, for example, in an excessive defence case, the fulfi lment of 
the necessary conditions for excuse could hinge on a fi nding that the sheer strength of D’s 
fear made the choice of a heavy-handed course of action as a means of thwarting an attack 
seem entirely rational and proper, but only because of the mental domination achieved by 
the desire to ensure that the attack is thwarted. To give a different kind of example, a morally 
salient rational defect in a motivating factor behind the action also underpins the excusatory 
element in many factual mistake cases where, as things turn out, the mistake leads D into 
wrong-doing. In such cases, D commonly acts for an adopted reason, deciding on or choos-
ing a course of action in a normal way. So, D’s choice appears to have some of the hallmarks 
of a rational choice. D chooses that course of action, though, in the more-or-less understand-
ably mistaken belief that a state of affairs exists (D’s ‘auxiliary’ reason) that makes a crucial—
morally salient—difference to the rational justifi cation for that course of action, when no such 
state of affairs really exists. So, there is a rational defect lying behind D’s choice. These differ-
ent kinds of rational defects in morally salient motivating forces or factors behind actions can, 
of course, combine. So, one might be mistaken about the existence or nature of provocation 
(one kind of rational defect) that then led one into precipitate action following a loss of self-
control (another sort of rational defect).

These kinds of mistake cases, in which the existence of a rational defect in a morally salient 
motivating force or factor behind D’s choice does important excusatory work, are very differ-
ent from cases where the adopted reason for which D commits the wrongdoing refl ects a 
salient moral mistake. This happens where, for example, D decides (adopted reason) to abide 
by the demands of his or her religion as a matter of conscience, even though to do so means 
D will perform acts regarded as wrong in law. . . . The defect in the motivation for D’s choice 
here is not rational, but moral: he or she simply gets the balance of reasons wrong by stick-
ing to what conscience demands. D (ex hypothesi) understands the demands of his or her 
religion well enough to know how believers mean them to infl uence the balance of reasons. 
So, the excusatory work is now being done by a sense that it is understandable, albeit mor-
ally mistaken, to get the balance of reasons wrong by putting conscience-based compliance 
with religious demands ahead of avoiding legal wrongdoing. Even so, as in all the examples 
discussed to date, what matters in this category of cases is a capacity-focused question . . . : 
could and should more have been expected of D, rationally or morally (as the case may be)? 
This category of case shares something else with those discussed earlier. It is as true of this 
category of cases as of all the ‘adopted reason’ cases briefl y discussed so far, that the impor-
tance to the excuse of the rational or moral defect in a motivating force or factor behind the 
choice is that the adopted reason is given for doing the very thing that is, in fact, prohibited 
by law. In other cases . . . the excusatory focus is on reasons for action D adopted to avoid 
committing wrongdoing, in spite of which the wrongdoing occurred. This is so, for example, 
when D says he or she should be excused on a ‘due diligence’ basis (normally, in regulatory 
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standable emotion (D’s ‘operating’ reason) so diminished in signifi cance any countervailing
evaluative considerations that the wrongful course seemed overwhelmingly attractive or
proper, in a way it could and should never rationally have done. By way of contrast with the
examples discussed in the preceding paragraph, however, in such cases it is still correct to
say that D chooses his or her action from the balance of applicable reasons. D’s choice hence
has some of the hallmarks of a rational choice, but is a defective example of such a choice,
for the reasons just given. So, for example, in an excessive defence case, the fulfi lment of
the necessary conditions for excuse could hinge on a fi nding that the sheer strength of D’s
fear made the choice of a heavy-handed course of action as a means of thwarting an attack
seem entirely rational and proper, but only because of the mental domination achieved by
the desire to ensure that the attack is thwarted. To give a different kind of example, a morally
salient rational defect in a motivating factor behind the action also underpins the excusatory
element in many factual mistake cases where, as things turn out, the mistake leads D into
wrong-doing. In such cases, D commonly acts for an adopted reason, deciding on or choos-
ing a course of action in a normal way. So, D’s choice appears to have some of the hallmarks
of a rational choice. D chooses that course of action, though, in the more-or-less understand-
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cases), because no more could reasonably have been expected than that he or she put in 
the effort he or she did put in, taking the steps he or she chose to take, to try to ensure that 
wrongdoing would be avoided. Given that the adopted reasons—the compliance strategy, in 
effect—bear on steps taken to avoid wrongdoing, rather than being reasons to commit the 
act involving wrongdoing itself, there is no need for them to manifest some rational or moral 
defect. Indeed, as we will see in chapter 6 below, it may be that we would not excuse, on a 
‘due diligence’ basis, unless we could fi nd no rational (and still less, moral) fault whatsoever 
with the compliance strategy D adopted.

Whilst mitigating circumstances can clearly bear on the explanatory or adopted reasons 
for the act or omission amounting to criminal wrongdoing, there is no necessary conceptual 
connection between them. It could be right to mitigate a sentence in response to develop-
ments after the commission of the act, such as V’s forgiveness, or D’s co-operation with the 
authorities. It could also be right to mitigate the sentence in response to, morally, purely pas-
sive factors underlying the crime’s commission not amounting, as such, to a denial of respon-
sibility, like D’s deprived upbringing. Some factors can be mitigating in a non-excusatory way, 
or can be dealt with as excusatory claims, depending on what it is that ‘counts’ about them 
in context. For example, following the defi nition of the necessary conditions of excuse just 
given, youth can only be pleaded in an excusatory way if it is tendered as an argument (say) 
about the understandable nature of the impulsiveness or lack of adequate foresight (i.e. the 
rational defect in a morally salient motivating force or factor) that lay behind the act itself. 
Youth can also, though, be relevant to mitigation in a non-excusatory way, i.e. even if it did 
nothing to shed light on the reasons why D did as he or she did. This would be the case if the 
court believes that it would be wrong to sentence D for as long a period in prison as someone 
older, for the same offence, because the impact of the same period of experiencing imprison-
ment would be disproportionately harsh on a younger person. The example of youth shows, 
though, that even if a factor can be pleaded in a genuinely excusatory way (in that it meets 
the necessary conditions for excuse), this obviously does not mean that it ought to gain 
recognition as a formal excusing condition, rather than being left as a matter for mitigation 
of sentence. Whether a plea ought to gain recognition as a formal excuse must turn on how 
signifi cant the suffi ciency conditions for an excuse are, in a given kind of case.

. does the distinction between justifications 
and excuses really matter?
You may by now be thinking, does it really matter whether a defence is a justifi cation or 
an excuse? Well, some commentators certainly think it does. Here are some of the possible 
points of signifi cance:

(1) Paul Robinson268 suggests that if the law provides a justifi cation this in eff ect changes 
the law. He therefore argues that if a case came before a court in which a man shot his neigh-
bour’s dog which was attacking his baby and the court held he was justifi ed in doing this, 
then the law would be changed to the extent that it would now be lawful for a person to shoot 
a dog which was attacking a baby.269 By contrast, if a defendant is granted an excuse this is of 
no wider signifi cance. No two people are identical, so the fact that one person was excused 

268 P. Robinson (1982).
269 It is interesting to note that one of the reasons in Dudley and Stephens (1884) 14 QBD 273 the court was 

unwilling to accept that the defendant had a defence of necessity was that such a verdict might encourage 
others placed in a similar position to do as the defendants did.
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does not mean another will be.270 A similar point is made by Jeremy Horder,271 who argues 
that justifi cation seeks to off er guidance to defendants before they act, while excuses assess 
the culpability of off enders once they have acted.272

(2) If a defendant is attacked by a person who is excused (e.g. the defendant is attacked 
by a person who is sleepwalking) the defendant can lawfully resist the attack.273 However, 
if the person using force against the defendant is justifi ed (e.g. the defendant is attacked by 
a police offi  cer who is making a lawful arrest) then the defendant cannot lawfully resist the 
attack.274

(3) You can lawfully assist a person who is justifi ed in using force, but not someone who 
is only excused.275 If you assist a police offi  cer to arrest a villain, you will be justifi ed because 
the police offi  cer is justifi ed. If you assist an insane person to attack an innocent person, 
the insane person can rely on the excuse of insanity, but you will not therefore have an 
excuse.276

(4) Justifi catory defences are applicable to off ences of strict liability, but excuses are 
not. Some commentators would wish to modify this statement by stressing that exemption 
defences (e.g. infancy, insanity) would apply to strict liability off ences, even though they are 
classifi ed as excuses.

(5) Some commentators argue that if the defence is a justifi cation defendants can still rely 
on a defence if they honestly believe the circumstances were justifi catory, even if in fact they 
were not.277 However, if defendants are relying on an excuse they must reasonably believe the 
circumstances to be those that provide them with an excuse.

(6) Some commentators suggest that a defendant who, through his or her own fault put 
him or herself in a position where he or she must choose between the lesser of two evils, can 
rely on a justifi cation (we would still want him or her to do the lesser of the two evils even 
though he or she is responsible for getting him or herself into that position), but an excuse is 
not available for a person who has brought about his or her own excusing state of mind.278

(7) Paul Robinson279 recommends that when the jury acquits a defendant they should be 
required to make it clear whether they are acquitting the defendant because they thought 
he or she was excused or because he or she was justifi ed or because the prosecution had 
failed to established the mens rea or actus reus. Th is would clarify the basis of the defend-
ant’s acquittal and enable the law to send a clear message about the requirements of the 
criminal law.280

270 Although an argument could be made that once a particular medical condition gives rise to a defence 
then all suff erers can be entitled to an excuse.

271 Horder (2002a). 272 P. Robinson (1990).
273 Gur-Arye (1986) suggests that a person’s right to self-defence should not be lost even if the attack he 

or she is facing is justifi ed or excused.
274 Unless he is unaware that the other person is a police offi  cer and believes he is a villain who is trying 

to kill him.
275 Gur-Arye (1986) also rejects this on the basis that a person intervening to protect someone’s life should 

have a legal defence whether the person whose life he is saving is facing a justifi ed or an excused attack.
276 Quick and Paddison [1973] QB 910 (CA). 277 Although this is rejected by some.
278 Th is proposition is contested by some who argue that a justifi cation should not be available where the 

defendant has acted for the purpose of putting himself in the position where he has to choose between the 
two evils. e.g. the defendant who deliberately starts a fi re so that he can ‘justifi ably’ destroy his neighbour’s 
house in order to avoid the fi re spreading.

279 P. Robinson (1982).
280 Robinson suggested that this would open the way for potential detention or other coercive measures 

under the civil law where the defendant was merely excused.
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(8) You might think that the legal test for a justifi cation would be objective (was the 
defendant’s act permissible?), while the legal test for an excuse subjective (was the defend-
ant responsible?), but this is, in fact, rarely so. As this issue raises some interesting points 
about the nature of a justifi cation and an excuse we will consider this in detail now under a 
separate heading.

. should justifications be objective 
and excuses subjective?
As just indicated it seems at fi rst sight obvious that a justifi cation would be objective (is what 
the defendant did permissible (or reasonable)?) and an excuse subjective (was the defend-
ant’s state of mind such that he or she was responsible for his or her actions?). However, if 
you look back at Part I you will fi nd that most of the defences involve a mixture of objective 
and subjective elements. Why is this?

On the Robinson view all justifi cations would be purely objective because we would be 
simply concerned with the defendant’s actions. However, on the Dadson view the state 
of mind of the defendant is relevant too. Remember that according to Dadson only if the 
defendant is aware of the justifying circumstances can the defendant plead a justifi cation. 
So on the Dadson understanding of justifi cations we would expect to see some subjective 
elements (requiring that the defendant was aware of and acted because of the justifi catory 
reasons).

Some excuses will in their nature be subjective (e.g. insanity), although much controversy 
surrounds whether all excuses should be purely subjective. Take duress: should the question 
be whether the defendant felt compelled to give in to the threat or whether it was reasonable 
for the defendant to give in to the threat? Of course those who regard duress as a justifi cation 
have no diffi  culty with having the standard of the reasonable person here, but it is also sup-
ported by some of those who regard duress as an excuse. How can they support the use of a 
reasonable person test? Here are two possible explanations:

(1) To claim that one is blameless it is not enough to show that one was not responsible for 
one’s actions, but also that one ought not to have been responsible for one’s actions.281 If Alan 
(a lover of rose bushes) is kidnapped by Charlie and told that she will destroy his rose bush 
unless he kills Dermot, Alan may feel himself in an awful dilemma and may feel compelled 
to kill Dermot, but this should not provide him with an excuse. He may feel greatly pressu-
rized, but he should not be. Th e law values people higher than rose bushes: this should have 
been an easy choice for Alan. So, the argument goes, in a duress case it must be shown that 
the defendant acted when faced with what he or she regarded as an appalling dilemma and 
that he or she ought to have found it an appalling dilemma.

(2) A diff erent argument would be based on the character theory. If we are to decide that 
the defendant’s actions did not reveal bad character then the objective test is an aspect of 
this. A person who injures an innocent third party aft er he or she has been threatened that 
he or she will be killed does not reveal bad character; a person who injures because his rose 
bush is threatened does.282

281 Horder (1992: ch. 8) argues that there is a justifi catory element in excuses. See further Horder (2004).
282 Ashworth (1973: 161). In Westen (2008) it is argued that the key question is whether the defendant’s 

actions showed proper respect for the values upheld by the law.
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Th e following passage looks at several of the issues relating to justifi cations and excuses 
which we have been examining. John Gardner argues that there is a closer relationship 
between justifi cations and reasons than is oft en supposed. To claim you have a justifi cation 
for doing or believing something is to claim you have good reasons for doing or so believing. 
He suggests reasons must be guiding or explanatory. Guiding reasons are reasons which dic-
tate what you ought to do or believe. Explanatory reasons, by contrast, explain why you act 
in a particular way. A person may think their explanatory reasons are guiding reasons but 
they need not be. In simple terms a person may think he or she has a good reason for acting, 
but in fact that reason is not a good one. Gardner argues that to amount to a justifi cation a 
person must have both guiding and explanatory reasons for being justifi ed, and the guid-
ing reason must correspond with the explanatory reasons. In simple terms you must have a 
justifi able reason for acting as you did and you must act because of that justifying reason. An 
excuse, he argues, is analogous to a justifi cation in that an excused person must act for good 
explanatory reasons (e.g. believing that he or she is justifi ed in acting the way he or she does) 
and then justify why he or she (wrongly) thought he or she was justifi ed:

J. Gardner, ‘Justifi cations and Reasons’ in A. Simester and A. Smith (eds) Harm 
and Culpability (Oxford: OUP, 1996), 118–22

It is widely thought that excuses are more ‘subjective’ than justifi cations. In one sense of 
‘subjective’, as we will see, this is perfectly true. But it is not true if we are using the labels 
‘subjective’ and ‘objective’ to mark the contrast between explanatory and guiding reasons. 
Over a wide range of cases, excuses, just like justifi cations, depend on the union of explana-
tory and guiding reasons. Whenever excuses depend on the union of explanatory and guid-
ing reasons, moreover, they do so precisely because justifi cations depend on the union of 
explanatory and guiding reasons. The structure of excuse derives, in other words, from the 
structure of justifi cation, and thus shares in its combination of subjective (explanatory) and 
objective (guiding) rationality.

Some theorists have associated excuses with character traits. They are mistaken if they 
think that every excuse is concerned with character. Many excuses are of a technical nature. 
They relate to levels of skill rather than degrees of virtue. Their gist is that the person claim-
ing them does not possess the skills needed to do better, and should not be expected to 
possess those skills. Whether one should be expected to possess certain skills, or skills to a 
certain degree, depends, to some extent, on one’s form of life. A doctor who tries to excuse 
her blundering treatment by claiming lack of diagnostic skill should not get far, whereas an 
amateur fi rst-aider may be able to extinguish her blame, under similar conditions, by making 
exactly the same argument. But such excuses, even though they are of great legal impor-
tance, will not concern us here. Our concern will be with that major group of excuses which 
do indeed relate to character evaluation. These include excuses very familiar to criminal law-
yers, such as excuses based on provocation and duress. Their gist is similar to that of techni-
cal excuses. It is that the person claiming them does not possess the virtues needed to do 
better, and should not be expected to possess those virtues. Again, which virtues one should 
be expected to possess, and to what extent, depends largely on one’s form of life. A police 
offi cer is expected to exhibit more fortitude and courage than an ordinary member of the 
public, a friend is expected to be more considerate and attentive than a stranger, etc. What 
exactly does this mean? Essentially, it means that where there is a confl ict of reasons, some 
people are expected to act for some reasons, whereas others are expected to act for other, 
often incompatible and incomparable, reasons. But obviously the need to claim an excuse 
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from one’s action arises only if one fails to establish a full justifi cation. A fully justifi ed action 
needs no excuse. So the point cannot be that those who act with excuse act for undefeated 
reasons, i.e., that it is alright for them to act for those reasons. That would yield a full justifi ca-
tion for their actions. The point must be that there is something suspect about the reasons 
for which they act. And indeed there is. They are not valid reasons. They are what the person 
acting upon them takes to be valid reasons, and justifi ably so. Thus the structure of excuse 
derives from the structure of justifi cation. To excuse an action is not, of course, to justify that 
action. Rather, one justifi es one’s belief that the action is justifi ed.

This explanation of non-technical excuses has to be modifi ed and extended somewhat 
to accommodate unjustifi ed actions upon justifi ed emotions, attitudes, passions, desires, 
decisions, etc., as well as unjustifi ed actions upon justifi ed beliefs. Provocation, as Jeremy 
Horder has explained involves unjustifi ed action out of justifi ed anger. Duress, or a certain 
central kind of duress, can be similarly analysed as involving unjustifi ed action out of justifi ed 
fear. But these are, in a sense, derivative cases. Emotions like anger and fear are mediat-
ing forces between beliefs and actions. They enhance or constrain the motivating force of 
certain motivating beliefs. Their justifi cation therefore turns in part on the justifi cation of the 
beliefs which partly constitute them. Of course, there is still a justifi catory gap: an emotion is 
not fully justifi ed merely by the justifi cation of its cognitive component. But justifi ed emotion 
(and in similar vein justifi ed attitude or desire or decision) nevertheless entails justifi ed belief. 
Thus the most basic or rudimentary case of non-technical excuse remains that of unjustifi ed 
action upon justifi ed belief. One must therefore consider what is needed to make a belief 
justifi ed. It is of course one of the great problems of epistemology, and we cannot do justice 
to it here. Suffi ce it to say that the general account of justifi cation applicable to action is also 
broadly applicable to belief. One must have an undefeated reason for one’s belief, and that 
must moreover be the reason why one holds the belief. This explains the nature of epistemic 
faults, such as prejudice, gullibility, and superstition. One cannot understand these faults 
unless one appreciates that a belief is justifi ed, not only by the reasons there are for holding 
it, but also by the process of reasoning by which it came to be held, i.e., not only by guiding 
reasons but also by explanatory reasons. The same facts also explain why a requirement of 
reasonableness has traditionally been imposed upon excuses in the criminal law. It is not 
enough that one made a mistake as to justifi cation, if it was not a reasonable mistake, it is not 
enough that one was angry to the point of losing self-control, if one’s anger was not reason-
able, etc. By ‘reasonable’ here is meant, in my view, much the same as ‘justifi ed’. There must 
have been an undefeated reason for one’s belief, emotion, etc., which also explains why 
one held the belief or experienced the emotion, etc. The fact that sometimes this element 
of reasonableness is dispensed with in the law does not show a drift towards a more purely 
‘subjective’ account of excuses, i.e., one depending on explanatory reasons without regard 
for guiding reasons. It shows, rather, that some excuse-like arguments, in common with 
some justifi cation-like arguments, may actually serve to negate an element of the offence 
rather than to excuse or justify its commission. Some mistakes, as the courts put it, may 
simply serve to negate the mens rea for the particular crime; and if, as may be, the mens rea 
required is, e.g., knowledge, then of course the reasonableness of one’s mistake is neither 
here nor there. The extent to which legal systems will tolerate such arguments depends on 
many contingencies about them, including the extent to which and way in which they imple-
ment the demand for mens rea. But this has nothing to do with excuses, in which an element 
of reasonableness, at some level, is conceptually necessitated whether the crime is one of 
full subjective mens rea or one of no mens rea at all.

Requirements of ‘reasonableness’ in criminal excuses also sometimes go beyond what 
the logic of excuses requires, and in that case they normally serve another role. They serve 
to orientate the law towards general application to people living many different forms of life, 
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rather than tailoring it to suit the expected virtues of a certain kind of person leading a certain 
kind of life. The debate about the extent to which the reasonable person should be ‘individu-
alized’ to the characteristics of the defendant in the defi nition of criminal excuses is partly 
a debate about the extent to which the criminal law should aspire to this kind of generality. 
Should the ‘reasonable person’ in provocation become the ‘reasonable police offi cer’ when 
the defendant is a police offi cer? Should the ‘reasonable person’ in cases of drunken mistake 
become the ‘reasonable drunkard’? Once again there is no universal theoretical solution to 
this problem. Within broad limits, legal systems may quite properly vary in their willingness 
to individualize excuses and the general principles, if any, upon which they do so. But legal 
systems cannot, consistent with the logic of (non-technical) excuses, vary in the importance 
they attach to the combination of guiding and explanatory reasons in the excusatory scheme 
of things. Thus they cannot altogether eliminate the essential ‘objective’ dimension of excu-
satory claims. They cannot ignore the important point that excuses rely on reason, not on 
the absence of it. That is, they rely on the ability of the person who claims to be excused to 
believe and feel as reason demands, and because reason demands it. Those people who 
cannot meet this condition do not need to bother making excuses. Such people are not 
responsible for their actions, and are free from blame as well as being improper targets for 
criminal liability, irrespective of both justifi cation and excuse. Justifi cation and excuse both 
belong to the realm of responsible agency, and that is precisely because both depend, to put 
it crudely, on the ability to live within reason.

The logical relationship between justifi cation and (non-technical) excuse helps to explain the 
so-called ‘quasi-justifi catory drift’ of many familiar excuses. In English law this is compounded 
by the law’s cautious insistence on having a belt as well as braces: in general no excuse is 
accepted into the criminal law which is not also a partial justifi cation, and no justifi cation is 
accepted which is not also a partial excuse. The drift of the excuse is not so much quasi-
 justifi catory as truly justifi catory. But neither of these facts should obscure the crucial concep-
tual distinction between justifi cation and excuse. Nor should one be distracted by the para-
doxical sound of the claim that an action which is justifi ably believed to be justifi ed is excused 
rather than justifi ed. It only goes to show that, as between the concepts of justifi cation and 
excuse, justifi cation is the more fundamental. The same proposition also brings out the true 
sense in which excuses may be regarded as more ‘subjective’ than justifi cations. For by their 
nature excuses take the world as the defendant justifi ably sees it rather than as it is. They look 
to what the defendant believes to be applicable reasons for action, so long as she does so on 
the basis of genuinely applicable reasons for belief. Justifi cations, meanwhile, look directly to 
the genuinely applicable reasons for action, without stopping to look for applicable reasons for 
belief. But in this whole contrast the talk of ‘reasons’ is talk of guiding reasons. It leaves on one 
side the fact that, in both justifi cation and excuse, explanatory reasons also play a key role, and 
that, in this sense and to this extent, each is just as subjective as the other.

. problems with justifications and excuses
As we have already noted, there are some commentators who deny the usefulness of the 
 distinction between justifi cations and excuses. Th eir reasons include the following:

Th e English and Welsh courts have not placed great weight on the distinction. Th e (1) 
general refusal of the courts to engage in an analysis of the defences in terms of justi-
fi cations and excuses may indicate the distinction lacks practical benefi t.
Th e fact that there is so much debate over whether duress or mistaken self-defence (2) 
is a justifi cation or excuse indicates that the distinction is too vague to be useful. 
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As Kent Greenawalt stresses, there is not even agreement over whether justifi cation 
should be judged on the basis of the facts that occurred or on the facts as they were 
believed to be.283

Some commentators argue that our society lacks agreed moral standards which can (3) 
be used to assess the justifi ability or not of particular actions. Th e chastisement of 
children and the hunting of foxes with dogs, at present, are controversial issues over 
which there is no consensus. For the law to declare these actions justifi able or not is to 
impose a moral judgment when society lacks a suffi  cient consensus on the issue.

Th e passage by Nicola Lacey to be excerpted shortly considers some of the criticisms of the 
justifi cation/excuse distinction.
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 character, choice, and capacity
An alternative way of analysing defences is to examine their theoretical foundations.284

Th ere are three main schools of thought on the theoretical underpinning on defences, 
which will be outlined next. However, before that it should be stressed that within each 
school of thought there is a diversity of opinion as to the correct interpretation of the 
theory, and that there are of course many other theories that have been adopted. Also 
there are many commentators who decry any attempt to develop one overarching theory 
of culpability, arguing that there are diff erent forms of culpability that may be appropriate 
in diff erent kinds of off ences. It is preferable, therefore, to consider off ences and defences 
one by one and decide why we have them, rather than seek to force them all to abide by 
one guiding principle.285

First, we briefl y summarize the main theories,286 then we look at one academic’s summary 
of the competing views, and then look in more detail at the strengths and weaknesses of the 
diff erent theories:

(1) Th e choice theory.287 At the heart of this theory is the view that a defendant should 
be punished only for what he or she chose to do. We have seen in Chapter 3 that sup-
porters of this theory tend to prefer subjective forms of mens rea, for example intention, 
Cunningham recklessness. Under this theory the law should provide a defence to a defend-
ant who did not choose to act in the way he or she did, for example where the defendant 
is an automaton.

(2) Th e capacity theory. A popular variant of the choice theory is to justify punishment 
not only for those who chose to commit the harm, but those who could have avoided causing 
the harm but did not. Applying this theory to defences then, they apply when the defendant 
did not and could not have chosen to obey the law. Hence, in the case of insanity the defend-
ant, because of his or her mental illness, was not capable of acting otherwise. In the case of 
duress the defendant either did not choose or could not realistically have chosen to have 
acted otherwise.

(3) Th e character theory. Th is theory focuses on an argument that the defendant’s 
criminal act refl ects the bad character of the defendant. Here a defence exists when the act 
does not reveal bad character. So, in a case of duress, the fact that the defendant acted in 
the way he or she did in response to the threats does not reveal bad character on his or her 
part if he or she responded reasonably.

284 Considering the theoretical basis for defences in these ways can be complementary to or independent 
from analysing them in terms of justifi cations or excuses. 

285 e.g. Horder (1993b). 286 See for a detailed discussion Horder (2004: ch. 3).
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In this next passage, Nicola Lacey distinguishes between the capacity view and the reasons 
view of defences:

N. Lacey, ‘Space, Time and Function: Intersecting Principles of Responsibility 
across the Terrain of Criminal Justice’ (2007) 1 Criminal Law and Philosophy 
233 at 236–40

‘Capacity’ principles: choice and opportunity

The dominant way of thinking about responsibility in contemporary British and American 
criminal law doctrine turns on the notion of human (or more rarely, corporate) capacity. On 
this view, the foundation of not only a person’s status as a responsible agent answerable 
to the normative demands of the criminal law but also of an attribution of responsibility for 
specifi c actions lies in human capacities of cognition—knowledge of circumstances, assess-
ment of consequences—and volition powers of self-control. The crucial factor is the way in 
which these human capacities—human agency—are engaged in advertent conduct: to put 
it crudely, responsible conduct is conduct which the agent chooses. This notion of capacity-
based responsibility naturally issues in a focus on so-called subjective principles of mens rea: 
intention, recklessness or foresight of relevant consequences, knowledge and so on. These 
forms of mens rea essentially consist in subjective mental states on the part of the defend-
ant. Prime examples in English case-law would include R v Morgan (now reversed by the 
Sexual Offences Act 2003) and B v DPP.

Many commentators have noted the increasing emphasis on this form of subjectivism, 
though there is considerable disagreement about the degree of its realisation and the timing 
of and reasons for its ascendancy . . . [B]oth Alan Norrie and I have argued that its progress 
may be explained partly in terms of its ability to provide a legitimating principle which is rela-
tively independent of any evaluation of the relevant conduct. The proof of intention or subjec-
tive recklessness being a question of fact, the emphasis is simply on proof of the requisite 
mental state; a feature which may be useful in a system which criminalizes a huge range of 
conduct, much of it beyond the terrain of ‘real’ or ‘quasi-moral’ crime, and in which moral 
pluralism or value confl ict risks tensions which a factual view of mens rea may help to keep 
out of the courtroom (Lacey, 2001; Norrie, 2001).

Whatever the merits of these competing or complementary accounts of the rise of choice-
based principles of responsibility, it is clear that, both conceptually and practically, they are 
not the only way of looking at capacity principles of attribution. For the basic moral intuition 
underlying the capacity view can be interpreted in another way, with decisive implications for 
the shape of criminal law. If the basic moral intuition is that it is only legitimate to hold people 
criminally responsible for things which they had the capacity to avoid doing, we can realise 
this intuition in one of two ways. We can do so through proof of subjective choice in the 
sense of intention, awareness, knowledge (Williams, 1983) or we can ask—as Hart did (Hart, 
1968)—whether the defendant had a fair opportunity to conform his or her behaviour to the 
criminal law standard. This second approach has the implication that not only subjective men-
tal states but also ‘objective’ standards like negligence or the imposition of reasonableness 
constraints in the specifi cation of defences may be accommodated. It also, therefore, offers 
an account more likely to be able to rationalise the actual shape of systems of criminal law. 
From the point of view of the argument which Norrie and I have advanced, this is however at 
the cost of revealing that a criminal trial is, inevitably, in the business of making a potentially 
controversial normative evaluation of the defendant’s conduct. The question to be proven is 
no longer the relatively neutral, factual and dualistic: ‘Did D cause P’s death? If so, did s/he do 
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which these human capacities—human agency—are engaged in advertent conduct: to put
it crudely, responsible conduct is conduct which the agent chooses. This notion of capacity-
based responsibility naturally issues in a focus on so-called subjective principles of mens rea:
intention, recklessness or foresight of relevant consequences, knowledge and so on. These
forms of mens rea essentially consist in subjective mental states on the part of the defend-
ant. Prime examples in English case-law would include R v Morgan (now reversed by the 
Sexual Offences Act 2003) and B v DPP.PP

Many commentators have noted the increasing emphasis on this form of subjectivism,
though there is considerable disagreement about the degree of its realisation and the timing
of and reasons for its ascendancy . . . [B]oth Alan Norrie and I have argued that its progress
may be explained partly in terms of its ability to provide a legitimating principle which is rela-
tively independent of any evaluation of the relevant conduct. The proof of intention or subjec-
tive recklessness being a question of fact, the emphasis is simply on proof of the requisite
mental state; a feature which may be useful in a system which criminalizes a huge range of
conduct, much of it beyond the terrain of ‘real’ or ‘quasi-moral’ crime, and in which moral
pluralism or value confl ict risks tensions which a factual view of mens rea may help to keep
out of the courtroom (Lacey, 2001; Norrie, 2001).

Whatever the merits of these competing or complementary accounts of the rise of choice-
based principles of responsibility, it is clear that, both conceptually and practically, they are
not the only way of looking at capacity principles of attribution. For the basic moral intuition
underlying the capacity view can be interpreted in another way, with decisive implications for
the shape of criminal law. If the basic moral intuition is that it is only legitimate to hold people
criminally responsible for things which they had the capacity to avoid doing, we can realise
this intuition in one of two ways. We can do so through proof of subjective choice in the
sense of intention, awareness, knowledge (Williams, 1983) or we can ask—as Hart did (Hart,
1968)—whether the defendant had a fair opportunity to conform his or her behaviour to the
criminal law standard. This second approach has the implication that not only subjective men-
tal states but also ‘objective’ standards like negligence or the imposition of reasonableness
constraints in the specifi cation of defences may be accommodated. It also, therefore, offers
an account more likely to be able to rationalise the actual shape of systems of criminal law.
From the point of view of the argument which Norrie and I have advanced, this is however at
the cost of revealing that a criminal trial is, inevitably, in the business of making a potentially
controversial normative evaluation of the defendant’s conduct. The question to be proven is
no longer the relatively neutral, factual and dualistic: ‘Did D cause P’s death? If so, did s/he do
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so with intent to cause death or grievous bodily harm?’; ‘Did D have sexual intercourse with 
P? If so, did s/he do so intentionally and aware that P was not consenting?’ It is, rather, ‘Did D 
do these things in circumstances in which we would say that they had had a fair opportunity 
to avoid them?’ The answer to this question may, of course, be provided by proof of intent or 
subjective recklessness. But it might also be answered in terms of D’s indifference or omis-
sion to advert to a risk which would have been obvious to a reasonable person, or to which it 
would be reasonable for us to expect D to advert, such that we would be inclined to say that 
D had a fair opportunity to avoid homicide or rape. So long as we are confi dent that D has the 
capacities of a reasonable person, this fair opportunity view is perfectly consistent with the 
moral intuition underlying the capacity principle of criminal responsibility. A further perceived 
advantage of the opportunity version of capacity responsibility is that it is less obviously 
susceptible than the choice version to the truth of determinism, in that the evaluation can be 
relative to socially pervasive reactive attitudes . . . The issue, in other words, is not what we 
‘could’ have helped, whether we ‘could’ have chosen otherwise, but what prevailing social 
norms judge us to have had a fair opportunity to help or choose. Notice how this version of 
the opportunity theory implicitly maps responsibility doctrines onto a particular view of the 
aims and functions of the criminal law.

‘Character’ principles: overall character; expressed disposition towards the relevant 
criminal law norms

The idea that an attribution of criminal responsibility is in some sense an evaluation of char-
acter has been advanced in radically different guises by Michael Bayles (in Humean form and 
in relation to criminal responsibility in general) (Bayles, 1982), by John Gardner (in Aristotelian 
form and in relation to defences, conceptualised as mechanisms ensuring that we are not 
held responsible for things which are ‘out of character’), in my own early work (Lacey, 1988) 
and most recently by Tadros (2005). In its most radical form, it is thought by capacity theo-
rists to be morally unacceptable to the extent that, unless we are held to have capacity for 
our characters, character responsibility implies holding us accountable for things which we 
could not, or had no fair opportunity to, avoid; it has also been argued that it is premised on 
an inappropriately ambitious vision of the moral role of criminal law. Since my purpose in this 
paper is interpretive rather than normative, I shall set these objections aside for the moment. 
It is worth noting, however, that it is also possible for character and capacity notions to be 
combined, as Martin Wiener has persuasively argued they were in the early Victorian criminal 
justice project, which aspired not merely to hold people responsible for conduct disclosing 
bad character, but also to use the penal process to reshape character, in part precisely by 
engaging the capacity-based agency of subjects.

The more radical of the two character principles which I want to distinguish may be 
labelled the ‘overall-character principle’: it holds that the attribution of criminal responsibil-
ity is founded in a judgment that the defendant’s conduct is evidence of a wrongful, bad, 
disapproved character trait: disregard of human life, indifference to sexual integrity, lack of 
respect for property rights and so on. The criminal law, on this view, seeks to convict, label 
and stigmatise those of bad character or disposition: the principle of responsibility-attribution 
is merely a function of the overall meaning and purpose of criminal law in its quasi-moral 
mode, and the criminal conduct is at root a symptom of the underlying rationale for convic-
tion and punishment, namely bad or anti-social character. A crucial question therefore arises 
as to the scope of the conduct which is regarded as evidence relevant to this judgment 
of criminal character. Systems adhering to an overall-character principle would be those in 
which broad character evidence is admissible: not merely previous convictions of offences 
with similar facts, but criminal record in general and perhaps even general evidence about 
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lifestyle, employment history and so on. (In case this sounds far fetched, it is perhaps worth 
remembering that systems of this kind are not unknown in the contemporary world; and, as I 
have argued elsewhere, broad character-based assessments of responsibility were standard 
in early modern English criminal trials (Lacey, 2001).)

In its more cautious form, however, character-responsibility restricts itself to an evalua-
tion of the specifi c conduct which forms the basis for the present allegation. The relevant 
question becomes not ‘Is D’s conduct evidence of criminal character?’ but rather ‘Does D’s 
conduct in causing P’s death or having sexual intercourse with P express a settled disposi-
tion of hostility or indifference to the relevant norm of criminal law, or at least acceptance of 
such a disposition?’ As Tadros puts it, ‘does D’s conduct qua moral agent display the sort 
of vice which calls for criminal law’s communicative role of expressing moral indignation to 
be invoked?’ This formulation opens up an obvious path to the elaboration of defences such 
as duress, provocation, self-defence or—possibly—mental incapacity. It also preserves the 
specifi c allegation of criminal conduct as central to the rationale for conviction and punish-
ment, and is founded on a particular understanding of D’s status as a moral agent: a reasoning 
being responsible for their beliefs, desires, emotions and values. While taking a more cau-
tious view of relevant evidence, it would also naturally locate an attribution of responsibility 
within a broader time frame than that implied by the capacity principles. For the context 
within which an agent has acted—a history of domestic abuse, for example—will be relevant 
to an evaluation of the disposition which that action expresses.

We will now consider the capacity and character theories in greater detail.

. the capacity theory
What is it?
Th e starting point for the capacity theory is that ‘a person is not to be blamed for what he 
has done if he could not help doing it’.288 In other words it is appropriate to punish only a 
person who is responsible for his or her actions.289 Defences, then, should be available where 
the defendant lacked a fair opportunity to choose to act otherwise.290 Michael Moore291 has 
argued that the emphasis within the capacity theory on choice and the ability to choose 
refl ects wider attitudes within our society. People regard the ability to choose as an impor-
tant freedom. We would resent any attempt by the state to restrict our choice on how to live 
our lives. We want to have our choices respected. Moore argues that it fl ows from this that we 
should respect people’s bad choices, and that involves making people responsible for them.

Problems with the capacity theory292

Th e following are some of the problems that have been identifi ed with the capacity theory:

(1) A common complaint about the capacity theory is that the consideration of whether 
the defendant freely chose to commit the crime is too narrow. For example, arguments 
that the defendant committed the crime as a result of socio-economic pressures will not be 

288 Hart (1968: 174). For a discussion of the implications of such an approach, see Smith and Wilson 
(1993).

289 Dressler (1988a: 701). 290 Uniacke (2007). 291 M. Moore (1999).
292 Some of the problems with the capacity theory in relation to mens rea were discussed in Chapter 3.
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 countenanced by the court. Th ere is evidence that people in certain socio-economic groups 
or from particular backgrounds are more likely to commit off ences than others. Of course, 
this does not prove that, for example, being poor causes someone to commit crime. But it 
does indicate that, at least in statistical terms, people do not start on a level playing fi eld as 
regards the likelihood that they will commit crime.

(2) Another complaint made about the capacity theory is that in focusing on choice 
it does not take into account a wide enough range of factors in assessing the defendant’s 
blameworthiness. Other relevant factors, for example, the emotion which led to the defend-
ant acting in the way he or she did, are irrelevant for the capacity theory.293 From the point of 
view of the capacity theory, the person who freely chooses to kill his or her relative in order 
to end the pain the relative is suff ering from a terminal illness is treated in the same way as a 
person who kills the relative in order to gain an inheritance. Th e ‘choice’ element is the same 
in both. Yet, it is claimed, a proper assessment of the defendant’s blameworthiness would 
regard the two cases as quite diff erent.294

(3) John Gardner295 suggests that the capacity theory is misleading. By asking, for exam-
ple, in a duress case where the defendant unreasonably gave in to the threat, whether the 
defendant had the capacity to act more bravely is misconceived. If it is concluded that the 
defendant was as brave as he or she could be, then that is a reason for blame—not excuse. He 
or she should not be such a cowardly person.

. the character theory
What is it?
Th e character theory assesses criminal liability on the basis of the extent to which the defend-
ant’s actions have displayed good or bad character.296 As Glover has put it: ‘to blame a person 
for an action is more than merely to say that he has brought about something we object to. 
We disapprove, not merely of the action or its consequences, but of him.’297 Applying the 
theory to defences, a defence arises to rebut an inference from the causing of harm to a bad 
character trait.

Th e benefi ts of the character theory are said to be that it enables the law to undertake a 
sensitive assessment of the defendant’s culpability.298 Its supporters argue that it enables the 
law to take a wider range of factors than simply the element of choice, which is the focus of 
the capacity theory.

Problems with the character theory
Th e following are some of the problems that have been identifi ed with the character theory:

(1) Th e character theory assumes that people are responsible for their characters. If you 
disagree with that controversial assumption299 then the character theory loses its  attraction.300 

293 Reilly (1998). 294 W. Wilson (2004). 295 J. Gardner (1998b).
296 See especially Fletcher (1978: ch. 10); Nozick (1981); Bayles (1982); Lacey (1988a); Arenella (1990); 

Mousourakis (1998a).
297 Glover (1970: 64).
298 See Mousourakis (1998a) for an argument that the character theory can explain some, but not all, 

defences.
299 See Lelling (1998) for one psychological perspective.   300 Vuoso (1987).
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Th ere may be a temptation for the character theorist to reply that we are responsible for our 
character because we choose to be the kind of people we are.301 However, such an argument is 
in danger of reducing the character theory to a version of the choice theory.

(2) One problem which critics are keen to point to is the diffi  culty for the character theory 
of actions which are ‘out of character’. Imagine Gwen has worked as a cashier for a company 
for 20 years. She daily handles large sums of money and has always done so honestly, except 
on a single occasion when she took a small sum. Do we conclude that Gwen has a dishonest 
character and should be guilty of theft ? Or rather that the fact she has worked for so long 
without taking money demonstrates her honesty, and the one lapse is ‘out of character’ and 
she should therefore have a defence?302 Duff  argues that such a person has shown a character 
flaw.303 An honest person would always resist the temptation to be dishonest.304

(3) Why do we look only to criminal actions to decide whether or not the defendant 
has exhibited a criminal trait?305 If everyone who knew a man was willing to state he was a 
dishonest person, even though he had never actually committed an off ence, why, under the 
character theory, can you not convict such a person? Character theorists could rely on two 
possible responses:

Antony Duff (1) 306 argues that you cannot claim to have a certain characteristic unless 
you act in a way that reveals that characteristic.307 You cannot claim to be a brave 
person unless you have acted at least once in a brave way. In the same way you cannot 
exhibit a criminal character trait unless you have acted at least once in that criminal 
way. So although in your private life you may have shown yourself to be a dishonest 
person, unless you act in a criminally dishonest way you have not shown yourself to 
be dishonest in a criminal way.308

George Fletcher,(2) 309 defending the character theory, replies that an important princi-
ple of privacy comes into play to prevent the conviction of a person with a criminally 
inclined character who has yet to act in a criminal way.

Diff erences between the character and capacity theories
In many situations the character and capacity theories would provide a defence in similar 
situations. A defendant who lacks the opportunity to comply with the law is not exhib-
iting bad character. However, there are two categories of cases where the theories may 
disagree:

(1) Imagine a person who commits a crime while overcome with anger or hatred so 
that he or she loses control of him or herself. It might be thought that the two theories 

301 M. Moore (1998: ch. 6).
302 e.g. a person who has been kidnapped and ‘brainwashed’ by his kidnappers into joining their crimi-

nal gang.
303 Duff  (1993).
304 Even dishonest people regularly resist the temptation to be dishonest. Th is leads to a further diffi  culty 

for character theorists. How can one act reveal a character through a single action? Some character theorists 
suggest that a person is responsible only for stable character traits (Bayles 1982), but others reject such a 
requirement (Horder 1993a).

305 Brudner (1987). 306 Duff  (1993). 307 See also J. Gardner (1998b).
308 Even this may not be a complete answer: a defendant could be examined by psychiatrists and found 

to be predisposed to commit criminal acts, even though he is yet to commit any. Should not the character 
theory be willing to convict such a person because ‘we know’ he has a criminal character?

309 Fletcher (1976: 799–802).
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would deal with these in different ways. A character theorist would have little problem 
in stating there is no defence because killing when overcome with hatred exhibits bad 
character. The case is perhaps harder for the capacity theorist. Can such a person claim 
he or she did not freely choose to act as he or she did and given his or her personality 
(e.g. being particularly short-tempered) he or she did not have a fair opportunity to act 
otherwise?

(2) Imagine a person who has had an exemplary life and is widely recognized by his com-
munity to be a considerate and kind person. One day his wife is killed in a tragic accident, he 
drinks too much and hits a barman. He has never in the past behaved in this way. Th e choice 
theorist would have little diffi  culty in convicting him of an assault. Th e character theorist 
has more problems here. In the light of his exemplary behaviour and the unusual circum-
stances of the assault can we say that his action refl ects a character trait? Is not this kind of 
conduct simply out of character? Th e temptation is to say that any chosen behaviour is ‘in 
character’ (even if an aspect of the person’s character we are yet to see), but this becomes very 
close to the choice theory.

Some commentators have argued that there is no eff ective diff erence between the choice 
and character theories.310 Take duress. When successful the choice theorists say that there 
was no meaningful choice made to commit the crime. But how do they decide that a person 
has not exercised a meaningful choice? Inevitably an important issue is the gravity of the 
threat. A person facing a dire threat has less freedom of choice than a person facing a minor 
threat. However, the argument goes, then the questions whether the choice was genuine 
and whether the choice was one which refl ects badly on the defendant’s character merge 
together.
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 determinism
Determinism is the theory that all our actions are determined by factors outside our con-
trol. Th ere are many diff erent forms of determinism, ranging from the view that all our 
actions are predetermined by God, to a view that we are genetically predetermined to 
do all we do.311 If determinism is correct, it produces real problems for both the capacity 
and character theories, and indeed the blaming function of the criminal law.312 If our 
actions are predetermined how can we blame people for the ‘choices’ they make? If our 
characters are a result of our genes to what extent can we hold people responsible for their 
characters?

Th e truth or otherwise of determinism is not known.313 Perhaps the predominant view 
is that even if our actions are to a large extent aff ected by genetic, social, environmental,314 
and other factors outside our control, we still have an element of control over our actions.315 
Indeed our society is based on the assumption that we have free will. If we were all prede-
termined to do what we do our society would be a very diff erent one. Many organizations 
and people, not least government, spend much time and eff ort in trying to persuade people 
to change (or not to change) their behaviour (e.g. advertising). All such activities would be 
pointless if our actions were predetermined.

A key question, then, is, accepting that to some extent our actions are aff ected by genetic, 
social, and economic factors, is the impact of those factors suffi  cient to justify providing a 
defence? Aft er all there is evidence that those from deprived social backgrounds are more 
likely to commit off ences than those who are better off .316 Th is has led some commenta-
tors to argue for a defence of ‘rotten social background’.317 In the following passage, Norrie 
criticizes the law for being willing to accept some kinds of arguments that a defendant acted 
involuntarily, but not others:

A. Norrie, Crime, Reason and History (2nd edn, London: Butterworths, 2001), 
171–3

We saw [earlier in his book] that one of the claims to legitimacy made on behalf of criminal 
law is that it respects and does justice to individuals by punishing them only for their voluntary 
acts. In the language of retributive philosophy, the individual brings punishment upon himself 
by the acts he voluntarily undertakes. There are, however, directly political as well as ideo-
logical limits to this respect for individuals. The political limits are seen in the ambivalence 
of the judiciary towards the necessity defence and the about-turn on the application of the 
duress defence in murder cases. Individual justice confronts political utility in both situations, 
with the latter imposing limits on the former. The judges shift in these situations from their 
position as guardians of a logic of individual right to that of being, in Glanville Williams’s term 
(1983, 144), a ‘State instrumentality’.

More deeply, there is an ideological limitation on the claim of individual justice which is 
implicit in Vining’s observation (above, Chapter 1) that the law does not know real individuals 
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at all, only abstract images of the individual which populate our thought in the stead of real 
human beings. The criminal law’s currency of judgment is that of a set of lowest common 
denominators. All human beings perform conscious acts and do so intentionally. That much 
is true, and there is logic in the law’s denial of responsibility to those who, because of mental 
illness or other similar factor, lack voluntariness (narrowly conceived) or intentionality. But 
such an approach misses the social context that makes individual life possible, and by which 
individual actions are, save in situations of actual cognitive or volitional breakdown, mediated 
and conditioned. There is no getting away from our existence in families, neighbourhoods, 
environments, social classes and politics. It is these contexts that deal us the cards which we 
play more or less effectively. Human beings, it is true, are not reducible to the contexts within 
which they operate, but nor are they or their actions intelligible without them. This basic truth 
of the duality of human life, as both individual and social (Norrie, 1996, 2000), is ignored by a 
practice and philosophy of legal judgment in which context is always regarded as extrinsic to 
agency. Even where it is admitted, it is as a secondary and exceptional phenomenon added 
on to the judgment of conduct ‘from the outside’. The law focuses its attention on an isolated 
homunculus, an individual without past or future, a solitary atom capable of acts and inten-
tions and responsible for them. Even if he cannot choose a particular act, he can choose a 
previous act which takes its place.

A striking illustration comes from the United States. The major cities there have been 
gripped by an epidemic of drug abuse, which acts as the seedbed of a great volume of crime 
(including many ‘orthodox’ duress situations brought about by gang war). The response of 
the authorities is to erode civil liberties and to convict large numbers of young people in the 
inner city areas. This in turn leads to more and worse violence, as in the Los Angeles riots 
of 1992. As one economist points out, however, the real backdrop to this criminal infl ation 
is the decline in the social and economic infrastructure in the inner city areas, and what this 
means for ‘choice’:

‘Revisiting Watts nearly a generation after a famous pioneering study of its problems, UCLA 
industrial relations economist Paul Bullock discovered that conditions had grown far worse since 
1965. At the core of community despair was endemic youth unemployment. Bullock observed that 
the only rational option open to youth—at least in the neo-classical sense of individual economic 
choice—was to sell drugs. Indeed as power resources in the community have generally declined, 
ghetto youth, refusing simply to become “expendable”, have regrouped around the one social 
organisation that seems to give them clout: the street gang.’ (Davies with Ruddick, 1988, 51–2)

There is a social world ‘out there’ which rarely fi nds its way into the courtroom. If judges are 
concerned about ‘charters for terrorists, gangleaders and kidnappers’, these are not simply 
the product of wicked individuals exploiting the law. They are the product of structural and 
systemic forces, which the law with its individualist focus ignores.

The signifi cance of the duress and necessity defences is that they begin to open up this 
otherwise hidden world within legal discourse. Such situations are in one sense highly unu-
sual and idiosyncratic. They involve a kind of threat that most will never experience. But 
the fear that stems from such situations is qualitatively no different from a range of other 
fears which may be equally effi cacious for the ‘ordinary reasonable man’. These include, in 
Williams’ account, ‘fear of economic ills, fear of displeasing others, or any other determinant 
of choice’. Whether it be a gangleader, someone using violence for political ends, convicts 
threatening a prisoner with homosexual rape (Vandervort, 1987, 212–13), people stealing out 
of hunger or breaking into property because they are homeless, or simply living life in ‘the 
ghetto’ with no legitimate options, the contexts are all clearly social, and not easily differenti-
able. It is this which gives Lord Simon’s argument in Lynch its cogency when he argues that 
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the law ought to ignore the constraining context of duress, but in so doing, he must deny the 
concept of individual justice in its extended morally involuntary form.

Imagine a newspaper picture of a major social event such as a riot in which a mass of 
 people stand on a street and throw stones at another group of people (a police force, an army, 
an opposing group). The picture is in sharp detail and shows the faces and bodily postures of 
those concerned. Along with the picture goes the kind of standard text of the better news-
papers which explains the sequence of events that occurred, and then proceeds to analyse 
those events in terms of a series of causes and effects of which they are a part. On another 
page in the same newspaper is an editorial column which addresses the political and social 
options and structures available to solve the problems of rioting. Now go back to the picture, 
draw a ring around one stone throwing individual and cut it out. That is effectively what the 
law does. It is only interested in this individual performing these acts at this time. Everything 
else, which gives what the individual did meaning, and without which he would not have 
acted, is irrelevant. But this is the way it has to be if responsibility is to be imputed purely and 
simply to the individual.

Legal individualism is one-sided and decontextualised, and this has crucial implications 
for our understanding of legal justice. For Hart (1968, 22), justice requires that the law 
‘adjusts the competing claims of human beings [by] treat[ing] all alike as persons by attach-
ing special signifi cance to human voluntary action’. There is at the same time more and 
less truth in this than Hart realises. The law does indeed treat ‘all alike as persons’, for it is 
only by decontextualising individual actions that the multifarious real differences between 
individuals in society can be ignored. It is only in terms of an abstract category of legal 
personhood that human beings who are essentially different in terms of background and 
biography can be treated as the same. Similarly, the law does indeed attach a ‘special 
signifi cance to human voluntary action’: the capacity to be at fault for acting in social con-
texts that are not of one’s making. This ideological process of decontextualisation, as we 
have seen, is deeply political, for it enables fault attribution to take place while silencing 
the opposing political and ideological reasons that individuals would give for their actions 
if they could. Necessity and duress are signifi cant precisely because they push at the line 
between context and agency. In Chapter 6 (p 114), it was argued that the law permits these 
defences as a kind of safety valve or sealed box to take the pressure off the narrow para-
digm of physical involuntariness with which its standard operates. We have seen, however, 
how the law seeks to limit the size and content of this box, lest when opening the lid, it 
turns out to be veritably Pandora’s.

QU E ST IONS
If we are all predetermined is there any point discussing whether determinism is 1. 
 correct or not because you are predetermined to accept or reject the theory of deter-
minism? You are also predetermined to get whatever mark you will get in your crimi-
nal law examination, so why revise?
If we accept Norrie’s argument with what do we replace the current criminal law?2. 

F U RT H E R R E A DI NG
Dershowitz, A. (1994) Th e Abuse Excuse and Other Cop-Outs, Sob Stories, and Evasions 

of Responsibility (Boston, MA: Little, Brown).
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 the rejection of an overarching theory
It should not be thought that every commentator agrees that the kinds of analysis we 
have been undertaking are useful. Many commentators take the view that it is only 
useful to consider each defence individually and that any attempt to find some kind of 
overarching theme explaining the law on defences is not possible and will be unduly 
restraining. In the following passage, Victor Tadros,318 responding to an article by John 
Gardner,319 rejects an argument that all excuses can be classified under the choice or 
character theory:

V. Tadros, ‘The Characters of Excuse’ (2001) 21 Oxford Journal of Legal Studies 
495 at 495–6 and 517–19

Two theories of excuses are currently popular in criminal law theory: the character theory 
and the capacity theory. In the former, the claim that the defendant makes is ‘although I did 
it, I wasn’t really myself’. In the latter, the claim is ‘I did it but I couldn’t have done otherwise. 
I had no real choice’. For me, both of these claims might, in appropriate circumstances, pro-
vide the defendant with an excuse. Neither is exhaustive of the fi eld of excuses and there is 
no single unifying theory of excuses.

In ‘The Gist of Excuses’ John Gardner argues that neither of the above claims provides 
an adequate excuse to absolve the defendant from liability or to mitigate the offence. 
Independently of the character and capacity that she displays in her action, the character and 
capacity of the agent plays no role in excusing the defendant from liability for the act that she 
has performed. The fi rst alternative Gardner calls the ‘Humean’ view. In that view, the gist of 
excuses runs as follows: an excuse will be available to the defendant to the extent that her 
action was no manifestation of her character. This view, Gardner thinks, is untenable. The 
actions of the defendant constitute rather than evidence her character. Hence, the differ-
ence between the character displayed in the action and the character of the agent cannot be 
drawn. That the character of the agent at the time at which she performed the action (t) was 
different from her settled character, that the action was ‘out of character’, may be a reason 
for mercy. But it is no excuse.

The second alternative Gardner calls the ‘Kantian’ view. In this view, the gist of excuses 
runs as follows: an excuse will be available to the defendant insofar as she did all that was 
within her capacity to do to conform to the law. If the defendant could not have done more 
to conform her behaviour to the requirements of the criminal law, she ought to be excused. 
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For the criminal law punishes us for the wrongful choices that we make and, in such cases, 
the defendant had no choice. Against this view, Gardner argues that the capacity that D has 
to act virtuously at t is also no more and no less than the virtue that D has at time t. And this 
is because one cannot have the capacity associated with a particular virtue whilst at the 
same time lacking the tendency to be virtuous. Consequently, he continues, the standard 
apparently to be applied to the agent ‘does reduce straightforwardly to the standard of purely 
predictive expectation, the standard of character which those making the excuse already 
meet’.

Finally, Gardner argues, even if it is possible to draw a distinction between the standards of 
character displayed in a particular action and the capacity that the agent has to behave with 
better character than that, no good grounds for an excuse are provided. The reason, Gardner 
thinks, is that one’s lack of capacity to behave with good character provides no excuse at all. 
To plead that no more can be expected of one because one possesses some character fl aw 
is no excuse. To those that attempt to claim such an excuse, the reply that is open to us is that 
such an agent ought not to have had the character fl aw that their action displayed; they ought 
to have lived up to the expectations that we have of those performing the particular role that 
they are performing, be it friend, soldier, doctor or simply human being. This, for Gardner, 
provides the ‘gist of excuses’. The gist of excuses is that, although the action was wrong, it 
was also one that came up to the standard of reasonableness for the particular role that the 
agent was playing. Hence, in contrast to his analysis of mens rea, Gardner thinks that excuses 
can be analysed under a single theory.

In my view, Gardner’s gist of excuses, whilst acceptable in itself, is too narrow to provide 
a complete theory of excuses. The theory might provide one of the characters of excuse, but 
it does not have universal application. . . . 

I have defended two ways in which the character and the capacity of the accused to behave 
otherwise might have relevance in the realm of excuses beyond . . . the character and capacity 
manifested in the particular act performed. These excuses are grounded entirely differently. 
In the fi rst kind of excuse the defendant claims the following: although I behaved wrongly, 
I was in a state where my actions did not refl ect my settled character. And I was either not 
responsible for or justifi ed in being in that state. In short, I did it but I was really not myself, 
and for good reason. In the second kind of excuse the defendant claims that, due to some 
reprehensible characteristic, but a characteristic that is not rightly a target of the criminal law, 
she could not have done otherwise. It was really me, the defendant admits, but I performed 
the action because of a characteristic which isn’t worthy of the kind of blame that is particular 
to criminal liability.

These are only two of the ways in which an excuse could operate. There are others. . . . 
There are many characters of excuse for wrongful action. Some excuses go to questions 

of reasonableness, some to questions of character, some to questions of capacity and some 
to questions of situation. There is no single conceptual foundation for these excuses and 
consequently no obvious restriction on the characters of excuse that might be regarded as 
acceptable in the criminal law. For this reason it is unlikely that any ‘gist’ of excuses can be 
sketched. At best, we can say that excuses in the criminal law ought to be sensitive to the 
central targets of criminal liability: to questions of character, capacity, the rule of law, the 
central vices that are the targets of criminal liability and the like. If the claim of the defendant 
calls into question one or more of these supervisory principles, that seems to me to be suf-
fi cient grounds for at least a partial excuse. To exclude questions of capacity and character 
of the defendant restricts unnecessarily the range of excuses that a defendant might give for 
her wrongful behaviour.
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 insanity
. problems with the present law
Th e position and treatment of mentally disordered people are problematic for society in 
many areas, not just the criminal law.320 Th ere are delicate balances to be made between pro-
tecting the interests of the mentally disordered person, his or her carers, and the interests of 
the wider community.321 Th e popular media in particular have portrayed mentally ill people 
as dangerous. But consider these two fi ndings:

Gunn and Taylor point out that the risk of being killed by a serious mentally ill patient (1) 
is ‘small’. Th e risk that a mentally ill person will commit suicide is about 100 times 
greater.322

In a 1982 study by Norval Morris(2) 323 a cohort of mentally disordered people with a 
range of mental illnesses had no greater incidence of criminal off ending than a same 
sized cohort of people randomly selected from the community. In fact he found that 
males aged between 14 and 22 from deprived inner-city areas had a far higher inci-
dence of off ending behaviour than the mentally disordered group.324

Such statements inevitably raise the question whether our society is more concerned with 
protecting the lives of the sane than the insane. Th e question is especially pertinent, given 
the distressingly high number of prisoners in normal prisons who suff er mental illness and 
are not getting the medical treatment they need.325 ←6 (p.690)

Th e diffi  culties in fi nding the appropriate response of the criminal law to mental abnor-
malities include the following:

(1) One issue which may be thought signifi cant is: did the defendant commit the crime 
because of his or her mental illness or would he or she have committed the off ence even if 
he or she had not suff ered from his or her illness?326 Unfortunately this kind of question is 
extremely diffi  cult to answer.327 As Daniel Robinson puts it, neither neurology nor psychia-
try has any ‘magic lantern to light up the concealed corners of a defendant’s mind’.328

(2) It is all too easy to merge the questions: should the defendant be convicted of a criminal 
off ence and should the defendant be detained in order to receive compulsory treatment?329 
Th ere the argument that ‘the public need to be protected from dangerous people’ pressures 
the law to ensure the detention of mentally ill people even if ‘technically’ they have not com-
mitted an off ence. Also there are those who say ‘we need to off er treatment to those who are 
mentally ill’, again pressurizing the system to facilitate the detention of the mentally ill, even 
if no off ence has been committed.330

(3) Th ere has been much debate over which defi nition of insanity the courts should use. 
Th e starting point of the dispute is the source of the defi nition. Is it a question of medical 
expertise? A legal issue? Or should insanity be given its ‘ordinary meaning’, as understood 

320 Mason and Mercer (1999).
321 Home Offi  ce (1999b) discusses the government’s proposals regarding ‘dangerous’ people.
322 Gunn and Taylor (1993: 335). 323 N. Morris (1982). 324 Bowden (1996).
325 Home Offi  ce (1987); Simpson (1976); Gray, Laing, and Noaks (2002). 326 Gross (1979).
327 D. Robinson (1996). 328 Ibid, 237. See also Morse (1996).
329 Gostin (1986); Gray, Laing, and Noaks (2002). 330 See Home Offi  ce (1999b).
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by members of the public?331 At present the legal defi nition of insanity is diff erent from the 
medical one. Th is means that doctors giving evidence have the diffi  culty of matching the 
medical diagnoses with the legal terminology used. Th ere is always the fear (or hope?) that 
doctors will manipulate the legal terminology to reach what in medical terms would be the 
‘right’ result.

(4) Why should someone who is insane receive any special treatment under the law? 
An immediate answer may be that an insane person will lack the mens rea required for an 
off ence, but if this is so he or she can rely on the defence of ‘no mens rea’ and will not require 
a special defence of insanity. Michael Moore justifi ed the defence of insanity by arguing that 
the criminal law is addressed to those who are rational and have the capacity to comply with 
its rules.332 A mentally ill person, lacking the capacity to comply with the rules of the law, is 
exempt from its requirements. However, as mentioned above, deciding whether a mentally 
ill person could have avoided breaking the law is extremely diffi  cult.333

In the following passage, Victor Tadros summarizes his objections to the M’Naghten test 
for insanity:

V. Tadros, Criminal Responsibility (Oxford: OUP, 2005), 347

I have shown that the M’Naghten Rules are both too broad and too narrow. The rules are too 
broad because they suggest that any failure to appreciate the nature and quality of the act 
or that it was wrong will be suffi cient to undermine responsibility. This fails to recognise the 
possibility that the defendant is fully responsible for his cognitive or evaluative failure. If the 
defendant has made a cognitive or evaluative error, it is only where the defendant’s cognition 
or evaluation is radically detached from his background beliefs and values that he ought to be 
entitled to an excuse.

They are too narrow for three reasons. Firstly, they do not provide a defence for those who 
lack the autonomy to develop coherent and independent lives in general. They fail to appreci-
ate that there may be defendants who understand the nature and quality of the act that they 
perform, but whose general capacities are suffi ciently lacking that they do not have status-
responsibility at all. Such defendants ought to be provided with an exemption. . . . 

Secondly, the Rules fail to understand the signifi cance of time for responsibility. They fail 
to appreciate that there may be defendants who have undergone personality change such 
that the beliefs and desires that they have are not refl ective of their settled character. Such 
defendants may have all of the capacities of a healthy defendant at the time at which the 
action is performed, but they lack responsibility for their actions on the grounds that when 
the action was performed they were not really themselves.

Thirdly, the Rules do not include a volitional limb. They fail to appreciate that there may be 
defendants whose desires are radically detached from their system of beliefs and values in 
such a way that does not refl ect on them qua agent. If those desires are suffi ciently strong 
that an agent of good character would not be capable of resisting the desire, the defendant 
ought to be provided with a defence. In short, the argument that I am pressing is that the 
M’Naghten Rules have two overly broad limbs where there ought to be fi ve narrower limbs 
to mental disorder defences.

331 D. Robinson (1996). e.g. Morse (1985) suggests directing the jury to consider whether the defendant 
was ‘crazy’.

332 M. Moore (1997: ch. 2). See also Bonnie (1983). 333 Slobogin (2000).

I have shown that the M’Naghten Rules are both too broad and too narrow. The rules are too
broad because they suggest that any failure to appreciate the nature and quality of the acty
or that it was wrong will be suffi cient to undermine responsibility. This fails to recognise the
possibility that the defendant is fully responsible for his cognitive or evaluative failure. If the
defendant has made a cognitive or evaluative error, it is only where the defendant’s cognition
or evaluation is radically detached from his background beliefs and values that he ought to be
entitled to an excuse.

They are too narrow for three reasons. Firstly, they do not provide a defence for those who
lack the autonomy to develop coherent and independent lives in general. They fail to appreci-
ate that there may be defendants who understand the nature and quality of the act that they
perform, but whose general capacities are suffi ciently lacking that they do not have status-
responsibility at all. Such defendants ought to be provided with an exemption. . . .

Secondly, the Rules fail to understand the signifi cance of time for responsibility. They fail
to appreciate that there may be defendants who have undergone personality change such
that the beliefs and desires that they have are not refl ective of their settled character. Such
defendants may have all of the capacities of a healthy defendant at the time at which the
action is performed, but they lack responsibility for their actions on the grounds that when
the action was performed they were not really themselves.

Thirdly, the Rules do not include a volitional limb. They fail to appreciate that there may be
defendants whose desires are radically detached from their system of beliefs and values in
such a way that does not refl ect on them qua agent. If those desires are suffi ciently stronga
that an agent of good character would not be capable of resisting the desire, the defendant
ought to be provided with a defence. In short, the argument that I am pressing is that the
M’Naghten Rules have two overly broad limbs where there ought to be fi ve narrower limbs
to mental disorder defences.
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. reform of the present law
It is unacceptable that epileptics,334 diabetics,335 or sleepwalkers336 are labelled insane when 
no one with medical expertise would accept that description.337 In fact the term ‘insanity’ is 
not used in this area by medical professionals, who prefer to use terms such as mental illness 
or mental disorder. Further, the distinction between external and internal factors, upon 
which the law’s approach places a great deal of weight, can produce arbitrary distinctions. It 
is not surprising therefore that there have been many calls for reform of the law on insani-
ty.338 Th ree contrasting approaches will be examined here:

Abolishing the insanity defence
Th ere are some who have argued that the insanity defence should be abolished. Although 
this might sound like a surprising suggestion, several American writers have made this 
argument. Two arguments have been relied upon and will now be mentioned:

(1) Th e insane defendant should be able to rely on exactly the same defences as a sane 
defendant.339 For example, if an insane person lacks mens rea he or she should be not guilty 
for that reason. If he or she believes God is telling him or her to commit a crime or else he or 
she will be struck by a thunderbolt he or she can plead duress. In other words there should 
be no special defence for insanity. Th e argument here is that if an insane person lacks the 
mens rea for a crime or has a defence, then like any other citizen he or she deserves to be 
acquitted.340 His or her sanity becomes simply irrelevant. It should be added that this argu-
ment is not seeking to deal with the question of civil detention of those suff ering mental ill-
ness. So an insane person who commits a crime unaware of what he or she is doing should 
be acquitted of a criminal off ence but could be required to undergo compulsory treatment 
under civil law.341 Th ose who reject this argument may point to strict liability off ences or 
negligence-based off ences where the insane person would (under this proposal) have no 
defence.

(2) An extreme view, most notably promoted by Th omas Szasz, is that mental illness 
is a fi ction, a convenient myth created by the mentally ill and those who care for them.342 
Szasz argues that ‘mental illness’ is a form of survival mechanism which people use to 
cope with life. Few accept his thesis nowadays, especially now that mental illnesses are far 
more clearly defi ned than they were when he was writing. However, it is hard to deny his 
claim that the line between mental illness, eccentricity, and ‘normality’ is hard to draw. 
Maybe his thesis would have found greater support if he had claimed that everyone was 
insane, rather than claiming that everyone was sane! Certainly it is not diffi  cult to fi nd 

334 Sullivan [1984] 1 AC 156. For a detailed examination of the way people suff ering from epilepsy have 
been treated under the law, see Mackay and Reuber (2007).

335 Hennessy [1989] 1 WLR 287. 336 Burgess [1991] 2 QB 92.
337 See also Loughnan (2007) who emphasizes the importance of the understanding of ‘madness’ that the 

general public have.
338 It is notable that very few defendants seek to rely on the defence of insanity. One study found that 

from 1975 to 1988 there were only 49 verdicts of ‘not guilty by reason of insanity’. In the fi ve years aft er the 
Criminal Procedure (Insanity and Unfi tness to Plead) Act 1991 there were 44 fi ndings of ‘not guilty by rea-
son of insanity’ (Mackay (1990) and Mackay and Kearns (1999)).

339 N. Morris (1982); Slobogin (2000). 340 Szasz (1970). 341 Goldstein (1967).
342 Szasz (1970).
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evidence of people classifi ed as ‘insane’ who in fact should not have been.343 Further, there 
is concerning evidence that the rate of mental illness correlates strongly with social and 
economic circumstances.344

Updating the defi nition of insanity
Th e Law Commission has proposed the following ‘modern’ defi nition of insanity:

Law Commission Report No. 177, Draft Criminal Code Bill (London: HMSO, 1989), 
clauses 34–5

34. (1) A mental disorder verdict shall be returned if the defendant is proved to have com-
mitted an offence but it is proved on the balance of probabilities (whether by the prosecu-
tion or by the defendant) that he was at the time suffering from severe mental illness or 
severe mental handicap.

(2) Subsection (1) does not apply if the court or jury is satisfi ed beyond reasonable 
doubt that the offence was not attributable to the severe mental illness or severe mental 
handicap.

(3) A court or jury shall not, for the purposes of a verdict under subsection (1), fi nd that 
the defendant was suffering from severe mental illness or severe mental handicap unless 
two medical practitioners approved for the purposes of section 12 of the Mental Health Act 
1983 as having special experience in the diagnosis or treatment of mental disorder have 
given evidence that he was so suffering.

(4) Subsection (1), so far as it relates to severe mental handicap, does not apply to an 
offence under section 106(1), 107 or 108 (sexual relations with the mentally handicapped).

35. In this Act—

‘mental disorder’ means—

severe mental illness; or(a) 

a state of arrested or incomplete development of mind; or(b) 

a state of automatism (not resulting only from intoxication) which is a feature of a disor-(c) 
der, whether organic or functional and whether continuing or recurring, that may cause 
a similar state on another occasion;

‘return a mental disorder verdict’ means—

in relation to trial on indictment, return a verdict that the defendant is not guilty on evi-(a) 
dence of mental disorder; and

in relation to summary trial, dismiss the information on evidence of mental disorder;(b) 

‘severe mental illness’ means a mental illness which has one or more of the following 
characteristics—

lasting impairment of intellectual functions shown by failure of memory, orientation, (a) 
comprehension and learning capacity;

lasting alteration of mood of such degree as to give rise to delusional appraisal of the (b) 
defendant’s situation, his past or his future, or that of others, or lack of any appraisal;

343 Rosenhan (1973).   344 Hill (1983).

34. (1) A mental disorder verdict shall be returned if the defendant is proved to have com-
mitted an offence but it is proved on the balance of probabilities (whether by the prosecu-
tion or by the defendant) that he was at the time suffering from severe mental illness or
severe mental handicap.

(2) Subsection (1) does not apply if the court or jury is satisfi ed beyond reasonable
doubt that the offence was not attributable to the severe mental illness or severe mental
handicap.

(3) A court or jury shall not, for the purposes of a verdict under subsection (1), fi nd that
the defendant was suffering from severe mental illness or severe mental handicap unless
two medical practitioners approved for the purposes of section 12 of the Mental Health Act
1983 as having special experience in the diagnosis or treatment of mental disorder have
given evidence that he was so suffering.

(4) Subsection (1), so far as it relates to severe mental handicap, does not apply to an
offence under section 106(1), 107 or 108 (sexual relations with the mentally handicapped).

35. In this Act—

‘mental disorder’ means—

severe mental illness; or(a) 

a state of arrested or incomplete development of mind; or(b)

a state of automatism (not resulting only from intoxication) which is a feature of a disor-(c)
der, whether organic or functional and whether continuing or recurring, that may cause
a similar state on another occasion;

‘return a mental disorder verdict’ means—

in relation to trial on indictment, return a verdict that the defendant is not guilty on evi-(a) 
dence of mental disorder; and

in relation to summary trial, dismiss the information on evidence of mental disorder;(b)

‘severe mental illness’ means a mental illness which has one or more of the following
characteristics—

lasting impairment of intellectual functions shown by failure of memory, orientation,(a) 
comprehension and learning capacity;

lasting alteration of mood of such degree as to give rise to delusional appraisal of the(b)
defendant’s situation, his past or his future, or that of others, or lack of any appraisal;
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delusional beliefs, persecutory, jealous or grandiose;(c) 

abnormal perceptions associated with delusional misinterpretation of events;(d) 

 thinking so disordered as to prevent reasonable appraisal of the defendant’s situation (e) 
or reasonable communication with others;

‘severe mental handicap’ means a state of arrested or incomplete development of mind 
which includes severe impairment of intelligence and social functioning.

Th e Law Commission345 have also considered reform of the fi tness to plead law and pro-
posed the following new test for lack of capacity to stand trial:

an individual will lack capacity if unable:

to understand the information relevant to the decisions that he or she will have to make (1) 
in the course of his or her trial,

to retain that information,(2) 

to use or weigh that information as part of a decision-making process, or(3) 

to communicate his or her decisions.(4) 

Th e defendant will lack capacity if they fail this test in relation to any relevant decision relat-
ing to the trial.

Widening the scope of the insanity defence
In the following passage, Peter Arenella argues that it is not only those suff ering from 
mental illness who lack moral responsibility for their actions:

P. Arenella, ‘Convicting the Morally Blameless: Reassessing the Relationship 
between Legal and Moral Accountability’ (1992) 39 University of California Los 
Angeles Law Review 1511

This essay seeks to reclaim the concept of moral agency from classical moral theory and 
demonstrate why it is a logically and conceptually prior moral blaming condition to that of fair 
attribution. It does so by attempting to show why the most persuasive conception of a moral 
agent’s necessary attributes cannot be derived solely from an account of the conditions of 
knowledge, reason, and control that must be satisfi ed before we can fairly attribute culpable 
conduct to the actor.

To support this thesis, this essay relies on moral theory and moral psychology to articu-
late a normative, character-based conception of moral agency that refl ects our best con-
sidered judgments within the liberal paradigm about what it means to be a moral decision 
maker and what attributes someone must possess to qualify as a morally accountable 
actor. I will argue that even a threshold conception of moral agency—one suitable for 
the minimal moral norms implicated by mala in se crimes—must include the following 
character-based attributes: the capacity to care for the interests of other human beings; 

345 Law Commission (2010b), discussed by Howard (2011) and Mackay (2011).

delusional beliefs, persecutory, jealous or grandiose;(c) 

abnormal perceptions associated with delusional misinterpretation of events;(d)

thinking so disordered as to prevent reasonable appraisal of the defendant’s situation(e) 
or reasonable communication with others;

‘severe mental handicap’ means a state of arrested or incomplete development of mind
which includes severe impairment of intelligence and social functioning.

an individual will lack capacity if unable:

to understand the information relevant to the decisions that he or she will have to make(1)
in the course of his or her trial,

to retain that information,(2) 

to use or weigh that information as part of a decision-making process, or(3) 

to communicate his or her decisions.(4)

This essay seeks to reclaim the concept of moral agency from classical moral theory and
demonstrate why it is a logically and conceptually prior moral blaming condition to that of fair
attribution. It does so by attempting to show why the most persuasive conception of a moral
agent’s necessary attributes cannot be derived solely from an account of the conditions of
knowledge, reason, and control that must be satisfi ed before we can fairly attribute culpable
conduct to the actor.

To support this thesis, this essay relies on moral theory and moral psychology to articu-
late a normative, character-based conception of moral agency that refl ects our best con-d
sidered judgments within the liberal paradigm about what it means to be a moral decision
maker and what attributes someone must possess to qualify as a morally accountable
actor. I will argue that even a threshold conception of moral agency—one suitable for
the minimal moral norms implicated by mala in se crimes—must include the following
character-based attributes: the capacity to care for the interests of other human beings;
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the internalization of others’ normative expectations, including self-identifi cation as a par-
ticipant in the community’s blaming practices; the ability to engage in moral evaluation of 
one’s character and acts; the capacity to respond to moral norms as a motivation for one’s 
choices; and the power to control those fi rmly entrenched aspects of character that impair 
one’s ability to act in accordance with one’s moral judgments. These character-based 
moral agency attributes presuppose a far more robust account of knowledge, rationality, 
and control than that required by the criminal law’s rational choice conception of moral 
agency.

By deriving its account of moral agency from its account of the fair attribution condition, 
the criminal law’s conduct-attribution model of moral responsibility starts backwards and 
offers an incomplete account of when individuals deserve moral blame for their crime. 
Consequently, the criminal law does not always honor its promise to exempt the morally 
blameless from criminal liability. It permits the conviction of some offenders who should not 
qualify as morally accountable actors even though their wrongful conduct is fairly attributed 
to them.

. . . 
Our accounts of moral evil presuppose that the wrongdoer has the capacity for moral 

concern, judgment, and action. We view moral evil as a corruption of this moral potential. 
Our p-r [‘participant-reactive’] attitudes of resentment and blame rest on such presupposi-
tions. We fi nd it diffi cult to sustain our initial reaction of blame towards an actor who has 
breached some moral norm when we come to believe that the actor, through no fault of 
her own, lacked these moral capacities. We blame people not just for morally bad acts, but 
for the morally objectionable attitudes that (we believe) the actor conveyed through such 
behavior. But the liberal model of moral responsibility insists that we should not blame 
someone for failing to show moral concern for the interests of others if the actor is incapa-
ble of feeling such concern or acting on its basis.

What enables us to be moral actors who can understand the moral norms implicated by the 
criminal law? What threshold capacities do we need before we are able to use these norms 
in our practical judgments? . . . I have argued that a moral agent must possess the following 
character-based abilities and attributes: the capacity to care for the interests of other human 
beings, the internalization of others’ normative expectations (including self-identifi cation as a 
participant in a culture’s moral blaming practices), the possession of p-r attitudes concerning 
one’s own and others’ characters and acts, the ability to subject one’s non-moral ends and 
values to moral evaluation, the capacity to respond to moral norms as a motivation for one’s 
choices, and the power to manage those fi rmly entrenched aspects of character that impair 
one’s ability to make an appropriate moral evaluation of the situation one is in and the choices 
open to one.

None of these attributes are properties, skills, or capacities whose development is totally 
a matter of our own responsible choices. Some of them can only develop through time and 
appropriate interpersonal relations and experiences with adults who nurture us. A child can-
not develop the character-management skills listed above until she develops her character, 
becomes aware of its nature, and learns how to manage those aspects of it that can motivate 
the wrong types of choices.

As this passage indicates, the drawing of lines between sanity and insanity is far from 
straightforward. Th e diffi  culty is that once courts embark on a consideration of the moral 
capacity of each defendant cases will take an impractically long time.

the internalization of others’ normative expectations, including self-identifi cation as a par-
ticipant in the community’s blaming practices; the ability to engage in moral evaluation of
one’s character and acts; the capacity to respond to moral norms as a motivation for one’s
choices; and the power to control those fi rmly entrenched aspects of character that impair
one’s ability to act in accordance with one’s moral judgments. These character-based
moral agency attributes presuppose a far more robust account of knowledge, rationality,
and control than that required by the criminal law’s rational choice conception of moral
agency.

By deriving its account of moral agency from its account of the fair attribution condition,
the criminal law’s conduct-attribution model of moral responsibility starts backwards and
offers an incomplete account of when individuals deserve moral blame for their crime.
Consequently, the criminal law does not always honor its promise to exempt the morally
blameless from criminal liability. It permits the conviction of some offenders who should not
qualify as morally accountable actors even though their wrongful conduct is fairly attributed
to them.

. . .
Our accounts of moral evil presuppose that the wrongdoer has the capacity for morall

concern, judgment, and action. We view moral evil as a corruption of this moral potential.
Our p-r [‘participant-reactive’] attitudes of resentment and blame rest on such presupposi-
tions. We fi nd it diffi cult to sustain our initial reaction of blame towards an actor who has
breached some moral norm when we come to believe that the actor, through no fault of
her own, lacked these moral capacities. We blame people not just for morally bad acts, but
for the morally objectionable attitudes that (we believe) the actor conveyed through such
behavior. But the liberal model of moral responsibility insists that we should not blame
someone for failing to show moral concern for the interests of others if the actor is incapa-
ble of feeling such concern or acting on its basis.

What enables us to be moral actors who can understand the moral norms implicated by the
criminal law? What threshold capacities do we need before we are able to use these norms d
in our practical judgments? . . . I have argued that a moral agent must possess the following
character-based abilities and attributes: the capacity to care for the interests of other human
beings, the internalization of others’ normative expectations (including self-identifi cation as a
participant in a culture’s moral blaming practices), the possession of p-r attitudes concerning
one’s own and others’ characters and acts, the ability to subject one’s non-moral ends and
values to moral evaluation, the capacity to respond to moral norms as a motivation for one’s
choices, and the power to manage those fi rmly entrenched aspects of character that impair
one’s ability to make an appropriate moral evaluation of the situation one is in and the choices
open to one.

None of these attributes are properties, skills, or capacities whose development is totally
a matter of our own responsible choices. Some of them can only develop through time and
appropriate interpersonal relations and experiences with adults who nurture us. A child can-
not develop the character-management skills listed above until she develops her character,
becomes aware of its nature, and learns how to manage those aspects of it that can motivate
the wrong types of choices.
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 private defence
. the moral basis of private defence
Why should the criminal law provide a defence to those who use force in order to protect 
themselves or others from an attack? Th is is a question which has troubled many lawyers and 
ethicists. Here are some of the most popular answers: ←2 (p.642)

Consequentialist theory
Th is theory argues simply that where force is used in self-defence this produces better 
 consequences than where it is not.346 Simply, when faced with the alternatives of either the 
innocent person being attacked or the aggressor being repelled with force, the latter is the 
option which produces the greater good and so should be preferred. Sangero argues that it 
is better that the aggressor is harmed than the person being attacked because the aggressor 

346 Sangero (2006) is the leading work promoting this way of understanding the defence.
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devalues his interests by the attack. Th is explains why, when faced with either, the death 
of the aggressor is not as bad as the death of the person being attacked. Th e diffi  culty with 
this approach is that it contravenes the normal principle that all lives are equally valuable. 
It could also cause problems where the person being attacked has behaved badly too.347 
Sangero also argues the maintenance of ‘the rule of law and order’348 justifi es giving greater 
weight to the person being attacked, although whether the existence of the defence discour-
ages attacks and helps maintain order may be open to question.349 Notably this argument 
would not support the existence of self-defence in a case where a person thinks they are 
being attacked, but they are not.

Th e forfeiture theory
Th e forfeiture theory states that by posing a threat to someone the victim (V) has for-
feited his or her right not to have violence used against him or her. As Hugo Bedau put it: 
‘[the wrongdoer] no longer merits our consideration, any more than an insect or a stone 
does’.350 Suzanne Uniacke has developed perhaps the most sophisticated defence of this 
approach. She explains that a person’s right to life or freedom from violence is conditional 
upon that person not posing a threat to other people. When posing a threat the person 
does not have those rights.351 Although very popular, this theory is not without its critics 
whose arguments include:

(1) How does the theory explain that once the threat ceases V cannot be killed? So if V 
has hit D and then runs off , the law is clear that D cannot then shoot V. But why not if V has 
forfeited his or her right to be killed? Uniacke sees no diffi  culty with this. She claims that 
once the threat is no longer posed the victim reacquires the right to life. Th ere will, though, 
be an ambiguous point in time (when the threat is diminishing, but still present) where there 
may be a legitimate argument about whether or not the right exists.

(2) How can you say a child or insane person forfeits his or her right by posing a threat? 
Although the forfeiture theory may have some appeal in saying that a person who chooses 
to try and kill another chooses to forfeit his or her right to life, can we say the same if they 
are children or insane and do not know what they are doing? Supporters of the forfeiture 
theory divide when faced with this question. Some reply that a right can be forfeited by your 
actions (in posing the threat) even if you are not morally responsible for your actions. Th is 
argument, that a blameless person can forfeit his rights, is controversial. Other supporters 
of the forfeiture theory accept that the theory has no application where the attackers are 
innocent. Instead they rely on an alternative theory to deal with such cases. For example, 
in the innocent attacker case we are faced with two innocent parties, one of whom is going 
to suff er pain. Th e recipient of the attack may legitimately prefer his or her own welfare 
over that of his or her equally innocent attacker. But if D is approached by fi ve children all 
carrying machine guns, unaware of their dangerous nature, can D kill all fi ve children?352 
It is diffi  cult to justify such killing apart from referring to a right to defend yourself or a 
theory of forfeiture.

347 Leverick (2007). 348 Sangero (2006: 567). 349 Leverick (2007).
350 Bedau (1968: 570). 351 Uniacke (1994: ch. 1). See also J. Th omson (1991).
352 Alexander (1999) discusses this scenario further.
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(3) How does the forfeiture requirement explain the proportionality requirement?353 If I 
am attacked does my attacker lose all his or her rights and therefore I have the right to kill 
him or her? Supporters of the forfeiture theory reply that on posing a threat to another the 
attacker loses the right not to have force proportionate to the threatened force used against 
him or her. So if I make as if to slap you I do not lose my right to life, but do lose my right not 
to have moderate force used against me.

(4) Harder for supporters of the forfeiture theory is this: if V tries to kill D and thereby 
forfeits V’s right to life, can D kill V in a particularly brutal way? For example, if V pulls out a 
gun and points it at D, if proportionate and necessary D could shoot V to save his or her life. 
But if D has two alternative means of stopping the attack by either shooting V or throwing 
into V’s face acid which will slowly and painfully kill V, most commentators take the view 
that D must kill in the least painful way. But under the forfeiture theory V has lost his right 
to life and so D can choose.

Autonomy arguments for self-defence
An alternative theory in support of self-defence focuses not on V and his or her loss of rights 
(as the forfeiture theory does) but on D and his or her right to defend him or herself.354 
Supporters of such a view argue that it is part of your rights of autonomy that you can defend 
yourself from an unjust attack.355 Th e diffi  culty with this argument is that it does not make 
it clear why self-defence is available only in the face of an unjust threat.356

. mistaken private defence
It will be recalled from Part I that under English and Welsh law a defendant who mistak-
enly believes that he or she is being attacked can rely on private defence. But why is this?357 
Th e leading case on the topic was Beckford, which focused on the decision of the House 
of Lords in Morgan that unlawfulness is an element of all crimes of violence. As the mens 
rea of a crime must relate to all aspects of the actus reus the defendant must intend or be 
reckless as to the unlawfulness. Th erefore, if the person believes the state of aff airs to be 
such that he or she would have a defence to any criminal charge he or she lacks the intent 
or recklessness as to the unlawfulness part of the actus reus. Th erefore, if a person believed 
he or she was acting in self-defence, even if that was based on an unreasonable mistake, he 
or she must be acquitted. Requiring people to know that they were being attacked would 
not be practical.358 Th e validity of this argument is considered by Andrew Simester in the 
following extract: ←8 (p.706)

353 For further discussion see Uniacke (2010).
354 One way of explaining the defence is that it is the responsibility of the state to protect its citizens from 

violence. If the state is unable to protect the citizen (because there is an imminent attack) then the citizen is 
able to intervene and use force. See e.g. Dressler (2002a).

355 Nourse (2001) has distinguished between what she calls the pacifi st position, with its focus on the 
right to life of the victim and stressing requirements of proportionality and necessity, with the libertarian 
view which focuses on the defendant’s right of autonomy.

356 See Wallerstein (2005) for an excellent discussion.
357 See the excellent discussion in Leverick (2006: ch. 9) and Norrie (2010b).   358 Frowe (2010).
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A.P. Simester, ‘Mistakes in Defences’ (1992) 12 Oxford Journal of 
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Is an Alteration Desirable?

Finally, it is not at all obvious that a change in the operation of supervening defences is 
 warranted. The most important recent argument for permitting defences such as self-
defence to be mounted upon unreasonable mistakes is that made by Horder. In his view,

‘[Negligence] is not culpable where the urgent desire in question was of a kind which ethically 
well-disposed agents might themselves have experienced as dictating that immediate priority be 
given to the kind of action in satisfaction of the desire that the defendants took, and not to action 
based on rational considerations.’

Horder thinks that emotions such as fear and compassion are not embraced by orthodox 
objectivism, and argues that they should be permitted on occasions to displace an actor’s 
rational considerations. In the context of the present law, I have two objections.

First, Horder’s theory simply does not accord with the law after either Morgan or Beckford. 
For one thing, and whether or not it ought, the law does not allow emotions a free rein in 
conduct. In cases of provocation we put the reasonable man in jail. Compassion does not 
entitle one to kill another, even if that other consents. In addition, whereas Horder’s model 
considers that the defendants in Morgan should have been convicted even if their mistake 
were genuine, the majority in the House of Lords made it quite clear that had the defendants 
really believed that their victim was consenting—however unreasonably—then they would 
have been acquitted. Williams and Beckford support this view. Second, Horder has not done 
negligence justice. As we noted earlier, he analyses orthodox objectivism as asking whether: 
‘Even if defendants did not know that there was a risk of wrongdoing occurring as a result of 
their conduct, were there facts from which they could reasonably have inferred that the risk 
was present?’ But the objectivist asks another question: in the circumstances, was it reason-
able to run that risk? Although a detailed discussion is inappropriate here, it is submitted that 
Horder has allowed the ‘reasonable man’ too little sophistication. We usually excuse a prima-
facie ‘negligent’ mistake because it was not unreasonable in the circumstances. To broadly 
sketch the reasonable man, when we test negligence we generally evaluate a defendant’s 
actions in the light of (i) certain assimilated perceptions and (ii) moral values. The set of 
perceptions is taken to be that which a reasonable person (with the physical features of the 
defendant) would have assimilated in those circumstances. The set of moral values is taken 
to be that of the community; it includes the values of compassion and self-preservation. 
Although the evaluation of acts by a reasonable man is a cogitative process, in each case it 
must operate given those values and on the defendant’s particular circumstances. This is 
why, as Bernard Williams notes, it is sometimes reasonable to act precipitously. Cogitatively, 
when one perceives peril, one might conclude that further enquiry into other considerations 
is unreasonable in the circumstances. The law recognizes emergencies: in Cordas v Peerless 
Transportation Co, the defendant was excused since he had acted when confronted by the 
prospect that he ‘would suffer the loss of his brains’. Contrary to Horder’s surmise, the legal 
test of reasonableness is not ‘judged from the rational perspective of the cold light of day’. 
The ‘argument from logic’, when the logic is correctly understood (as it was in Morgan) does 
not lead to a one-dimensional analysis: when Horder suggests that the negligence above ‘is 
not culpable’, he misses completely the point that it is not negligence at all. So much for the 
argument that negligence cannot encompass emotions or allow for emergencies. Glanville 
Williams has an alternative line of attack: that it is illogical, or at least ‘intellectually incongru-
ous’, to require mistakes as to defences to be reasonable where we do not require the same 

Is an Alteration Desirable?

Finally, it is not at all obvious that a change in the operation of supervening defences is
 warranted. The most important recent argument for permitting defences such as self-
defence to be mounted upon unreasonable mistakes is that made by Horder. In his view,

‘[Negligence] is not culpable where the urgent desire in question was of a kind which ethically
well-disposed agents might themselves have experienced as dictating that immediate priority be
given to the kind of action in satisfaction of the desire that the defendants took, and not to action
based on rational considerations.’

Horder thinks that emotions such as fear and compassion are not embraced by orthodox
objectivism, and argues that they should be permitted on occasions to displace an actor’s
rational considerations. In the context of the present law, I have two objections.

First, Horder’s theory simply does not accord with the law after either Morgan or Beckford. 
For one thing, and whether or not it ought, the law does not allow emotions a free rein in
conduct. In cases of provocation we put the reasonable man in jail. Compassion does not
entitle one to kill another, even if that other consents. In addition, whereas Horder’s model
considers that the defendants in Morgan should have been convicted even if their mistake
were genuine, the majority in the House of Lords made it quite clear that had the defendants
really believed that their victim was consenting—however unreasonably—then they would
have been acquitted. Williams and s Beckford support this view. Second, Horder has not doned
negligence justice. As we noted earlier, he analyses orthodox objectivism as asking whether:
‘Even if defendants did not know that there was a risk of wrongdoing occurring as a result of
their conduct, were there facts from which they could reasonably have inferred that the risk
was present?’ But the objectivist asks another question: in the circumstances, was it reason-
able to run that risk? Although a detailed discussion is inappropriate here, it is submitted that
Horder has allowed the ‘reasonable man’ too little sophistication. We usually excuse a prima-
facie ‘negligent’ mistake because it was not unreasonable in the circumstances. To broadly
sketch the reasonable man, when we test negligence we generally evaluate a defendant’s
actions in the light of (i) certain assimilated perceptions and (ii) moral values. The set of
perceptions is taken to be that which a reasonable person (with the physical features of the
defendant) would have assimilated in those circumstances. The set of moral values is taken
to be that of the community; it includes the values of compassion and self-preservation.
Although the evaluation of acts by a reasonable man is a cogitative process, in each case it
must operate given those values and on the defendant’s particular circumstances. This is
why, as Bernard Williams notes, it is sometimes reasonable to act precipitously. Cogitatively,
when one perceives peril, one might conclude that further enquiry into other considerations
is unreasonable in the circumstances. The law recognizes emergencies: in Cordas v Peerless 
Transportation Co, the defendant was excused since he had acted when confronted by the 
prospect that he ‘would suffer the loss of his brains’. Contrary to Horder’s surmise, the legal
test of reasonableness is not ‘judged from the rational perspective of the cold light of day’.
The ‘argument from logic’, when the logic is correctly understood (as it was in Morgan) does
not lead to a one-dimensional analysis: when Horder suggests that the negligence above ‘is
not culpable’, he misses completely the point that it is not negligence at all. So much for the
argument that negligence cannot encompass emotions or allow for emergencies. Glanville
Williams has an alternative line of attack: that it is illogical, or at least ‘intellectually incongru-
ous’, to require mistakes as to defences to be reasonable where we do not require the same



12 defences | 749

of mistakes as to offensive elements. Williams argues that there is no sensible distinction 
between person A who shoots his wife, believing her to be a rabbit, and person B who shoots 
his wife thinking she is a burglar about to attack. But I think that there is a distinction, and 
that this is why it is meaningful to speak of a prima-facie offence. My killing another person 
is prima-facie wrongful, and I know that I ought to be very sure of having good reasons for 
doing so before I embark upon such a course of action. It is quite a different matter when 
what I think I am doing is not prima-facie wrongful: I need no reasons for my conduct. For this 
reason Glanville Williams’ comparison seems to me a poor analogy. Moreover, it is for this 
reason that the decisions in Morgan and Albert v Lavin are logically consistent.

It is worth noting that the distinction made here also disposes of the traditional arguments 
against punishment for negligence. Turner and Hall, for instance, have argued that punish-
ment is morally unjustifi ed unless a defendant ‘has in his mind the idea of harm to someone’. 
But even if one accepts such a proposition, it is irrelevant to mistakes supporting defences. 
Williams’ person B has precisely that idea in his mind, and his case is thus quite different 
from that of person A.

Williams is not done yet. Even if negligence is a fl exible standard, which can logically be 
demanded of mistakes as to defences but not offences, Williams asks why should we make 
such a demand?

‘[I]t is not murder to shoot and kill another by negligence, however gross. But if a person kills 
another in the convinced but mistaken and unreasonable belief that he himself is about to be killed 
by the other, he is theoretically guilty of murder, even though on the facts as he believed them to 
be he would not have been guilty of any crime. Is this not a harsh rule?’

In other words, granted that there is a logical distinction, is there a suffi cient moral one? 
Before responding to this question, we should consider another proposition implicit in 
Williams’ stance. He clearly assumes that there is a moral difference between (for example) 
intentional commission of the actus reus, simpliciter, and intentional commission of the actus 
reus accompanied by a negligent mistake. Although Williams does not argue it explicitly, the 
existence of such a distinction is an obvious reason for not requiring defences to be reason-
ably perceived. Indeed, the difference seems to me grounds for allowing a palliative defence 
to prima-facie murder, reducing a conviction to manslaughter and a discretionary sentence. 
But unlike homicide, other actus rei are not regulated by variously severe offences, and it is 
not realistic to argue that they should be—especially since sentences other than for murder 
are not mandatory. In these cases unreasonable mistakes in defence must be either irrel-
evant or a complete defence.

We return to Williams’ question. It is rhetorical, and the answer is cursorily assumed in 
Williams and in Beckford. But it is submitted that negligent mistakes denying mens rea are 
morally different from those claimed in defence. Moreover, and while an opposing position 
might be argued for seriously (rather than assumed), in my view there is suffi cient moral 
difference to deny that it is unduly harsh to convict in the latter but not the former instance. 
Here I plainly disagree with Williams, and I think this is in part due to Williams’ lenient view 
of the defendant’s deed:

‘If the defendant, believing that he has to act urgently in self-defence, kills or wounds a person who is 
completely innocent, this must be accounted a tragic accident, and it is pointless to punish for it.’

Indeed, Williams views this case more leniently than he does negligence simpliciter:

‘It would be perfectly possible, and would indeed be rational and proper, to say that even if negli-
gently hitting someone is an offence, a person who believes he is being attacked is entitled to act 
on that belief, whether the belief is negligent or not.’
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It is true that policy considerations in the two cases are different, but in my view policy and 
morality militate in the direction opposite to that suggested by Williams. The reason for this is 
grounded in the logical distinction I made earlier. A defendant who relies upon a supervening 
defence knowingly commits a prima-facie offence. In the words of Lord Diplock, and unlike 
the case where he is unaware that he is committing the actus reus at all, ‘[t]here is nothing 
unreasonable in requiring a citizen to take reasonable care to ascertain the facts relevant 
to his avoiding doing a prohibited act’. By contrast with a person (A) who is inadvertently 
negligent, a defendant (B) who performs the actus reus inadvertently recognizes that he is 
infl icting harm, and knows that his actions require justifi cation. This distinction underlies our 
requirement of B, but not of, that his mistakes be reasonable. Effectively (and unlike A) B is 
asserting a liberty, based upon circumstances, to infl ict harm knowingly: it does not seem 
too much to ask for reasonable ascertainment of such circumstances.

If one rationale for Caldwell was to strike a better balance between the interests of the 
attacker and the victim, it is even more relevant here where the offender is aware of the 
mischief. The law has an important role to play in maintaining community standards, and the 
words of Lord Simon remain apposite:

‘It would hardly seem just to fob off a victim of a savage assault with such comfort as he could 
derive from knowing that his injury was caused by a belief, however absurd, that he was about to 
attack the accused.’

Consider also the contention (endorsed by Horder) that negligent rape should be a crime. A 
rationale for this contention is that what the negligent ‘rapist’ does advertently is so close to 
rape that he has good reason to be on his guard; thus the law should acquit for only reasona-
ble mistakes as to consent. It is submitted that the prima-facie offender also has good reason 
to guard against mistakes. Indeed, he has better reason than the negligent ‘rapist’: what he 
does advertently seems obviously closer to an offence than sexual intercourse simpliciter.

One must presume of Beckford that the Privy Council was not infl uenced to manipulate 
law by the apparently unsatisfactory evidence. In that case, the victim was an unarmed man 
who had his hands in the air and was saying ‘don’t shoot me’. He was deliberately shot three 
times. It is hard to regard this as merely a ‘tragic accident’. Nevertheless, the accused then 
claimed a totally unreasonable belief that he was being fi red upon, and walked from his 
appeal a free man.
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 duress
Th ere is much debate over the proper basis of the defence of duress. We will look at fi ve pos-
sibilities: ←5 (p.666)

(1) Th e ‘no choice’ model. Th is model argues that a defendant in the face of a threat of 
death or serious injury suff ers such panic that he or she is incapable of rational thought. 
Duress in this model appears to be almost a form of temporary insanity.359 Opponents of 
this approach argue that the law must consider whether the defendant ought to have found 
this such a diffi  cult choice. If David is told that unless he injures his sister his collection of 
pornography will be burnt and David is so terrifi ed that his beloved pornography collection 
will be destroyed that he is not able to think clearly and so injures his sister, should he have a 
defence? Surely not. Accepting that people can act impulsively in a panic, David should not 
have got into such a panic. Th is dilemma should not have been a diffi  cult one for him.360

(2) Th e ‘lack of choice’ model. Here it is said that even though the defendant may have 
been able carefully to consider the options before choosing to commit a crime, he or she 
should not be responsible for his or her choice.361 As the capacity theory would have it he or 
she did not have a fair opportunity to choose to do otherwise.362

(3) Th e ‘character’ model. Th e character model suggests that when acting under duress 
the defendant’s behaviour does not reveal a bad character.363 Th e model focuses on the 
appropriateness of the choice the defendant made: was it one which a morally good agent 
could make? It might be that the defendant made the morally correct choice (e.g. he or she 
committed a minor parking off ence to escape from a threat of death) or it was the wrong 
choice, but bearing in mind that even morally well-disposed agents are aff ected by panic 
and fear, it is one such an agent might have made and so it does not refl ect bad character on 
his or her part.364

359 e.g. Widgery LJ in Hudson and Taylor [1971] 2 QB 202 (CA). Th e use of such terminology was rejected 
in DPP for Northern Ireland v Lynch [1975] AC 653, 679 (HL), per Lord Wilberforce.

360 For an argument along these lines, see Morse (1994). 361 M. Moore (1987: 1148).
362 M. Moore (1999). 363 Richards (1987).
364 See the discussion in Horder (1994a); Alexander (1999).
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(4) Justifi cation. Here the claim is that duress is a defence where the defendant made a 
morally permissible choice.365 As the choice need be only permissible this means that the 
defendant will be justifi ed if the harm he or she is required to commit is the same as366 or less 
than the harm threatened.

(5) Th e ‘no mens rea’ model.367 Th is view is that the defendant did not intend to harm 
the victim, but rather his or her purpose was to avoid the threat being carried out.368 Th e 
defendant in a duress case therefore can claim not to have the mens rea necessary for an 
intent-based off ence.

Although much has been written in support of these diff erent theories it should be remem-
bered that it is quite possible that more than one of these theories is correct. For example, it 
could be argued that some defendants who successfully plead duress have a defence on the 
basis that their choice was justifi ed, and others on the basis that their state of mind was such 
they were not responsible for that choice.369

Th e view one takes on the correct basis for the defence aff ects many of the controversial 
aspects of the defi nition of the off ence.370 For example, in relation to the debate over which 
characteristics of the accused should be attributable to the reasonable person test, if you take 
the justifi cation view then you would not want any characteristics of the accused to aff ect 
the degree of bravery expected. However, Duff , supporting the character theory, suggests371 
‘we should ascribe to the reasonable person any of the defendant’s actual characteristics that 
aff ected her response to the threat, other than characteristics which involve either some lack 
of reasonable regard for the law and its values, or a lack of reasonable courage.’

In the following passage, Antony Duff  considers some of these explanations for the 
defence of duress:

R.A. Duff, ‘Rule-violations and Wrongdoings’ in S. Shute and A. Simester (eds) 
Criminal Law Theory (Oxford: OUP, 2002), 63–6

Consider duress, which (as a criminal defence) is standardly portrayed as an excuse. If we 
take ‘acting under duress’ to mean something like ‘acting under a human threat’, this is surely 
wrong: some actions under duress are (morally and should be legally) justifi ed by that duress. 
A bank clerk who hands over £10,000 of the bank’s money at gun-point, or a hostage who 
drives a stolen car at gun-point, commits what would, absent that threat, be a wrong, but 
should be neither blamed nor convicted if the threat was suffi ciently serious and believable: 
not because she has an excuse, but because in that context her action is not wrong (it is not 
morally wrong, and should not count as criminal)—because it is justifi ed. We might indeed 
sometimes commend such an agent for doing ‘the right thing’ in that situation, and for being 
clear-headed enough to see what she should do; we might think that it would have been rash 
or stupid, rather than heroic or courageous, to resist. In other cases we might not commend 
the action or admire its agent, but would at least think that giving in as this person did was 
not wrong—that it was morally (and so should be legally) acceptable or permissible, even if 
not commendable. In either case, however, there is no wrong committed by that agent for 

365 Wertheimer (1987), discussed by Honoré (1990). J. Gardner (2007b) suggests that a person should 
(not only may) kill if a terrorist says ‘Unless you kill X I will kill fi ve people’.

366 Wertheimer (1987: 204). 367 Paquette (1997) 70 DLR (3d) 129 (Sup Ct of Canada).
368 See Chapter 3, Part II, for a discussion of the diff erent forms of mens rea.
369 e.g. Herring (2005b: 391). 370 K. Smith (1989). 371 Duff  (1996).
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which an excuse is needed (though there is of course a wrong committed by the person who 
made the threat).

This might seem too hasty. It might be argued that to allow duress to justify a normally 
criminal action would be to permit ‘the abrogation of law in the face of threats’; or that this 
would permit third parties to assist the person under duress to commit the crime, or forbid 
others to resist the crime; none of which the law should do. But, fi rst, neither we nor the law 
should require bank clerks to resist robbers at the likely cost of their own lives: they should 
be permitted (even expected) to hand over the money at gun-point (neither is this to abrogate 
the law in the face of threats—the law focuses on the threatener). Secondly, even if justifi ca-
tions have the implications claimed by Fletcher and Robinson, I would think it right for another 
person to assist the bank clerk in giving over the money, and wrong for another to resist that 
giving over, unless that third party could effectively neutralize the threat.

Those who insist that ‘duress’ is an excuse, however, need not be denying any of this: they 
could rather be arguing that we should reserve the term ‘duress’ for cases in which the agent 
acts unjustifi ably, or wrongly, under the infl uence of a threat, and locate cases of justifi ed 
action under threat in some other legal category of justifi cation (such as necessity, in so far 
as that can be a justifi cation). Duress would then count as an excuse, in so far as it provides 
a defence at all. But what kind of excuse is it?

Sometimes, duress does operate rather like insanity as an excuse. Suppose that someone 
is subjected to torture to force him to reveal secret information, and fi nally gives in, in pain 
and terror, to avoid further agony; or he is subjected to an immediate threat which is so ter-
rifying that he is completely panicked by it, and does what he is told to do. His conduct is not 
strictly involuntary (if it were, he would not be doing what he must do to avert the threat); it 
is indeed at least minimally intentional, in that he acts as he does in order to avert the threat. 
But, in excusing him, we would say that the torture or the threat rendered him incapable of 
rational practical thought, of ordered as opposed to disordered practical reasoning: his giving 
in did not display a lack of commitment to the values violated by his action; as far as we know, 
and as his own later response to what he has done should reveal, he has a proper concern for 
those values; but the pressure to which he was subjected seriously impaired his capacity to 
guide his own actions in the light of that commitment. We wish, and he wishes, that he could 
have resisted (giving in was not justifi ed): but he could not—his ‘will’ was ‘overborne’. Even in 
this kind of case, duress as an excuse is not grounded in a purely factual claim that ‘he could 
not resist’ the threat. The fi gure of the ‘reasonable person’, the ‘sober person of reasonable 
fi rmness’, should still play a normative and criterial (as distinct from evidential) role: for we 
should ask whether a person with the kind of commitment to the values protected by the law 
(and violated by this action), and with the kind and degree of courage that we can properly 
demand of citizens, would have been thus affected by such a threat—i.e. whether his being 
thus affected did or did not reveal a lack of such commitment or courage.

In such cases, we can certainly say that the defence of duress does not provide reasons 
which could properly guide the agent’s actions: if he reasons to himself ‘if I am so terrifi ed 
by a threat that I cannot think straight, the law allows me to give in; I am thus terrifi ed by this 
threat; so I’ll give in’, his reasoning undercuts the very claim on which he wants to rely. We 
can also say, with two qualifi cations, that we can no longer properly ‘attribute’ the action, or 
the wrong, to the agent: the action or wrong (betraying his country) is not properly ‘his’ as a 
responsible agent, because he was non-culpably rendered incapable of guiding his actions in 
the light of what we can suppose to be his own proper commitments.

(The qualifi cations are, fi rst, that we would not expect someone who had such proper 
commitments simply to disown the action as something that happened to him: he has still 
betrayed his country, and we would expect that to matter to him. Secondly, is not clear 
that the wrong which we do not attribute to him is just the same wrong as we attribute to 
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someone who culpably, without duress, betrays his country; this point will become clearer 
shortly.)

However, other cases of duress are more problematic. It seems implausible, for instance, 
that the defendants in Hudson and Taylor, who committed perjury under threat of serious 
injury, were so panicked by the threat that they were rendered incapable of rational thought 
and action; and implausible to claim that only threats which have such an effect should pro-
vide a complete defence, as distinct from mere mitigation of sentence. The exculpatory claim 
in such cases is, rather, that to have resisted such a threat would have required a kind or 
degree of ‘fi rmness’—of courage, of commitment to the values at stake in the situation—
which we cannot reasonably expect or demand of a citizen; that is, that in giving in to a threat 
to which even a person of ‘reasonable fi rmness’ would have given in, the agent did not dis-
play a culpable lack of commitment or of courage.

In this kind of case we can say that the agent is excused because she ‘lived up to’ the 
‘standards of character which were demanded of’ her; or because she ‘attained . . . soci-
ety’s legitimate expectation of moral strength’. Such claims might sound like justifi cations 
rather than excuses—as claiming not, admittedly, that her action was positively right or 
admirable (resistance would have been the admirable course), but at least that it was per-
missible: but they need not be justifi catory. As Dressler and Gardner explain the defence, 
its point seems to be analogous to a defence of ‘reasonable mistake’ (of fact): the agent’s 
‘choice’ to give in was ‘defi cient, but reasonable’; her fear of the threat was ‘rationally 
adequate, in [her] own eyes as well as according to the applicable standards of character, 
for [her] to commit the wrong’, but she ‘mistakenly’ acts for that reason. This implies that 
the agent must, at least at the time, think her action justifi able: that what excuses her is 
the reasonableness of that mistaken thought in that situation. That might be true in some 
cases: in others, however, the agent might realize that she should resist, but cannot bring 
herself to do so; she does not think her action justifi ed, but is too weak, or lacking in cour-
age, to act as she realizes she should. What excuses her is that the strength or courage 
required to resist such a threat is more than we can reasonably demand of a citizen: we 
should not demand that citizens be saints, but it would require a saint-like courage or fi rm-
ness to resist.

This is not to say that the agent is ‘permitted’ not to resist (that is, justifi ed in not resisting), 
or that she does no wrong in giving in—as if, as far as the law is concerned, it does not matter 
or is up to her whether she resists or not: she should ideally resist, and falls short of the ideal 
standards of commitment and courage in failing to resist. But what citizens should ideally do 
is more than we, or the law, can properly demand that they do, on pain of condemnation if 
they do not; and that is why, whilst we do not regard such an agent’s action as justifi ed, we 
excuse her.

In this kind of case, however, we cannot say that the agent is excused because the wrong 
that she did cannot be properly ‘attributed’ to her. There is a wrong that it would indeed be 
inaccurate or misleading to attribute to her simply and without qualifi cation: ‘committing per-
jury’, insofar as that bare description implies by its silence that this was the relevant feature 
of her action. Her commission of perjury is a wrong which we might instead attribute to those 
who threatened her and thus brought her to commit perjury, but it is not the wrong that she 
did. What she did, the action we judge, was to ‘commit perjury under threat of being seri-
ously injured’: we do not condemn her for that action because, although it was wrong in the 
sense that in committing it she fell short of the ideals (of commitment and courage) to which 
she should aspire as a citizen, she did not fall short of those standards which we can properly 
demand that citizens attain.
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QU E ST IONS
Lacey and Wells have argued ‘the duress defence is designed to excuse people invested 1. 
with characteristics which are strongly marked as masculine in our society.’ Do you 
agree?
Th e defendant suff ers a medical condition which means that he will die unless he 2. 
takes certain tablets every two hours. He runs out of medicine and asks his doctor 
for some more. Th e doctor says he will give the medicine only if the defendant injures 
his wife, which he does. Can the defendant plead duress? (NB. Is there a threat here 
or an off er?)

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal45/.
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 necessity
As mentioned in Part I, by ‘necessity’ in this book we mean a claim that the defendant did 
the lesser of two evils, although, as such, the defence is recognized by English and Welsh 
law only to a limited extent. Th e present law recognizes that necessity is available where the 
off ence is committed which promotes the well-being of a ‘victim’ who is unable to consent. 
Such cases are based on the principle that if a person is unable to give consent, then others 
should treat him or her in a way which promotes his or her best interests. Such cases tend 
to be uncontroversial: few would deny that a doctor can operate on a person brought into a 
hospital unconscious aft er a car accident.372 ←4 (p.656)

Th e reluctance to accept a general ‘lesser of two evils’ necessity defence at fi rst sight seems 
hard to justify: how can it be proper to punish someone whose act has caused more good than 
harm? Th e answer can be seen by considering an example: a doctor who kills one healthy 
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patient and uses his organs to save three patients. Th e doctor could argue that killing one 
person to save three lives was the lesser of two evils, but very few people would regard his 
conduct as justifi ed.

As the following extract by Simon Gardner demonstrates, there are not just practical dif-
fi culties with such a defence, but also political and theoretical ones:

S. Gardner, ‘Direct Action and the Defence of Necessity’ [2005] Criminal Law 
Review 371 at 379–82

The status of justifi catory necessity as a matter of principle

. . . 
The standard account of justifi catory necessity depicts it as depending on a utilitarian 

assessment of the competing goods and harms. But making such an assessment is often, 
perhaps always, an ethically impossible exercise. Consider again Re A (Children) (Conjoined 
Twins: Surgical Separation). In utilitarian terms, the question has to be: which involved the 
greater harm, killing Mary in order to save Josie, or allowing both to die? If one has to choose 
one, it may be hard not to choose the latter. But many, rejecting the medico-economic argu-
ments adduced by Ward L.J., would regard the question as simply unanswerable, and not 
the less so for being addressed by judges. Or take Jones. A utilitarian assessment would 
require a decision not merely whether the coalition attack on Iraq was legal, but whether on 
balance it did good or harm; and, if harm, whether more or less harm than that involved in the 
acts allegedly done and planned by the accused at the airbase. We cannot expect judges to 
answer a question like that, and it would do no more than brush the diffi culty under the carpet 
to leave it to be decided by the jury. As noted above, a utilitarian assessment does look more 
possible where human life and limb, or the interests of the state, are not at stake: say in the 
example given, where I break your £100 window to save my £200 chair from a fi re. But to 
take a utilitarian approach even here is to disregard the value which I, and especially you, may 
subjectively attach to our property.

It is much more comfortable to think of necessity in terms of the vindication of rights. 
That is, I should have the defence if, committing what would otherwise be an offence, I act 
to vindicate a right that is recognised by the law but not otherwise refl ected in the offence’s 
defi nition, and that is superior to any right or interest that the offence exists to protect and 
that I injure by my action; and no less aggressive course of action (i.e. no course of action like-
wise calculated to vindicate the right, but less injurious of the rights and interests protected 
by the offence) was open to me.

Acceptance of this analysis does not destroy all space for an analysis in terms of ‘best 
interests’ or of utility. The ‘best interests’ doctrine will continue to operate in its own special 
niche. In the general run of necessity cases, an analysis focused on utility will remain viable 
where the two goods in question are suffi ciently comparable. Perhaps the case of breaking 
a £100 window to save a £200 chair can be handled in this way after all, by suppressing the 
issue of the parties’ subjective valuations as a luxury which cannot be allowed to obstruct the 
defence’s availability. But where the two goods are not properly comparable and so a utilitar-
ian approach cannot work (as at any rate in cases involving human life and limb), an approach 
focused on rights will provide a more robust analytical tool.

For in principle, the attraction of the rights analysis is that rights are (one of their raisons 
d’etre is to be) justiciable, in a way that the all-things-considered balance of advantage is 
commonly not. It is true that in England, until recently, this attraction existed more in theory 
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than in practice, as it was hard to say whether a right had the necessary quality of recogni-
tion by the law. But, without necessarily saying that the Human Rights Act 1998 is the sole 
means by which rights can be recognised by English law, the coming into force of that Act 
has certainly meant that this analysis of necessity in terms of rights should be much more 
capable of ready practical operation.

Say I ruin your coat when, there being no less aggressive alternative, I use it to save a child 
from drowning. My act should be seen as justifi ed because it is necessary in order to vindi-
cate the child’s right to life under Art 2 of the European Convention on Human Rights (ECHR). 
Or say I ‘spring’ those terrorism suspects whose detention without trial in Belmarsh Prison 
was declared unlawful in A (FC) v Secretary of State for the Home Department, as infringing 
Arts 5 and 14 of the ECHR. If there was no less aggressive alternative way to vindicate the 
detainees’ rights, my act should be seen as justifi ed on that ground. On the other hand, if I 
liberate some laboratory animals so as to save them from vivisection, I have no justifi cation 
of this kind, as the interest I am promoting is not one recognised as a right by the law: either 
under the ECHR or, it is suggested, otherwise.

Care will however be needed over the question whether no less aggressive course of 
action was open to the accused. There is unlikely to be diffi culty on this ground with my using 
your coat to rescue the drowning child, but it may well upset my defence when I ‘spring’ the 
Belmarsh detainees. In circumstances not involving an emergency, it should commonly be 
right to say that quite considerable time should be given for less drastic approaches to be 
tried, before a self-help approach would be justifi ed.

Necessity and direct action

This last point surely means that the rights analysis of necessity is unlikely often to justify 
offences committed by way of political direct action. Such offences would be held justifi ed 
only once democratic approaches had been exhaustively tried and had failed. It is tempting 
to say that, in the nature of democratic politics, this time might be something approaching 
never. But recall that the analysis under discussion is about vindicating the rights of particular 
individuals. The effl uxion of the individuals’ lives may create a more pressing timetable.

Peter Glazebrook373 has argued that it is unjustifi able to support the ‘lesser of two evils’ in 
the circumstances of duress or self-defence, but not in other circumstances. Alan Norrie374

picks up on this argument and points out that the existing defences are provided for the 
kinds of cases in which the more powerful people may fi nd themselves (e.g. protecting them-
selves from mugging) but not in circumstances in which marginalized members of society 
are likely to fi nd themselves (e.g. needing to steal food to escape hunger). Indeed an argu-
ment can be made that the ‘rights’ theory of necessity (referred to in Simon Gardner’s pas-
sage excerpted above) lets society off  too much. It means that money cannot be stolen from 
a very rich person in order to pay for a life-saving operation. It upholds and helps maintain 
a society in which some people do not have enough money for the essentials of life and oth-
ers have more than enough money. Jeremy Horder replies to such arguments by saying that 
even if this inequality is accepted as unjust the solution lies, not in allowing poor people 
to steal from rich people, but rather through reforming the taxation and social security 
systems. Indeed inequalities within society would be more fairly resolved through taxation 
and social security systems than through permitting the poor to steal (which would be likely 
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from drowning. My act should be seen as justifi ed because it is necessary in order to vindi-
cate the child’s right to life under Art 2 of the European Convention on Human Rights (ECHR).
Or say I ‘spring’ those terrorism suspects whose detention without trial in Belmarsh Prison
was declared unlawful in A (FC) v Secretary of State for the Home Department, as infringing
Arts 5 and 14 of the ECHR. If there was no less aggressive alternative way to vindicate the
detainees’ rights, my act should be seen as justifi ed on that ground. On the other hand, if I
liberate some laboratory animals so as to save them from vivisection, I have no justifi cation
of this kind, as the interest I am promoting is not one recognised as a right by the law: either
under the ECHR or, it is suggested, otherwise.

Care will however be needed over the question whether no less aggressive course of
action was open to the accused. There is unlikely to be diffi culty on this ground with my using
your coat to rescue the drowning child, but it may well upset my defence when I ‘spring’ the
Belmarsh detainees. In circumstances not involving an emergency, it should commonly be
right to say that quite considerable time should be given for less drastic approaches to be
tried, before a self-help approach would be justifi ed.

Necessity and direct action

This last point surely means that the rights analysis of necessity is unlikely often to justify
offences committed by way of political direct action. Such offences would be held justifi ed
only once democratic approaches had been exhaustively tried and had failed. It is tempting
to say that, in the nature of democratic politics, this time might be something approaching
never. But recall that the analysis under discussion is about vindicating the rights of particular
individuals. The effl uxion of the individuals’ lives may create a more pressing timetable.
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to favour the strong or the devious). Horder,375 however, recognizes that there are some 
emergencies where such political alternatives are not available. He gives the example of a 
person trapped in a freezing storm on a mountainside who comes across a log cabin. Horder 
suggests he should be permitted to break in. Th is kind of emergency is not one to which 
Parliament could be expected to provide a political solution. Nor is this cabin scenario a 
case with wider ramifi cations. Th e starving thief scenario gives rise to a number of complex 
questions: how starving do you have to be to be able to steal and how rich does a person have 
to be for it to be permissible to steal from him? A further issue is a principle of constitutional 
law. In recognizing necessity are the courts, essentially, making law by in eff ect creating a 
new exception to a crime?376
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. kingston
Th e case of Kingston377 has been controversial. It will be recalled that the House of Lords 
held that the defendant, who was involuntarily intoxicated, could still be convicted of an 
off ence providing he has the necessary mens rea. Th e approach of the Court of Appeal, that 
a defendant who suff ered a disinhibition caused by a stratagem of a third party could have a 
defence, was rejected. Perhaps the most sophisticated support for providing Kingston with a 
defence comes from G.R. Sullivan:378 ←7 (p.705)

G.R. Sullivan, ‘Making Excuses’ in A. Smith and G. Sullivan (eds) Harm and 
Culpability (Oxford: OUP, 1996), 131–4

The Possibility of Excuse

How can it be said that a state of involuntary intoxication may give rise to a fi nding of blame-
lessness if it does not negate the mental element for the offence nor cause conduct to 
be compelled? If we take Hart’s classic epitome of excusing conditions and ask whether 
Kingston lacked fair opportunity and capacity to conform his conduct to law, we arguably 
affi rm, not refute, the decision of the House of Lords. The fact that his intoxication was 
involuntary presumptively engages the issue of fair opportunity. Yet a claim of lack of fair 
opportunity may be said to founder on the fact that D’s conduct was at most merely disin-
hibited and in no sense compelled. Although self-restraint was made more diffi cult for D, he 
seemingly remained in possession of suffi cient volitional and cognitive resources with which 
to conform his conduct to law.

The Court of Appeal’s decision to excuse D in such circumstances has been plausibly 
castigated as unprincipled indulgence. Under that court’s reasoning, D merely has to adduce 
evidence that his state of intoxication was involuntary. Unless that evidence is refuted, the 
prosecution is faced with the onerous task of proving the hypothesis that D, had he been 
sober, would have committed the offence with which he is charged. A claim that one would 
not have indulged in some reprehensible conduct but for a state of disinhibition induced 
by drink or drugs is inherently plausible. Moreover, Lord Taylor, in giving judgment for the 
Court of Appeal, remarked that involuntary intoxication should be a defence for all crimes of 
specifi c or basic intent. In coming to this conclusion, he invoked an analogy with the defence 
of duress. There is, however, little point of contact between the respective defences apart 
from the fact that the involuntary intoxication in Kingston arose from the machinations of a 
third party. Duress, of course, arises only for cases of awful dilemma—offend or be killed or 
seriously hurt—states of psychic compulsion. By contrast, a condition of intoxication falling 
short of automatism does not make for involuntary conduct, however loosely the term ‘invol-
untary’ is employed. Furthermore, duress is not available if the charge be murder. Although 
that limitation can be cogently criticized for confusing excuse with justifi cation, granted its 
existence, to allow non-automatous involuntary intoxication as an excuse for all crimes would 
further undermine what coherence there is in the current provision of defences.

Lord Mustill was, with respect, correct in ruling that, taken by itself, a state of involun-
tary intoxication cannot excuse. In Kingston, mens rea was present and the conduct uncom-
pelled. There was a powerful case to answer and, pace Lord Taylor, it was an insuffi cient 
response for D to maintain that he would not have so acted had he not been surreptitiously 

377 [1994] 3 All ER 353 (HL).   378 See also Crosby (2010).
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drugged. Many states of being—anger, apprehension, fatigue, etc.—may arise quite involun-
tarily and provide a necessary condition for conduct that otherwise would not have occurred. 
Ordinarily, such destabilization affords no more than mitigation.

Under the Model Penal Code, involuntary intoxication will found a defence to any crime if 
it deprived the defendant of ‘substantial capacity to conform his conduct to law’. Arguably, a 
signifi cant diminution in the capacity for self-control should excuse completely if the defend-
ant’s condition had more affi nity with automatism than with a state of mere disinhibition. 
Absent a clear-cut state of automatism, however, the line is diffi cult to draw. Many jurisdic-
tions in the United States which formerly used ‘substantial capacity to conform conduct to 
law’ as a limb of a Model Penal Code-inspired insanity test have abandoned it because of the 
impalpable questions to which it gave rise. The House of Lords was well advised to reject this 
test as a standard for an involuntary intoxication defence.

Nonetheless, there may have been principled reasons suffi cient for the House of Lords 
to have upheld, rather than reversed, the Court of Appeal. An opportunity may have been 
missed for creative yet appropriate judicial law-making. Whether a defence should have been 
provided in Kingston depends, it will be argued, on conditions which may, or may not, have 
been present on the facts of that case. As stated already, disinhibition falling short of automa-
tism cannot of itself excuse. But if such a condition arose blamelessly and induced conduct 
which would not otherwise have occurred, this will attenuate to some extent the culpability 
of the agent. That culpability would be further attenuated, it will be claimed, if, until the inci-
dent in question, the defendant had abstained from practising his paedophilia.

All we know of the defendant in Kingston is that he was a homosexual with paedophiliac 
predilections. The formative infl uences of sexual preference are obscure. In terms of orienta-
tion, our sexuality is something that we have rather than something we have made. If we are 
dealt a card marked for paedophilia, the most that can be asked of us is that we do not put it 
into play. The card cannot be surrendered and it would be a barbarity to punish for mere pos-
session. Requiring forbearance in a matter so pervasive and unpredictable as sexual expres-
sion is to require a great deal, notwithstanding that the protection of a vulnerable class must 
always be the overriding concern. If a person of paedophiliac inclinations does not practise 
his paedophilia, he is entitled to that full dignity and respect which is due to all law-abiding 
citizens. Indeed, he may claim particular credit for sustaining a non-criminal status. If on 
a particular occasion he becomes blamelessly disinhibited by drugs and loses self-control 
when confronted with that temptation he otherwise avoids and resists, it is not obvious that 
the public interest requires him to suffer the total forfeit of credit which a conviction for a 
stigmatic offence entails.

The particularity of facts such as those related above renders the consequentialist claims 
of individual and general deterrence uncompelling. Retributivist claims are less clearly set-
tled. It has already been suggested that his blameless state of disequilibrium must count in 
his favour, even if only as mitigation. It will be argued more fully below that mitigation may 
be upgraded to excuse if, until this particular occasion, the defendant had refrained from 
paedophiliac practices. However, were he a practising paedophile his conduct would not 
constitute an arguably condonable lapse from a standard he was able otherwise to sustain. 
Then, at most, he would be a candidate for mitigation. If he is, on the basis outlined above, 
a candidate for an acquittal, he may yet deservedly be convicted if the conduct for which he 
claims excuse was very grave, for example a killing. We are dealing with uncompelled con-
duct perpetrated with mens rea. In such cases previous good conduct and a blameless state 
of disequilibrium may be insuffi cient to outweigh the culpability evinced by a heinous wrong. 
We are not dealing with excusatory claims which, if made out, invariably sustain a plea for 
acquittal. It may depend on what it is the defendant has done.
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In essence, this paper attempts to found the claim, adumbrated above, that involuntarily 
intoxicated persons of previous good character and others in similar cases can, if particular 
conditions be met, be excused for certain crimes. First, however, we should note the view 
taken by the House of Lords in Kingston that such cases are adequately treated by way of 
mitigation. This standpoint coheres with the unequivocal opinion of Lord Mustill that a con-
viction for a serious offence need not entail descriptively or prescriptively that the defendant 
was in any sense at fault. He endorsed a decision of the Privy Council to the effect that an 
undercover policeman acting with the knowledge and consent of his superiors and without 
recourse to entrapment or conduct to the prejudice of third parties would be guilty of traffi ck-
ing in drugs notwithstanding that the ‘traffi cking’ (carrying drugs out of the jurisdiction) was 
done solely in the interests of law enforcement. It follows that an involuntarily intoxicated 
person could at most hope for some degree of mitigation—the policeman’s conduct seemed 
justifi ed whereas the cases we are concerned with fall, at most, to be excused.

By contrast with the House of Lords, the view taken here is that a conviction for a stigmatic 
offence is a sanction in its own right and that sanctions should be confi ned to the blame-
worthy. The non-conviction of the blameless should be a pervasive principle of substantive 
criminal law limited only by the need to theorize and practise criminal law as a system of rules 
and by the exigencies of forensic practicability. Those limitations entail that many ‘normal’ life 
narratives cannot afford grounds of excuse, however exculpatory the force of the narrative 
may be. But other accounts, not currently represented in standard defences, can be brought 
within the framework of substantive criminal law. If it can be done it should be done in order 
to diminish the incidence of unnecessary criminal convictions.

F U RT H E R R E A DI NG
Arenella, P. (1992) ‘Convicting the Morally Blameless’ University of California Los 

Angeles Law Review 39: 1511.
Horder, J. (1993b) ‘Pleading Involuntary Lack of Capacity’ Cambridge Law Journal 52: 298.

. battered women
What defence, if any, should be available to a woman who kills her sleeping partner fol-
lowing months of violence from him?379 We shall briefly outline the options that may be 
available:

(1) Loss of control. She may seek to argue that she lost her self-control and killed her 
husband. As we saw in Chapter 5, there can be great diffi  culties in proving such a defence in 
cases of this kind: most notably proving there was a loss of self-control, that the loss of self-
control was ‘sudden and temporary’, and that the defendant’s response was reasonable.380

(2) Diminished responsibility. As discussed in Chapter 5, if the defendant can demon-
strate that at the time of the off ence she was suff ering from an abnormality of mind (e.g. 
battered women’s syndrome (BWS)381) she may be able to plead the partial defence of dimin-

379 Although this is the hypothetical scenario which most commentators discuss, Maguigan’s (1991) 
American research suggests that in fact most battered women kill in the face of an attack.

380 See further Herring (2011b).
381 Some commentators are sceptical about whether BWS exists as a syndrome (Schopp (1998: 95); 
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ished responsibility. Some commentators oppose reliance on this defence, arguing that far 
from suff ering from an abnormal mind the defendant was in fact acting in an entirely rea-
sonable way, given the abuse she had been through.382 Further, the defence is available only 
to a charge of murder.

(3) Duress. It could be argued that she was responding reasonably to a threat of death or 
serious violence. Dressler,383 the leading proponent of this view, suggests that the question 
the law should ask is whether in the face of the threats of violence to come the defendant 
acted in a reasonable way. Horder384 argues that duress is inappropriate because there is no 
threat which the defendant is giving in to and in cases of duress the person who is killed is 
innocent, which is not so here.

(4) Self-defence. Th e woman may seek to claim that she was acting in self-defence to 
prevent future attacks. Due to his great physical strength she could only realistically prevent 
herself being attacked when he was asleep. Th e diffi  culty in English law in using self-defence 
is twofold. First, she has diffi  culty in satisfying the ‘requirement’ that she was defending 
herself from an imminent attack.385 Second, it could be argued that she had the opportunity 
to escape from any prospective attack (by leaving the home) and therefore the use of violence 
was not necessary.386

In the following extract, Aileen McColgan considers the diffi  culties battered women face 
when seeking to use self-defence or other defences:387

A. McColgan, ‘General Defences’ in D. Nicolson and L. Bibbings (eds) Feminist 
Perspectives on Criminal Law (London: Cavendish, 1999), 221–4

I have argued elsewhere that, at least in those cases in which women kill when in fear 
for their lives, self-defence/justifi able force is more appropriate than either provocation or 
diminished responsibility.388 This is partly because it fi ts the facts of cases when women kill 
abusive partners out of fear for their lives better than defences premised upon the defend-
ant’s rage or mental abnormality. In addition, and by contrast with the partial defences of 
provocation and diminished responsibility, its successful employment results in an acquittal. 
Satisfaction of the ‘imminence requirement’ does not demand immediate threat of attack, 
but extends to cases in which the threat is not of physical violence itself, but of being placed 
in a position where escape from such future threatened violence is impossible.

There is every argument that, as a matter of law, many women who kill abusive partners 
fulfi l the ‘necessity’ requirement of self-defence (of which imminence is a factor). Some 
would do so on a purely objective test. Others kill in less apparently clear cut circumstances 
in which, particularly where the woman is not actually being assaulted at the time, some 
explanation might be required of why she needed to use force. In such cases, evidence of 
the perceived or actual diffi culties of escape from abusive partners would be of benefi t to 
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the defence. Women are most likely to suffer fatal attack when they try to escape their abus-
ers and it is almost impossible entirely to disappear from the sight of an abusive partner, not 
least because the courts generally grant batterers access to their children. Even if a woman’s 
perception of the impossibility or futility of escape was adjudged inaccurate, the proper ques-
tion is what she perceived, rather than whether that perception was reasonable. Where there 
was any signifi cant doubt about the accuracy of such perception, evidence of BWS could be 
employed if relevant, as it was in Margaret Howell’s case, to support the woman’s claim that 
she regarded escape as impossible. But, in many cases, the danger or futility of attempted 
escape can be made apparent without resort to expert psychological evidence.

The next question concerns the proportionality of, rather than the necessity for, the force 
used in self-defence. Margaret Howell may have been convicted of manslaughter because 
her use of a shotgun was regarded as disproportionate to the threat faced by her. However, 
any assumption that an armed defence is disproportionate to an unarmed attack overlooks 
the fact that men are typically much stronger than the women they abuse and that the dozens 
of women who are killed by their partners every year are most likely to die at their hands, 
rather than at the receiving end of any other weapon. The irony is that men’s ability to kill with 
their bare hands appears frequently to result in their conviction for manslaughter, rather than 
murder; prosecutors and juries being more likely to accept that such killings are unintentional 
or, in any event, less likely to have been premeditated than where weapons are used.

The question of proportionality, like that of necessity, is an objective one. The defendant 
must, however, be judged on the facts as she believed them to be. Evidence that the defend-
ant ‘honestly and instinctively’ considered her use of force necessary and proportional is to 
be regarded as ‘the most potent evidence’ that it actually was.

Domestic violence typically follows a pattern of escalation, with the effect that a woman 
who has withstood previous assaults may well get to the point where she suspects, on 
good grounds, that an impending attack may be fatal. Even if (as in some US jurisdictions) a 
purely objective approach were to be taken, consideration of the typically escalating pattern 
of domestic violence suggests the accuracy or, at any rate, the reasonableness, of many 
defendants’ perceptions that they had to act in order to avoid an assault of unprecedented 
severity. Unless we are to condemn many severely abused women to futile (and possibly 
fatal) attempts to escape their abusers or to passive acceptance of violence which may itself 
be life-threatening, we must recognize the necessity, on occasion, of using force in self-
defence.

The question which arises is why, given the relatively generous contours of the English law 
of self-defence, so few women who kill their abusive partners manage, apparently regard-
less of the circumstances of their actions, to secure acquittals. It seems that the diffi culty 
rests not with the formal legal rules, but with informal, almost extra-legal, models of self-
defence. These models are constructed in the imagination, owe their contours to ‘common 
sense’ or traditional paradigms of human behaviour and operate to block real consideration of 
situations which, although arguably within the legal defences’ contours, do not fi t the model. 
The relative scarcity of female killers has resulted in a paradigmatically male ‘ideal model’, 
which requires a spontaneous reaction against an unknown assailant, the defender using 
only comparable methods of defence (weapon matched to weapon, bare hand to bare hand). 
Further, aggressive force is incompatible with stereotypical femininity.

The ideal model of self-defence, thus constructed, operates against women, because of 
their unequal physical size and strength and, in cases of domestic violence, their possible 
quasi-hostage status. Successful utilisation of the defence will require reconstruction of the 
ideal model to include women’s experience of life and limb-threatening violence.

In the US, where the rules governing self-defence are generally more restrictive than those 
which prevail in England, substantial numbers of women argue self-defence in relation to the 
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killings of abusive partners. A proportion of those women succeed with the defence. There, 
lawyers have used evidence that women were suffering from BWS to assist self-defence 
pleas by showing ‘the battered woman’s perception that danger or great bodily harm [wa]s 
imminent’, sometimes ‘in spite of the fact that her battering partner was passive at the time of 
the offence’. Evidence of BWS has also been used ‘to rebut the prosecution’s inference that 
the defendant could have left, rather than kill the spouse’ to draw an analogy between the bat-
tered woman and a hostage or a prisoner of war and in order to refute prosecution claims that 
the ‘defendant masochistically enjoyed the beatings her ex-husband had given her’.

The increasing use of BWS in the US has proven problematic. Not only have the courts, 
in general, been prepared to accept BWS evidence only in those cases in which, independ-
ent of it, the defendant satisfi es the (generally very rigorous) requirements for self-defence, 
but such evidence sometimes serves only to provide another hurdle between the battered 
woman and acquittal: not only does she have to establish the elements of self-defence in the 
ordinary way, but she then has also to show that she is properly regarded as suffering from 
BWS. Where women fail to conform to the stereotypical pattern of the ‘battered woman’ 
(where, for example, a woman has defended herself before or was the main breadwinner), 
this itself appears suffi cient to thwart any chance of an acquittal, even where the elements 
of self-defence appear to be made out.
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Penelope kills Quinten aft er she has been told by Robin that unless she does so she (2) 
will be killed.

In both cases Martin and Penelope are acting in order to protect their lives. But there is a 
crucial diff erence: Olive was not blameless; Quinten was. Hence in English and Welsh law 
duress is not a defence to murder; self-defence is. Th e law is said by some to be based on 
the principle that it cannot be justifi able to take an innocent person’s life. But a moment’s 
thought should show that it is not as straightforward as this. Is not a child or an insane person 
who is attacking not ‘innocent’? Even leaving aside these problems, can a clear line be drawn 
between cases where the victim is or is not posing an unjust threat to the defendant?389 In the 
following passage, Fiona Leverick considers a cases which demonstrates that the distinction 
between self-defence, duress, and necessity is far from straightforward, including an inci-
dent that occurred during the Zeebrugge ferry disaster:390 ←3 (p.647)

F. Leverick, Killing in Self-Defence (Oxford: OUP, 2006), 6–11

1.4.1 Distinguishing self-defence and necessity

Self-defence can be distinguished from necessity (or indeed the English defence of duress 
of circumstances) on the basis that in the case of self-defence the act of the accused is 
directed towards someone who poses a direct threat to her life or physical integrity, whether 
as an aggressor or passive threat. Thus the defi ning feature of a claim of self-defence is 
that it involves defensive force being directed towards the source of the threat posed. As 
Kasachkoff states, ‘[t]he crucial point here is that for a killing to qualify as a killing in self-
defence, it not only must have self-protection as its aim but be directed at the person but for 
whom we would stand in need of no protection’.

The defence of necessity is a plea by the accused that she broke the law because it was the 
least harmful of two (or more) alternative courses of action. Like self-defence, the defence 
of necessity can involve the infl iction of harm on a person. Unlike self-defence, this would 
involve harming a bystander who was not posing a direct threat. An example might be the 
person who kills and eats one of her companions on a shipwreck in order to avoid starving to 
death. If this were to be recognised as a defence at all, then it would be properly classifi ed as 
an act of necessity and not one of self-defence, on the basis that the victim posed no direct 
threat to the life of the accused.

That is not to say that the distinction between self-defence and necessity is always a clear 
one. There lie diffi cult cases at the borderline between the two defences, especially where 
passive threats are concerned. One example is the roped mountaineer, A, who falls off a 
cliff edge and is left dangling on a rope tied to her companion, B. If B can no longer hold A’s 
weight without falling, and cuts the rope, causing A to fall to her death, opinion has differed 
on the appropriate defence for B to claim. It is suggested here that this is properly a case of 
self-defence. In terms of the distinctions above, A is a passive threat and, as such, poses a 
direct threat to the life of B. She is not culpable for doing so, but the culpability of the threat is 
not a necessary condition for an act to be classifi ed as one of self-defence.

Other cases are more diffi cult to classify. For example, evidence was given in the inquest 
relating to the Herald of Free Enterprise disaster that a man, C, stood on a ladder blocking the 

389 Uniacke (1994: 39). For a discussion of whether it would be permissible to shoot down a plane which 
was full of passengers but being fl own into a crowded place, see Bohlander (2006).

390 See also Horder (1999) and Alexander (1999).
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path to safety of a number of other individuals, who were in freezing water and in danger of 
drowning. One of those in the water shouted at C, for ten minutes, asking him to move, but, 
when C did not, he instructed one of the other passengers to push C into the water where, it 
was presumed, C drowned.

The coroner described this as ‘a reasonable act of self-preservation’ but did not comment 
on whether the appropriate defence in these circumstances would be self-defence or neces-
sity. The categorization was of considerable importance, given that while self-defence was 
accepted in English law as a complete defence to murder, necessity was not. The most 
appropriate classifi cation is probably one of necessity, as the man might properly be regarded 
not as a direct threat, but as a bystander (the direct threat being the rising water), but this is 
by no means an obvious conclusion.

Another diffi cult case is that of the conjoined twins in Re: A (Children). Here, two babies, 
named Mary and Jodie for the purposes of reporting the case, were born with a shared 
heart. In any operation to separate them, only Jodie, the stronger of the two, could survive. 
If separation did not take place, both twins would eventually die. The Court of Appeal was 
asked to rule on whether the separation of the twins would be lawful. The relevant issue is 
the nature of any defence the doctors undertaking the separation would have to a charge of 
Mary’s murder, given that at least two members of the court accepted that performing the 
operation would involve the intentional killing of Mary.

One member of the court, Ward LJ, identifi ed the appropriate defence as self-defence, 
whereas another, Brooke LJ, analysed the case in terms of necessity. Uniacke has doubted 
that the case is one of self-defence, on the basis that for Mary to be a direct threat to Jodie, 
there needs to be some prior position of Jodie’s that Mary directly threatened. As the twins 
were born conjoined, Uniacke argues, it is diffi cult to think of what this prior position might 
be. This is not regarded here as a meaningful basis upon which to rule out the defence of 
self-defence. The threat that Mary posed to Jodie seems little different in nature to the pas-
sive but direct threat posed to the mountaineer by her roped companion and I would suggest 
that both are best classifi ed as cases of self-defence. Regardless of the conclusion reached, 
what Re: A (Children) and the other cases discussed above demonstrate is the diffi culty 
of distinguishing clearly between self-defence and necessity in cases that lie close to the 
borderline.

1.4.2 Distinguishing self-defence from duress

Distinguishing self-defence from duress is comparatively straightforward. Here, the distinc-
tion lies in the nature of the act undertaken by the accused. In a case of self-defence, the 
accused avoids harm by warding off or blocking a threat. In a case of duress, the accused 
avoids harm by complying with the demands of the threatener. For example, the accused, A, 
is threatened with death, by B, unless she commits theft. If A complies with the threat (and 
commits the theft), her act is one committed under duress. If A wards off the threat of death 
(for example by disabling or killing B), her act is one of self-defence.

This relatively clear-cut distinction has not stopped some from confusing acts of self- 
defence with acts committed under duress. Dressler, for example, has suggested that a 
battered woman acts under duress when she kills her violent partner while he is sleeping, in 
order to avoid future violence. This is on the basis that she chose to engage in conduct (killing 
her abusive partner) because she was coerced to do so by another person’s (the abuser’s) 
threat of future force. As Horder points out, this simply does not have the gist of a claim 
of duress. The battered woman is not complying with a demand issued by her partner, or 
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indeed any other person. Her claim is closer to one of self-defence, although it is unlikely that 
she will be able to satisfy the conditions of the defence.

It is sometimes suggested that a further distinction can be made between self-defence 
and duress, based on the status of the victim. That is, in cases of self-defence, the accused 
harms someone who was a direct threat to her life or bodily integrity, whereas in cases of 
duress, the accused harms an innocent victim who was not the source of the threat. While 
this is undoubtedly true in the vast majority of claims of duress involving harm to a victim, 
it is not a necessary feature of the defence. It is possible to envisage a scenario where the 
person issuing the threats demands that the accused harms not an innocent victim, but the 
threatener herself. The threat from A that, unless B cuts off A’s leg, A will kill B is an example 
of this nature.

1.4.3 A unifi ed defence of ‘necessary action’?

These conceptual distinctions have not prevented Clarkson from arguing that the defences 
of self-defence, necessity and duress should be brought together under a unifi ed defence 
(termed ‘necessary action’) governed by the same rules. For Clarkson:

 . . . what unites these actions is more important than what separates them. In all of them a defend-
ant is committing a prima facie wrong in order to avoid some sort of crisis. To protect herself and/
or other persons the defendant is committing what would otherwise be a crime and the true 
issue is how the law should respond to these actions and in what circumstances it should afford 
a defence.

While it is true that the defences have much in common, there is nonetheless something to 
be said for treating necessity, duress, and self-defence as distinct defences.

Self-defence differs from necessity and duress in that it always involves action against 
one or more persons who pose a direct threat to life or bodily integrity. This fact alone is 
suffi cient reason for having a set of distinct rules; distinct, that is, from those governing 
necessity and duress, where the victim, if indeed there was one, would not generally have 
posed such a threat. The most obvious example relates to whether or not the defence can 
be pled to a charge of murder. This is generally accepted in relation to self-defence because 
the murder victim was herself a direct threat to the life of the accused, but it is extremely 
controversial in relation to necessity and duress, where any victim was likely to have been 
an innocent bystander. Likewise, the public policy issues relating to each of the defences 
are not identical. For example, there is an argument for placing more stringent restrictions 
on duress than on the other two defences because of the risk that the defence is abused by 
terrorist groups or other criminal organizations. Indeed, this was precisely the reason given 
by the House of Lords in R v Hasan for imposing stricter conditions on the defence of duress 
(where the defendant is judged according to an objective test) than on the defence of self-
defence (where a subjective test is applied).

Aside from anything else, there is an argument to be made for conceptual separation of 
the three defences on the grounds of fair labelling. The accused is surely entitled to the 
nature of her defensive act being labelled as accurately as possible by the courts, rather than 
subsumed under a general heading of ‘necessary defence’, because she may be morally 
judged by society on the basis of this label. ‘I did this in self-defence’ (a justifi cation defence 
and thus a claim that her behaviour was acceptable) refl ects more favourably on the accused 
than ‘I did this under duress’ (most commonly an excuse defence and thus a claim that her 
behaviour was unacceptable but not blameworthy).
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ant is committing a prima facie wrong in order to avoid some sort of crisis. To protect herself and/
or other persons the defendant is committing what would otherwise be a crime and the true
issue is how the law should respond to these actions and in what circumstances it should afford
a defence.

While it is true that the defences have much in common, there is nonetheless something to
be said for treating necessity, duress, and self-defence as distinct defences.

Self-defence differs from necessity and duress in that it always involves action against
one or more persons who pose a direct threat to life or bodily integrity. This fact alone is
suffi cient reason for having a set of distinct rules; distinct, that is, from those governing
necessity and duress, where the victim, if indeed there was one, would not generally have
posed such a threat. The most obvious example relates to whether or not the defence can
be pled to a charge of murder. This is generally accepted in relation to self-defence because 
the murder victim was herself a direct threat to the life of the accused, but it is extremely
controversial in relation to necessity and duress, where any victim was likely to have been
an innocent bystander. Likewise, the public policy issues relating to each of the defences
are not identical. For example, there is an argument for placing more stringent restrictions
on duress than on the other two defences because of the risk that the defence is abused by
terrorist groups or other criminal organizations. Indeed, this was precisely the reason given
by the House of Lords in R v Hasan for imposing stricter conditions on the defence of duress
(where the defendant is judged according to an objective test) than on the defence of self-
defence (where a subjective test is applied).

Aside from anything else, there is an argument to be made for conceptual separation of
the three defences on the grounds of fair labelling. The accused is surely entitled to the
nature of her defensive act being labelled as accurately as possible by the courts, rather than
subsumed under a general heading of ‘necessary defence’, because she may be morally
judged by society on the basis of this label. ‘I did this in self-defence’ (a justifi cation defence
and thus a claim that her behaviour was acceptable) refl ects more favourably on the accused
than ‘I did this under duress’ (most commonly an excuse defence and thus a claim that her
behaviour was unacceptable but not blameworthy).
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QU E ST IONS
Is it possible to distinguish justifi cations and excuses? Is it useful to do so?1. 
Does the choice or character theory better explain the defence of duress?2. 
Are there any good reasons for not permitting duress as a defence to murder?3. 
Should any defence be available to a woman who kills a partner who has been persist-4. 
ently abusive to her? Which defence should it be?
If the Zeebrugge disaster case had come before the courts would any defence be avail-5. 
able to the person who pushed the deceased off  the ladder?
Quick and Wells (2006: 524) write: ‘Domestic violence is about power and control. 6. 
Male killing is about power and control. Women killing abusers is about avoiding 
power and control.’ Should greater account of the gender of the defendant be taken 
when considering the availability of defences?
If A, a racist, believes that B is about to attack him simply because of B’s race, and 7. 
A uses force in self-defence against B, should A have a defence? Some commentators 
argue not, because the law should demonstrate its opposition to racism. Others (e.g. 
Gravey (2008)) argue that to do so would be to punish A for his beliefs, rather than 
the wrongfulness of his conduct. What do you think?

 concluding thoughts
Th e fact that criminal law needs to have defences demonstrates that it is not possible to 
rely on mens rea and actus reus alone to obtain a complete assessment of the defendant’s 
blameworthiness. Th e defences ensure that those who do not deserve the full censure of a 
criminal conviction escape it. However, the questions raised by the defences are complex 
and raise diffi  cult political and moral questions. Some raise the issue of the extent to which 
the defendant is to be blamed for what has happened. Other defences raise the question 
of whether there may be occasions on which the defendant acted in an appropriate way in 
committing what would otherwise be a crime. Th e courts have strived to keep these defences 
within clear boundaries, for fear that otherwise they will provide too ready a way to escape 
from a criminal charge.
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13
THE CRIMINAL LIABILITY OF 

CORPORATIONS

CENTRAL ISSUES

Th e Corporate Manslaughter and 1. 
Corporate Homicide Act 2007 cre-
ated a new off ence of corporate man-
slaughter. Th is can be committed 
where the way in which a company’s 
activities are managed or organized 
amounts to a gross negligence and 
causes someone’s death.

In a limited number of crimes, a com-2. 
pany can be guilty in respect of the 
acts of one of its employees under the 
doctrine of vicarious liability.

part i: the law on corporate 
criminality
 the difficulty in convicting 
companies of crimes
In recent years there has been increasing interest in convicting companies of crimes follow-
ing tragedies including the Ladbroke Grove railway crash, the Zeebrugge ferry disaster, and 
the King’s Cross fi re. In particular, it has been felt that some of these awful events have been 
caused by the actions not just of an individual but of a whole company. It is felt that awarding 
damages in a civil case fails to recognize the severity of wrong that the company as a whole 
did towards the victims.

Imagine that a train passes through a red light, and as a result there is a crash. It might be 
easy simply to see the case as one where the train driver should be held responsible and that 
is the end of the story. However, such an approach may not pay attention to the fault of the 
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train company in ensuring that signals were placed where they were clearly visible to drivers, 
or in having safety mechanisms on trains that inhibited drivers from passing through red 
lights.1 To dismiss the crash as ‘just the train driver’s fault’ would be to take a very narrow 
view of who is responsible for the accident. It is not diffi  cult to imagine a case where the 
employee who directly caused the harm was less responsible than the managers who failed 
to install appropriate safety mechanisms.2 →1 (p.774)

Despite the demands for criminal liability there are diffi  culties in explaining how a com-
pany can be guilty of a criminal off ence. Th e company is a legal person,3 separate from its 
directors and its shareholders, but there is a real problem in explaining how a company can 
be said to act or have mens rea. For some off ences there is no diffi  culty in convicting a com-
pany because Parliament expressly provides for this. For example, according to section 18 
of the Th eft  Act 1968:

Where an offence committed by a body corporate under section 15, 16 or 17 of this Act is 
proved to have been committed with the consent or connivance of any director, manager, 
secretary or other similar offi cer of the body corporate or any person who was purporting to 
act in any such capacity, he as well as the body corporate shall be guilty of that offence.

However, where there is no such provision, the courts have attempted to manipulate the 
concepts of mens rea and actus reus, as traditionally understood, so that it is possible to say 
that a company caused a result or intended or foresaw a consequence.

 corporate killing
Th e Corporate Manslaughter and Corporate Homicide Act 2007 created a new off ence of 
corporate manslaughter.4 Th e off ence is defi ned in section 1(1):

An organisation to which this section applies is guilty of an offence if the way in which its 
activities are managed or organised—

causes a person’s death, and(a) 

amounts to a gross breach of a relevant duty of care owed by the organisation to the (b) 
deceased.

Th e off ence can be committed not only by companies but other bodies, including the police 
force and trade unions. Th e penalty is a fi ne.5 Th e off ence requires proof of a number of ele-
ments. →2 (p.774)

1 Reason (1997: 9). See Harding (2007) for a broader discussion of how individual and corporate respon-
sibilities relate.

2 Wells (2001: 161–3).
3 Th e Interpretation Act 1978, s. 5 and Sch. 1 state that unless a contrary intention appears in every Act of 

Parliament ‘person’ includes (inter alia) a corporation.
4 Th e off ence of corporate homicide in the title applies only to Scotland. See Gobert (2008) and Ormerod 

and Taylor (2008) for useful discussions of the Act.
5 Th e court can also order the company to take remedial steps in an attempt to ensure the breach does not 

reoccur (s. 9). See Davies (2010) for a discussion of sentencing under the Act.

Where an offence committed by a body corporate under section 15, 16 or 17 of this Act is 
proved to have been committed with the consent or connivance of any director, manager,
secretary or other similar offi cer of the body corporate or any person who was purporting to
act in any such capacity, he as well as the body corporate shall be guilty of that offence.

An organisation to which this section applies is guilty of an offence if the way in which its
activities are managed or organised—

causes a person’s death, and(a) 

amounts to a gross breach of a relevant duty of care owed by the organisation to the(b)
deceased.
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Th ere must be a duty of care owed by the organization to the deceased. In section 2 this 
phrase is defi ned as referring to the duty of care in the law of tort.6 However, sections 3 to 7 
exclude certain activities from falling within the off ence; these include decisions concerning 
military operations, policing, and child protection.

Th ere must be a breach of the duty of care which is gross. Section 1(4)(b) explains that the 
breach will be gross ‘if the conduct alleged to amount to a breach of that duty falls far below 
what can reasonably be expected of the organisation in the circumstances.’ Further guid-
ance is provided by section 8 which sets out factors a jury should consider when looking at 
the ‘gross’ issue:

(2) The jury must consider whether the evidence shows that the organisation failed to com-
ply with any health and safety legislation that relates to the alleged breach, and if so—

(a) how serious that failure was;

(b)  how much of a risk of death it posed.

(3) The jury may also—

(a) consider the extent to which the evidence shows that there were attitudes, poli-
cies, systems or accepted practices within the organisation that were likely to have 
encouraged any such failure as is mentioned in subsection (2), or to have produced 
tolerance of it;

(b) have regard to any health and safety guidance that relates to the alleged breach.

It must be shown that the gross breach of the duty caused the death. Section 1(3) makes 
clear that an organization will only be guilty if ‘the way in which its activities are managed 
or organised by its senior management is a substantial element in the breach.’ Th is is an 
extremely important limitation on the scope of the off ence. Oft en in corporate accidents 
although a junior employee may be found to have been clearly at fault it is harder to show 
that the management is responsible.

Th e phrase ‘senior management’ is defi ned in section 1(4)(c) as

the persons who play signifi cant roles in—

(i) the making of decisions about how the whole or a substantial part of its activities are to 
be managed or organised, or

(ii) the actual managing or organising of the whole or a substantial part of those activities.

A person may be regarded as the ‘mind’ of the company but still not responsible for making 
decisions about or actually organizing how the activities of the company are to be carried 
out. But clearly the acts of a low ranking employee with no decision-making authority can-
not form the basis of a corporate manslaughter conviction.7 Note also that it is not necessary 
under the Act to point to a particular individual who has been negligent. Th e prosecution 
can claim that the management as a group made decisions which were far below the stand-
ard that could be expected of the organization.

6 Th e duty of care can arise from the general principles of negligence or from the fact the organization is 
an employer or occupier of premises. Section 2(6) makes it clear that some of the special tort rules (e.g. ex 
turpi causa and volenti non fi t injuria) will not apply.

7 Note than an individual employee cannot be charged as an accessory to corporate manslaughter. See 
Gobert (2008) for a concern that the responsibility of individual managers is watered down by the Act.

(2) The jury must consider whether the evidence shows that the organisation failed to com-
ply with any health and safety legislation that relates to the alleged breach, and if so—

(a) how serious that failure was;

(b)  how much of a risk of death it posed.

(3) The jury may also—

(a) consider the extent to which the evidence shows that there were attitudes, poli-
cies, systems or accepted practices within the organisation that were likely to have
encouraged any such failure as is mentioned in subsection (2), or to have produced
tolerance of it;

(b) have regard to any health and safety guidance that relates to the alleged breach.

the persons who play signifi cant roles in—

(i) the making of decisions about how the whole or a substantial part of its activities are to
be managed or organised, or

(ii) the actual managing or organising of the whole or a substantial part of those activities.
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 vicarious liability
. what is vicarious liability?
Normally a person is not liable in criminal law for the acts of another. One important excep-
tion to this rule is vicarious liability where the act, and in some cases even the mens rea, 
of another person is imputed to the defendant.8 Th e defendant’s conviction does not rest 
on anything said or done by the defendant, but on the acts and mental state of another. 
Vicarious liability is therefore diff erent from accessorial liability (see Chapter 15) where a 
defendant’s guilt fl ows from his or her acts of assistance to someone who goes on to commit 
the off ence.

. which crimes can be committed vicariously?
Most vicarious liability operates where the off ence is one of strict liability, but it is not 
limited to such crimes.9 Whether an off ence can be committed vicariously is a matter 
of statutory interpretation for each particular off ence.10 Sometimes the statute explicitly 
makes the off ence one of vicarious liability (e.g. where the statute states that the defend-
ant is guilty if he ‘or by his servant or agent sell . . . ’11). However, the court may decide by 
implication that the off ence is one of vicarious liability.12 Th e court is likely to do this if 
it thinks that the imposition of vicarious liability is necessary to give eff ect to legislation. 
Commonly in off ences which involve the selling of goods the courts have interpreted the 
word ‘sell’ to include an employee selling, this being seen as giving the word ‘sell’ its normal 
meaning.13 So in Tesco Stores Ltd v Brent LBC14 it was held that Tesco Ltd had ‘supplied’ 
an 18-rated video to a child, although, of course, the video was actually supplied by the 
check-out assistant. Similarly, it has been held that an employer is in possession of goods 
which his employee possesses in the course of his or her employment15 and uses a car that 
his employee uses at work.16 However, it has been held that driving cannot be committed 

8 See also Gelsthorpe and Morris (1999) and the discussion of the circumstances in which a parent can 
be liable for the crimes of his or her children.

9 Tesco v Nattrass [1972] AC 153 (HL).
10 Seaboard Off shore v Secretary of State for Transport [1994] 1 WLR 541 (HL).
11 Licensing Act 1964, s. 59(1). 12 Mousell Bros v London and North Western Rwy [1917] 2 KB 836.
13 Coppen v Moore (No. 2) [1898] 2 QB 306. 14 [1993] 2 All ER 718.
15 Melias Ltd v Preston [1957] 2 QB 380 (CA). 16 Green v Burnett [1955] 1 QB 78.
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vicariously: only the person in the driving seat can drive the car.17 It appears that a defend-
ant cannot be guilty for an attempt18 or, as an accessory, vicariously.19

. for whose act can the defendant be 
vicariously liable?
If the off ence is one that can be committed vicariously then the accused is responsible for 
the acts of anyone employed by him or authorized to act as his agent.20 Th e accused will be 
vicariously liable only for an employee or agent who is acting within the scope of his or her 
employment. For example, in Adams v Camfoni21 it was held that a licensee was not guilty of 
selling alcohol outside the permitted hours when his messenger boy (who had no authority 
to sell alcohol) had done so.

. what mens rea must be proved?
Normally, where an off ence which requires mens rea is committed vicariously then the 
defendant himself must be proved to have that mens rea. So if the off ence requires knowl-
edge and the act is performed by an agent or employee it must be shown that the accused 
knew his employee or agent was doing that act. Th ere appears to be one exception to this 
and that is where the defendant has delegated responsibility to an agent. In that case the 
mens rea of the agent can be transferred to the defendant. Th e House of Lords in Vane v 
Yiannopoullos22 doubted the acceptability of transferring the mens rea from the employee 
and agent. In that case a waitress sold wine contrary to the conditions of a restaurant 
licence, while the accused, the licence holder, was on the premises. It was suggested that 
the mens rea of an employee could only be ascribed to the accused in a case of complete 
delegation: where the accused employs a person to stand fully in his shoes.23 Th is has 
become known as the ‘delegation principle’. However, in Allen v Whitehead24 the owner 
of a café was convicted of knowingly ‘permitting or suff ering’ prostitutes to meet at his 
premises. Th e owner in fact visited the café only once or twice a week, but he had installed 
a manager to look aft er the premises. Th e manager was aware the prostitutes were gather-
ing at the café. Th e owner was held to have appointed the manager, not just as a person to 
serve drinks, but as his representative as the person in charge of the café. Th e owner had 
therefore delegated responsibility to the manager and so the manager’s knowledge could 
be imputed to the owner. Th is case was distinguished from Vane v Yiannopoullos where 
the waitress could not be said to be representing the defendant, who indeed was present 
on the premises.

17 Th ornton v Mitchell [1940] 1 All ER 339. 18 Gardner v Akeroyd [1952] 2 QB 743 (DC).
19 Ferguson v Weaving [1951] 1 KB 814 (DC).
20 Quality Dairies (York) Ltd v Pedley [1952] 1 KB 275. 21 [1929] 1 KB 95.
22 [1965] AC 486 (HL). 23 Followed in Winson [1969] 1 QB 371 (CA).
24 [1930] 1 KB 211.
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part ii: the theory of corporate 
liability
 theoretical issues in corporate liability
. the reality of corporate crime
Th e Health and Safety Executive reports that for the year 2010/11 there were 171 fatal inju-
ries to employees in the workplace and 68 fatal injuries to members of the public (although 
that does not include acts of suicide or trespass onto railway systems).25

In 35 per cent of these there was a prosecution by the Health and Safety Executive, but 
a fi ne is the normal punishment.26 But, just looking at workplace deaths, the Health and 
Safety Executive’s own research suggests that 70–85 per cent of workplace deaths were pre-
ventable, but in fewer than 20 per cent of those cases was there a prosecution for even a 
health and safety off ence.27 Following the Southall rail disaster which led to seven deaths, a 
£1.5 million fi ne was imposed.28

It is, perhaps, not surprising that the courts have been reluctant to impose huge fi nes. In 
the case of companies running public services there is a concern that such a fi ne in reality 
simply means that less is spent on improving those services.29 If it is a public company it may 
be that those who really suff er are junior employees and shareholders, and not the senior 
management, who may be truly to blame.30 ←1 (p.770)

Th e Law Commission31 has produced a report on the use of the criminal law in areas of 
regulatory enforcement and corporate criminal liability. It encourages regulators to only use 
criminal law as a last resort. Th e criminal law should be used to deal with wrongdoers who 
deserve the stigma of punishment and criminal conviction, rather than using it whenever it 
is eff ective as a way of enforcing regulatory off ences. Indeed they suggest many regulatory 
off ences could be replaced with civil penalties.

. the clamour for corporate liability
It is only in recent years that concerns about corporate killing have led to calls for companies 
to be criminally liable. In the following excerpt, Nicola Lacey considers why it is that interest 
in corporate crime has grown: ←2 (p.770)

25 Health and Safety Executive (2011: 2). 26 Clarkson (2000: 151).
27 Slapper and Tombs (1999).
28 See Baldwin (2004) for an argument that the government enforcement of regulations is becoming 

stricter.
29 It should not be forgotten that companies are oft en the victims of crime (Gobert and Punch 2003: 

ch. 1).
30 Norrie (1991: 101). Gobert (1998) and Fisse (1990) look at the options for punishing companies.
31 Law Commission (2010a).
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N. Lacey, ‘ “Philosophical Foundations of the Common Law”: Social Not 
Metaphysical’ in J. Horder (ed.) Oxford Essays in Jurisprudence (Oxford: OUP, 
2000), 33–5

Four main cultural arguments have been advanced to explain the recent steps towards recog-
nition of corporate manslaughter. The fi rst argument has to do with technological change: the 
growth of technology is argued to have increased the scope for huge disasters which cause 
so much harm that there is bound to be a strong social reaction. This change is reinforced, 
secondly, by developments in mass communications: where such disasters occur, everyone 
knows about them. Perhaps partly as a result of these two factors, sociologists have also 
noted a change, thirdly, in attitudes to both risk and responsibility. In the modern world, we 
are unwilling to ascribe tragedies to fate, chance, the gods; our scientifi c world view makes 
us look for causes, and in particular for causal agencies to which we can attribute responsibil-
ity—notably human beings. We assume that where such causes can be found, this implies 
that disasters were avoidable; and this makes us willing to attribute blame. This has led some 
sociologists to argue that in the late modern world, we become increasingly aware of failings 
which are proximate to the event but also systemic failings in the corporation’s rules and 
procedures developed over a period of time.

In cases such as the Herald sinking, it is then argued that the relative importance of these 
systemic failings as compared with reckless or negligent individual acts or omissions proxi-
mate to the event renders the exclusive prosecution of junior employees who are often most 
directly involved unfair. Signifi cantly, the Crown Prosecution Service recently proceeded 
against not only the train driver but also Great Western Trains in pursuing a manslaughter 
prosecution following the 1997 Southall rail disaster in which seven people were killed. 
Notwithstanding the fact that the corporate manslaughter charge was dismissed by the trial 
judge, the Crown Prosecution Service decision, as well as public reaction to the charge’s dis-
missal, appear to signify the emergence of a social sense of corporate responsibility which 
is not a derivative of individually blameworthy acts. This development does not, of course, 
determine the normative question whether corporations should be held liable in criminal law. 
But it directly raises the question whether law could develop a conceptual framework for cor-
porate liability presupposing a model of the fi rm which, though avoiding the metaphysical and 
anthropomorphic mystifi cations of the ‘real entity’ theory, goes beyond the ‘aggregate/con-
tractual’ model to recognize both fi rms’ distinctive capacity for collective action and citizens’ 
interpretation of fi rms as autonomous and distinctive collectivities operating in the social 
world and oriented to risk, yet also increasingly intolerant of it. Finally, both the growing social 
signifi cance of corporations and increasing public knowledge of their operations, as refl ected 
by, for example, levels of media reporting, have engendered a willingness to blame collectivi-
ties as well as individuals. Hence we seem to be witnessing the emergence of (or perhaps a 
return to) a social construction of corporations as bodies who can be genuinely blameworthy, 
and whom it is both fair and appropriate to hold directly responsible for crime. The close 
analysis of how disasters such as the Herald sinking occur tend to illuminate the diffusion of 
responsibility and—as in the case of Sheen J’s inquiry—single out not only individuals.

. should a company be guilty of a crime?
A company is regarded as a person in the eyes of the law.32 It is able therefore to enter con-
tracts and commit torts. But should it be liable for committing a criminal off ence? Th e 

32 Wells (2001: ch. 5) provides a useful history of corporate liability within the UK.

Four main cultural arguments have been advanced to explain the recent steps towards recog-
nition of corporate manslaughter. The fi rst argument has to do with technological change: the
growth of technology is argued to have increased the scope for huge disasters which cause
so much harm that there is bound to be a strong social reaction. This change is reinforced,
secondly, by developments in mass communications: where such disasters occur, everyone
knows about them. Perhaps partly as a result of these two factors, sociologists have also
noted a change, thirdly, in attitudes to both risk and responsibility. In the modern world, we
are unwilling to ascribe tragedies to fate, chance, the gods; our scientifi c world view makes
us look for causes, and in particular for causal agencies to which we can attribute responsibil-
ity—notably human beings. We assume that where such causes can be found, this implies
that disasters were avoidable; and this makes us willing to attribute blame. This has led some
sociologists to argue that in the late modern world, we become increasingly aware of failings
which are proximate to the event but also systemic failings in the corporation’s rules and
procedures developed over a period of time.

In cases such as the Herald sinking, it is then argued that the relative importance of thesed
systemic failings as compared with reckless or negligent individual acts or omissions proxi-
mate to the event renders the exclusive prosecution of junior employees who are often most
directly involved unfair. Signifi cantly, the Crown Prosecution Service recently proceeded
against not only the train driver but also Great Western Trains in pursuing a manslaughter
prosecution following the 1997 Southall rail disaster in which seven people were killed.
Notwithstanding the fact that the corporate manslaughter charge was dismissed by the trial
judge, the Crown Prosecution Service decision, as well as public reaction to the charge’s dis-
missal, appear to signify the emergence of a social sense of corporate responsibility which
is not a derivative of individually blameworthy acts. This development does not, of course,
determine the normative question whether corporations should be held liable in criminal law.
But it directly raises the question whether law could develop a conceptual framework for cor-d
porate liability presupposing a model of the fi rm which, though avoiding the metaphysical and
anthropomorphic mystifi cations of the ‘real entity’ theory, goes beyond the ‘aggregate/con-
tractual’ model to recognize both fi rms’ distinctive capacity for collective action and citizens’
interpretation of fi rms as autonomous and distinctive collectivities operating in the social
world and oriented to risk, yet also increasingly intolerant of it. Finally, both the growing social
signifi cance of corporations and increasing public knowledge of their operations, as refl ected
by, for example, levels of media reporting, have engendered a willingness to blame collectivi-
ties as well as individuals. Hence we seem to be witnessing the emergence of (or perhaps a
return to) a social construction of corporations as bodies who can be genuinely blameworthy,
and whom it is both fair and appropriate to hold directly responsible for crime. The close
analysis of how disasters such as the Herald sinking occur tend to illuminate the diffusion ofd
responsibility and—as in the case of Sheen J’s inquiry—single out not only individuals.
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arguments over this issue can be divided into those that focus on the practical benefi ts or 
disadvantages of corporate liability and those that consider the issue from a more theoreti-
cal perspective.

Practical issues
On the one side of the argument there are those who argue that if companies are made 
criminally liable for deaths or serious harms this will create a strong incentive on corporate 
managers to ensure that adequate safety systems are properly in place and adhered to.33 
However, to others regulation and non-criminal sanctions will be a more eff ective means of 
improving safety standards in corporate enterprise than the criminal law.34 In particular it 
is claimed that companies will be more willing to own up to mistakes that have been made 
and open to discussion about safety problems if the stick of a criminal penalty is not held 
over them.35

Can companies be morally responsible?
Much of the debate over whether companies should be found guilty of serious criminal 
off ences has centred on the question: Are companies morally responsible for their actions? 
Bob Sullivan has challenged the theoretical basis for imposing corporate liability, argu-
ing that companies are not ‘moral agents’ who can be held morally responsible for their 
actions.36 However, he argues this does not mean that companies cannot be held criminally 
responsible. Th ose who reject arguments of the kind Sullivan makes suggest that companies 
do have an existence that is distinct from any identifi able employee.37 It is possible, they 
argue, for companies to develop a ‘corporate ethos’38 (e.g. that safety issues are (or are not) 
important) which cannot be traced to a single person or group of people. It is therefore fair 
to hold a company morally responsible for its acts.39 It is also possible to argue that even if 
not morally responsible a company can be held liable if to do so promotes another important 
aim of the criminal law: the avoidance of harm.40

. if there is to be corporate crime, what form 
should it take?
If the law is to make companies liable for their crimes then the next question is what form 
should that take.41 One option would be to use the present off ences, but develop ways of 
fi nding that the company has a mens rea or can commit an actus reus. Th eories such as the 
aggregation theory attempt to do this. Another would be to reject the idea that a company 
can be made to be like a person42 and to pass legislation which creates specifi c corporate 
crimes, of the kind the government has enacted.

33 Lacey (2000b). 34 Simpson (2002). 35 Khanna (1996).
36 Sullivan (1996). See also Wolf (1985).
37 Certainly the notion of corporate crime appears to be gaining in acceptability among the general pub-

lic. See generally the discussion in White and Haines (2000: 7) on the role of the media in defi ning crime.
38 Bucy (1991).
39 Wells (2001: 65); Gobert and Punch (2003: 46–9); French (1984). For a discussion of how a company can 

be seen as an actor, see Coleman (1974).
40 Gobert and Punch (2003: 47). 41 Lacey (2000b). 42 Wells (2001: 71).
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In the following extract, Celia Wells considers some of the alternative forms that corpo-
rate criminal liability could take:

C. Wells, Corporations and Criminal Responsibility (2nd edn, Oxford: OUP, 2001), 
154–60

3. People, Systems, and Culture

In the arguments about the appropriate basis for corporate criminal liability two distinct 
strands emerge. One line seeks to equate the corporate entity with the individual, to tease 
out those characteristics of corporations which can be correlated with the essence of indi-
vidual responsibility. The other exploits the dissimilarities between individuals and the group 
entity. Corporations are different from human beings, their activities are not merely on a 
grander scale, their whole existence, function, and formation marks them apart. The con-
tours of their culpability should refl ect those differences. Although either route can lead to 
corporate liability, the second has more potential. Any argument which seeks to equiparate 
corporate with individual liability has to confront the group difference at some point; efforts 
to bring out corporate intentionality from corporate policy need to face the complexities of 
group structures with their lines of authority and internal power distributions. At the same 
time, the idea that humans are atomistic individuals acting without reference to the groups of 
which they are a part is unhelpful.

With the concentration on the group/individual comparison, it is easy to lose sight of 
the culpability criterion itself. Much of the corporate crime literature makes false assump-
tions about the nature of criminal fault requirements; commentators use ‘intention’ without 
acknowledging the alternative of recklessness. Debate about how best to capture corporate 
responsibility is often hampered by a failure to distinguish between culpability criteria such 
as intention and recklessness. This applies as much to discussions of aggregation as to other 
proposals introduced below. Aggregation is often conceived as a collective ‘knowledge’. An 
attitudinal rather than a cognitive version of recklessness facilitates the attribution of blame 
to the corporate entity. Recklessness can be found in the practical indifference, the attitude, 
which an action manifests. A corporate action can be said to display such an indifference 
when it results from the decisions of its responsible offi cers. It is necessary then to adjust 
perceptions not only of groups and of individuals but also of culpability criteria; by so doing it 
is possible to emerge with a strengthened theory of corporate ‘intentionality’. A theory which 
makes the corporation responsible for itself is also required. The two organizational models 
of organizational process and bureaucratic process lead to the recognition that responsibility 
can be found either in the individual corporate worker or in the corporate structure itself. The 
latter can have a number of forms, ranging from aggregate knowledge to full-blown corpo-
rate culture liability. It can also embrace compliance.

i. Extending Identifi cation

Since it is proposed that this second holistic type of liability should be additional and not a 
substitute for derivative forms, it is necessary fi rst to consider whether the current form of 
identifi cation liability for mens rea offences is broad enough in scope. Many commentators 
regard the respondeat superior doctrine which has developed in the US federal courts as too 
wide for mens rea offences; conversely, the UK direct liability scheme is seen as too narrow. 
There are strong arguments in favour of extending identifi cation so that the corporation is 
liable for the crimes of those with responsibility for particular spheres. Under the ‘responsible 
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offi cer’ theory regional managers, for example, would be included. This is already refl ected 
in Canadian law; as Schroeder J. put it in one case: ‘He may have been but a satellite to a 
major planet, but his position in the galaxy was not an inferior one.’ French proposes a test 
that at least includes anyone with a ‘signifi cant degree of autonomy with regard to making 
corporate decisions and instigating corporate actions’. The identifi cation rule should refl ect 
actual responsibility rather than formal duty . . . 

ii. Aggregation

The aggregation of employees’ knowledge means that corporate culpability does not have 
to be contingent on one individual employee’s satisfying the relevant culpability criterion. 
Aggregation straddles agency and holistic forms of liability. It is used in the United States 
but has been rejected in English corporate manslaughter cases. Conceptually or epistemo-
logically the notion of aggregation is problematic if it is taken to mean that the fragmented 
knowledge of a number of individuals is fi tted together to make one culpable whole. This 
is less of a problem in offences based on recklessness where recklessness is conceived 
in terms of practical indifference. But even if the knowledge-of-risk model of recklessness 
were adopted, the diffi culties could be overcome. Aggregation needs to be seen as a rec-
ognition that individuals within a company contribute to the whole machine; it is the whole 
which is judged, not the parts. So the question would not be whether employee X’s knowl-
edge plus employee Y’s knowledge added up to recklessness or whatever, but whether, 
given the information held amongst a number of ‘responsible offi cers’, it can be said that the 
corporation itself was reckless. This is no more demanding a feat of the imagination than that 
required by so-called subjective mental states when the court determines by what can only 
be a matter of guesswork whether a defendant actually foresaw a risk or actually intended 
a result.

iii. Going Holistic

The images of the organization emerging from the discussion in section 1 suggest that a 
pure form of holistic liability is appropriate. Corporations can be seen as diverse and het-
erogeneous both within and amongst themselves, but with a core structure through which 
management exerts or attempts to exert control both over objectives and over attainment. 
The anthropomorphic image infusing much legal discourse is unhelpful if it is taken to imply 
that the mind cannot be responsible for the body. But in other ways the physiological meta-
phor could be used as the basis for a form of liability which better refl ects the reality of the 
corporate organization. Corporate liability in the United Kingdom assumes that only a select 
few offi cers exert control or have any managerial autonomy over aspects of the enterprise for 
which they work. This does not seem borne out by theories of organizations. Thus a widen-
ing of primary liability would be indicated. We do not imagine that we are transacting with 
the managing director of Marks and Spencer when we shop there, nor that when a plane 
takes off the airline’s board of directors has specifi c knowledge of its activities, route, or 
condition that day. We do, however, expect that large companies operate according to a set 
of rules and procedures and that these, particularly in relation to public transport systems, 
have addressed the potential risks and developed safety procedures to ensure that those 
risks are minimized.

The two organizational models referred to earlier, those of organizational process and 
bureaucratic process, suggest that a scheme of corporate liability should recognize that 
responsibility can both fl ow from the individual to the corporation and be found in the cor-
poration’s structures themselves. Current liability refl ects the fi rst: the corporation can be 
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vicariously or directly liable for the wrongdoing of individuals within it. The second goes fur-
ther and demands that liability be placed on the corporation in some instances even though 
no identifi able individual has committed an offence. This rejects the conventional analysis of 
identifi cation liability as the only way in which a corporation can be said to act directly and 
knowingly, supplementing it with the notion that the corporation can be responsible for the 
corporation’s activities.

Tigar advances the following arguments for a broader starting point. The fi rst is the familiar 
one that identifi cation is based on unwarranted assumptions about corporate managerial 
behaviour. Rules of liability should encourage management to have a preventive system: 
‘Broad rules of corporate criminal liability shape [the corporation’s internal culture] towards 
law-abiding behaviour at all levels of the structure.’ Secondly, a point which was mentioned 
in Chapter 2, the operation of collateral estoppel: corporate liability is a means of promot-
ing, encouraging, and facilitating civil recovery which would otherwise be inaccessible. And 
lastly, if the only route to criminal liability is through the complicity or acquiescence of top 
management, then every corporate guilty plea puts management at serious risk of suit by 
shareholders. Another point can be added, which is that the narrower the system of liability, 
the more it favours larger enterprises: smaller companies have fewer bureaucratic layers and 
differentiate less between managerial and operational roles. Reliance on an identifi cation 
model, even with a lower threshold of ‘responsible offi cer’, is insuffi cient. Concentration on 
the misdeeds of managerial offi cers ignores the reality of corporate decision-making. It is 
clear from what we know of the way large corporations organize themselves that power is 
both dispersed (within a clear structure) and that this is mediated by informal rules and rival-
ries. The identifi cation doctrine applied to diffuse corporate structures can result in no one 
being liable, or improperly refl ect the limits of moral responsibility. Management priorities set 
from above ‘determine the social context within which a corporation’s shop-fl oor workers 
make decisions about working practices’.

French has provided a philosophical model through which to justify the imposition of liabil-
ity on a company for the actions of its subordinate members. A corporation’s internal decision 
structures, its CIDs, are seen as incorporating recognition rules. A CID structure has three 
elements: an organizational fl ow-chart, procedural rules, and policies. The fi rst provides the 
‘grammar’ of the corporation, while the last two are ‘corporate decision recognition rules’. 
Corporations then are mini-jurisdictions and their operating policies are broad, general princi-
ples. Where the corporate CID structure has contributed to the realization of a risk, an appro-
priate legal mechanism should be found in response. Again, organization theories reinforce 
the argument by showing that corporations usually have detailed confi gurations which place 
responsibility for specifi c aspects on different departments. Internal structure and culture 
affect a company’s actions. While some corporate harms are caused by senior management 
(individually or collectively) engaging knowingly in fraudulent activity or acting recklessly in 
the sense described above, many occur through a system failure. The relevant question 
would then be whether the corporation can be blamed because its system, its operating 
policies, displayed a reckless attitude to safety. P&O’s culpability in relation to the Zeebrugge 
tragedy provides an instructive example. In that case, the relevant issue was the company’s 
failure to develop a safety policy, which was both a cause of the capsize and a large con-
tributory factor in the failure of the prosecution. The very failures which caused the accident 
allowed the company to slip through the net of responsibility.

Once the idea that a corporation’s fault can be approached through its policies is estab-
lished, refi nements such as compliance or reactive fault can be introduced. CIDs can be used 
both to lead a corporation towards liability but also to give it the opportunity to escape. The 
corporation should be able to rebut the attribution of corporate responsibility to any act of 
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its high managerial staff on the grounds that it is against established internal policy. Such a 
defence will not be easy to mount because it will need evidence of the policy plus a lack of 
any previous examples whereby it has condoned similar failures: in other words, evidence 
that the illegal conduct was clearly and convincingly forbidden and of the development and 
implementation of reasonable safeguards designed to prevent corporate crime. Providing 
the equivalent of a due diligence defence may also counter those who oppose an extension 
of identifi cation liability beyond the higher directorial echelons. Liability based either, as just 
discussed, on the company’s structures, or on the wrongdoings of any of its employees, 
could be rebutted by proving that, as an organization, it exercised due diligence to prevent the 
crime. If the acts of top offi cials represent the practices and procedures of the corporation, 
their involvement in corporate criminal activity should almost always defeat a due diligence 
defence. This could amount to an effective deterrent, since the affi rmative defence of due 
diligence would have to be preceded by the adoption of stringent procedures to combat 
illegal activity.

This would be a clear recognition that an act is corporate not only because of its form, 
but because of the policy it instantiates, displays, or manifests. A variation on this is Fisse’s 
concept of reactive fault, that is: ‘unreasonable corporate failure to devise and undertake 
satisfactory preventive or corrective measures in response to the commission of the actus 
reus of the offence.’ Focusing on the corporation’s reactions would mean unlocking the time-
frame of actus reus/mens rea; it would also counter the argument that broadening the liability 
base could have an undesirable effect on the range of penalties by ‘undercutting’ the justifi ca-
tion for imposing sanctions more severe than a fi ne or other monetary penalty. The concept 
of reactive fault approaches corporate blameworthiness through its CIDs, but extends the 
enquiry to allow for the situation, one which is probably common, where a corporation fails 
to adapt its policies in the light of past errors. This could be particularly useful in the areas 
of health and safety of workers, product safety, and pollution regulation, where it is easy to 
refute an allegation of recklessness if each ‘offence’ is considered in isolation.

As I suggested earlier, an advantage claimed for starting with a broad notion of liability 
based effectively on the actions of any corporate employee, which is then limited by proof of 
reasonable preventive strategies, is that it avoids the extremely diffi cult line-drawing exer-
cise of deciding where in the corporation the threshold for liability should begin. Some clear 
models have now emerged. There is agency in one form or another—the strict respondeat 
superior version or the responsible offi cer version—or there is organizational liability which 
does not depend on the misdeeds of a specifi ed individual. Each of these can be qualifi ed 
by a compliance or due diligence component in the form of a positive liability requirement, 
an affi rmative defence, or a sentencing discount. Lastly, liability can in some circumstances 
be imposed on the individual employee or manager as well. A combination of these models 
is probably optimal, none is suffi cient in all conditions and circumstances. The Australian 
Criminal Code Act discussed in Chapter 7 remains the main example of legislation aiming 
to achieve such a combination. John Coffee’s somewhat tighter version emphasises the 
relevance of preventive compliance programmes:

‘A legal entity, including a corporation, partnership, union, or other form of business association, 
may be convicted of an offence if:

a.  the offence is an offence (i) for which a legislative purpose to impose liability on such 
entity is plainly evident or (ii) in absence of such liability, there is signifi cant risk that the 
legislature’s purpose would be frustrated;

b.  the commission of the offence was performed, authorised, requested, commanded, or 
recklessly tolerated by a senior managerial agent of the entity acting on behalf of the 
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entity within the normal or foreseeable scope of such agent’s authority and with an intent 
to benefi t the entity; or;

c.  the offence was a proximate and foreseeable consequence of the entity’s failure to devise 
and implement reasonable preventive, monitoring, or safety controls or precautions, or 
to adopt and maintain a reasonable compliance programme, which failure under the 
circumstances constituted a serious departure from the standards and procedures then 
observed by similarly situated entities or that should have been observed by any such 
entity.’

Provision should be made to counter the ability of organizations to disappear or to be absorbed 
into a different enterprise. An important contributory factor cited by relatives of those killed 
in the Piper Alpha oil rig explosion when they eventually abandoned their efforts to mount a 
private prosecution was the sale of the rig company by its parent company, Occidental. This 
distinctive capacity of the company to disaggregate, dissolve, or reconstitute itself presents 
a challenge which is not peculiar to the enforcement of criminal law; plaintiffs in civil actions 
have this problem too. The range of possible devices which might be used to stay any such 
corporate escape moves have not been elaborated here. Where such devices fail, then of 
course the individual directors might be the only appropriate target. An additional, although 
related, problem is that identifi ed by Collins as ‘complex patterns of economic integration’. 
A construction site, for example, will often be worked by a number of separate capital units, 
different contractors working together but legally distinct. This creates problems, particularly 
with regard to recovery for economic loss in tort, but it has wider implications. ‘Firms enjoy 
considerable freedom both in law and in practice to determine the limits of their boundaries.’ 
Any adjustment of legal principles to refl ect vertical integration will have clear implications for 
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THE WEAKNESSES OF THE IDENTIFICATION DOCTRINE

Interpreting directing mind and will

5.81 First, it is important to note that directing mind and will is a phrase that has been inter-
preted in various ways. As Pinto and Evans have suggested, it, “appears to be less a term of 
art than a matter of construction depending on the context and the meaning of the section 
under consideration”.

5.82 Further recognition of this uncertainty can be seen in the current editions of practi-
tioner texts. For example, Blackstone’s Criminal Practice states that:

Precisely which employees or offi cers are identifi ed with the company for these purposes is a 
matter of some debate . . . it seems that it will normally only be senior persons at or close to board 
level who will normally be identifi ed with the company.

5.83 From an examination of the case law on the issue, it seems that the uncertainty 
over directing mind and will extends beyond merely differences of approach depending on 
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context. Nattrass is often seen as the case which unequivocally applied the directing mind 
and will theory; yet even in that case three of their Lordships described the test in signifi -
cantly different terms, capable of leading to different results if applied to a different set of 
facts than the one they faced.

Inappropriate method

5.84 Perhaps of greater concern regarding the identifi cation doctrine is that, quite apart from 
the diffi culties apparent in its application, it may simply be an inappropriate and ineffective 
method of establishing criminal liability of corporations. This wider concern may be particu-
larly evident when the identifi cation doctrine is applied in its strictest sense, in which case 
Smith & Hogan note that:

Only the very senior managers will be likely to fi t the description as the directing mind and will of 
the company. This illustrates one of the major shortcomings of the identifi cation doctrine—that 
it fails to refl ect the reality of the modern day large multinational corporation . . . it produces what 
many regard as an unsatisfactorily narrow scope for criminal liability.

5.85 This concern that the doctrine is inappropriate for modern corporations has been 
widely expressed, Professor Gobert has stated that the doctrine, “fails to capture the com-
plexity of the modern company”. By focusing on attributing the acts and state of minds of 
a limited range of senior people to the corporation, the identifi cation doctrine fails to refl ect 
the fact that, in modern corporations, a good deal of important policy or strategic decision-
making may be de-centralised, or regional rather than national.

5.86 Further, Professor Clarkson notes that, “the doctrine ignores the reality of modern 
corporate decision-making which is often the product of corporate policies and procedures 
rather than individual decisions”. This may be one of the reasons that the courts have in 
recent cases sought to avoid an application of the identifi cation doctrine, undermining any 
status it might have had as a general principle. In that regard, one commentator, drawing on 
an analysis of recent cases, reaches the conclusion that “courts are beginning to recognise 
the ‘corporateness’ of corporate conduct, thus acknowledging the limitations inherent in the 
controlling offi cer, directing mind, conception of liability”. Similarly, another commentator 
sees the confusion apparent in the latest authorities as indicating that, “a fundamental shift 
of direction has occurred”.

5.87 A related diffi culty with the identifi cation doctrine, as a method of establishing cor-
porate liability, is that it necessarily involves applying the same test to corporations of very 
different sizes, from one-man-bands to multinational corporations. This may create unfair-
ness, as between the two groups. It is more likely that in small companies Directors (or 
equivalent persons) will have a direct hand in the running of the business at the front line, 
and hence will have the knowledge required to impute their individual fault to the company 
itself because they embody the directing mind and will of the company. In a large or multina-
tional corporation, Directors are much less likely to take such an active front line role, and the 
policies that they set for those at the front line to follow may intentionally give considerable 
decision-making latitude to employees further down the line.

5.88 Accordingly, large or multinational corporations with complex multi-level organisa-
tional structures will fi nd it easier to deny that individuals who took decisions that led to 
the commission of fault-based offences had a truly directing mind and will. The result is the 
company itself avoids liability for what was, in fact, the devolved decision of an employee, 
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even though that employee might have been quite a senior employee. Professor Gobert 
recognised this weakness when he noted that:

The identifi cation doctrine propounds a test of corporate liability that works best in cases where 
it is needed least [small businesses] and works worst in cases where it is needed most [big 
business].80

5.89 This situation can be contrasted with that generated in law by the extended vicarious 
liability approach adopted by the court in Pioneer, where Lord Nolan noted that:

Liability can only be escaped by completely effective preventative measures. How great a burden 
the devising of such measures will cast upon individual employers will depend upon the size and 
nature of a particular organisation.

Conclusion

5.90 It is clear from the examination of the main authorities dealing with the application of 
the identifi cation doctrine that the law in this area suffers from considerable uncertainty. 
Professor Cartwright notes that “it is troubling that we are left with a series of cases which 
do not provide a defi nite answer to important issues of corporate and vicarious liability”. 
Certainly, it would have been a considerable improvement if Parliament had stepped in long 
ago to defi ne the nature and scope of the identifi cation doctrine.

5.91 However, it is unlikely that having only one basis on which companies can be found 
criminally liable, however broadly stated, will prove to be workable or desirable across the 
board. Recent legislation in fact points in the opposite direction, namely in the direction of 
specially tailored solutions to fi t different contexts in which crimes may come to be commit-
ted by, or on behalf of, companies.

In the following extract James Gobert considers the success of the 2007 Act:

J. Gobert, ‘The Corporate Manslaughter and Corporate Homicide Act 
2007—Thirteen Years in the Making but was It Worth the Wait?’ 
(2008) 71 Modern Law Review 413 at 426–8

Prior to passage of the 2007 Act (and still with respect to other common law and statutory 
offences) the prevailing test of corporate criminal liability was to be found in the ‘identifi cation 
doctrine’. To convict a company of a crime, the prosecution had to show that a person who 
represented the ‘directing mind and will of the company’ had committed the offence with 
which the company was charged. If this could be proved, the offence could then be imputed 
to the company. The defi ciencies of the identifi cation doctrine have been well documented 
elsewhere, and it was to overcome these shortcomings that the Law Commission recom-
mended a test of corporate liability that was not linked to personal fault. Under the Law 
Commission’s proposals, systemic fault, embodied in the concept of ‘management failure’, 
was to be the basis of corporate liability. This methodological approach constituted a rec-
ognition that often deaths in a corporate context are due to the combined effect of fl awed 
policies and the actions and inactions of more than one individual. Although a theory of aggre-
gated fault intended to capture the latter dimension of corporate fault was advanced by the 
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prosecution in the Herald case, it was rejected by the trial court. The 2007 Act appears to 
accept the concept of aggregation in limited form by its reference to ‘senior management’ in 
s. 1(3) and the linkage in s. 1(4) of senior management to persons (note the use of the plural) 
who play signifi cant roles in the making or carrying out of corporate decisions. While the acts 
of the persons referred to in s. 1(4) only would need to be shown to be a substantial element 
in the breach, and not its sole cause, it nonetheless remains unclear whether wrongful acts 
of employees can be added to the wrongful acts of these individuals in determining whether 
a ‘management failure’ has occurred.

In dispensing with the need to identify a specifi c individual within the organization who has 
committed manslaughter, the 2007 Act represents a major improvement over the identifi ca-
tion doctrine. Also, the category of senior management is doubtless more encompassing and 
realistic than the identifi cation doctrine’s restriction to persons who comprise the ‘directing 
mind and will’ of a company. Nevertheless, the 2007 Act’s linkage of senior management to 
persons who play a signifi cant role in the formulation and/or implementation of organisation 
policy appears, at least indirectly, to continue the identifi cation doctrine’s preoccupation with 
individual rather than systemic fault. In so doing, it may perpetuate many of the evidentiary 
problems associated with the identifi cation doctrine, while adding new problems of its own. 
Under the identifi cation doctrine, arguments over whether an individual was part of a com-
pany’s ‘directing mind and will’ were commonplace. Under the Act, similar arguments can 
be anticipated in respect of which individuals play a ‘signifi cant’ role in the making or carrying 
out of organisational policy. Added to this sticking point can be expected new disputes raised 
by the wording of the Act: how much of a role must an individual play in decision-making 
or managing before the role can be deemed to be ‘signifi cant’?; with how large a part of an 
organisation’s activities must an individual be involved to satisfy the Act’s requirement that 
the individual be involved in a ‘substantial part’ of the activities in question? In respect of 
the requirement that the way that ‘senior management’ managed or organised the relevant 
activities be shown to have constituted a ‘substantial element’ in the breach, it would seem 
inevitable that whether senior management’s contributions to a breach were substantial or 
something less weighty will prove a point of contention. The wrangling can be expected to be 
particularly acute where there are failings at multiple levels, some managerial and some not, 
of a large company. In such a case the question that will arise is whether the contributions 
of senior management need to be viewed in isolation to see whether, standing on their own, 
they played a ‘substantial’ role in the death or whether the failings of other employees can be 
factored into the assessment of whether the senior management failure was a substantial 
element in the breach. It is submitted that in answering this question courts should be able 
to take into account oversight responsibilities.

QU E ST IONS
Nowadays many of the large-scale corporate projects involve a number of companies 1. 
working together (H. Collins 1990). Have the proposals concerning corporate liabil-
ity paid suffi  cient attention to such cases?
If you are convinced by the argument that companies should be responsible for 2. 
crimes why not schools being responsible for crimes of their pupils, universities of 
their students, families of their children? Cannot schools, universities, and families 
also have an ‘ethos’?

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.
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Is there a danger that 3. focusing on corporate liability will lead to negligent managers 
not being prosecuted?
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 concluding thoughts
Th e criminal law has struggled to fi nd ways of convicting companies. In part this is because 
the traditional notions of individual responsibility and blame do not transfer well to a con-
sideration of corporate responsibility. Indeed it is noticeable that especially draft ed legisla-
tion has proved necessary in order to enable the conviction of companies for manslaughter. 
Th e enthusiasm for corporate crime refl ects the importance of the role that companies play 
in modern society. It also refl ects a culture that strives to fi nd ways of rendering companies 
accountable for what they do, and also a culture that seeks to fi nd someone to blame when 
a person is killed.



14
INCHOATE OFFENCES

CENTRAL ISSUES

A defendant is guilty of attempting 1. 
to commit a crime if he or she carries 
out an act which is more than merely 
preparatory to the commission of the 
off ence, while intending to commit it.
Th e Serious Crime Act 2007 has cre-2. 
ated off ences of encouraging or assist-
ing another to commit an off ence. 
Th ese are committed whether or not 
the person encouraged or assisted 
goes on to commit a crime.

A criminal conspiracy arises where 3. 
two or more people agree to pursue 
a course of conduct which involves 
committing an off ence. To be guilty, 
the members of the conspiracy must 
intend the agreed actions to be done, 
but do not have to intend to play an 
active role themselves.

part i: the law on inchoate 
offences
 inchoate offences

DE F I N I T ION
Inchoate off ences are ones that seek to deal with defendants who have taken steps 
towards the commission of an off ence but who have not (yet) committed it. Th e two 
best known examples are attempts and conspiracies.

Th e word inchoate means ‘just begun’ or ‘undeveloped’. It is used to indicate that a substan-
tive crime has not been committed, but the defendant has taken steps towards committing 

DE F I N I T ION
Inchoate off ences are ones that seek to deal with defendants who have taken steps
towards the commission of an off ence but who have not (yet) committed it. Th e two
best known examples are attempts and conspiracies.
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one or encouraging others to commit one. Th is chapter will discuss three inchoate off ences 
of general application:

Attempts.(1) 
Off ences under the Serious Crime Act 2007.(2) 
Conspiracies.(3) 

Th e off ence of incitement, which used to be an important inchoate off ence, was abol-
ished by the Serious Crime Act 2007. In attempts cases the defendant has gone beyond 
mere preparation and taken steps towards carrying out a complete crime. Conspiracy 
involves agreeing with others to commit an off ence. Th e Serious Crime Act 2007 off ences 
involve encouraging or assisting a person to commit an off ence. With all of these incho-
ate off ences the defendant has not him or herself performed the actus reus but is suffi  -
ciently close to doing so, or persuading others to do so, for the law to fi nd it appropriate 
to punish him or her. As we shall see in Part II of this chapter there is much debate about 
the justifi cation for inchoate off ences. Th ere are some who emphasize the practical ben-
efi t of such off ences: they permit the lawful arrest and punishment of those who plan to 
harm someone else, without having to wait until a victim is actually harmed. Th ere are 
others who emphasize the moral blameworthiness of such conduct. It can be a matter of 
luck that, for example, an attempter failed to harm the victim. On the other hand there 
are those who are concerned that inchoate off ences may infringe an important principle 
of criminal law: wicked thoughts alone do not deserve punishment.1 It is for this reason 
that it is not enough that a defendant plans to harm another; he or she must put these 
plans into practice by taking steps to do so or by encouraging or agreeing with others to 
do so.2

 attempt

DE F I N I T ION
Th e actus reus: the defendant has done an act which is more than merely preparatory 
to the commission of the off ence.

Th e mens rea: normally an intention to commit the full off ence. It is more diffi  cult if 
the actus reus of the full off ence requires proof that the defendant did an act in certain 
circumstances. Th en the defendant must intend to do his or her act but need only be 
reckless as to the circumstances (if the mens rea for the full off ence requires only reck-
lessness as to the circumstances).

Th e criminal law on attempts is now governed by section 1(1) of the Criminal Attempts Act 
1981. If, with intent to commit an off ence to which this section applies, a person does an act 
which is more than merely preparatory to the commission of the off ence, he or she is guilty 
of attempting to commit the off ence.

1 Higgins (1801) 2 East 5.
2 For a discussion of ‘double inchoate’ off ences, see Zimmerman (2000).
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reckless as to the circumstances (if the mens rea for the full off ence requires only reck-
lessness as to the circumstances).
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. mens rea
Th e mens rea is a crucial aspect of a criminal attempt. It can be what makes the diff erence 
between a harmless act and a criminal off ence: Andrew meets William and raises his hand. 
Th is may or may not be an attempted assault: it all depends on whether Andrew is intending 
to punch William or give him a friendly pat on the back.3 Th e key mens rea requirement for 
an attempt as stated in section 1(1) is an intent to produce the actus reus. So, for example, 
attempted murder requires an intention to kill.4 An intention to cause grievous bodily harm 
is not enough, even though such an intention is suffi  cient for the full off ence of murder. 
Similarly for attempted criminal damage it must be shown there was an intention to cause 
criminal damage,5 even though recklessness is enough for the full off ence. However, unfor-
tunately for students, the law is not quite as straightforward as may at fi rst appear. Th ere are 
the following diffi  culties: →1 (p.839)

What does ‘intent’ mean?
Th is is governed by Pearman.6 Th is case confi rms that the word ‘intent’ in the Criminal 
Attempts Act carries the same meaning as in the common law. In other words it includes 
direct intent and sometimes indirect intent. Th e meaning of intent is therefore the same as 
that set out in Chapter 3.

What about the circumstances or consequences of the act?
Th e law here is governed by two leading cases which need careful reading. Th ey appear 
to suggest that recklessness as to circumstantial aspects of the actus reus of the full off ence 
can sometimes be suffi  cient for an attempt:

R v Khan (Mohammed Iqbal); R v Dhokia; R v Banga; R v Faiz
[1990] 2 All ER 783 (CA)7

Mohammed Iqbal Khan, Mahesh Dhokia, Jaswinder Singh Banga, and Navaid Faiz 
were charged with the attempted rape of a 16-year-old girl. Th e appellants and the vic-
tim met at a disco and then went to a house. Inside the house some young men had 
sexual intercourse with the victim and the appellants attempted unsuccessfully to have 
sexual intercourse with her. Th e trial judge directed the jury that if the defendants were 
reckless as to whether or not the victim would have consented to sexual intercourse they 
could be convicted of attempted rape. Recklessness here included a ‘could not care less’ 
attitude. Th ey appealed on the basis that the jury should have been directed that they 
could be convicted of attempted rape only if they knew or intended that the victim was 
not consenting.

3 Of course, as always in the criminal law, the jury will very much rely on what the defendant did to decide 
what he intended to do (Attorney-General’s Reference (No. 1 of 1992) [1993] 2 All ER 190 (CA)).

4 Whybrow (1951) 35 Cr App R 141 (CA). 5 Millard and Vernon [1987] Crim LR 393 (CA).
6 (1984) 80 Cr App R 259 (CA). 7 [1990] 1 WLR 813, (1990) 91 Cr App R 29.
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Lord Justice Russell

In our judgment an acceptable analysis of the offence of rape is as follows: (1) the intention of 
the offender is to have sexual intercourse with a woman; (2) the offence is committed if, but 
only if, the circumstances are that: (a) the woman does not consent; AND (b) the defendant 
knows that she is not consenting or is reckless as to whether she consents.

Precisely the same analysis can be made of the offence of attempted rape: (1) the intention 
of the offender is to have sexual intercourse with a woman; (2) the offence is committed if, 
but only if, the circumstances are that: (a) the woman does not consent; AND (b) the defend-
ant knows that she is not consenting or is reckless as to whether she consents.

The only difference between the two offences is that in rape sexual intercourse takes 
place whereas in attempted rape it does not, although there has to be some act which is 
more than preparatory to sexual intercourse. Considered in that way, the intent of the defend-
ant is precisely the same in rape and in attempted rape and the mens rea is identical, namely, 
an intention to have intercourse plus a knowledge of or recklessness as to the woman’s 
absence of consent. No question of attempting to achieve a reckless state of mind arises; the 
attempt relates to the physical activity; the mental state of the defendant is the same. A man 
does not recklessly have sexual intercourse, nor does he recklessly attempt it. Recklessness 
in rape and attempted rape arises not in relation to the physical act of the accused but only 
in his state of mind when engaged in the activity of having or attempting to have sexual 
intercourse.

If this is the true analysis, as we believe it is, the attempt does not require any different 
intention on the part of the accused from that for the full offence of rape. We believe this to 
be a desirable result which in the instant case did not require the jury to be burdened with 
different directions as to the accused’s state of mind, dependent upon whether the individual 
achieved or failed to achieve sexual intercourse.

We recognise, of course, that our reasoning cannot apply to all offences and all attempts. 
Where, for example, as in causing death by reckless driving or reckless arson, no state of 
mind other than recklessness is involved in the offence, there can be no attempt to com-
mit it.

In our judgment, however, the words ‘with intent to commit an offence’ to be found in sec-
tion 1 of the Act of 1981 mean, when applied to rape, ‘with intent to have sexual intercourse 
with a woman in circumstances where she does not consent and the defendant knows or 
could not care less about her absence of consent.’ The only ‘intent,’ giving that word its natu-
ral and ordinary meaning, of the rapist is to have sexual intercourse. He commits the offence 
because of the circumstances in which he manifests that intent—i.e. when the woman is not 
consenting and he either knows it or could not care less about the absence of consent.

Accordingly we take the view that in relation to the four appellants the judge was right to 
give the directions that he did when inviting the jury to consider the charges of attempted 
rape.

 . . . 

Appeals dismissed.

So Khan made it clear that the mens rea for attempted rape is that the defendant intends 
to have sexual intercourse with the victim, being reckless as to whether the victim con-
sents. However, that was based on the fact that at the time recklessness was the required 
mens rea for the off ence of rape. Since the 2003 Sexual Off ences Act the mens rea, is more 
complex, but involves proof that the defendant did not reasonably believe that the victim 
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consented.8 It remains to be seen whether following the 2003 Act the mens rea for an 
attempted rape will be an intention to have sexual intercourse, with a lack of reasonable 
belief in consent.

As a general proposition, it is clear from Khan that if recklessness as to a circumstance 
is suffi  cient for the full off ence then it is enough for an attempt to commit that off ence. Th e 
Court of Appeal, however, returned to the issue in the following case in a decision which has 
proved hard to interpret:

Attorney-General’s Reference (No. 3 of 1992)
(1994) 98 Cr App R 383 (CA)9

Th e respondents were charged with attempted aggravated arson. Th ey threw petrol 
bombs towards a car in which some people were sitting. Th e petrol bombs missed the 
car and hit a wall. On a charge of attempted aggravated arson the judge ruled that it had 
to be proved that the defendants intended to endanger lives in order to be convicted of 
the off ence. Th e respondents were acquitted and the Attorney-General referred the case 
to the Court of Appeal.

Mr Justice Schiemann

Turning from the general to the particular, it is convenient to consider, fi rst, attempting to 
commit the simple offence [criminal damage], which causes no problem, and then to pass 
on to attempting to commit the aggravated offence, which is what has given rise to this 
reference.

So far as attempting to commit the simple offence is concerned, in order to convict on such 
a charge it must be proved that the defendant (a) did an act which was more than merely 
preparatory to the commission of the offence and (b) he did an act intending to damage any 
property belonging to another.

One way of analysing the situation is to say that a defendant, in order to be guilty of an 
attempt, must be in one of the states of mind required for the commission of the full offence, 
and did his best, as far as he could, to supply what was missing from the completion of the 
offence. It is the policy of the law that such people should be punished notwithstanding that 
in fact the intentions of such a defendant have not been fulfi lled.

If the facts are that, although the defendant had one of the appropriate states of mind 
required for the complete offence, but the physical element required for the commission of 
the complete offence is missing, the defendant is not to be convicted unless it can be shown 
that he intended to supply that physical element . . . 

We turn fi nally to the attempt to commit the aggravated offence. In the present case, what 
was missing to prevent a conviction for the completed offence was damage to the property 
referred to in the opening lines of section 1(2) of the 1971 Act . . . Such damage is essential 
for the completed offence. If a defendant does not intend to cause such damage he cannot 
intend to commit the completed offence. At worst, he is reckless as to whether the offence is 
committed. The law of attempt is concerned with those who are intending to commit crimes. 
If that intent cannot be shown, then there can be no conviction.

However, the crime here consisted of doing certain acts in a certain state of mind in circum-
stances where the fi rst-named property and the second-named property were the same, in 

8 See Chapter 7 for a discussion.   9 [1994] RTR 122, [1994] 1 WLR 409, [1994] Crim LR 348.
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short where the danger to life arose from the damage to the property which the defendant 
intended to damage. The substantive crime is committed if the defendant damaged property 
in a state of mind where he was reckless as to whether the life of another would thereby be 
endangered. We see no reason why there should not be a conviction for attempt if the pros-
ecution can show that he, in that state of mind, intended to damage the property by throwing 
a bomb at it. One analysis of this situation is to say that although the defendant was in an 
appropriate state of mind to render him guilty of the completed offence the prosecution had 
not proved the physical element of the completed offence, and therefore he is not guilty of 
the completed offence. If, on a charge of attempting to commit the offence, the prosecution 
can show not only the state of mind required for the completed offence but also that the 
defendant intended to supply the missing physical element of the completed offence, that 
suffi ces for a conviction. That cannot be done merely by the prosecution showing him to be 
reckless. The defendant must intend to damage property, but there is no need for a graver 
mental state than is required for the full offence.

The learned trial judge in the present case, however, went further than this, and held that 
not merely must the defendant intend to supply all that was missing from the completed 
offence—namely, damage to the fi rst-named property—but also that recklessness as to the 
consequences of such damage for the lives of others was not enough to secure a convic-
tion for attempt, although it was suffi cient for the completed offence. She held that before a 
defendant could be convicted of attempting to commit the offence it had to be shown that he 
intended that the lives of others should be endangered by the damage which he intended.

She gave no policy for so holding, and there is no case which bound her so to hold. The 
most nearly relevant case is Khan (1990) 91 Cr. App. R. 29 . . . 

An attempt was made in argument to suggest that Khan was wrongly decided. No policy 
reasons were advanced for that view, and we do not share it. The result is one which accords 
with common sense, and does no violence to the words of the statute.

What was missing in Khan was the act of sexual intercourse, without which the offence 
was not complete. What was missing in the present case was damage to the fi rst-named 
property, without which the offence was not complete. The mental state of the defendant in 
each case contained everything which was required to render him guilty of the full offence. In 
order to succeed in a prosecution for attempt, it must be shown that the defendant intended 
to achieve that which was missing from the full offence. Unless that is shown, the prosecu-
tion have not proved that the defendant intended to commit the offence. Thus in Khan the 
prosecution had to show an intention to have sexual intercourse, and the remaining state of 
mind required for the offence of rape. In the present case, the prosecution had to show an 
intention to damage the fi rst-named property, and the remaining state of mind required for 
the offence of aggravated arson.

 . . . 
While the learned judge in the instant case opined that Khan was distinguishable she did 

not indicate any policy reasons for distinguishing it. We see none, and none have been sub-
mitted to us directly.

We now remind ourselves of the precise question posed by the reference:

‘Whether on a charge of attempted arson in the aggravated form contemplated by section 1(2) 
of the Criminal Damage Act 1971, in addition to establishing a specifi c intent to cause damage by 
fi re, it is suffi cient to prove that the defendant was reckless as to whether life would thereby be 
endangered.’

We answer it in the affi rmative.
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Th e exact interpretation of these two cases is controversial and commentators have disa-
greed on how to interpret them. Th ree views have been put forward:

(1) Recklessness as to circumstances but not consequences. A defendant must intend to 
do his or her action and cause the consequences of that action, but can be reckless as to the 
circumstances of his or her action (e.g. whether the victim in a rape case consents or whether 
there were people in the vicinity of the bomb in the Attorney-General’s Reference (No. 3 of 
1992) case whose lives were endangered).

(2) ‘Recklessness to circumstances or consequences’ test. A defendant must intend to do 
his or her action, but can be reckless as to the consequences or circumstances of that action 
if recklessness is suffi  cient for the complete off ence.

(3) Th e ‘missing element’ test. Th e defendant must intend to supply the missing element. 
Th is test was proposed in the Attorney-General’s Reference case. It requires the court to 
decide what is the missing element in the attempt, that is, what is missing from the case 
which, if present, would mean that the full off ence had been committed. In Khan, for exam-
ple, if only the defendant had managed to engage in sexual intercourse would there have 
been the full off ence of rape. All the elements of rape, apart from penetration, were present. 
So the ‘missing element’ in Khan was the actual sexual intercourse. Th e missing element test 
requires the defendant to supply that missing element.

As between views (1) and (2) the key question is whether Attorney-General’s Reference (No. 3 
of 1992) extended the Khan decision or merely followed it. Th e debate centres on the holding 
in the Attorney-General’s Reference case that recklessness that ‘lives be thereby endangered’ 
is suffi  cient for the off ence of attempted aggravated arson. But is the requirement that ‘lives 
be thereby endangered’ a consequence or a circumstance? One could argue either way. It 
is a consequence: there is the act of arson as a result of which lives are put in danger. It is a 
circumstance: arson was committed in a situation where lives could be endangered. If you 
think that the endangerment of lives is a consequence then the Court of Appeal appears 
to have accepted the view that recklessness as to the consequences of a defendant’s actions 
can be suffi  cient for an attempt. It should be noted that the Court of Appeal in Attorney-
General’s Reference claimed to be following Khan, which might support the circumstances 
only view.

Th e Court of Appeal in Attorney-General’s Reference proposed the ‘missing element’ 
test. It indicated that it thought it was an easier test for juries to understand, rather than 
being a diff erence in the law. However, as question 1 below demonstrates, it is possible to 
imagine cases where the missing elements test and the Khan test would produce a diff erent 
result.

E X A M I NAT ION T I P
A good answer in an examination would require an explanation of these three possible 
interpretations of the mens rea for an attempt and a consideration of how the three tests 
might apply. It may be that they would all produce the same result, which they would 
on the facts of Khan, for example. But in other circumstances they produce diff erent 
results.

E X A M I NAT ION T I P
A good answer in an examination would require an explanation of these three possible
interpretations of the mens rea for an attempt and a consideration of how the three tests
might apply. It may be that they would all produce the same result, which they would
on the facts of Khan, for example. But in other circumstances they produce diff erent
results.
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QU E ST IONS
Th e Court of Appeal in 1. Attorney-General’s Reference (No. 3 of 1992) suggested that 
the ‘missing element’ test was not intended to be diff erent from the Khan test. But 
consider the following scenario: Tim damages a watch, which he thinks belongs to 
Judith, but in fact belongs to him. Th e ‘missing element’ test would be applied thus: 
all that is preventing this being criminal damage is that the watch does not belong 
to another. Tim is therefore guilty of attempted criminal damage if he intends the 
watch to belong to another.

Th e ‘circumstance’ test would be applied in this way: the ownership of the watch is 
a circumstance, and because recklessness is suffi  cient as to that in the full off ence of 
criminal damage, it is enough for an attempt. Tim is therefore guilty of attempted 
criminal damage if he is reckless as to whether the watch belongs to another.
Which test should the court use?

In 2. Attorney-General’s Reference (No. 3 of 1992) the Court of Appeal held that Caldwell 
recklessness is suffi  cient for a circumstance (or maybe consequence). Th is is contro-
versial because it indicates that a defendant could be guilty of attempting to commit 
an off ence even though a crucial element of it did not cross the defendant’s mind. 
It also might indicate that in a strict liability off ence you can be guilty of attempt-
ing it without even thinking of a key element. Is it possible to convict someone of 
attempted dangerous driving as he reverses out of his drive in a car which (unknown 
to him) is in a dangerous condition?

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

Conditional intent
What of a case where the defendant has an intent to commit a crime only in certain circum-
stances? For example, Dave rushes into a bedroom with a gun raised, intending to kill his 
wife if he fi nds her in bed with another man or Sue rummages through someone’s handbag 
intending to steal anything that she fi nds of value.

In Husseyn10 the defendant was charged with attempting to steal sub-aqua equipment from 
a van. He had opened a bag and started to look in it to see if there was anything worth taking. 
Th e Court of Appeal held that because it could not be said that he had intended to take the 
sub-aqua equipment he could not be found guilty of attempting to steal it. Subsequently in 
Attorney-General’s Reference (Nos 1 and 2 of 1979) the Court of Appeal explained that a con-
ditional intent (to steal anything that was worth stealing) could form the basis of an attempt 
charge if the indictment11 was draft ed carefully. In Husseyn the correct charge would be 
attempting to steal ‘some or all of the contents of the holdall’. Smith and Hogan have sug-
gested ‘attempting to steal from a holdall’ would be even better.12

10 (1978) 67 Cr App R 131 (CA).   11 Th e indictment sets out the charge the defendant must face.
12 Ormerod (2007: 386).
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an off ence even though a crucial element of it did not cross the defendant’s mind.
It also might indicate that in a strict liability off ence you can be guilty of attempt-
ing it without even thinking of a key element. Is it possible to convict someone of 
attempted dangerous driving as he reverses out of his drive in a car which (unknown
to him) is in a dangerous condition?

For guidance on answering this question, please visit the Online Resource Centre that
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

www.oxfordtextbooks.co.uk/orc/herringcriminal5e/
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. actus reus
Th e actus reus of an attempt is defi ned in section 1(1) of the Criminal Attempts Act 1981 as 
doing an act which is more than merely preparatory to the commission of these off ences. 
Th ese words are to be given their normal meaning.13 Th e word ‘merely’ is key here. It is clear 
that not every preparatory act constitutes an attack. If Neil buys a knife, planning to use it in 
a robbery weeks later, he may have begun to prepare for the robbery, but this is mere prepa-
ration and he is well short of an attempted robbery. In reality there is no hard and fast rule 
about when an act may be more than merely preparatory, but the following cases give some 
indication of the courts’ attitudes: →2 (p.835)

R v Geddes
[1996] Crim LR 894 (CA)

Gary Geddes entered a boys’ lavatory block in a school in Brighton. He had no right to be 
there. He was found in a cubicle with a cider can, a large knife, some rope, some orange 
toilet paper, and a roll of masking tape. Th e prosecution alleged that he was planning to 
kidnap a boy. At his trial it was argued, inter alia, that his actions could not constitute 
an attempt because he had done nothing that was more than merely preparatory. He was 
convicted and appealed.

Lord Bingham of Cornhill CJ [reading the judgment of the court]

In considering the question whether there was evidence before the jury which entitled them 
to hold that the appellant had done an act which was more than merely preparatory, it is 
helpful to begin with the judgment given by the Lord Chief Justice in R v Rowley (1992) 94 Cr 
App R 95. In that case the appellant had left notes in public places inviting boys to respond 
to him. The purpose of the notes was to initiate relationships for the appellant’s sexual grati-
fi cation, although the notes did not in terms say so. One of the charges against the appellant 
was of attempting to incite a child under 14 to commit acts of gross indecency with him. 
With reference to that part of the appeal, the Lord Chief Justice said at page 100:

‘ . . . The effect of that latter subsection [Criminal Attempts Act 1981, section 4(3)] is that it is for the 
jury to determine whether the act is more than merely preparatory or not, but only in circumstances 
upon which the judge has to rule, where there is some evidence fi t for their consideration on that 
issue.’

The Lord Chief Justice then went on to deal with the facts of that case.
In so stating the law, Lord Taylor CJ was echoing observations made by Lord Lane CJ in R 

v Gullefer (Note) [1990] 3 All ER 882, [1990] 1 WLR 1063. At page 1065B of the latter report 
Lord Lane, giving the judgment of this court, said:

‘Thus the judge’s task is to decide whether there is evidence upon which a jury could reasonably 
come to the conclusion that the appellant had gone beyond the realm of mere preparation and had 
embarked upon the actual commission of the offence. If not, he must withdraw the case from the 
jury. If there is such evidence, it is then for the jury to decide whether the defendant did in fact go 
beyond mere preparation. That is the way in which the judge approached this case. He ruled that 
there was suffi cient evidence.’

13 Jones [1990] 3 All ER 886 (CA).

Lord Bingham of Cornhill CJ [reading the judgment of the court]
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fi cation, although the notes did not in terms say so. One of the charges against the appellant
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With reference to that part of the appeal, the Lord Chief Justice said at page 100:

‘ . . . The effect of that latter subsection [Criminal Attempts Act 1981, section 4(3)] is that it is for the
jury to determine whether the act is more than merely preparatory or not, but only in circumstances
upon which the judge has to rule, where there is some evidence fi t for their consideration on that
issue.’

The Lord Chief Justice then went on to deal with the facts of that case.
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Lord Lane, giving the judgment of this court, said:

‘Thus the judge’s task is to decide whether there is evidence upon which a jury could reasonably
come to the conclusion that the appellant had gone beyond the realm of mere preparation and had
embarked upon the actual commission of the offence. If not, he must withdraw the case from the
jury. If there is such evidence, it is then for the jury to decide whether the defendant did in fact go
beyond mere preparation. That is the way in which the judge approached this case. He ruled that
there was suffi cient evidence.’
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At page 1066C Lord Lane added:

‘It seems to us that the words of the Act of 1981 seek to steer a midway course. They do not 
provide, as they might have done, that the Reg v Eagleton test is to be followed, or that, as Lord 
Diplock suggested, the defendant must have reached a point from which it was impossible for 
him to retreat before the actus reus of an attempt is proved. On the other hand the words give 
perhaps as clear a guidance as is possible in the circumstances on the point of time at which 
Stephen’s “series of acts” begin. It begins when the merely preparatory acts come to an end and 
the defendant embarks upon the crime proper. When that is will depend of course upon the facts 
in any particular case.’

The judge also considered R v Campbell 93 Cr App R 350. That was a case in which the 
appellant had been convicted of attempted robbery. The evidence showed that he had been 
loitering outside a sub-post offi ce, equipped in a manner clearly indicating an intention to rob 
it. But he had been arrested before he had entered the sub-post offi ce and when he was still 
outside. It was held, allowing the appeal:

‘(1) In directing a jury as to an attempt to commit a crime the judge should restrict himself to the 
defi nition of an attempt in the Criminal Attempts Act 1981. In the present case the judge had also 
directed the jury with references to the law obtaining before that Act; that was wholly unneces-
sary. It is suffi cient to direct the jury that before they could convict they must be satisfi ed so as to 
feel sure that the defendant intended to commit the offence and that, with that intent, he did an 
act which was more than an act of preparation to commit the offence. It was for the jury to decide 
whether the act relied upon by the prosecution was more than merely preparatory.

(2) In considering a submission that the case should be withdrawn from the jury at the close 
of the prosecution case the judge must form a judgment upon the Crown’s evidence and deter-
mine whether or not that evidence is safe to be left to the jury. If he considers that the relevant 
circumstances could not amount to an attempt he should withdraw the matter from the jury. If he 
concludes that, although the matter is not as conclusive as that, it nevertheless would be unsafe 
to leave the evidence to the jury, he should direct a verdict of not guilty. It is only if he is satisfi ed 
that there is evidence upon which a jury can properly and safely consider whether or not there has 
been an attempt that he should allow the case to continue.

(3) In the present case a number of acts remained undone and the appellant’s acts were indica-
tive of mere preparation, even if he was still of a mind to rob the post offi ce. If a person in such 
circumstances has not even gained the place where he could be in a position to carry out the 
offence, it is extremely unlikely that it could ever be said that he had performed an act which could 
properly be said to be an attempt. It would be unwise to try to lay down hard and fast rules as to 
when, in varying circumstances, an attempt has begun. The matter has to be decided on a case 
by case basis.’

If one were to ask the simple question: did Campbell attempt to rob the post offi ce, the 
answer would, in our judgment, be no. The evidence was strong that he had an intention 
of robbing the post offi ce; he was very close in time and space to doing so; but he did not 
embark on the actual commission of the robbery.

This appeal is concerned not with the correctness of the jury’s decision of fact, but the 
correctness of the judge’s ruling of law. Was the evidence summarised in the admissions 
suffi cient in law to support a fi nding that the appellant did an act which was more than 
merely preparatory to the commission of the offence charged? The cases show that the line 
of demarcation between acts which are merely preparatory and acts which may amount to 
an attempt is not always clear or easy to recognise. There is no rule of thumb test. There 
must always be an exercise of judgment based on the particular facts of the case. It is, we 
think, an accurate paraphrase of the statutory test and not an illegitimate gloss upon it to ask 
whether the available evidence, if accepted, could show that a defendant has done an act 
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‘It seems to us that the words of the Act of 1981 seek to steer a midway course. They do not
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think, an accurate paraphrase of the statutory test and not an illegitimate gloss upon it to ask
whether the available evidence, if accepted, could show that a defendant has done an act
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which shows that he has actually tried to commit the offence in question, or whether he has 
only got ready or put himself in a position or equipped himself to do so.

In the present case, as already indicated, there is not much room for doubt about the 
appellant’s intention. Furthermore, the evidence is clearly capable of showing that he made 
preparations, that he equipped himself, that he got ready, that he put himself in a position to 
commit the offence charged. We question whether the cider can in the cubicle is of central 
importance, but would accept that in the absence of any explanation it could lead to the infer-
ence that the appellant had been in the cubicle. But was the evidence suffi cient in law to 
support a fi nding that the appellant had actually tried or attempted to commit the offence of 
imprisoning someone? Had he moved from the realm of intention, preparation and planning 
into the area of execution or implementation? In Campbell, which was of course decided 
on its own facts, it was held that the appellant had not. Here it is true that the appellant had 
entered the school; but he had never had any contact or communication with any pupil; he 
had never confronted any pupil at the school in any way. That may well be no credit to him, 
and may indeed refl ect great credit on the vigilance of the school staff. The whole story is 
one which fi lls the court with the gravest unease. Nonetheless, we cannot escape giving an 
answer to the fundamental legal question . . . So, for this purpose, must the contents of the 
rucksack, which give a clear indication as to what the appellant may have had in mind, but 
do not throw light on whether he had begun to carry out the commission of the offence. On 
the facts of this case we feel bound to conclude that the evidence was not suffi cient in law 
to support a fi nding that the appellant did an act which was more than merely preparatory 
to wrongfully imprisoning a person unknown. In those circumstances we conclude that the 
appeal must be allowed and the conviction quashed.

Appeal allowed.

Th e Court of Appeal has avoided setting down any defi nite rule for the jury to apply, other 
than to say that the words ‘more than merely preparatory’ should be given their ‘plain mean-
ing’. Useful phrases that have been used by the judiciary to describe the actus reus of an 
attempt are ‘on the job’14 or ‘embarks on the crime proper’.15 In Moore v DPP16 Toulson LJ 
found the following quote from a Law Commission Report helpful:

To elaborate further, preparatory conduct by D which is suffi ciently close to the fi nal act to be 
properly regarded as part of the execution of D’s plan can be an attempt . . . In other words, it 
covers the steps immediately preceding the fi nal act necessary to effect D’s plan and bring 
about the commission of the intended offence.

Here are some indications which may however be gleaned from the facts of some of the 
cases, although they do not represent hard and fast rules:

If the defendant has done the last act before completing his off ence the (1) actus reus of 
an attempt will be made out.17 So if A shoots at B, but B ducks and so avoids the bullet, 
clearly A will have committed the actus reus of an attempt.
It is not necessary to show that the defendant has done the ‘last act’(2) 18 before commit-
ting the actual off ence.19 In other words even though the defendant may still have 
several actions to complete he or she may still be guilty of an attempt.

14 Osborn (1919) 84 JP 63.   15 Gullefer [1990] 3 All ER 882 (CA).
16  [2010] EWHC 1822 (Admin), para. 27.   17 Jones [1990] 1 WLR 1057 (CA).
18 A test proposed in Eagleton (1855) 6 Cox CC 559.   19 Gullefer [1990] 3 All ER 882 (CA).
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Simply because an act is one of a series of acts which will lead to the commission of the (3) 
crime does not mean that the act is necessarily suffi  cient to amount to attempt. Such 
acts will amount to preparation, but not necessarily more than mere preparation.20

In a crime of violence unless the defendant is face to face with the victim it is unlikely (4) 
that the act will be described as more than mere preparation.21 Unlikely, but not 
impossible. No doubt a terrorist who plants a bomb under a victim’s car will be held 
to have committed an attempt to kill, even though he or she has not met the victim.

When considering the actus reus of an attempt it is necessary to consider carefully the actus 
reus of the full off ence. In Toothill22 the defendant was charged with attempted burglary 
(with intent to rape). He had knocked on the door of the potential victim’s house and was 
arrested in the victim’s garden. He was guilty of an attempted burglary. Th is is because he 
was more than merely preparatory to entering the property as a trespasser (the actus reus of 
burglary).23 →3 (p.831)

Attempt by omission
Th e 1981 Act requires there to be ‘an act which is more than merely preparatory’. Th is seems 
to imply that an omission cannot constitute an attempt. Th is may seem obvious, but if a 
parent sees her child drowning and stands by doing nothing, but at the very last minute 
someone intervenes and rescues the child, can the parent be successfully prosecuted for 
attempting to murder the child? Aft er all, but for the fortunate intervention of the third 
party, the parent would be guilty of murder. We await defi nitive guidance from the courts 
on this question.

Is it possible to convict of an attempt if the attempt was successful?
Is it a defence to a charge of attempt if the defendant in fact succeeded? Th e answer (not sur-
prisingly) is that the defendant can still be convicted of an attempted off ence. Section 6(4) of 
the Criminal Law Act 1967 resolves the issue:

where a person is charged on an indictment with attempting to commit an offence or with 
any assault or other act preliminary to an offence, but not with the completed offence, then 
(subject to the discretion of the court to discharge the jury with a view to the preferment of 
an indictment for the completed offence) he may be convicted of the offence charged not-
withstanding that he is shown to be guilty of the completed offence.24

20 Gullefer [1991] Crim LR 576 (CA).   
21 Compare Kelly [1992] Crim LR 181 and Campbell (1990) 93 Cr App R 350 (CA).
22 [1998] Crim LR 876 (CA).
23 Th ere are quite a number of cases in which the Court of Appeal has considered the actus reus of an 

attempt. To get a wider fl avour of how they approach such cases read: Jones (1990) 91 Cr App R 351; Gullefer 
[1990] 3 All ER 882; Campbell [1991] Crim LR 268; Kelly [1992] Crim LR 181; Griffin [1993] Crim LR 514; 
Attorney-General’s Reference (No. 1 of 1992) [1993] Crim LR 274; Tosti [1997] Crim LR 746; Nash [1999] Crim 
LR 308.

24 Webley v Buxton [1977] QB 481 indicates that although s. 6(4) does not apply to summary off ences, the 
common law rule is the same and a defendant can be convicted of an attempt to carry out a summary off ence, 
even if in fact they have committed the full off ence.

where a person is charged on an indictment with attempting to commit an offence or with
any assault or other act preliminary to an offence, but not with the completed offence, then
(subject to the discretion of the court to discharge the jury with a view to the preferment of
an indictment for the completed offence) he may be convicted of the offence charged not-
withstanding that he is shown to be guilty of the completed offence.24
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What can be attempted?
It is possible to convict a defendant of attempting to commit any off ence except for the 
following:

Conspiracy (either common law or statutory conspiracy).(1) 25

Off ences of assisting an arrestable off ender or compounding an arrestable off ence.(2) 26

Off ences of aiding, abetting, counselling, or procuring the commission of an off ence.(3) 27

Summary only off ences. Th e explanation is that attempting to commit summary (4) 
only off ences (which are in their nature minor crimes) is not suffi  ciently serious to 
justify a criminal conviction. However, there are a few summary only off ences in 
respect of which the statute has explicitly28 stated that it is an off ence to attempt to 
commit them.29

Some commentators suggest that off ences where there is a more serious off ence with (5) 
the same actus reus cannot be attempted: for example, manslaughter. To intend to 
commit manslaughter one must intend to kill, which is attempted murder.
Th ere are complex provisions dealing with attempting to commit off ences abroad (6) 
which are not covered here.

. impossible attempts
Th e cases under consideration here are where a defendant is trying to commit an off ence 
which he or she cannot complete. Th e following situations need to be distinguished:

‘Legal impossibility’
Th e defendant is trying to perform an action which he or she believes to be illegal, but 
which is not. Th is is simply not an off ence. In Taaff e30 the defendant imported into the 
country packages which he believed contained foreign currency. He believed that it was 
illegal to import foreign currency, which it was not. He could not be convicted of attempt-
ing to import foreign currency. Similarly, if the defendant believed that taking topless 
photographs of his wife was an off ence he would not be convicted of attempting to commit 
the imaginary crime. Less straightforward is a case where the mistake is of civil law. For 
example, the defendant is attempting to damage property which he or she believes under 
civil law is someone else’s but which in fact is his or hers.31 Th ere are no cases directly on 
this situation.

25 Criminal Attempts Act 1981, s. 1(4). 26 Criminal Law Act 1967, ss 4(1) and 5(1).
27 R v Kenning [2008] EWCA Crim 1534. Although it should be noted that the Suicide Act 1961, s. 2(1), 

creates the off ence of aiding the commission of suicide, and it is therefore possible to attempt to aid the com-
mission of suicide. See Bohlander (2010a and 2010b) and Child (2010) for a debate on whether this provision 
is inconsistent with the off ences in the Serious Crime Act 2007, Part 2, see Chapter 15.

28 Bristol Magistrates’ Court, ex p E [1998] 3 All ER 798 (QBD) confi rmed that either way off ences can be 
attempted.

29 e.g. the Road Traffic Act 1988 (driving over the prescribed limit). 30 [1983] 2 All ER 625 (HL).
31 A slightly diff erent example is Haughton v Smith [1975] AC 476 (HL) where the defendant was charged 

with attempting to handle stolen goods. He handled the goods, but unknown to him they were not stolen.
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‘Impossibility through ineptitude’
Th is is where the defendant is trying to commit a crime but the means he or she is using are 
inadequate to commit the off ence. Th e defendant is clearly guilty. For example, Ray tries to 
poison Lucy’s tea, but puts in so little poison that it has no eff ect on her well-being. Clearly 
Ray is guilty of an attempt if he intended to kill Lucy.

More controversial is a much-debated hypothetical case where D sticks pins into a wax 
model of V genuinely believing that doing so will release evil powers which will kill V. If D is 
a devout believer he or she may think that sticking the pins into the model of V is as eff ective 
as stabbing V. Although there is a widespread view that the use of such ‘radically defi cient 
means’ to attempt should not amount to an attempted murder, it is in fact hard to explain 
how it is diff erent from the case where D shoots at V who is such a long way away that there 
is no way that a bullet could reach him or her. Th e best explanation is that off ered by Duff  
who argues that such conduct ‘failed to engage with the world as an attempt to commit [the] 
off ence’.32

‘Physical impossibility’
Here the reason for the failure is not the ineff ective means used, but is that the crime simply 
cannot be committed. For example D tries to kill V who he or she thinks is asleep, but is in 
fact dead. Or D plants seeds believing they will grow into a cannabis plant, but in fact he or 
she grows chives. In these cases the defendant can still be guilty. Th e law is governed by sec-
tion 1(2) and (3) of the Criminal Attempts Act 1981:

(2) A person may be guilty of attempting to commit an offence to which this section applies 
even though the facts are such that the commission of the offence is impossible.

(3) In any case where—

(a) apart from this subsection a person’s intention would not be regarded as having 
amounted to an intent to commit an offence; but

(b) if the facts of the case had been as he believed them to be, his intention would be 
so regarded, then, for the purposes of subsection (1) above, he shall be regarded as 
having had an intent to commit that offence.

Th e eff ect of these provisions is that what is key for the law on attempts in this area is the 
accused’s intention. For the purposes of impossible attempts the facts are taken to be the 
facts as the defendant believed them. So if the defendant believes he or she is dealing in 
illegal drugs he or she can be convicted of an attempted drug-dealing off ence, even if in fact 
what he or she is selling is chalk. He or she will be guilty of an attempt to deal in drugs.

DE F I N I T ION
Th e jury must ask whether on the facts as the defendant believed them to be he or she 
was doing an act which was more than merely preparatory to the commission of an 
off ence.

32 Duff  (1996: 398). Probably the term ‘facts’ in s. 1(3) could not be said to include beliefs as to what the 
law is.

(2) A person may be guilty of attempting to commit an offence to which this section applies 
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was doing an act which was more than merely preparatory to the commission of an 
off ence.



14 inchoate offences | 801

So if Max is dead, but Bob believes he is alive and approaches Max, intending to kill 
him, then the question is whether, if Max had been alive (that being what Bob believed), 
what Bob did was more than merely preparatory to killing him. →4 (p.842)

Th e leading case on impossible attempts is the following:

R v Shivpuri
[1987] AC 1 (HL)33

Pyare Shivpuri was arrested by customs offi  cers. He confessed that he was dealing in 
illegal drugs. However, on further analysis, it was found that the suitcase did not contain 
illegal drugs but snuff  and harmless vegetable matter. He was charged with an attempt 
to commit the off ence of being knowingly concerned in dealing with and harbouring 
prohibited drugs contrary to section 170(1)(b) of the Customs and Excise Management 
Act 1979. He appealed against his conviction on the basis that, as he did not have in his 
possession an illegal drug, he could not be charged in connection with an attempt to 
deal in such drugs. Th e Court of Appeal dismissed his appeal and he then appealed to 
the House of Lords.

Lord Bridge of Harwich

The certifi ed question granted . . . reads:

‘Does a person commit an offence under Section 1, Criminal Attempts Act, 1981, where, if the 
facts were as that person believed them to be, the full offence would have been committed by 
him, but where on the true facts the offence which that person set out to commit was in law 
impossible, e.g., because the substance imported and believed to be heroin was not heroin but a 
harmless substance?’

[Lord Bridge quoted section 1 of the Criminal Attempts Act 1981 and continued:]

Applying this language to the facts of the case, the fi rst question to be asked is whether the 
appellant intended to commit the offences of being knowingly concerned in dealing with and 
harbouring drugs of class A or class B with intent to evade the prohibition on their importa-
tion. Translated into more homely language the question may be rephrased, without in any 
way altering its legal signifi cance, in the following terms: did the appellant intend to receive 
and store (harbour) and in due course pass on to third parties (deal with) packages of heroin or 
cannabis which he knew had been smuggled into England from India? The answer is plainly 
Yes, he did. Next, did he, in relation to each offence, do an act which was more than merely 
preparatory to the commission of the offence? The act relied on in relation to harbouring was 
the receipt and retention of the packages found in the lining of the suitcase. The act relied on 
in relation to dealing was the meeting at Southall station with the intended recipient of one 
of the packages. In each case the act was clearly more than preparatory to the commission 
of the intended offence; it was not and could not be more than merely preparatory to the 
commission of the actual offence, because the facts were such that the commission of the 
actual offence was impossible. Here then is the nub of the matter. Does the ‘act which is 

33 [1986] 2 All ER 334, [1986] 2 WLR 988, [1986] Crim LR 536.

So if Max is dead, but Bob believes he is alive and approaches Max, intending to kill
him, then the question is whether, if Max had been alive (that being what Bob believed),
what Bob did was more than merely preparatory to killing him. →4 (p.842)

Lord Bridge of Harwich

The certifi ed question granted . . . reads:

‘Does a person commit an offence under Section 1, Criminal Attempts Act, 1981, where, if the
facts were as that person believed them to be, the full offence would have been committed by
him, but where on the true facts the offence which that person set out to commit was in law
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more than merely preparatory to the commission of the offence’ in s. 1(1) of the 1981 Act (the 
actus reus of the statutory offence of attempt) require any more than an act which is more 
than merely preparatory to the commission of the offence which the defendant intended to 
commit? Section 1(2) must surely indicate a negative answer if it were otherwise, whenever 
the facts were such that the commission of the actual offence was impossible, it would be 
impossible to prove an act more than merely preparatory to the commission of that offence 
and sub-ss (1) and (2) would contradict each other.

This very simple, perhaps over-simple, analysis leads me to the provisional conclusion 
that the appellant was rightly convicted of the two offences of attempt with which he was 
charged. But can this conclusion stand with Anderton v Ryan? The appellant in that case 
was charged with an attempt to handle stolen goods. She bought a video recorder believing 
it to be stolen. On the facts as they were to be assumed it was not stolen. By a majority the 
House decided that she was entitled to be acquitted. I have re-examined the case with care. 
If I could extract from the speech of Lord Roskill or from my own speech a clear and coherent 
principle distinguishing those cases of attempting the impossible which amount to offences 
under the statute from those which do not, I should have to consider carefully on which side 
of the line the instant case fell. But I have to confess that I can fi nd no such principle.

Running through Lord Roskill’s speech and my own in Anderton v Ryan is the concept of 
‘objectively innocent’ acts which, in my speech certainly, are contrasted with ‘guilty acts’ . . . 

If we fell into error, it is clear that our concern was to avoid convictions in situations 
which most people, as a matter of common sense, would not regard as involving criminal-
ity. In this connection it is to be regretted that we did not take due note of para 2.97 of the 
Law Commission Report, Criminal Law: Attempt and Impossibility in Relation to Attempt, 
Conspiracy and Incitement (1980) (Law Com no 102) which preceded the enactment of the 
1981 Act, which reads:

‘If it is right in principle that an attempt should be chargeable even though the crime which it is 
sought to commit could not possibly be committed, we do not think that we should be deterred by 
the consideration that such a change in our law would also cover some extreme and exceptional 
cases in which a prosecution would be theoretically possible. An example would be where a per-
son is offered goods at such a low price that he believes that they are stolen, when in fact they are 
not. If he actually purchases them, upon the principles which we have discussed he would be liable 
for an attempt to handle stolen goods. Another case which has been much debated is that raised in 
argument by Bramwell B. in Reg. v. Collins. If A takes his own umbrella, mistaking it for one belong-
ing to B and intending to steal B’s umbrella, is he guilty of attempted theft? Again, on the principles 
which we have discussed he would in theory be guilty, but in neither case would it be realistic to 
suppose that a complaint would be made or that a prosecution would ensue.’

The prosecution in Anderton v Ryan itself falsifi ed the Commission’s prognosis in one of the 
‘extreme and exceptional cases’. It nevertheless probably holds good for other such cases, 
particularly that of the young man having sexual intercourse with a girl over 16, mistakenly 
believing her to be under that age, by which both Lord Roskill and I were much troubled.

However that may be, the distinction between acts which are ‘objectively innocent’ and 
those which are not is an essential element in the reasoning in Anderton v Ryan and the 
decision, unless it can be supported on some other ground, must stand or fall by the valid-
ity of this distinction. I am satisfi ed on further consideration that the concept of ‘objective 
innocence’ is incapable of sensible application in relation to the law of criminal attempts. The 
reason for this is that any attempt to commit an offence which involves ‘an act which is more 
than merely preparatory to the commission of the offence’ but which for any reason fails, 
so that in the event no offence is committed, must ex hypothesi, from the point view of the 
criminal law, be ‘objectively innocent’. What turns what would otherwise, from the point of 
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view of the criminal law, be an innocent act into a crime is the intent of the actor to commit 
an offence. I say ‘from the point of view of the criminal law’ because the law of tort must 
surely here be quite irrelevant. A puts his hand into B’s pocket. Whether or not there is any-
thing in the pocket capable of being stolen, if A intends to steal his act is a criminal attempt, 
if he does not so intend his act is innocent. A plunges a knife into a bolster in a bed. To avoid 
the complication of an offence of criminal damage, assume it to be A’s bolster. If A believes 
the bolster to be his enemy B and intends to kill him, his act is an attempt to murder B, if he 
knows the bolster is only a bolster, his act is innocent. These considerations lead me to the 
conclusion that the distinction sought to be drawn in Anderton v Ryan between innocent and 
guilty acts considered ‘objectively’ and independently of the state of mind of the actor cannot 
be sensibly maintained.

 . . . 
I am thus led to the conclusion that there is no valid ground on which Anderton v Ryan can 

be distinguished. I have made clear my own conviction, which as a party to the decision (and 
craving the indulgence of my noble and learned friends who agreed in it) I am the readier to 
express, that the decision was wrong. What then is to be done? If the case is indistinguish-
able, the application of the strict doctrine of precedent would require that the present appeal 
be allowed. Is it permissible to depart from precedent under the 1966 Practice Statement 
Note ([1966] 3 All ER 77, [1966] 1 WLR 1234) notwithstanding the especial need for certainty 
in the criminal law? The following considerations lead me to answer that question affi rma-
tively. Firstly, I am undeterred by the consideration that the decision in Anderton v Ryan
was so recent. The 1966 Practice Statement is an effective abandonment of our pretention 
to infallibility. If a serious error embodied in a decision of this House has distorted the law, 
the sooner it is corrected the better. Secondly, I cannot see how, in the very nature of the 
case, anyone could have acted in reliance on the law as propounded in Anderton v Ryan in 
the belief that he was acting innocently and now fi nd that, after all, he is to be held to have 
committed a criminal offence. Thirdly, to hold the House bound to follow Anderton v Ryan 
because it cannot be distinguished and to allow the appeal in this case would, it seems to me, 
be tantamount to a declaration that the 1981 Act left the law of criminal attempts unchanged 
following the decision in Haughton v Smith [1975] AC 476. Finally, if, contrary to my present 
view, there is a valid ground on which it would be proper to distinguish cases similar to that 
considered in Anderton v Ryan, my present opinion on that point would not foreclose the 
option of making such a distinction in some future case.

I cannot conclude this opinion without disclosing that I have had the advantage, since the 
conclusion of the argument in this appeal, of reading an article by Professor Glanville Williams 
entitled ‘The Lords and Impossible Attempts, or Quis Custodiet Ipsos Custodies?’ [1986] 
CLJ 33. The language in which he criticises the decision in Anderton v Ryan is not conspicu-
ous for its moderation, but it would be foolish, on that account, not to recognise the force of 
the criticism and churlish not to acknowledge the assistance I have derived from it.

I would answer the certifi ed question in the affi rmative and dismiss the appeal.

Appeal dismissed.

So in this decision their Lordships overruled their own decision in Anderton v Ryan34 and 
held that if, on the facts as the defendant believed them to be, the defendant was doing 
something that was more than merely preparatory to the commission of the off ence, he or 
she can be convicted of an attempt. Shivpuri does much to clarify the law, and it is simple to 

34 [1985] AC 560 (HL).
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understand (although it is, of course, always diffi  cult for the jury to work out what was in fact 
going on inside the defendant’s mind). Shivpuri was applied in the case of R v S35 where it was 
held that a defendant could be convicted of attempting to aid and abet a suicide even though 
the victim had no intention of committing suicide, if the defendant believed they did.

Th ere is, however, one signifi cant area of doubt, and that is what ‘believe’ means here. 
What if D has sexual intercourse with V who consents to the sexual intercourse, but D is not 
sure whether V consents. Is this doubt enough for ‘believes’ in section 1(2) of the Criminal 
Attempts Act 1981? In other words for the purposes of section 1(2), in deciding whether the 
defendant had performed an act which was more than merely preparatory on the facts as the 
defendant believed them to be, are suspected beliefs suffi  cient?

. attempts and abandonment
Th ere is no case which yet accepts a defence of abandonment in English criminal law on 
attempts.36 So if the defendant has done an act which is more than merely preparatory, with 
intent to commit the full off ence, but changes his or her mind and runs off  at the very last 
minute, he or she could still be guilty of an attempt.37

QU E ST ION
Pete plans to have sexual intercourse with Emily. She has told him that she fancies 
him and Pete believes that this means she would like to have sexual intercourse with 
him. Pete kisses Emily, which she does not like, but she keeps quiet. When Pete starts 
to undress her, Emily pushes him away and says ‘Please stop’. Pete continues to try to 
undress her and Emily’s opposition becomes more vocal. Pete then is aware that Emily 
does not want sex and leaves. Has Pete committed any off ences?

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.
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37 Although the Crown Prosecution Service may decide not to prosecute him or her. 
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 serious crime act 
Th e Serious Crime Act 2007, Part 2, creates the following off ences:38

44 Intentionally encouraging or assisting an offence

(1) A person commits an offence if—

(a) he does an act capable of encouraging or assisting the commission of an offence; 
and

(b) he intends to encourage or assist its commission.

(2) But he is not to be taken to have intended to encourage or assist the commission of an 
offence merely because such encouragement or assistance was a foreseeable conse-
quence of his act.

45 Encouraging or assisting an offence believing it will be committed

A person commits an offence if—

(a)  he does an act capable of encouraging or assisting the commission of an offence; and

(b)  he believes—

(i)  that the offence will be committed; and

(ii) that his act will encourage or assist its commission.

46 Encouraging or assisting offences believing one or more will be committed

(1)  A person commits an offence if—

(a) he does an act capable of encouraging or assisting the commission of one or more of 
a number of offences; and

(b) he believes—

(i) that one or more of those offences will be committed (but has no belief as to 
which); and

(ii) that his act will encourage or assist the commission of one or more of them.

(2) It is immaterial for the purposes of subsection (1)(b)(ii) whether the person has any belief 
as to which offence will be encouraged or assisted.

(3) If a person is charged with an offence under subsection (1)—

(a) the indictment must specify the offences alleged to be the ‘number of offences’ men-
tioned in paragraph (a) of that subsection; but

(b) nothing in paragraph (a) requires all the offences potentially comprised in that number 
to be specifi ed.

(4) In relation to an offence under this section, reference in this Part to the offences specifi ed 
in the indictment is to the offences specifi ed by virtue of subsection (3)(a).

50 Defence of acting reasonably

(1) A person is not guilty of an offence under this Part if he proves—

(a) that he knew certain circumstances existed; and

(b) that it was reasonable for him to act as he did in those circumstances.

38 See Fortson (2008) for a helpful analysis of the Act.
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(2) A person is not guilty of an offence under this Part if he proves—

(a) that he believed certain circumstances to exist;

(b) that his belief was reasonable; and

(c) that it was reasonable for him to act as he did in the circumstances as he believed 
them to be.

(3) Factors to be considered in determining whether it was reasonable for a person to act as 
he did include—

(a) the seriousness of the anticipated offence (or, in the case of an offence under section 
44, the offences specifi ed in the indictment);

(b) any purpose for which he claims to have been acting;

(c) any authority by which he claims to have been acting.

Th ese provisions create three off ences which render a defendant liable for off ering encour-
agement or assistance, even where the off ence is not committed. Th ey provide, in eff ect, 
inchoate liability for accomplices. Th ey should therefore be read alongside Chapter 15 which 
deals with the law on accomplices. Th e key diff erence between these off ences and the law on 
accomplices is that for the latter the person encouraged or assisted must go on to commit 
an off ence. However, for these Serious Crime Act off ences there is no need to show that an 
off ence resulted. So if Ashleigh gives Bobby a gun and asks him to kill Stephanie, Ashleigh 
should be charged as an accomplice if Bobby does indeed go on to kill; but under the Serious 
Crime Act if Bobby refuses to do what Ashleigh asks. Th at said, if Bobby does go on to com-
mit murder there is no reason why Ashleigh would not be guilty of the Serious Crime Act 
off ence: it is simply not the most serious charge the prosecution could bring. →5 (p.828)

Th e three off ences are found in sections 44, 45, and 46 of the Act, quoted above. Th ey 
all involve doing ‘an act capable of encouraging or assisting the commission of an off ence’. 
Th ey diff er in the mens rea requirements. So fi rst we will discuss the actus reus requirements 
which are the same for all three off ences.

Doing an act which is capable of encouraging or assisting an off ence
Although the off ences do not require an actual crime to result, for all three of them the 
defendant must be shown to have done an act or omission39 which is ‘capable of encouraging 
or assisting an off ence’. So, if the defendant wants to encourage or help another commit a 
crime, but his or her act is so inept that it could not help anyone commit a crime, no off ence 
will be committed. However, this needs to be distinguished from a case where the defendant 
gives an act of encouragement or assistance which is in fact not helpful or encouraging, but 
if it was capable of being so could be an off ence.40 So, if Monica knows that Olive is planning 
to commit a murder, and posts her what she thinks is a bag of poison, but is in fact sugar, 
Monica could not be guilty of the off ence, because the sugar was not capable of assisting the 
murder. However, if she sent poison, but Olive decided not to use it, Monica could be guilty, 
because her act was capable of being of assistance. Th is seems to set the hurdle for these 
off ences very low: only on rare occasion will an act not be capable of assisting an off ence at 
all. Th e statute does not say that the assistance has to be a substantial assistance and so, pre-
sumably, an act which is capable of assisting the commission of an off ence to a small extent 

39 Section 47(8) makes it clear that omissions are included.   40 Section 47(9).

(2) A person is not guilty of an offence under this Part if he proves—

(a) that he believed certain circumstances to exist;

(b) that his belief was reasonable; and

(c) that it was reasonable for him to act as he did in the circumstances as he believed
them to be.

(3) Factors to be considered in determining whether it was reasonable for a person to act as
he did include—

(a) the seriousness of the anticipated offence (or, in the case of an offence under section
44, the offences specifi ed in the indictment);

(b) any purpose for which he claims to have been acting;

(c) any authority by which he claims to have been acting.
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could be suffi  cient for the off ence.41 Ormerod and Fortson suggest that ‘the most marginal of 
acts might suffi  ce’.42 Indeed it also seems from the wording of the act that there is no need for 
the other party to know that the defendant had done the act capable of assisting or encour-
aging the off ence. So in the example just discussed it would be irrelevant that Olive never 
received the package of poison. Monica’s act of sending the poison was capable of assisting 
the off ence and that is all that is required.

Th e court will consider whether there is encouragement looking at the broad context of 
the conversation. In R v James Jones43 a shopkeeper whose shop stocked smoking equipment 
gave considerable advice to a client on how to grow ‘tomatoes’. Th e prosecution argued that 
in reality the advice was about growing cannabis. Th e jury accepted this argument and con-
victed the defendant, a decision upheld on appeal.

Acts which help a person evade detection of an off ence they have committed might be 
thought not to amount to assistance of an off ence, but section 65(2) states that reducing the 
possibility of a criminal conviction can constitute assistance. Th is would suggest that help-
ing someone escape from the scene of a crime, or to destroy evidence could amount to one 
of the Part 2 off ences.44

Th e reference to ‘encouragement’ is ambiguous. If Mary tells Charles that she plans to 
kill Tom, and Charles says ‘Well done’; would that be suffi  cient? Or will the courts require 
something more than an expression of support to amount to encouragement? Section 65(1) 
states that threats or pressurizing someone can amount to encouragement.

Mens rea requirements: section 44
Th e off ences in sections 44, 45, and 46 all involve encouraging or assisting another to com-
mit an off ence, but there is a crucial diff erence in the mens rea required. For section 44 it 
must be shown that the defendant intended to encourage or assist in the commission of the 
off ence,45 while for section 45 or 46 the defendant needs simply to believe that the off ence will 
be encouraged.46 Th is makes section 44 a more serious off ence than the other two. Section 45 
or 46 would be appropriate where a person knows that what he or she is doing will assist or 
encourage, but does not particularly want to do so.

Th ere are a very complex set of provisions dealing with the question of whether the 
defendant (D) has to foresee that P (the person encouraged or assisted) will have the mens 
rea for the off ence. Section 44 requires proof that D intended to encourage or assist the com-
mission of an off ence by P. Th is suggests that D must intend that P will have the necessary 
mens rea of the off ence. Section 47(5), however, states that D will be guilty if he or she intends 
or foresees that P will have the necessary mens rea.47 If the off ence requires particular cir-
cumstances to be present then D must foresee or intend that that circumstances be present. 
So, to be guilty of the section 44 off ence in relation to a charge of rape it must be shown that 
D intended P to sexually penetrate V; intending or foreseeing that P had the mens rea for 

41 Ashworth (2009: 458). 42 Ormerod and Fortson (2009: 391).
43 R v James Jones [2010] EWCA Crim 925.
44 However, s. 65(3) makes it clear that failure to respond to a police offi  cer’s request for assistance is not 

included.
45 Section 44(2) makes it clear that foreseeing that the act will be of assistance or encouragement is not 

enough for s. 44, there must be an intention.
46 Section 47(2) makes it clear it is enough that the defendant wanted the other person to do the acts which 

would amount to an off ence; the defendant does not have to know the conduct is a particular crime.
47 Section 47(5) also provides that D will be guilty if P lacks mens rea, but D would have the required fault 

if D had done the act. Th is provision is designed to deal with a case of innocent agency (see p.855).
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rape and intending or foreseeing that V would not consent. To summarize, the mens rea for 
section 44 is that D:

Intended to assist or encourage the commission of the off ence.• 

Foresaw or intended that P would have the • mens rea for the off ence.
Foresaw or intended that any circumstances which are elements of the • actus reus of the 
off ence that is assisted or encouraged will be present.

Th ere is some ambiguity over a case where the off ence the defendant intends to encour-
age or assist is impossible. For example, what would the position be if Tracy encouraged 
Simon to kill Valerie, but Valerie was already dead. One reading of the statute is that as 
Tracy intended to encourage a murder and the acts were capable of encouraging a murder 
the off ence is made out. Although it might be argued that the acts were not capable of 
encouraging ‘the murder of Valerie’ as that was an impossible off ence. It is submitted that 
in such a case the correct charge would be an attempt to do an act capable of assistance or 
encouragement.48

Mens rea requirements: section 45
As already mentioned section 45 is to be used where the defendant (D) believes that the act 
will be of assistance or encouragement and that the off ence will be committed. Th ere is no 
need to show that D wants the off ence to be committed. It is not made clear what degree of 
foresight would be suffi  cient. If a shopkeeper sells a kitchen knife to a dodgy looking cus-
tomer, aware there is a risk that the knife will be used for the crime, would that be suffi  cient? 
As the statute refers to a belief that the off ence will be committed, this indicates that a sus-
picion or fear will not be enough. Andrew Ashworth suggests that ‘a belief is to act without 
any signifi cant doubt on the matter.’ 49 If the court follows that approach, which is the most 
natural reading of the section, the off ence will not be as broad as might fi rst be thought.

Schedule 3 to the Serious Crime Act lists a series of off ences to which section 45 cannot 
apply. Th is includes conspiracies, attempts, and some statutory incitement off ences.

Mens rea requirements: section 46
Th is off ence is designed to deal with a situation where D encourages or assists P in commit-
ting a crime, but is unaware which crime P might commit. Th e section 46 off ences involve D 
doing an act which is capable of encouraging or assisting one of a range of off ences, believ-
ing that one of those off ences will be committed. Th e mens rea is that D must believe his or 
her act will encourage or assist the commission of one of the off ences. He or she must also 
believe that one of the off ences will be committed. As discussed in relation to section 45, the 
reference to a belief that the off ence ‘will be committed’ indicates there is a very strong belief 
that the off ence will occur. A belief that an off ence might occur will be insuffi  cient. Also the 
section 46 off ence will be made out if D believes one of a range of off ences will be committed, 
but he is unsure which one it will be.50

In the following passage David Ormerod and Rudi Fortson seek to explain the mens rea 
required for the three off ences:

48 Section 47(8)(c) indicates that an attempt is included within the defi nition of the substantive off ence.
49 Ashworth (2009: 460).   50 Section 47(4).
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D. Ormerod and R. Fortson, ‘Serious Crime Act 2007: The Part 2 Offences’ [2009] 
Criminal Law Review 389 at 404–8

(v) Mens rea elements

The principal differences between the new offences lie in the respective requirements. Each 
offence comprises a number of distinct mens rea elements:

D’s mens rea as to his own conduct; •

D’s mens rea as to the assistance or encouragement that his conduct will provide; •

D’s mens rea as to whether the anticipated offence will be committed by P; •

D’s mens rea about P’s likely mens rea if P were to commit the offence that D anticipates  •
P will; and

D’s awareness of the existence of the proscribed circumstances and/or consequences  •
of the offence that D anticipates that P will commit.

In order to identify the precise mens rea for each offence it is necessary to consider the 
language of ss.44–46 and, equally importantly, the extremely convoluted provisions of s.47. 
As noted, in interpreting the relevant mens rea it is useful to construe the actus reus of the 
anticipated offence as comprising external elements of (i) conduct, (ii) circumstances and (iii) 
consequences. This excessively technical approach to mens rea is drawn largely from the 
Law Commission’s proposals in LC 300.

(a) D’s mens rea as to his conduct. For each of the offences, D must intend to perform 
the conduct capable of encouraging P (for example, supplying a gun to P). This limb of the 
mens rea for the offences is not satisfi ed on proof of mere recklessness or negligence as to 
whether D’s act might assist P, for example, where D leaves his gun in an unlocked cupboard 
and P helps himself to it.

(b) Mens rea as to the encouragement or assistance his conduct will provide. Under s.44 
D must intend his acts to assist or encourage the commission of an offence. Under ss.45 
and 46 it is suffi cient that he believes they will (not might) assist or encourage. Each term 
deserves elaboration.

Intention

In relation to the s.44 offence, s.44(2) makes clear that “intention” is not satisfi ed by proof 
that the encouragement was a foreseeable consequence of the act. The provision is designed 
to make clear that the defendant’s “intention” refers to his purpose and that the concept of 
“virtually certain consequences” has no part to play here. Thus, D might lend a gun to P and 
yet it might not have been D’s purpose (intention) that, by giving the gun to P, the latter would 
use it to rob a bank, notwithstanding that it was “virtually certain” that P would do so. The 
section fails to make that as clear as it might. There is a further problem with the specifi c 
defi nition in relation to s.44. Because purposive intent is required here, but not commonly 
elsewhere in the criminal law (where oblique intent will usually suffi ce), jurors will be faced 
with two defi nitions of the same word in many cases to which s.44 applies, for example at 
the joint trial of D and P where D assisted by supplying the gun for P to murder V.

Belief

In s.45 D must believe that his act that is capable of assisting or encouraging will assist or 
encourage the anticipated offence and in s.46 that it will assist or encourage one of the 
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possible anticipated offences. Belief is a mens rea concept which has given rise to diffi culty 
in interpretation throughout the criminal law and its boundaries remain ambiguous, lying as 
it does between the equally vague concepts of suspicion and knowledge. No defi nition of 
“belief is attempted in the Act. It seems safe to assume that “belief” constitutes a state of 
subjective awareness short of knowledge, but greater than mere suspicion. Thus, in Hall, the 
Court of Appeal spoke of “belief” in the following terms:

“Belief, of course, is something short of knowledge. It may be said to be the state of mind of a 
person who says to himself: ‘I cannot say I know for certain that [the circumstance exists] but there 
can be no other reasonable conclusion in the light of all the circumstances, in the light of all that I 
have heard and seen.’ ”51

In Moys the court suggested that the question whether D knew or believed that the pro-
scribed circumstance existed, is a subjective one, and that suspicion, even coupled with the 
fact that D shut his eyes to the circumstances, is not enough. By way of contrast, although 
in secondary liability the courts purport to apply a test of “knowledge” of what P might do, 
in practice they apply a much lower mens rea requirement satisfi ed by contemplation of the 
risk of a real possibility that P will commit it.

Whether the courts will be as prepared to dilute the meaning of belief in the context of the 
present offences is unclear. It is submitted that the offences are already broad enough, and 
that the principle of construing criminal statutes narrowly ought to apply.

(c) D’s mens rea as to whether the anticipated offence will be committed by P. Again this 
mens rea element differs slightly for each offence. Under s.44 it is clear that D must intend 
the offence to be committed whilst under s.45 it is suffi cient if he believes it will (not might) 
be committed and under s.46 that D believes that one or more of those offences will be com-
mitted (but has no belief as to which). Intention and belief share the meanings discussed in 
the previous paragraph.

(d) D’s mens rea as to P’s mens rea with regard to the conduct element of the offence. 
There is a further, crucial limb of the mens rea of each of the three offences under Pt 2 and 
this, in ordinary language, concerns D’s state of mind in relation to what he anticipates P will 
do (i.e. with regard to the conduct element of the anticipated offence) and with what state of 
mind. In relation to all three offences, the mens rea is satisfi ed by D’s belief that P will act with 
the requisite mens rea for the commission of the anticipated offence (s.47(5)(a)(i)) or, that D 
is reckless whether P will so act (s.47(5)(a)(ii)). Two criticisms can be made of this element 
of the mens rea. First, discovering that this is the mens rea is no easy task. For example, 
s.44 requires that D intended to encourage or assist the commission of an “offence”. That 
must be construed in accordance with s.47(2), “it is suffi cient to prove that [D] intended 
to encourage or assist the doing of an act which would amount to the commission of an 
offence”. Thus, D’s intention must relate to “an act” that would be done by P which consti-
tutes the conduct element only of the actus reus of the anticipated offence. Thereafter, D’s 
liability turns on his state of mind—not P’s—in relation to the anticipated offence elements 
of conduct (e.g. appropriating property), circumstances (e.g. belonging to another) and con-
sequences. Section 47(5) and (8) provides [emphasis added]:

“(5) (a) if the offence is one requiring proof of fault, it must be proved that—

(i)   D believed that, were the act to be done, it would be done with that fault;

(ii) D was reckless as to whether or not it would be done with that fault; or

(iii) D’s state of mind was such that, were he to do it, it would be done with that fault; and

51 Hall (1985) 81 Cr App R 260 at 264, [1985] Crim LR 377.
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(8) Reference in this section to the doing of an act includes reference to—

a failure to act;(a) 

the continuation of an act that has already begun;(b) 

an attempt to do an act (except an act amounting to the commission of the offence of (c) 
attempting to commit another offence).”

It is important to recall that the expression “doing of an act” in s.47(8) refers to the act of the 
perpetrator (P)—not the actions of D.

The second criticism of the element of mens rea is that “recklessness” suffi ces for such 
broad-reaching inchoate offences. This might strike some readers as surprising, particularly 
as the concept of recklessness is not expressly mentioned in the Law Commission’s draft 
Bill. However, it is arguable that the Law Commission did not need to make explicit refer-
ence to “recklessness” given that it had recommended that defendants ought to be liable if 
they are “prepared for a criminal act to be done not caring whether or not the circumstances 
element of the offence is present”. The Law Commission did not think it necessary to make 
specifi c provision in its draft Bill to embrace “indifference”, believing that the wording of 
cl.1(2)(a) and cl.2(3)(a)—on which s.47(5)(a)(i) and s.47(5)(a)(iii) are modelled—was adequate 
to capture such cases.

By s.47(5)(a)(iii) it is also suffi cient if D would have mens rea were he to commit the antici-
pated crime even though he does not believe and is not reckless as to whether P would have 
it. For example, D encourages P to rape V. P has sex with V but lacks mens rea for rape. D is 
guilty of encouraging rape if D had the mens rea for rape (as for example in Cogan and Leak). 
Where this sub-paragraph is relied on, D is to be assumed to be able to do the act in ques-
tion, so there is no defence of impossibility for him (s.47(6)). In this example, D can therefore 
be guilty for assisting or encouraging rape even if D is a woman. This goes further than the 
common law.

(e) D’s mens rea as to circumstances and consequences of the anticipated crime. The fi nal 
element of mens rea relates to D’s state of mind as to the proscribed circumstances and con-
sequences of the offence he anticipates. Once again we must return to the tortuous s.47. By 
s.47(5)(b) if the offence is one requiring proof of particular circumstances or consequences 
(or both), it must be proved that:

“(i) D believed [intended or believed: s.44] [believed: ss.45 and 46] that, were the act to be 
done, it would be done in those circumstances or with those consequences; or

(ii) D was reckless as to whether or not it would be done in those circumstances or with 
those consequences.” (Emphasis added.)

The effect of this is best explained by a series of examples. If D encourages P to have 
sex with V (aged 12), for s.44 D must intend, or believe, or be reckless as to whether the 
child whom he has encouraged P to touch sexually would be under 13 if the act (by P) was 
done (circumstances). As a second example, in a case where D2 encourages or assists P 
to use violence on V, D2 would only be liable for assisting or encouraging murder under 
s.44 if he intended, believed or was reckless as to the consequence (V’s death) arising. As 
a further example, if D3 writes a letter to P, encouraging P to break V’s window, to be liable 
D3 must believe, (or intend under s.44) or be reckless as to the consequence (V’s property 
being damaged) arising. Explaining these elements and rules to a jury will be no mean 
achievement.
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Defences
Th e Act provides a defence for a person acting reasonably. Th is is explained in section 50:

(1) A person is not guilty of an offence under this Part if he proves—

(a) that he knew certain circumstances existed; and

(b) that it was reasonable for him to act as he did in those circumstances.

(2) A person is not guilty of an offence under this Part if he proves—

(a) that he believed certain circumstances to exist;

(b) that his belief was reasonable; and

(c) that it was reasonable for him to act as he did in the circumstances as he believed 
them to be.

(3) Factors to be considered in determining whether it was reasonable for a person to act as 
he did include—

(a) the seriousness of the anticipated offence (or, in the case of an offence under section 
46, the offences specifi ed in the indictment);

(b) any purpose for which he claims to have been acting;

(c) any authority by which he claims to have been acting.

Th is section is particularly relevant for shopkeepers and others supplying items to the pub-
lic, aware that it is possible the items they supply could assist an off ence. If a shopkeeper sells 
a knife to a threatening individual, realizing that it could be used in a crime, the shopkeeper 
will have to rely on the jury fi nding his or her conduct reasonable.

Section 51 provides that if an off ence is designed to protect a particular category of per-
sons then they cannot be charged under the Serious Crime Act, Part 2 off ences. Th is is most 
relevant in the case of sexual off ences against children because it means that a child cannot 
be charged with encouraging a sexual off ence against him or herself.

Assessment of the Act
David Ormerod and Rudi Fortson suggest that Part 2 of the Serious Crime Act 2007 ‘creates 
some of the most convoluted off ences in decades’ and refer to their ‘excessive complexity’ and 
‘unwarranted incoherence’.52 Th ese comments must be read in the light of the fact that they 
replaced the common law off ence of incitement, which itself was notoriously complex. Th at 
said, it is hard not to agree with Ashworth’s observation that ‘simplicity and clarity were not 
high on the draft sman’s agenda’.53 While complexity might be a price one is willing to pay for 
clarity in the law, here there is the double whammy of both complexity and ambiguity.

 conspiracy

DE F I N I T ION
A conspiracy is an agreement by two or more people to engage in a course of conduct 
which amounts to a criminal off ence (or corrupt public morals or fraud).

52 Ormerod and Fortson (2009: 389).   53 Ashworth (2009: 462).

(1) A person is not guilty of an offence under this Part if he proves—

(a) that he knew certain circumstances existed; and

(b) that it was reasonable for him to act as he did in those circumstances.

(2) A person is not guilty of an offence under this Part if he proves—

(a) that he believed certain circumstances to exist;

(b) that his belief was reasonable; and

(c) that it was reasonable for him to act as he did in the circumstances as he believed
them to be.

(3) Factors to be considered in determining whether it was reasonable for a person to act as
he did include—

(a) the seriousness of the anticipated offence (or, in the case of an offence under section
46, the offences specifi ed in the indictment);

(b) any purpose for which he claims to have been acting;

(c) any authority by which he claims to have been acting.

DE F I N I T ION
A conspiracy is an agreement by two or more people to engage in a course of conduct 
which amounts to a criminal off ence (or corrupt public morals or fraud).
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. the nature of conspiracy
It is an off ence to conspire to commit:

any criminal off ence,(1) 54 including aiding, abetting, counselling, procuring, or inciting 
an off ence.55 Th ese are known as statutory conspiracies;
a small number of activities which are not in and of themselves illegal, but which (2) 
common law has decreed it is an off ence to conspire to commit. Th ey are:
(a) to defraud; and
(b) (maybe) to do an act which corrupts public morals.

Th ese are known as common law conspiracies.
Th e vast majority of conspiracies are, therefore, statutory conspiracies, although a few are 

common law conspiracies. Th ere is no rational reason why there should be these two catego-
ries of conspiracies, except to annoy law students. Th e distinction is particularly unfortu-
nate because the law governing statutory conspiracies and common law conspiracies diff ers. 
Th e basis for the distinction between these two kinds of conspiracy is found in the wording 
of the Criminal Law Act 1977. Under section 1(1) it is an off ence to agree to commit any 
off ence. Section 5(1) and (2) reads as follows:

(1) Subject to the following provisions of the section, the offence of conspiracy at common 
law is hereby abolished.

(2) Subsection (1) above shall not affect the offence of conspiracy at common law so far as 
relates to conspiracy to defraud.

Th is was interpreted by the House of Lords in Ayres56 to mean that all conspiracies which 
involve an agreement to commit a criminal off ence are statutory conspiracies and cannot be 
common law conspiracies. →6 (p.844)

. statutory conspiracies

DE F I N I T ION
To constitute a conspiracy there must be:

an agreement;(1) 
the agreement must be to pursue a course of conduct that will involve the commis-(2) 
sion of a crime;
the parties must intend to do the act which is required for the off ence and must (3) 
intend or know that the circumstances within the actus reus exist.

54 Th e consent of the Director of Public Prosecutions is required before a charge of conspiracy to commit 
a summary off ence can be brought (Criminal Law Act 1977, s. 4(1)).

55 See e.g. Booth [1999] Crim LR 144.   56 [1984] AC 447 (HL).

(1) Subject to the following provisions of the section, the offence of conspiracy at common
law is hereby abolished.

(2) Subsection (1) above shall not affect the offence of conspiracy at common law so far as
relates to conspiracy to defraud.

DE F I N I T ION
To constitute a conspiracy there must be:

an agreement;(1) 
the agreement must be to pursue a course of conduct that will involve the commis-(2)
sion of a crime;
the parties must intend to do the act which is required for the off ence and must(3) 
intend or know that the circumstances within the actus reus exist.
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Section 1(1) of the Criminal Law Act 1977 (as amended by section 5 of the Criminal Attempts 
Act 1981) provides:

Subject to the following provisions of this part of this Act, if a person agrees with any other 
person or persons that a course of conduct shall be pursued which, if the agreement is car-
ried out in accordance with their intentions, either—

(a) will necessarily amount to or involve the commission of any offence or offences by one or 
more parties to the agreement, or

(b) would do so but for the existence of facts which render the commission of the offence or 
any offences impossible,

he is guilty of conspiracy to commit the offence or offences in question.

Th is statutory defi nition indicates that a conspiracy is made up of the following elements:

An agreement
Th e need for an agreement
Th e key element of the actus reus of the off ence of conspiracy is an agreement. Th e parties 
must have reached a decision to carry out the unlawful plan as a joint project. Th ey must 
have gone beyond the stage of negotiation and reached the stage where there is an agree-
ment.57 It is not necessary to show that every member of the conspiracy has communicated 
with every other. What needs to be shown is that the common purpose has been communi-
cated by the defendant to at least one other party to the conspiracy.58 If Steve is aware that 
Jonathan and Bryony are conspiring to commit a crime and he does things to help them, 
this does not make him a conspirator: he must enter some kind of agreement with Jonathan 
and Bryony.59 In some cases it can be diffi  cult to decide whether many people happen to be 
pursuing the same crime independently (e.g. several members of the public carrying out the 
same kind of fraud on a company) or whether they are acting in concert.60

Once the parties have reached an agreement the actus reus of a conspiracy has occurred.61 
Th erefore, if the parties agree to commit a crime, but then later decide not to go ahead 
with the plan, they may be convicted of a conspiracy.62 Indeed the parties can be guilty 
of a conspiracy even though they have not taken any steps to implement the agreement.63 
Lord Nicholls in Saik64 was very clear about this: ‘Th e off ence therefore lies in making an 
agreement. Implicitly, the subsection requires also that the parties intend to carry out their 
agreement. Th e off ence is complete at that stage. Th e off ence is complete even if the parties 
do not carry out their agreement.’

As long as the parties have reached a clear agreement to commit an off ence it is not 
necessary to show that they have agreed all of the details of the plan. Two people may be 
guilty of conspiring to burgle, even though they are yet to agree where and when they 
will commit that crime. It is also a conspiracy to reach a conditional agreement. It would, 

57 Walker [1962] Crim LR 458; Mills (1963) 47 Cr App R 49 (CA).
58 Ardalan [1972] 2 All ER 257 (CA).
59 Griffiths (1965) 49 Cr App R 94 (CA); contra Meyrick (1929) 21 Cr App R 523 (CA).
60 A person can be guilty of conspiracy by joining together with others who have already agreed to com-

mit a crime (Zezev [2002] Crim LR 648 (CA)).
61 Hussain, Bhatti and Bhatti [2002] Crim LR 407 (CA). 62 Th omson (1965) 50 Cr App R 1 (CA).
63 DPP v Nock [1978] AC 979 (HL). 64 [2006] UKHL 18, para. 3.

Subject to the following provisions of this part of this Act, if a person agrees with any other 
person or persons that a course of conduct shall be pursued which, if the agreement is car-
ried out in accordance with their intentions, either—

(a) will necessarily amount to or involve the commission of any offence or offences by one or
more parties to the agreement, or

(b) would do so but for the existence of facts which render the commission of the offence or
any offences impossible,

he is guilty of conspiracy to commit the offence or offences in question.
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therefore, be a conspiracy to burgle if the agreement were that ‘if the house is unoccupied 
we will burgle it’.65

Who can be the parties to a conspiracy?
To amount to a conspiracy there must be at least two parties to the agreement. However, 
agreements between certain people cannot be a conspiracy:

An agreement between a husband and wife(1) 66 or civil partners is not a conspiracy 
(Criminal Law Act 1977, section 2(2)(a)).67 However, an agreement between a wife, a 
husband, and a third party can be.68 Th e explanation for this rule is that the criminal 
law seeks to protect marital privacy.
An agreement between one person and a person under the age of criminal responsi-(2) 
bility cannot amount to a criminal conspiracy.69

An agreement between the defendant and the intended victim(3) 70 of the crime is not a 
criminal conspiracy.71 So if D agrees with V illegally to cut off  V’s leg this does not 
amount to a conspiracy. However, it appears that if D conspires with others that drugs 
will be supplied to him or her, he or she can be guilty of a conspiracy.72

Th ere can be no conspiracy if the only two parties to the agreement are a company (4) 
and the director of that company who is solely responsible for the conduct of the 
company’s business.73

Th ere must be at least two parties to the agreement who have the necessary mens rea for 
a conspiracy. If only one party has the mens rea then there cannot be a conspiracy. For 
example, if one party but not the other is aware of a fact that makes the proposed course of 
conduct illegal then there will be no conspiracy. If all parties to the alleged conspiracy are 
charged together it is not open to the jury to convict only one of them, unless the evidence 
against that one conspirator is markedly stronger than the evidence against the others, and 
the jury is convinced the person convicted conspired with someone, even if they are not sure 
who that was.74

An agreement to commit a crime
Th e conspirators must agree on a course of conduct which constitutes the actus reus of a 
crime. It is possible to conspire to attempt or to conspire to conspire. However, a conspiracy 
to aid, abet, counsel, or procure an off ence is not itself a crime according to Kenning.75

But what exactly must the conspirators know if they are to be said to have agreed to com-
mit a crime?

65 O’Hadhmaill [1996] Crim LR 509 (CA).
66 Th is rule does not apply to an unmarried cohabiting couple.
67 Of course, if a husband and wife go on to commit a crime they will be guilty of the substantive off ence.
68 Chrastny [1991] 1 WLR 1381 (CA). 69 Criminal Law Act 1977, s. 2(2)(b).
70 Th e word ‘victim’ is not defi ned in the Criminal Law Act 1977.
71 Criminal Law Act 1977, s. 2(2)(c). 72 Drew [2000] 1 Cr App R 91 (CA).
73 McDonnell [1966] 1 QB 233.
74 Section 5(8) and (9) of the Criminal Law Act 1977; Roberts (1983) 78 Cr App R 41.
75 [2008] EWCA Crim 1534. It is, however, possible to convict someone of conspiring to commit a statu-

tory off ence whose actus reus involves aiding or abetting something (e.g. aiding and abetting another’s sui-
cide (Reed [1982] Crim LR 819 (CA))).
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(1) Th ere is no need to show that the conspirators knew that their proposed course of 
conduct amounted to a crime.76

(2) Th e parties must intend the consequences of their actions which are parts of the 
actus reus. For example, it is not enough for a charge of a conspiracy to kill to show that 
the parties agreed to put poison in the victim’s cup of tea; they must also intend the vic-
tim to die as a result.77 If the agreement is to put poison in the victim’s cup of tea with the 
intention of causing discomfort to the victim, but the victim dies, there is no conspiracy 
to kill78 simply because the parties did not agree to kill. Even if the conspirators foresaw 
the risk that their conduct might kill a victim, there is no conspiracy to murder unless 
they intended the death.79 Some doubt over the law as stated in this paragraph now exists 
as a result of the decision in R v Saskavickas,80 where it was suggested that reckless-
ness would be suffi  cient. However, subsequently, in R v Harmer81 and Ali82 the Court of 
Appeal confi rmed the standard approach that the defendants must know or intend the 
facts to exist.

(3) Knowledge of essential facts. Th e conspirators must be aware of any circumstances 
which form part of the actus reus and therefore render their proposed conduct illegal or 
intend those facts to exist.83 If two people reach an agreement to grow some plants una-
ware that the plants are cannabis or agree to have intercourse with a woman, being unsure 
whether or not she will consent, they will not be guilty of a conspiracy because they do not 
know84 the circumstantial facts which are essential to the conspiracy. Th e Court of Appeal 
applied this reasoning in fi nding that an agreement to import Class B drugs is not suffi  cient 
to justify a conviction for an agreement to import Class A drugs.85

(4) Mistaken beliefs of the conspirators. Th e conspirators will be judged on their planned 
actions, not what actually happened. For example, if the parties agreed to plant seeds, believ-
ing that they would produce cannabis plants, but in fact the seeds were parsnip seeds, they 
would be guilty of a conspiracy to produce cannabis.

(5) Intention to commit a more serious crime. If D agrees with A to commit crime X, but 
secretly intends to commit a more serious crime, then D will be guilty of conspiring to com-
mit crime X. However, if D agrees with A to commit crime X, but in fact intends to commit a 
lesser crime (e.g. D agrees with A to kill V, but intends just to beat V up) he or she will not be 
guilty of a conspiracy to commit crime X.86 If they have both agreed to commit an off ence, 
but diff er over some details, this will not aff ect their criminal liability. So if one conspirator 
thought that the agreement was to produce one kind of Class A drug and the other conspira-
tor thought the agreement was to produce a diff erent kind of Class A drug, they could be said 
to be both guilty of conspiring to produce a Class A drug.87

76 Churchill v Walton [1967] 2 AC 224 (HL).
77 An intention to cause grievous bodily harm is therefore insuffi  cient for a conspiracy to murder (Siracusa 

(1990) 90 Cr App R 340, 350).
78 Although they may be guilty of murder.
79 Although there might be a conspiracy to poison (Off ences Against the Person Act 1861, ss 23 and 24).
80 [2004] EWCA Crim 2686. 81 [2005] EWCA Crim 1. 82 [2005] Crim LR 864.
83 Saik [2006] UKHL 18.
84 In the rape example they suspect, but do not know, that the victim will not consent.
85 Taylor [2002] Crim LR 205 (CA), although the Court of Appeal added that if one person thought that 

the agreement was to produce Class A drugs and the other thought it was to produce Class B drugs there 
could be no conspiracy.

86 Barnard (1980) 70 Cr App R 28. 87 Broad [1997] Crim LR 666 (CA).
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Th e plan must necessarily involve the commission of a crime by 
one or more of the parties
Section 1(1) of the Criminal Law Act 1977 makes it clear that the plan must necessarily 
involve the commission of a crime. Th ere are two points to consider further:

(1) Th e agreement must be that at least one of the parties to the conspiracy will com-
mit the crime. So if a gang reaches an agreement that its leader will commit a crime, but 
the leader is not present at the meeting and so is not a party to the agreement, there is no 
conspiracy.

(2) Th e proposed course of conduct must necessarily involve the commission of a crime. 
Th e word ‘necessarily’ is problematic.88 Very few agreements will inevitably involve the 
commission of the crime, not least because the conspirators are likely explicitly or implic-
itly to agree that the plan will not go ahead if there is a police offi  cer at the scene of the 
crime. Fortunately the courts have refused to treat the word ‘necessarily’ in a strict way. Lord 
Nicholls in Saik89 explained: ‘A conspiracy to rob a bank tomorrow if the coast is clear when 
the conspirators reach the bank is not, by reason of this qualifi cation, any less a conspiracy 
to rob. In the nature of things, every agreement to do something in the future is hedged 
about with conditions, implicit if not explicit.’ In Jackson90 four members of a gang arranged 
to shoot one of their members (W) in the leg. W was on trial for burglary and the hope was 
that the judge would be sympathetic to W because of his leg injury and pass a lower sentence 
than he would otherwise. Th ey were charged with a conspiracy to pervert the course of 
justice. Th e conspirators argued that their plan did not necessarily involve the perversion 
of justice because W might have been acquitted of the off ence. Th e Court of Appeal focused 
on the words ‘if the agreement is carried out in accordance with their intentions’ and held 
that the question to ask was if the ‘plan worked’ would an off ence be committed? Here, if the 
plan worked, W would receive a lesser sentence. Th e Court of Appeal in Jackson expressly 
rejected an argument that ‘necessarily’ meant inevitably. Indeed the point was made that the 
conspirators might think that it was extremely unlikely that their plan would work but could 
still be held to have conspired to commit an off ence.

Th e Court of Appeal in Jackson gave as an example of a plan which would not necessarily 
involve the commission of an off ence an agreement by two people to drive to Edinburgh 
within a certain time which could be achieved if the traffi  c was especially light, but if the 
traffi  c congestion was at normal levels would require the parties to break the speed lim-
its. In O’Hadhmaill 91 a man was charged with conspiring to cause an IRA explosion if the 
peace talks failed. He argued that he had not agreed on a course of conduct which neces-
sarily amounted to an off ence. He was convicted, which the Court of Appeal subsequently 
upheld.

QU E ST ION
Tom and Una agree to rob a bank. Tom suggests that if a police offi  cer tries to arrest 
them they will kill him. Is this a conspiracy to kill? (Consider whether this is closer to 
O’Hadhmaill or closer to the drivers to Edinburgh discussed in Jackson.)

88 Notably it is omitted from the Draft  Criminal Code.   89 [2006] UKHL 18, para. 5.
90 [1985] Crim LR 444 (CA).   91 [1996] Crim LR 509 (CA).

QU E ST ION
Tom and Una agree to rob a bank. Tom suggests that if a police offi  cer tries to arrest
them they will kill him. Is this a conspiracy to kill? (Consider whether this is closer to
O’Hadhmaill or closer to the drivers to Edinburgh discussed in Jackson.)
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Intention that the plan be carried out
We have already seen that the parties’ plan must involve the commission of an off ence and 
that this requires them to know of any facts or circumstances which are aspects of the actus 
reus. Suspicion that the facts or circumstances might exist is insuffi  cient.92 However, the 
mens rea for a conspiracy goes further than this and requires each defendant to intend the 
conspiracy to be carried out. Th is is so even if the crime is one of strict liability.93 It appears 
that foresight of a result as virtually certain can amount to intention, along the lines of the 
Woollin decision.94

Th is intent requirement appears to be straightforward. But this element of the off ence was 
thrown into doubt by the following decision of the House of Lords in Anderson:95

R v Anderson
[1986] AC 27 (HL)96

William Anderson was convicted of conspiring with others to eff ect the escape of 
Ahmed Andaloussi, a prisoner at Lewes Prison. Th e prosecution alleged that Anderson 
had been paid £20,000 for his part in the escape plan. He was to purchase and supply 
diamond wire of a kind capable of cutting through metal bars. Th is was to be smug-
gled into the prison by other conspirators. In fact, shortly aft er receiving the £20,000 
Anderson was injured in a car accident and unable to supply the wire in pursuance of 
the plan. He claimed that he was going to supply the wire and then escape to Spain, play-
ing no further role in the escape. He argued before the House of Lords that he lacked the 
mens rea for a conspiracy because he did not intend the escape plan to come into eff ect.

Lord Bridge of Harwich

The Court of Appeal, having dismissed his appeal, certifi ed that its decision involved a point 
of law of general public importance in terms which can conveniently be divided into two 
parts, since, in truth, there are two separate questions involved:

‘[1] Is a person who “agrees” with two or more others, who themselves intend to pursue a course 
of conduct which will necessarily involve the commission of an offence, and who has a secret 
intention himself to participate in part only of that course of conduct, guilty himself of conspiracy 
to commit that offence under Section 1(1) of the Criminal Law Act 1977 [2] if not is he liable to be 
indicted as a principal offender under Section 8 of the Accessories and Abettors Act 1861?’

The present appeal is brought by leave of your Lordships’ House.
Section 1(1) of the Criminal Law Act 1977 has been amended by the Criminal Attempts 

Act 1981, but the point of construction arising in this appeal is in no way affected by the 
amendment. It is suffi cient, therefore, for the present purposes, to set out the language of 
the subsection as originally enacted. It provides as follows:

92 Saik [2006] UKHL 18; Suchedina [2007] Crim LR 301 (CA). 93 Criminal Law Act 1977, s. 1(2).
94 Cooke [1986] AC 909 (HL) where British Rail employees were convicted of a conspiracy to defraud 

British Rail. Th e purpose of their plan was to make money for themselves, but they were aware that in doing 
so they were virtually certain to cause British Rail losses and so could be said to have intended to cause those 
losses.

95 [1986] AC 27 (HL).
96 [1985] 2 All ER 961, [1985] 3 WLR 268, (1985) 81 Cr App R 253, [1985] Crim LR 651.

Lord Bridge of Harwich

The Court of Appeal, having dismissed his appeal, certifi ed that its decision involved a point
of law of general public importance in terms which can conveniently be divided into two
parts, since, in truth, there are two separate questions involved:

‘[1] Is a person who “agrees” with two or more others, who themselves intend to pursue a course
of conduct which will necessarily involve the commission of an offence, and who has a secret
intention himself to participate in part only of that course of conduct, guilty himself of conspiracy
to commit that offence under Section 1(1) of the Criminal Law Act 1977 [2] if not is he liable to be
indicted as a principal offender under Section 8 of the Accessories and Abettors Act 1861?’

The present appeal is brought by leave of your Lordships’ House.
Section 1(1) of the Criminal Law Act 1977 has been amended by the Criminal Attempts

Act 1981, but the point of construction arising in this appeal is in no way affected by the
amendment. It is suffi cient, therefore, for the present purposes, to set out the language of
the subsection as originally enacted. It provides as follows:
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‘Subject to the following provisions of this Part of this Act, if a person agrees with any other person 
or persons that a course of conduct shall be pursued which will necessarily amount to or involve 
the commission of any offence or offences by one or more of the parties to the agreement if the 
agreement is carried out in accordance with their intentions, he is guilty of conspiracy to commit 
the offence or offences in question.’

The 1977 Act, subject to exceptions not presently material, abolished the offence of conspir-
acy at common law. It follows that the elements of the new statutory offence of conspiracy 
must be ascertained purely by interpretation of the language of s 1(1) of the 1977 Act. For 
purposes of analysis it is perhaps convenient to isolate the three clauses each of which must 
be taken as indicating an essential ingredient of the offence as follows: (1) ‘if a person agrees 
with any other person or persons that a course of conduct shall be pursued’ (2) ‘which will 
necessarily amount to or involve the commission of any offence or offences by one or more 
of the parties to the agreement’ (3) ‘if the agreement is carried out in accordance with their 
intentions’.

Clause (1) presents, as it seems to me, no diffi culty. It means exactly what it says and 
what it says is crystal clear. To be convicted, the party charged must have agreed with one 
or more others that ‘a course of conduct shall be pursued’. What is important is to resist the 
temptation to introduce into this simple concept ideas derived from the civil law of contract. 
Any number of persons may agree that a course of conduct shall be pursued without under-
taking any contractual liability. The agreed course of conduct may be a simple or an elaborate 
one and may involve the participation of two or any larger number of persons who may have 
agreed to play a variety of roles in the course of conduct agreed.

Again, clause (2) could hardly use simpler language. Here what is important to note is that 
it is not necessary that more than one of the participants in the agreed course of conduct 
shall commit a substantive offence. It is, of course, necessary that any party to the agree-
ment shall have assented to play his part in the agreed course of conduct, however innocent 
in itself, knowing that the part to be played by one or more of the others will amount to or 
involve the commission of an offence.

It is only clause (3) which presents any possible ambiguity. The heart of the submission 
for the appellant is that in order to be convicted of conspiracy to commit a given offence 
the language of clause (3) requires that the party charged should not only have agreed that 
a course of conduct shall be pursued which will necessarily amount to or involve the com-
mission of that offence by himself or one or more other parties to the agreement, but must 
also be proved himself to have intended that that offence should be committed. Thus, it is 
submitted here that the appellant’s case that he never intended that Andaloussi should be 
enabled to escape from prison raised an issue to be left to the jury, who should have been 
directed to convict him only if satisfi ed that he did so intend. I do not fi nd it altogether easy to 
understand why the draftsman of this provision chose to use the phrase ‘in accordance with 
their intentions’. But I suspect the answer may be that this seemed a desirable alternative to 
the phrase ‘in accordance with its terms’ or any similar expression, because it is a matter of 
common experience in the criminal courts that the ‘terms’ of a criminal conspiracy are hardly 
ever susceptible of proof. The evidence from which a jury may infer a criminal conspiracy is 
almost invariably to be found in the conduct of the parties. This was so at common law and 
remains so under the statute. If the evidence in a given case justifi es the inference of an 
agreement that a course of conduct should be pursued, it is a not inappropriate formulation 
of the test of the criminality of the inferred agreement to ask whether the further inference 
can be drawn that a crime would necessarily have been committed if the agreed course of 
conduct had been pursued in accordance with the several intentions of the parties. Whether 
that is an accurate analysis or not, I am clearly driven by consideration of the diversity of roles 

‘Subject to the following provisions of this Part of this Act, if a person agrees with any other person
or persons that a course of conduct shall be pursued which will necessarily amount to or involve
the commission of any offence or offences by one or more of the parties to the agreement if the
agreement is carried out in accordance with their intentions, he is guilty of conspiracy to commit
the offence or offences in question.’

The 1977 Act, subject to exceptions not presently material, abolished the offence of conspir-
acy at common law. It follows that the elements of the new statutory offence of conspiracy
must be ascertained purely by interpretation of the language of s 1(1) of the 1977 Act. For
purposes of analysis it is perhaps convenient to isolate the three clauses each of which must
be taken as indicating an essential ingredient of the offence as follows: (1) ‘if a person agrees
with any other person or persons that a course of conduct shall be pursued’ (2) ‘which will
necessarily amount to or involve the commission of any offence or offences by one or more
of the parties to the agreement’ (3) ‘if the agreement is carried out in accordance with their
intentions’.

Clause (1) presents, as it seems to me, no diffi culty. It means exactly what it says and
what it says is crystal clear. To be convicted, the party charged must have agreed with one
or more others that ‘a course of conduct shall be pursued’. What is important is to resist the
temptation to introduce into this simple concept ideas derived from the civil law of contract.
Any number of persons may agree that a course of conduct shall be pursued without under-
taking any contractual liability. The agreed course of conduct may be a simple or an elaborate
one and may involve the participation of two or any larger number of persons who may have
agreed to play a variety of roles in the course of conduct agreed.

Again, clause (2) could hardly use simpler language. Here what is important to note is that
it is not necessary that more than one of the participants in the agreed course of conduct
shall commit a substantive offence. It is, of course, necessary that any party to the agree-
ment shall have assented to play his part in the agreed course of conduct, however innocent
in itself, knowing that the part to be played by one or more of the others will amount to or
involve the commission of an offence.

It is only clause (3) which presents any possible ambiguity. The heart of the submission
for the appellant is that in order to be convicted of conspiracy to commit a given offence
the language of clause (3) requires that the party charged should not only have agreed that
a course of conduct shall be pursued which will necessarily amount to or involve the com-
mission of that offence by himself or one or more other parties to the agreement, but must
also be proved himself to have intended that that offence should be committed. Thus, it is
submitted here that the appellant’s case that he never intended that Andaloussi should be
enabled to escape from prison raised an issue to be left to the jury, who should have been
directed to convict him only if satisfi ed that he did so intend. I do not fi nd it altogether easy to
understand why the draftsman of this provision chose to use the phrase ‘in accordance with
their intentions’. But I suspect the answer may be that this seemed a desirable alternative to
the phrase ‘in accordance with its terms’ or any similar expression, because it is a matter of
common experience in the criminal courts that the ‘terms’ of a criminal conspiracy are hardly
ever susceptible of proof. The evidence from which a jury may infer a criminal conspiracy is
almost invariably to be found in the conduct of the parties. This was so at common law and
remains so under the statute. If the evidence in a given case justifi es the inference of an
agreement that a course of conduct should be pursued, it is a not inappropriate formulation
of the test of the criminality of the inferred agreement to ask whether the further inference
can be drawn that a crime would necessarily have been committed if the agreed course of
conduct had been pursued in accordance with the several intentions of the parties. Whether
that is an accurate analysis or not, I am clearly driven by consideration of the diversity of roles
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which parties may agree to play in criminal conspiracies to reject any construction of the 
statutory language which would require the prosecution to prove an intention on the part of 
each conspirator that the criminal offence or offences which will necessarily be committed 
by one or more of the conspirators if the agreed course of conduct is fully carried out should 
in fact be committed. A simple example will illustrate the absurdity to which this construction 
would lead. The proprietor of a car hire fi rm agrees for a substantial payment to make avail-
able a hire car to a gang for use in a robbery and to make false entries in his books relating to 
the hiring to which he can point if the number of the car is traced back to him in connection 
with the robbery. Being fully aware of the circumstances of the robbery in which the car is 
proposed to be used he is plainly a party to the conspiracy to rob. Making his car available for 
use in the robbery is as much a part of the relevant agreed course of conduct as the robbery 
itself. Yet, once he has been paid, it will be a matter of complete indifference to him whether 
the robbery is in fact committed or not. In these days of highly organised crime the most seri-
ous statutory conspiracies will frequently involve an elaborate and complex agreed course 
of conduct in which many will consent to play necessary but subordinate roles, not involving 
them in any direct participation in the commission of the offence or offences at the centre of 
the conspiracy. Parliament cannot have intended that such parties should escape conviction 
of conspiracy on the basis that it cannot be proved against them that they intended that the 
relevant offence or offences should be committed.

There remains the important question whether a person who has agreed that a course of 
conduct will be pursued which, if pursued as agreed, will necessarily amount to or involve 
the commission of an offence is guilty of statutory conspiracy irrespective of his inten-
tion, and, if not, what is the mens rea of the offence. I have no hesitation in answering the 
fi rst part of the question in the negative. There may be many situations in which perfectly 
respectable citizens, more particularly those concerned with law enforcement, may enter 
into agreements that a course of conduct shall be pursued which will involve commission of 
a crime without the least intention of playing any part in furtherance of the ostensibly agreed 
criminal objective, but rather with the purpose of exposing and frustrating the criminal pur-
pose of the other parties to the agreement. To say this is in no way to encourage schemes 
by which police act, directly or through the agency of informers, as agents provocateurs 
for the purpose of entrapment. That is conduct of which the courts have always strongly 
disapproved. But it may sometimes happen, as most of us with experience in criminal trials 
well know, that a criminal enterprise is well advanced in the course of preparation when it 
comes to the notice either of the police or of some honest citizen in such circumstances 
that the only prospect of exposing and frustrating the criminals is that some innocent person 
should play the part of an intending collaborator in the course of criminal conduct proposed 
to be pursued. The mens rea implicit in the offence of statutory conspiracy must clearly be 
such as to recognise the innocence of such a person, notwithstanding that he will, in literal 
terms, be obliged to agree that a course of conduct be pursued involving the commission 
of an offence.

I have said already, but I repeat to emphasise its importance, that an essential ingredient 
in the crime of conspiring to commit a specifi c offence or offences under s 1(1) of the 1977 
Act is that the accused should agree that a course of conduct be pursued which he knows 
must involve the commission by one or more of the parties to the agreement of that offence 
or those offences. But, beyond the mere fact of agreement, the necessary mens rea of the 
crime is, in my opinion, established if, and only if, it is shown that the accused, when he 
entered into the agreement, intended to play some part in the agreed course of conduct in 
furtherance of the criminal purpose which the agreed course of conduct was intended to 
achieve. Nothing less will suffi ce nothing more is required.
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Applying this test to the facts which, for the purposes of the appeal, we must assume, 
the appellant, in agreeing that a course of conduct be pursued that would, if successful, 
necessarily involve the offence of effecting Andaloussi’s escape from lawful custody, clearly 
intended, by providing diamond wire to be smuggled into the prison, to play a part in the 
agreed course of conduct in furtherance of that criminal objective. Neither the fact that he 
intended to play no further part in attempting to effect the escape, nor that he believed the 
escape to be impossible, would, if the jury had supposed they might be true, have afforded 
him any defence.

Appeal dismissed.

Two particularly controversial points have been made by Lord Bridge in Anderson:

Th e suggestion that a defendant could be convicted of conspiracy, even without (1) 
intending the agreement to be carried out. Th ere is wide acceptance of the view that 
this suggestion should not be regarded as an accurate statement of the law. Th ere are 
three reasons why not:

On the facts of the case it was true that Anderson did not think that the plot (a) 
had much chance of success and that he was just in the plan for the money, 
but neither of these points meant he did not intend the plan to be carried out. 
From the discussion in Chapter 3 it will be recalled that it is possible to intend 
a result without thinking one is likely to achieve it, and also that motive is not 
the same as intent. Here he assisted the project of his conspirators knowing 
that they were going to implement the plan and this was suffi  cient to constitute 
intent.
Applying Lord Bridge’s logic it could be said that the parties conspired to commit (b) 
a crime, even though none of them intended to carry out the plan! Th at would be 
bizarre.
Th e Court of Appeal has consistently failed to follow the House of Lords on (c) 
this point.97 Further the Privy Council in Yip Chiu-Cheung held that it did 
have to be shown that every alleged conspirator intended the agreement to be 
carried out.98

 That a person is guilty of conspiracy if, and only if, it is established that he or she (2) 
intended to play some part99 in the agreed course of conduct. This was a novel 
suggestion. As mentioned above, the key element of a conspiracy is an agree-
ment, not the carrying out of the plan. The decision would lead to all kinds of 
difficulty in defining exactly what could be said to constitute carrying out an 
element of the plan. In Siracusa (extracted below) the Court of Appeal doubted 
whether it was an essential requirement of a conspiracy that each conspirator 
plays some active role:

97 Edwards [1991] Crim LR 45 (CA); Ashton [1992] Crim LR 667 (CA); Harvey [1999] Crim LR 70 (CA).
98 Yip Chiu-Cheung [1995] 1 AC 111 (PC), although their Lordships did not refer to Anderson [1986] AC 

27 (HL). See also Edwards [1991] Crim LR 45 (CA) which requires each conspirator to intend the plan to be 
carried out.

99 It is far from clear what ‘play some part’ means.   

Applying this test to the facts which, for the purposes of the appeal, we must assume,
the appellant, in agreeing that a course of conduct be pursued that would, if successful,
necessarily involve the offence of effecting Andaloussi’s escape from lawful custody, clearly
intended, by providing diamond wire to be smuggled into the prison, to play a part in the
agreed course of conduct in furtherance of that criminal objective. Neither the fact that he
intended to play no further part in attempting to effect the escape, nor that he believed the
escape to be impossible, would, if the jury had supposed they might be true, have afforded
him any defence.

Appeal dismissed.
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R v Siracusa
(1989) 90 Cr App R 340 (CA)100

Four men were charged with conspiracy to contravene section 170(2)(b) of the Customs 
and Excise Management Act 1979. Th e case concerned smugglers who were bringing 
heroin and cannabis into the UK by secreting it inside pieces of Th ai and Kashmiri fur-
niture. Th e appellants appealed against their conviction on the basis that the judge had 
wrongly directed the jury that the appellants would be guilty of conspiracy if they had 
agreed on a course of conduct which necessarily amounted to either the importation of 
cannabis or the importation of heroin.

Lord Justice O’Connor [reading the judgment of the court]

[Having considered passages from Lord Bridge’s judgment in Anderson O’Connor LJ 
continued:]

We think it obvious that Lord Bridge cannot have been intending that the organiser of a crime 
who recruited others to carry it out would not himself be guilty of conspiracy unless it could 
be proved that he intended to play some active part himself thereafter. Lord Bridge had 
pointed out at p 259 that:

‘in these days of highly organised crime the most serious statutory conspiracies will frequently 
involve an elaborate and complex agreed course of conduct in which many will consent to play 
necessary but subordinate roles, not involving them in any direct participation in the commission 
of the offence or offences at the centre of the conspiracy.’

The present case is a classic example of such a conspiracy. It is the hallmark of such 
crimes that the organisers try to remain in the background and more often than not are 
not apprehended. Secondly, the origins of all conspiracies are concealed and it is usually 
quite impossible to establish when or where the initial agreement was made, or when or 
where other conspirators were recruited. The very existence of the agreement can only 
be inferred from overt acts. Participation in a conspiracy is infi nitely variable: it can be 
active or passive. If the majority shareholder and director of a company consents to the 
company being used for drug smuggling carried out in the company’s name by a fellow 
director and minority shareholder, he is guilty of conspiracy. Consent, that is the agree-
ment or adherence to the agreement, can be inferred if it is proved that he knew what 
was going on and the intention to participate in the furtherance of the criminal purpose is 
also established by his failure to stop the unlawful activity. Lord Bridge’s dictum does not 
require anything more.

We return to the fi rst sentence of this paragraph in Lord Bridge’s speech. He starts by say-
ing: ‘I have said already, but I repeat to emphasise its importance . . . .’ We have cited what he 
had already said when dealing with his clause 2. It is clear that he was not intending to say 
anything different. So when he goes on to say:

‘an essential ingredient in the crime of conspiring to commit a specifi c offence or offences under 
section 1(1) of the Act of 1977 is that the accused should agree that a course of conduct be pursued 
which he knows must involve the commission by one or more of the parties to the agreement of 
that offence or those offences,’

100 [1989] Crim LR 712.
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he plainly does not mean that the prosecution have to prove that persons who agree to 
import prohibited drugs into this country know that the offence which will be committed will 
be a contravention of section 170(2) of the Customs and Excise Act. He is not to be taken as 
saying that the prosecution must prove that the accused knew the name of the crime. We 
are satisfi ed that Lord Bridge was doing no more than applying the words of section 1 of the 
Criminal Law Act 1977, namely, that when the accused agreed to the course of conduct, he 
knew that it involved the commission of an offence.

The mens rea suffi cient to support the commission of a substantive offence will not nec-
essarily be suffi cient to support a charge of conspiracy to commit that offence. An intent to 
cause grievous bodily harm is suffi cient to support the charge of murder, but is not suffi cient 
to support a charge of conspiracy to murder or of attempt to murder.

We have come to the conclusion that if the prosecution charge a conspiracy to contravene 
section 170(2) of the Customs and Excise Management Act by the importation of heroin, 
then the prosecution must prove that the agreed course of conduct was the importation of 
heroin. This is because the essence of the crime of conspiracy is the agreement and in simple 
terms, you do not prove an agreement to import heroin by proving an agreement to import 
cannabis.

Appeals against convictions dismissed. Appeals against sentence by Siracusa, Monteleone, 
and Luciani allowed. Sentences varied. Appeal against sentence by Di Carlo dismissed.

. impossibility and statutory conspiracies
Section 1(1)(b), quoted above, deals with the problem of impossibility where facts exist which 
render the commission of the agreed off ence impossible: the defendants are judged on the 
facts as they believe them to be. So the defendants are guilty even if what they plan to do is 
in fact impossible, if they believe their plan to be feasible. So if Janet and James conspire to 
kill Michael they are guilty of conspiracy to kill even if Michael is already dead and so their 
plan is impossible.

. common law conspiracies
Th e present position is that the only common law conspiracies that exist are conspiracies to 
defraud and conspiracies to corrupt public morals. Section 12 of the Criminal Justice Act 
1987 states:

If—

(a) a person agrees with any other person or persons that a course of conduct shall be pur-
sued; and

(b) that course of conduct will necessarily amount to or involve the commission of any offence 
or offences by one or more of the parties to the agreement if the agreement is carried out 
in accordance with their intentions,

the fact that it will do so shall not preclude a charge of conspiracy to defraud being brought 
against any of them in respect of the agreement.

Th is indicates that a conspiracy to defraud which also involves a criminal off ence can be 
charged as either a statutory conspiracy or a common law conspiracy. Of course, a conspiracy 
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saying that the prosecution must prove that the accused knew the name of the crime. We
are satisfi ed that Lord Bridge was doing no more than applying the words of section 1 of the
Criminal Law Act 1977, namely, that when the accused agreed to the course of conduct, he
knew that it involved the commission of an offence.

The mens rea suffi cient to support the commission of a substantive offence will not nec-a
essarily be suffi cient to support a charge of conspiracy to commit that offence. An intent to
cause grievous bodily harm is suffi cient to support the charge of murder, but is not suffi cient
to support a charge of conspiracy to murder or of attempt to murder.

We have come to the conclusion that if the prosecution charge a conspiracy to contravene
section 170(2) of the Customs and Excise Management Act by the importation of heroin,
then the prosecution must prove that the agreed course of conduct was the importation of
heroin. This is because the essence of the crime of conspiracy is the agreement and in simple
terms, you do not prove an agreement to import heroin by proving an agreement to import
cannabis.

Appeals against convictions dismissed. Appeals against sentence by Siracusa, Monteleone,
and Luciani allowed. Sentences varied. Appeal against sentence by Di Carlo dismissed.

If—

(a) a person agrees with any other person or persons that a course of conduct shall be pur-
sued; and

(b) that course of conduct will necessarily amount to or involve the commission of any offence
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to defraud which does not involve a criminal act can be charged only as a common law 
conspiracy.

It used to be thought there was also a common law conspiracy to outrage public decency, 
but in Gibson101 it was confi rmed that there was a substantive off ence of outraging public 
decency, and so conspiring to outrage public decency should now be seen as a statutory 
conspiracy.102

Conspiracy to defraud
Actus reus
Th e most widely accepted defi nition of a conspiracy to defraud is found in Lord Dilhorne’s 
dicta in Scott v Metropolitan Police Commissioner:103

it is clearly the law that an agreement by two or more by dishonesty to deprive a person of 
something which is his or to which he is or would be entitled and an agreement by two or 
more by dishonesty to injure some proprietary right of his, suffi ces to constitute the offence 
of conspiracy to defraud.

As this quotation indicates, there are two key elements of a conspiracy to defraud:

Th e conspiracy must involve dishonesty.(1) 
If the agreement were carried out there would be some prejudice to the victim’s prop-(2) 
erty rights.104

Th e key notion of a conspiracy to defraud is, then, dishonest deprivation of the victim’s pro-
prietary rights. Th ere is no need to show that if the plan were implemented anyone would 
be deceived, but there must be some property rights of the victims which are threatened.105 
Nor is it necessary to show that the ultimate fraud will be perpetrated by a party to the 
agreement. In Hollinshead106 the House of Lords held that it was a conspiracy to defraud 
to produce devices designed to alter readings on electricity meters. Th e intention was that 
members of the public (rather than the conspirators) would use the devices to defraud the 
electricity companies. Price fi xing cannot on its own amount to a conspiracy to defraud.107 
Th at is because it is unclear what kinds of price fi xing arrangements would be regarded as 
criminal. It would be unfair, therefore, to include price fi xing within the defi nition of the 
off ence. However, if a price-fi xing arrangement was combined with other features such as 
fraud, misrepresentation, violence, intimidation, or inducement of a breach of contract then 
that could amount to a conspiracy to defraud.108

Th e leading case is Scott, but that is now interpreted by the Privy Council in the following 
case:

101 [1990] 2 QB 619 (CA). See also Rowley [1991] 4 All ER 649 (CA); Rose v DPP [2006] EWHC 852 (Admin); 
and Hamilton [2007] EWCA Crim 2062. 

102 See also Lunderbech [1991] Crim LR 784. 103 [1975] AC 919 (HL).
104 Moses and Ansbro [1991] Crim LR 617.
105 Adams [1995] 1 WLR 52 (PC) where the property was information to which a company was entitled.
106 [1985] AC 975 (HL).
107 Norris v Government of the United States of America [2008] UKHL 16.
108 Goldshield Group plc [2008] UKHL 17.

it is clearly the law that an agreement by two or more by dishonesty to deprive a person of
something which is his or to which he is or would be entitled and an agreement by two or
more by dishonesty to injure some proprietary right of his, suffi ces to constitute the offence
of conspiracy to defraud.



14 inchoate offences | 825

Wai Yu-tsang v R
[1992] 1 AC 269 (PC)109

Wai Yu-tsang was the chief accountant of a Hong Kong bank. He did not report to the 
relevant authorities the fact that the bank had not honoured some cheques and he failed 
to register the dishonouring in the company’s accounts. Th is created a false impression 
of the bank’s fi nancial position. He was charged with conspiring to defraud the bank, its 
existing and potential shareholders, creditors, and depositors. He claimed to be acting 
under the instructions of the managing director and acting in order to prevent a run 
on the bank, and therefore in the best interests of the bank. He appealed to the Privy 
Council on the basis that the judge’s direction on the mental element of a conspiracy 
to defraud was erroneous. Th e judge had stated that it was suffi  cient if the defendant 
had intentionally imperilled economic interests or threatened fi nancial prejudice of the 
company, whatever his motive.

Lord Goff of Chieveley [reading the judgment of the court]

This authority [Welham v DPP [1960] 1 All ER 805] establishes that the expression ‘intent to 
defraud’ is not to be given a narrow meaning, involving an intention to cause economic loss 
to another. In broad terms, it means simply an intention to practise a fraud on another, or an 
intention to act to the prejudice of another man’s right.

. . . 
In the context of conspiracy to defraud, it is necessary to bear in mind that such a conspir-

acy is an agreement to practise a fraud on somebody (cf Welham v DPP [1960] 1 All ER 805 
at 815, [1961] AC 103 at 133 per Lord Denning). In Allsop’s case (1977) 64 Cr App R 29 what 
the defendant agreed to do was to present the company with false particulars, in reliance 
upon which, as he knew, the company would decide whether to enter into hirepurchase 
transactions. It is then necessary to consider whether that could constitute a conspiracy 
to defraud, notwithstanding that the defendant’s underlying purpose or motive was not 
to damage any economic interest of the company but to ensure that the transaction went 
through so that he would earn his commission. Their Lordships can see no reason why such 
an agreement should not be a conspiracy to defraud the company, substantially for the rea-
sons given by the Court of Appeal. The defendant was, for his own purposes, dishonestly 
supplying the company with false information which persuaded it to accept risks which it 
would or might not have accepted if it had known the true facts. Their Lordships cannot see 
why this was not an agreement to practise a fraud on the company, because, as Shaw LJ 
said, it was a dishonest agreement to employ a deceit which imperilled the economic inter-
ests of the company.

The attention of their Lordships was drawn to a critique of Allsop’s case in Smith and 
Hogan Criminal Law (6th edn, 1988) p 273, to which they have given careful consideration. 
The learned authors fi rst criticise the reference by the Court of Appeal to Hyam v DPP. With 
this criticism, their Lordships are inclined to agree, doubting whether an authority on the 
mental element in the crime of murder throws much light on the nature of a conspiracy to 
defraud. However, the Court of Appeal only felt it necessary to pray in aid Lord Diplock’s 
speech in Hyam v DPP in order to circumnavigate the dictum of Lord Diplock in Scott’s case, 
an exercise which their Lordships do not need to embark upon since they consider that dic-
tum to be, for the reasons they have explained, too narrowly expressed. Next, the authors 

109 [1991] 4 All ER 664, [1991] 3 WLR 1006, (1991) 94 Cr App R 264, [1992] Crim LR 425.
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suggest that Allsop’s case can be explained on the basis that there was an intention on the 
part of the defendant to defraud the company, since he intended the company to pay, as 
indeed it did pay, money for cars which it would not have paid, even though in the outcome if 
suffered no loss. There is force in this suggestion, as was recognised by the Court of Appeal 
itself (see 64 Cr App R 29 at 32). But the Court of Appeal was concerned with the question 
whether the conviction could stand on the basis of the summing up of the trial judge; and 
their Lordships are now concerned with the correctness of the reasoning of the Court of 
Appeal on that question (at 31).

Lastly, it is suggested that, on the rationalisation which the authors prefer, the case was 
not about recklessness, and did not decide that anything less than intention in the strict 
sense would suffi ce for conspiracy to defraud. Their Lordships are however reluctant to 
allow this part of the law to become enmeshed in a distinction, sometimes artifi cially drawn, 
between intention and recklessness. The question whether particular facts reveal a con-
spiracy to defraud depends upon what the conspirators have dishonestly agreed to do, and 
in particular whether they have agreed to practise a fraud on somebody. For this purpose it 
is enough for example that, as in R v Allsop and in the present case, the conspirators have 
dishonestly agreed to bring about a state of affairs which they realise will or may deceive 
the victim into so acting, or failing to act, that he will suffer economic loss or his economic 
interests will be put at risk. It is however important in such a case, as the Court of Appeal 
stressed in Allsop’s case, to distinguish a conspirator’s intention (or immediate purpose) 
dishonestly to bring about such a state of affairs from his motive (or underlying purpose). 
The latter may be benign to the extent that he does not wish the victim or potential victim 
to suffer harm; but the mere fact that it is benign will not of itself prevent the agreement 
from constituting a conspiracy to defraud. Of course, if the conspirators were not acting 
dishonestly, there will have been no conspiracy to defraud; and in any event their benign 
purpose (if it be such) is a matter which, if they prove to be guilty, can be taken into account 
at the stage of sentence.

In forming this view of the matter, their Lordships draw comfort from the fact that R v 
Allsop has been accepted as good authority by the Supreme Court of Canada in R v Olan 
[1978] 2 SCR 1175 at 1182 per Dickson J delivering the judgment of the court, in a passage 
subsequently followed by the Supreme Court of Canada in Vezina v R, Cote v R [1986] 1 SCR 
2 at 22–23 per Lamer J likewise delivering the judgment of the court.

Appeal dismissed.

As this case indicates, although normally a conspiracy to defraud will, if implemented, 
lead to a fi nancial loss to the victim there are two circumstances in which this need not be 
shown:

Deceiving a person holding a public offi  ce into acting contrary to his public duty (1) 
would be a conspiracy to defraud.110

If the conspirators know that their actions will put at risk the victim’s property then (2) 
they are guilty of a conspiracy to defraud. Th is is so even where in fact the risk does 
not materialize and the victim does not suff er a loss.111 For example, if the conspira-
tors agree to use the victim’s money to gamble this could be a conspiracy to defraud, 
even if in fact they win the gamble and the victim profi ts.

110 e.g. Welham v DPP [1961] AC 103 (HL); Terry [1984] AC 374 (HL).
111 Wai Yu-tsang [1991] 4 All ER 664 (PC); Allsop (1977) 64 Cr App R 29 (CA).
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indeed it did pay, money for cars which it would not have paid, even though in the outcome if
suffered no loss. There is force in this suggestion, as was recognised by the Court of Appeal
itself (see 64 Cr App R 29 at 32). But the Court of Appeal was concerned with the question
whether the conviction could stand on the basis of the summing up of the trial judge; and
their Lordships are now concerned with the correctness of the reasoning of the Court of
Appeal on that question (at 31).

Lastly, it is suggested that, on the rationalisation which the authors prefer, the case was
not about recklessness, and did not decide that anything less than intention in the strict
sense would suffi ce for conspiracy to defraud. Their Lordships are however reluctant to
allow this part of the law to become enmeshed in a distinction, sometimes artifi cially drawn,
between intention and recklessness. The question whether particular facts reveal a con-
spiracy to defraud depends upon what the conspirators have dishonestly agreed to do, and
in particular whether they have agreed to practise a fraud on somebody. For this purpose it
is enough for example that, as in R v Allsop and in the present case, the conspirators havep
dishonestly agreed to bring about a state of affairs which they realise will or may deceive
the victim into so acting, or failing to act, that he will suffer economic loss or his economic
interests will be put at risk. It is however important in such a case, as the Court of Appeal
stressed in Allsop’s case, to distinguish a conspirator’s intention (or immediate purpose)
dishonestly to bring about such a state of affairs from his motive (or underlying purpose).
The latter may be benign to the extent that he does not wish the victim or potential victim
to suffer harm; but the mere fact that it is benign will not of itself prevent the agreement
from constituting a conspiracy to defraud. Of course, if the conspirators were not acting
dishonestly, there will have been no conspiracy to defraud; and in any event their benign
purpose (if it be such) is a matter which, if they prove to be guilty, can be taken into account
at the stage of sentence.

In forming this view of the matter, their Lordships draw comfort from the fact that R v 
Allsop has been accepted as good authority by the Supreme Court of Canada inp R v Olan 
[1978] 2 SCR 1175 at 1182 per Dickson J delivering the judgment of the court, in a passage
subsequently followed by the Supreme Court of Canada in Vezina v R, Cote v R [1986] 1 SCRR
2 at 22–23 per Lamer J likewise delivering the judgment of the court.

Appeal dismissed.
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Mens rea
Th e mens rea for conspiracy to defraud is:

an intention to defraud; and(1) 
dishonesty.(2) 

At one time it was thought that what needs to be shown is the conspirators’ purpose to cause 
prejudice to the victim.112 In Wai Yu-tsang it was pointed out that oft en the conspirators’ 
purpose is to make a profi t and they may prefer the victims not to lose out if that is possible. 
Th e Privy Council suggested that the defendant’s knowledge that his or her conduct might 
cause loss to the victim was suffi  cient for the mens rea, even if such loss was not their pur-
pose as such.113 Th e conspirators must be dishonest. Th e Ghosh114 defi nition of dishonesty 
is used.

Conspiracy to corrupt public morals
Th ere is yet to be an authoritative decision on whether there is a substantive off ence of 
 corrupting public morals. If there is such a substantive off ence then a conspiracy to corrupt 
public morals should be charged as a statutory conspiracy, not a common law one. Whether 
or not there is such a substantive off ence was left  open in Shaw v DPP115 and has not yet been 
resolved.116

Th e House of Lords in Shaw v DPP117 held by a majority that it was an off ence to conspire 
to corrupt public morals. Th e House of Lords upheld the conviction for conspiracy to cor-
rupt public morals of a man who produced a ‘Ladies Directory’ giving the names, addresses, 
and talents of prostitutes. In Knuller v DPP118 the House of Lords upheld the conviction of 
conspiracy to corrupt public morals of the accused who had published a magazine which 
included advertisements soliciting homosexual acts. In language which would seem sur-
prising if used by their Lordships today they held that such advertisements could corrupt 
public morals as they could lead to conduct which is ‘destructive to the very fabric of soci-
ety’. However, in deciding whether the off ence was committed, their Lordships added that 
‘the jury should be invited, where appropriate, to remember that they live in a plural society 
with a tradition of toleration towards minorities, and that this atmosphere of toleration is 
itself part of public decency.’119

As this implies it will be very rare that an agreement will amount to a conspiracy to cor-
rupt public morals, and the off ence is rarely prosecuted.120 Perhaps an agreement to promote 
paedophilia or bestiality would be regarded by the jury as suffi  cient to involve a conspiracy 
to corrupt public morals.

112 Scott v MPC [1975] AC 819 (PC). 113 Cooke [1986] AC 909 (HL).
114 Ghosh [1982] QB 1053 (CA). 115 [1962] AC 220 (HL).
116 Th is was assumed to be a common law off ence in Armhouse Lee Ltd v Chappell Th e Independent, 26 

July 1996 (CA).
117 [1962] AC 220 (HL). 118 [1973] AC 435 (HL). 119 Knuller [1973] AC 435, 439.
120 In Armhouse Lee Ltd v Chappell Th e Independent, 26 July 1996 (CA) the Court of Appeal held that 

advertising phone numbers by which sexually explicit words and descriptions could be heard could not be 
regarded as corrupting public morals.
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. impossibility and common law offences
According to the House of Lords in DPP v Nock121 impossibility is a defence to a charge 
of common law conspiracy. However, this is only where the conspiracy could never be 
achieved: impossibility is not a defence if the means used to achieve the purpose are impos-
sible. So if A and B conspire to project indecent images into the night-time sky, the fact 
that such a display was not scientifi cally possible would not prevent the possibility of a 
conviction for conspiracy to corrupt public morals. An example of where impossibility 
would be a defence to a common law conspiracy is where A and B intend to defraud V, 
while V had already died. It should be stressed that impossibility is assessed at the time of 
the agreement. Th e fact that the plan subsequently becomes impossible (e.g. the company it 
was planned to defraud has ceased to exist) does not prevent the original conspiracy being 
committed.
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part ii: theory
 inchoate offences
At fi rst sight inconsummate off ences do not fi t naturally into the structure of criminal law. 
Aft er all where is the harm to a victim where there is an attempt or conspiracy for example? 
Are not the off ences discussed in Part I in essence punishing people for bad thoughts? Th ese 
kinds of concerns are addressed by Douglas Husak in the following passage.122

He accepts that there are diffi  culties in justifying the punishment of a person whose acts 
are permissible in the sense that they directly are not causing harm. But it is for this reason 
that the law imposes limitations on the punishment of inchoate (he uses the term ‘non-
consummate’) off ences. He distinguishes between complex inconsummate off ences such 
as attempts or incitement which punish one act (act a[1]) with intent to do another act (act 
a[2]), and simple inchoate off ences which punish a single act which is not harmful in itself 
but carries dangers, such as possession of a fi rearm: ←5 (p.806)

121 [1978] AC 979 (HL).   122 See also Ohana (2007).
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D.N. Husak, ‘The Nature and Justifi ability of Nonconsummate Offenses’ (1995) 
37 Arizona Law Review 151 at 170–6

Complex nonconsummate offenses proscribe the performance of an act-type a[1] when 
the person bears a given relation to another act-type a[2], the latter of which causes a 
consummate harm. Some act-tokens a[1], however, might be permissible, especially when 
considered apart from their relation to a[2]. A person might be liable for attempted arson, 
for example, simply by lighting a match. How can liability for complex nonconsummate 
offenses avoid punishing persons whose conduct is permissible? Constraints must be 
placed on the nature of the relation between a[1] and a[2] before liability may be imposed. 
Courts and legislatures have developed at least fi ve distinct principles to reduce the likeli-
hood that persons will be punished for conduct that should be placed beyond the reach of 
the criminal sanction.

The fi rst such principle might be called the consummate criminal harm requirement. In 
order to qualify as a consummate offense, most tokens of the proscribed act-type must cre-
ate the risk of a consummate harm, that is, the risk that a right will be violated. According to 
the consummate criminal harm requirement, this consummate harm itself must be criminal, 
at least when it is brought about intentionally. In other words, a nonconsummate offense 
proscribing an act-type that creates a risk of some undesirable state of affairs cannot be justi-
fi ed unless a consummate offense proscribing an act-type that intentionally causes that very 
state of affairs would be justifi ed as well.

The consummate criminal harm requirement can easily escape notice because its truth 
is obvious in the context of complex nonconsummate offenses. A consummate harm is 
identifi ed (sometimes implicitly) in the complete description of any complex nonconsum-
mate offense. If the state of affairs to be prevented were not itself a criminal harm, liability 
for a complex nonconsummate offense should not be imposed. For example, liability for 
criminal conspiracy requires that persons agree to commit a criminal act-type; persons 
who agree to perform an act-type that is not proscribed have not committed criminal 
conspiracy.

The rationale for the consummate criminal harm requirement is evident. It cannot be worse 
to risk bringing about an undesirable state of affairs than to intentionally bring about that very 
state of affairs. If the act of intentionally causing a result should not be a criminal offense, 
there could be no justifi cation to enact a nonconsummate offense to prevent persons from 
creating a risk of that result. Since, for example, the act of intentionally failing to save money 
neither is nor ought to be a criminal offense, a nonconsummate offense to prevent persons 
from engaging in conduct that increases the risk that they will fail to save money would be 
incompatible with the consummate criminal harm requirement, and must be rejected as an 
unjustifi ed exercise of state authority.

The second principle to help distinguish justifi ed from unjustifi ed nonconsummate offenses 
might be called the high culpability requirement. In the context of complex nonconsummate 
offenses, this principle withholds liability from the person who performs a[1] unless he bears 
a high degree of culpability for the consummate harm a[2]. It is insuffi cient that the perform-
ance of a[1] happens to make the consummate harm more likely. Selling a fi rearm to another 
(a[1]), for example, increases the probability that a fi rearm offense will be committed (a[2]), 
but a nonconsummate offense to proscribe such a sale cannot be justifi ed on this basis alone. 
After all, many tokens of the act-type of selling a fi rearm might be permissible. Thus persons 
who perform act-tokens of a[1] should not be punished unless they have a high degree of 
culpability with respect to a[2]. Commentators disagree about how high this degree of cul-
pability must be . . . 

Complex nonconsummate offenses proscribe the performance of an act-type a[1] when
the person bears a given relation to another act-type a[2], the latter of which causes a
consummate harm. Some act-tokens a[1], however, might be permissible, especially when
considered apart from their relation to a[2]. A person might be liable for attempted arson,
for example, simply by lighting a match. How can liability for complex nonconsummate
offenses avoid punishing persons whose conduct is permissible? Constraints must be
placed on the nature of the relation between a[1] and a[2] before liability may be imposed.
Courts and legislatures have developed at least fi ve distinct principles to reduce the likeli-
hood that persons will be punished for conduct that should be placed beyond the reach of
the criminal sanction.

The fi rst such principle might be called the consummate criminal harm requirement. Inm
order to qualify as a consummate offense, most tokens of the proscribed act-type must cre-
ate the risk of a consummate harm, that is, the risk that a right will be violated. According to
the consummate criminal harm requirement, this consummate harm itself must be criminal,
at least when it is brought about intentionally. In other words, a nonconsummate offense
proscribing an act-type that creates a risk of some undesirable state of affairs cannot be justi-
fi ed unless a consummate offense proscribing an act-type that intentionally causes that very
state of affairs would be justifi ed as well.

The consummate criminal harm requirement can easily escape notice because its truth
is obvious in the context of complex nonconsummate offenses. A consummate harm is
identifi ed (sometimes implicitly) in the complete description of any complex nonconsum-
mate offense. If the state of affairs to be prevented were not itself a criminal harm, liability
for a complex nonconsummate offense should not be imposed. For example, liability for
criminal conspiracy requires that persons agree to commit a criminal act-type; persons
who agree to perform an act-type that is not proscribed have not committed criminal
conspiracy.

The rationale for the consummate criminal harm requirement is evident. It cannot be worse
to risk bringing about an undesirable state of affairs than to intentionally bring about that very
state of affairs. If the act of intentionally causing a result should not be a criminal offense,
there could be no justifi cation to enact a nonconsummate offense to prevent persons from
creating a risk of that result. Since, for example, the act of intentionally failing to save money
neither is nor ought to be a criminal offense, a nonconsummate offense to prevent persons
from engaging in conduct that increases the risk that they will fail to save money would be
incompatible with the consummate criminal harm requirement, and must be rejected as an
unjustifi ed exercise of state authority.

The second principle to help distinguish justifi ed from unjustifi ed nonconsummate offenses
might be called the high culpability requirement. In the context of complex nonconsummatey
offenses, this principle withholds liability from the person who performs a[1] unless he bears
a high degree of culpability for the consummate harm a[2]. It is insuffi cient that the perform-
ance of a[1] happens to make the consummate harm more likely. Selling a fi rearm to another
(a[1]), for example, increases the probability that a fi rearm offense will be committed (a[2]),
but a nonconsummate offense to proscribe such a sale cannot be justifi ed on this basis alone.
After all, many tokens of the act-type of selling a fi rearm might be permissible. Thus persons
who perform act-tokens of a[1] should not be punished unless they have a high degree of
culpability with respect to a[2]. Commentators disagree about how high this degree of cul-
pability must be . . . 
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There is ample doubt, of course, that such conduct as selling a gun to make a profi t is 
permissible when the seller knows or consciously disregards the risk that the gun will be 
used to commit a crime. A comprehensive theory of justifi ed nonconsummate legislation 
cannot evade the issue of whether act-tokens a[1] are permissible when performed with 
lesser degrees of culpability with respect to the consummate harm a[2]. In order to defend 
a theory about the authority of the state to create and enforce nonconsummate offenses, 
there is need not only for a theory of interests the violation of which amounts to a harm—as 
George Fletcher has indicated—but also a theory of privileges the exercise of which should 
be protected from legal interference. Whatever shape this theory may take when lesser 
degrees of culpability than purpose (or intention) are involved, there can be little doubt that 
tokens of such act-types as selling a gun to another are impermissible when accompanied by 
the purpose to promote or facilitate a consummate harm.

A third principle to protect permissible conduct from criminal liability might be called the 
causal requirement. Since nonconsummate offenses are designed to reduce the risk of a con-
summate harm a[2], an obvious question in endeavors to justify such legislation is whether 
the proscribed conduct a[1] really creates the risk of that harm. Ultimately, this determination 
is empirical. In the context of most existing complex nonconsummate legislation, however, 
no one would anticipate the need to collect empirical data to support the conclusion that the 
proscribed conduct creates a genuine risk. Satisfaction of the causal requirement is typically 
assured by the high culpability requirement. ‘Common sense’ indicates that persons who 
perform an act-token a[1] with the purpose to bring about a consummate harm a[2] increase 
the probability that that harm will actually occur. Many attempts, for example, succeed. It is 
barely possible to imagine that persons are so inept that they do not increase the probability 
of the occurrence of a consummate harm by performing act-tokens of attempt . . . 

Notice that some conduct a[1] should be placed beyond the reach of the criminal sanction 
even though each of the foregoing three principles is satisfi ed, that is, even though a person 
performs a[1] with the purpose or intention to bring about a consummate criminal harm a[2] 
and thereby increases the probability of that harm. For example, a person may place an order 
for a disguise intending to use it to commit a robbery, and be more likely to commit a robbery 
after placing that order, without thereby incurring liability for a nonconsummate offense. 
Act a[1] might be said to be too distant or remote from the consummate harm to give rise to 
liability; the causal contribution made by a[1] is insuffi ciently proximate to the consummate 
harm a[2]. Thus a fourth principle to limit the authority of the state to enact nonconsummate 
offenses might be called the proximity requirement.

. . . 
The proximity principle applies to those complex nonconsummate offenses the descrip-

tions of which explicitly identify a consummate harm, although this requirement is seldom 
discussed in this context. For example, the risk of the consummate harm of theft is reduced 
by the creation and enforcement of a complex nonconsummate offense of burglary, defi ned 
as entering ‘a building or occupied structure’ (a[1]) with the ‘purpose to commit a crime 
therein’ (a[2]). Presumably, the act of ‘approaching an occupied structure’ with a comparable 
purpose is insuffi ciently proximate to the consummate harm to give rise to liability. In the 
context of burglary, the distinction between approaching and entering an occupied structure 
performs the same function as the distinction between preparation and a substantial step in 
the context of attempt.

A fi fth principle to reduce the likelihood that permissible conduct is punished might be 
called the persistence requirement. Most jurisdictions allow liability for some complex non-
consummate offenses to be defeated if a person voluntarily abandons whatever contribution 
he has made to the consummate harm a[2].

There is ample doubt, of course, that such conduct as selling a gun to make a profi t is
permissible when the seller knows or consciously disregards the risk that the gun will be
used to commit a crime. A comprehensive theory of justifi ed nonconsummate legislation
cannot evade the issue of whether act-tokens a[1] are permissible when performed with
lesser degrees of culpability with respect to the consummate harm a[2]. In order to defend
a theory about the authority of the state to create and enforce nonconsummate offenses,
there is need not only for a theory of interests the violation of which amounts to a harm—as
George Fletcher has indicated—but also a theory of privileges the exercise of which should
be protected from legal interference. Whatever shape this theory may take when lesser
degrees of culpability than purpose (or intention) are involved, there can be little doubt that
tokens of such act-types as selling a gun to another are impermissible when accompanied by
the purpose to promote or facilitate a consummate harm.e

A third principle to protect permissible conduct from criminal liability might be called the
causal requirement. Since nonconsummate offenses are designed to reduce the risk of a con-l
summate harm a[2], an obvious question in endeavors to justify such legislation is whether
the proscribed conduct a[1] really creates the risk of that harm. Ultimately, this determination
is empirical. In the context of most existing complex nonconsummate legislation, however,
no one would anticipate the need to collect empirical data to support the conclusion that the
proscribed conduct creates a genuine risk. Satisfaction of the causal requirement is typically
assured by the high culpability requirement. ‘Common sense’ indicates that persons who
perform an act-token a[1] with the purpose to bring about a consummate harm a[2] increase
the probability that that harm will actually occur. Many attempts, for example, succeed. It is
barely possible to imagine that persons are so inept that they do not increase the probability
of the occurrence of a consummate harm by performing act-tokens of attempt . . .

Notice that some conduct a[1] should be placed beyond the reach of the criminal sanction
even though each of the foregoing three principles is satisfi ed, that is, even though a person
performs a[1] with the purpose or intention to bring about a consummate criminal harm a[2]
and thereby increases the probability of that harm. For example, a person may place an order
for a disguise intending to use it to commit a robbery, and be more likely to commit a robbery
after placing that order, without thereby incurring liability for a nonconsummate offense.
Act a[1] might be said to be too distant or remote from the consummate harm to give rise to
liability; the causal contribution made by a[1] is insuffi ciently proximate to the consummate
harm a[2]. Thus a fourth principle to limit the authority of the state to enact nonconsummate
offenses might be called the proximity requirement.y

. . .
The proximity principle applies to those complex nonconsummate offenses the descrip-

tions of which explicitly identify a consummate harm, although this requirement is seldom
discussed in this context. For example, the risk of the consummate harm of theft is reduced
by the creation and enforcement of a complex nonconsummate offense of burglary, defi ned
as entering ‘a building or occupied structure’ (a[1]) with the ‘purpose to commit a crime
therein’ (a[2]). Presumably, the act of ‘approaching an occupied structure’ with a comparable
purpose is insuffi ciently proximate to the consummate harm to give rise to liability. In the
context of burglary, the distinction between approaching and entering an occupied structure
performs the same function as the distinction between preparation and a substantial step in
the context of attempt.

A fi fth principle to reduce the likelihood that permissible conduct is punished might be
called the persistence requirement. Most jurisdictions allow liability for some complex non-e
consummate offenses to be defeated if a person voluntarily abandons whatever contribution
he has made to the consummate harm a[2].
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 the theory of criminal attempts
. why do we punish attempts?
Although you might at fi rst think it is obvious that the law should punish attempts, fur-
ther thought reveals that it is not a straightforward issue. Aft er all, normally in an attempt 
no one has actually been harmed, and yet harm is normally seen as an essential element 
of an off ence. In the following extract, George Fletcher sets out some of the diffi  culties in 
approaching this issue: ←3 (p.798)

G. Fletcher, Basic Concepts of Criminal Law (New York: OUP, 1998), 172–4

Historically, the attempt derives from the completed offense. But once attempts came 
to be recognized as a staple of nineteenth-century criminal prosecutions, theorists began 
to wonder whether with regard to at least some crimes, the attempt might indeed be the 
more basic offense. In cases of bringing about harmful consequences—homicide, arson, 
destruction of property—the actor might do everything in his power to [bring about the] 
result without succeeding. He might shoot to kill and hit the wall. She might throw a fi re 
bomb with the intent of burning down a house and the bomb turns out to be a dud. He 
might swing an axe at his enemy and miss. This element of accident in cases of harmful 
consequences makes one wonder whether the attempt should be regarded as the basic 
offense and the completed homicide, arson, or battery merely an adventitious after effect 
of attempting with intent.

Our ordinary sensibilities tell us that, of course, it is worse to kill than to shoot and miss. 
The successful killer deserves a greater penalty than the unsuccessful attempter. At least 
that is what the woman on the street—or the man in the Clapham bus, as the English say, 
thinks. In law as in basketball, the rule usually is: No harm, no foul. No one with ordinary sensi-
bilities would advocate the death penalty for someone who merely tried to kill. And yet many 
of the leading theorists of criminal law, at least in the English-speaking world, hold the view 
that the consummation of an intended offense is merely a matter of chance and therefore not 
a proper basis for aggravating the penalty designated for the attempt.

The basic argument for this position begins with the sensible premise that punishment 
should be imposed on the basis of blameworthiness or culpability. There follows a more 
controversial point: The only fair basis for culpability is the actions under one’s control—that 
is, what can one be sure of bringing about with the extensions of one’s body. This includes 
basic actions such as speaking, pulling the trigger of a gun, putting poison in coffee, planting 
a bomb. It does not include the consequences of these actions that depend on intervening 
forces of nature. It follows, according to the logic of this argument, that these consequences 
should not be charged to the account of the culpable actor. This is the reasoning that leads so 
many thoughtful writers to support the view that the attempt—which is supposedly within 
the control of the actor—should be the primary offense. The basis for punishment should, 
therefore, be the attempt and not its fortuitous after effects.

The more traditional way of thinking about crime and responsibility starts with the bring-
ing about of harm and inquires: Who is responsible for this wrong and to what extent? The 
attempter merely approaches the harm, merely creates a risk of the harm, and therefore 
should be held liable for a lesser degree of wrongdoing. A lesser degree of wrongdoing 
implies mitigated punishment.

Historically, the attempt derives from the completed offense. But once attempts came
to be recognized as a staple of nineteenth-century criminal prosecutions, theorists began
to wonder whether with regard to at least some crimes, the attempt might indeed be the
more basic offense. In cases of bringing about harmful consequences—homicide, arson,
destruction of property—the actor might do everything in his power to [bring about the]
result without succeeding. He might shoot to kill and hit the wall. She might throw a fi re
bomb with the intent of burning down a house and the bomb turns out to be a dud. He
might swing an axe at his enemy and miss. This element of accident in cases of harmful
consequences makes one wonder whether the attempt should be regarded as the basic
offense and the completed homicide, arson, or battery merely an adventitious after effect
of attempting with intent.

Our ordinary sensibilities tell us that, of course, it is worse to kill than to shoot and miss.
The successful killer deserves a greater penalty than the unsuccessful attempter. At least
that is what the woman on the street—or the man in the Clapham bus, as the English say,
thinks. In law as in basketball, the rule usually is: No harm, no foul. No one with ordinary sensi-
bilities would advocate the death penalty for someone who merely tried to kill. And yet many
of the leading theorists of criminal law, at least in the English-speaking world, hold the view
that the consummation of an intended offense is merely a matter of chance and therefore not
a proper basis for aggravating the penalty designated for the attempt.

The basic argument for this position begins with the sensible premise that punishment
should be imposed on the basis of blameworthiness or culpability. There follows a more
controversial point: The only fair basis for culpability is the actions under one’s control—that
is, what can one be sure of bringing about with the extensions of one’s body. This includes
basic actions such as speaking, pulling the trigger of a gun, putting poison in coffee, planting
a bomb. It does not include the consequences of these actions that depend on intervening
forces of nature. It follows, according to the logic of this argument, that these consequences
should not be charged to the account of the culpable actor. This is the reasoning that leads so
many thoughtful writers to support the view that the attempt—which is supposedly within
the control of the actor—should be the primary offense. The basis for punishment should,
therefore, be the attempt and not its fortuitous after effects.

The more traditional way of thinking about crime and responsibility starts with the bring-
ing about of harm and inquires: Who is responsible for this wrong and to what extent? The
attempter merely approaches the harm, merely creates a risk of the harm, and therefore
should be held liable for a lesser degree of wrongdoing. A lesser degree of wrongdoing
implies mitigated punishment.
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The search for the primary or basic offense implies, then, two different concepts of crime. 
The culpability-centered theory focuses exclusively on the actor who has formulated a crimi-
nal intent and has started to act upon it. Whether there is an actual victim, whether the 
action disturbs the peace, is irrelevant. What counts is the potential of the attempt to bring 
about harm, if it is not halted in its progression toward execution. The evil of the attempt lies 
primarily in its defi ance of the legal norms designed to protect the interests of others.

The harm-centered conception of crime focuses on the victim. The evil of the offense lies 
in killing, raping, burning, destroying, maiming, threatening—in general in bringing about 
harm to a concrete individual. When there is no actual but only a potential victim, there is by 
defi nition a lesser wrong.

It is true that those who merely attempt but do not cause harm have lesser grounds for 
remorse and guilt. In Crime and Punishment Raskolnikov is properly haunted by the thought 
of having killed an old lady to take her money. If he tried to kill her and failed, it would be 
curiously neurotic for him to suffer the same pangs of guilt. Recognizing the role of remorse 
testifi es to the close connection between wrong-doing and victimhood. That there is an 
actual victim—an irreversible harm to another human being—produces a human response 
that differs radically from the sense of impropriety that comes simply from violating a norm 
of the legal system.

We will now pick up some of the points that Fletcher makes in his extract. Th e fi rst is the 
‘problem of moral luck’.

. ‘the problem of moral luck’
Consider the following case reported in Th e Times:

‘Widow gave poisoned sherry to man who rejected her’, The Times, 4 April 2003

A widow served her new man friend sherry laced with weedkiller after he rejected her 
advances and refused to marry her, a court was told yesterday.

Dilys Goundry, a former nurse and churchwarden, poisoned David Wood, later saying that 
she had wanted to see him ‘writhing in agony’. After he spat out the drink she offered him a 
cup of milk. But he smelt bleach, grabbed his belongings and fl ed.

Goundry, 56, was spared a jail sentence at Lincoln Crown Court. Judge Michael Heath, 
imposing a 12-month community rehabilitation order after she admitted administering 
poison with intent to injure, told her: ‘You were besotted, and the time came when you 
acted in a manner that was bizarre and out of character. It is plain you developed very strong 
feelings for Mr Wood that were—sadly so far as you were concerned—not reciprocated.’ 
Goundry had committed a serious offence but before that had been ‘essentially a pillar of 
the community’.

John Pini, for the prosecution, told the court that Goundry’s infatuation with Mr Wood 
was such that she lost two stone in weight to impress him, leaving herself seriously ill with 
stomach ulcers. She had been so devastated when he refused her advances that she had had 
to receive psychiatric help.

The pair had met through a lonely hearts column in a local newspaper. Mr Wood had 
emphasised that he wanted only friendship, but Mr Pini said that by the end of the year it 
became clear that Goundry wanted more than that.

The search for the primary or basic offense implies, then, two different concepts of crime. 
The culpability-centered theory focuses exclusively on the actor who has formulated a crimi-
nal intent and has started to act upon it. Whether there is an actual victim, whether the
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she had wanted to see him ‘writhing in agony’. After he spat out the drink she offered him a
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Goundry, 56, was spared a jail sentence at Lincoln Crown Court. Judge Michael Heath,
imposing a 12-month community rehabilitation order after she admitted administering
poison with intent to injure, told her: ‘You were besotted, and the time came when you
acted in a manner that was bizarre and out of character. It is plain you developed very strong
feelings for Mr Wood that were—sadly so far as you were concerned—not reciprocated.’
Goundry had committed a serious offence but before that had been ‘essentially a pillar of
the community’.

John Pini, for the prosecution, told the court that Goundry’s infatuation with Mr Wood
was such that she lost two stone in weight to impress him, leaving herself seriously ill with
stomach ulcers. She had been so devastated when he refused her advances that she had had
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The pair had met through a lonely hearts column in a local newspaper. Mr Wood had
emphasised that he wanted only friendship, but Mr Pini said that by the end of the year it
became clear that Goundry wanted more than that.
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The poisoning incident had occurred after Mr Wood saw Goundry, now living in Scotland, 
at her then home in Horsington, Lincolnshire, in July 2000. Mr Pini said: ‘They had a meal 
and Goundry gave him a glass of Harvey’s Bristol Cream. He had a sip and immediately felt 
burning around his lips, mouth and throat. He ran to the lavatory and spat it out. Goundry 
then returned with a cup of milk, but he smelt bleach, grabbed his belongings and left.’

The court was told that Goundry later confessed to the incident—from which Mr Wood 
recovered fully—to a friend. She had said: ‘I wanted to see the rat writhe in agony before he 
died. If I can’t have him, nobody can.’

Michael Cranmer-Brown, for Goundry, said that she had suffered violence during her 
27-year marriage and had been looking forward to a new life. ‘What happened was com-
pletely out of character. She is a lady who would not want to hurt a fl y. She bitterly regrets 
what she did to him.’

Goundry, from Aberdeenshire, declined to comment after the case.

© The Times, 4 April 2003.

Ms Goundry was fortunate her attempt did not succeed because if it had she would have 
been guilty of murder and the judge would have had no option but to impose the mandatory 
sentence of life for murder. It was in fact no thanks to her that it did not. She was ‘lucky’ that 
the victim had not taken a larger gulp of the sherry. Should the fact that the victim was wise 
enough not to take a larger sip or that the poison was not stronger be a reason for rendering 
her any less guilty than if she had succeeded? Such questions are addressed in the following 
passage:

A. Ashworth, ‘Belief, Intent and Criminal Liability’ in J. Eekelaar and J. Bell (eds) 
Oxford Essays in Jurisprudence (Oxford: OUP, 1987), 16–17

Is A, who shoots at X intending to kill him but misses because X unexpectedly moves, any 
less culpable than B, who shoots at Y intending to kill him and does so? An external descrip-
tion of both sets of events would probably not suggest that they have ‘done’ the same thing, 
whereas an account which paid more attention to the actor’s point of view and to matters 
which lay within the actor’s control would suggest that they both intended and tried, to the 
same extent, to do the same thing. The argument is that, because of the element of uncer-
tainty in the outcome of things which we try to do, it would be wrong for assessments of 
culpability to depend on the occurrence or non-occurrence of the intended consequences. 
‘Success or failure . . . makes no difference at all to [an agent’s] moral status in relation to his 
original act. His original act, strictly considered, was simply his trying and that is what moral 
assessment must concern itself with’ (Winch, Ethics and Action, 1972, p. 139) . . . Moral 
blame and criminal liability should be based so far as possible on choice and control, on the 
trying and not on what actually happened thereafter.

What are the reasons for wishing to reduce the infl uence of chance upon criminal liability? It 
cannot be doubted that luck plays a considerable part. Actual results also play a considerable 
part in judgments of others, and tend to dominate assessments in such fi elds as business, 
sport, and education. Those who try hard but are unsuccessful often receive less recogni-
tion than those who achieve goals (no matter how little effort they put into it). But these are 
not moral assessments of the individuals or their characters. If one turns to moral and social 
judgments, it is doubtful whether outcomes should be proper criteria. It may be desirable 
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overall to have fewer bad outcomes and more good outcomes in society, but that does not 
lead to the conclusion that moral praise and blame should be allocated solely according to 
result. Indeed, a bad outcome stemming from a good intent may be a better predictor of 
good outcomes than a good outcome born of a bad intent. From time to time we may praise 
someone for producing a good result, even though it was not what he was trying to do, but 
this is more a refl ection of our pleasure at the outcome than an assessment of his conduct 
and character. If we turn to blaming, is it not unacceptable to blame people for causing results 
irrespective of whether they were caused intentionally, negligently, or purely accidentally? 
Blaming is a moral activity which is surely only appropriate where the individual had some 
choice or control over the matter. For this reason the criminal law should seek to minimize the 
effect of luck upon the incidence and scale of criminal liability.

To Andrew Ashworth, then, the law should not attach signifi cance to matters which are a 
matter of luck. As the diff erence between an attempt and a successful crime can be regarded 
as a matter of luck, an argument can be made that all attempts should be treated in the same 
way as the complete crime.

But not everyone agrees with him. Read again the discussions on moral luck that we had 
in Chapter 2 and particularly the extracts by Larry Alexander and Kimberly Kessler Ferzan 
and Tony Honoré (p.119).
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. actus reus of attempt
When considering the law on attempts it is useful to contrast three diff erent kinds of 
attempts.

Imagine Michael decides to kill Jane. He fi nds her and pulls out a gun. Contrast these 
three alternatives:

Just before Michael is able to shoot a police offi  cer grabs him and prevents him fi ring (1) 
the gun.
Michael fi res the gun but Jane ducks at the last moment and the bullet misses.(2) 
Michael fi res the gun but, unknown to Michael, Jane is already dead.(3) 

All of these three cases are linked by the fact that in none of them is Jane actually harmed by 
Michael. But they can be distinguished. Ashworth argues that there is an important diff er-
ence between complete and incomplete attempts.123 A complete attempt is where the defend-
ant has done everything that he or she intended to do, but the attempt nevertheless failed. In 
an incomplete case the defendant has been prevented from completing his or her course of 
actions. So case (1) is an example of an incomplete attempt, but cases (2) and (3) are complete 
attempts. ←2 (p.795)

Th ere is little doubt that a complete attempt would constitute the actus reus of an attempt, 
but in the case of an incomplete attempt where should the line be drawn? Here are some pos-
sible approaches the law could take:

(1) Last act.124 It could be argued that the defendant should not be liable until he has com-
mitted the very last act before the off ence is committed. Th is approach leaves the imposition 
of criminal liability until the very last moment. It would be supported by those who are wary 
of punishing attempts for fear of depriving the defendant of an opportunity to ‘repent’ and 
turn back from the off ence. It would also appeal to those who are concerned about convict-
ing people of simply having an ‘evil mind’.

(2) ‘Unequivocable act’.125 It can be argued that what needs to be shown is an act which 
unequivocably demonstrates that the defendant intends to complete the crime.126 In other 

123 Jareborg (1993) is not convinced by the placing of any weight on the distinction.
124 Eagleton (1855) 6 Cox CC 559, although see the interpretation of this case in Roberts (1855) 169 

ER 836.
125 Davey v Lee [1968] 1 QB 366.   126 Schulhofer (1974).
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words, that the defendant is close enough to committing the crime that there is no realistic 
chance of the defendant changing his or her mind.

(3) Th e ‘substantial step’ test.127 Th is test requires proof that the defendant has not sim-
ply started on his or her plan but has gone a signifi cant way down the path. Opponents of this 
test claim that it will create too much uncertainty.

(4) Dangerous proximity. Th is test requires proof that the defendant came ‘proximately 
close’ to committing the off ence. To some commentators it is too vague to give practical 
guidance to the jury.

(5) ‘More than merely preparatory’. Th is is the test which is adopted by English and 
Welsh law. It seeks to draw a line between those acts which are mere preparation and those 
which are embarking on the off ence proper. Its diffi  culty is that in some cases the distinction 
can be hard to draw.

(6) Th e ‘fi rst act’ test.128 Th is test requires proof that the defendant has simply done the 
fi rst of a series of acts that the defendant intends will result in the off ence being completed. It 
would appeal to those who see the mens rea as the key element of the off ence and seek only an 
external act revealing that mental state. It also has the benefi t of being an easy test to use. Th e 
diffi  culty with it is that diff erent crimes require diff erent levels of planning. Sometimes there 
will be a single act of preparation (e.g. raising a fi st in order to assault); in others a larger 
number of actions may be required (e.g. before committing an armed robbery). Th erefore, 
the fi rst act may not be a ready indicator of the blameworthiness of the defendant.129

Antony Duff  has proposed that the defendant should have committed the actus reus of an 
attempt if his or her conduct amounts to embarking on the commission of the off ence he or 
she intends to commit.130

Duff  admits that his proposed test, which is very similar, if not identical, to the one 
presently used by the courts, is open to a challenge of being indeterminent. To overcome 
this he suggests Parliament could list some examples of conduct which would constitute 
an attempt.131 Duff  claims that his test refl ects the ‘normal’ meaning of an attempt, and 
to some extent this is supported by interviews among members of the public who appear 
to support the idea that an attempt should be committed shortly before the commission 
of the off ence.132 Other commentators, including Glanville Williams, are more sceptical 
about trying to discover the ‘normal’ meaning of the word ‘attempt’.133 He points out that 
throughout the criminal law there are divergences between the normal and legal meaning 
of words.

C. Clarkson, ‘Attempt: The Conduct Requirement’ (2009) 29 Oxford Journal of 
Legal Studies 25 at 36–41

In order to determine the parameters of the new test, two related questions need to be 
addressed. First, what is the law of attempt for? What is its underlying rationale? Second, 
how serious an offence should it be? Should it be regarded as being as serious (or nearly as 
serious) as the completed crime or should it be a lesser offence?

127 Considered and rejected in Roberts (1855) 169 ER 836. 128 Scofield [1784] Cald 397.
129 Stewart (2001: 403). 130 Duff  (1996). See also Stewart (2001).
131 Duff  (1996: 394). For further discussion, see Culver (1998).
132 Robinson and Darley (1995: 20–8).   133 Williams (1991).

In order to determine the parameters of the new test, two related questions need to be
addressed. First, what is the law of attempt for? What is its underlying rationale? Second,
how serious an offence should it be? Should it be regarded as being as serious (or nearly as
serious) as the completed crime or should it be a lesser offence?
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There are several commonly stated rationales of the law of attempt. These are some-
times categorized as being either objectivist or subjectivist theories. Under an objectivist 
perspective, the defendant by intending to commit the crime and by committing acts closely 
connected with the crime has crossed a moral threshold (‘crossed the Rubicon’) and is dis-
playing a degree of moral culpability similar to that involved in the commission of the full 
offence. Further, the actions involved in an attempt display ‘vivid danger’ and a ‘clear threat 
of harm’. There is a manifest threat to the security interests of others. The victim in Jones 
was threatened or unnerved by the defendant’s actions. This infringement of his security 
rights is a ‘second-order harm’. These rationales suggest the defendant must come close to 
committing the crime. It was not until the defendant in Jones entered the car brandishing a 
loaded gun that his actions constituted this ‘vivid danger’ and that he had crossed a thresh-
old making him suffi ciently morally culpable for such a serious offence. On the other hand, 
under a ‘subjectivist’ rationale the main emphasis is on the mental element of the defendant. 
If someone intends to commit a crime, they are dangerous and need restraining; they also 
need rehabilitation and punishment is necessary to deter them and others from embarking on 
criminal plans. Under this approach, all that is required is some conduct corroborative of this 
intention. Accordingly, liability can be imposed at a much earlier stage. Even before entering 
the car, the defendant in Jones had, by shortening the gun and setting off in disguise to kill 
his victim, indicated his dangerousness. At this stage punishment is also appropriate to deter 
others from such actions. And, of course, the law should be structured so as to facilitate 
police intervention to prevent crimes. When a person planning robbery and armed with a gun 
or an imitation fi rearm, as was the defendant in Campbell, is only one yard from the door of 
the building wherein the robbery is planned, the police should not be forced to wait until he 
has entered the building and produced his gun to the victim.

In striking the balance between these rationales the competing interests of individual free-
dom and the countervailing interests of society have to be placed in the scales. As the Law 
Commission state: ‘In a free and democratic society where the right to privacy, freedom 
of conduct and civil liberties generally are respected, the balance may come down fi rmly 
against imposing criminal liability.’

The weight to be given to these competing interests depends on the seriousness of the 
offence of attempt. If attempts are to continue to be treated as being as serious (in terms of 
potential punishment) as the complete offence, the balance should only be struck at a point 
when the defendant’s moral culpability can be regarded as broadly equal to that of the person 
who commits the full crime. On the other hand, if the offence were to be regarded as less 
serious, liability could be imposed for conduct at an earlier stage. The emphasis would then 
be not so much on the broadly comparable culpability of the attempter but rather on the dan-
gerousness of such an actor and the need to facilitate police intervention. In short, the less 
serious the offence of attempt, the earlier could the line be drawn.

There are strong reasons why the crime of attempt should continue to be regarded as 
being of (almost) comparable gravity to the complete offence. The labels attempted murder 
and attempted rape have a strong resonance with the public as being very serious offences. 
In many cases it could be sheer luck that the crime was not completed. The defendant has 
broadly the same mens rea (or greater) than that required for the full offence. There is, of 
course, an argument that attempts should generally be punished less severely than com-
pleted offences, as is done in many other jurisdictions. Put simply, it is worse to kill someone 
than try to kill someone and worse to rape someone than try to rape someone. However, 
most of those supporting this view still recognize the seriousness of the crime of attempt and 
that in some cases the penalty imposed should be the same as for the complete offence. For 
example, Duff has proposed that while the penalty imposed for an attempt should generally 
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under a ‘subjectivist’ rationale the main emphasis is on the mental element of the defendant.
If someone intends to commit a crime, they are dangerous and need restraining; they also
need rehabilitation and punishment is necessary to deter them and others from embarking on
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Commission state: ‘In a free and democratic society where the right to privacy, freedom
of conduct and civil liberties generally are respected, the balance may come down fi rmly
against imposing criminal liability.’

The weight to be given to these competing interests depends on the seriousness of the
offence of attempt. If attempts are to continue to be treated as being as serious (in terms of
potential punishment) as the complete offence, the balance should only be struck at a point
when the defendant’s moral culpability can be regarded as broadly equal to that of the person
who commits the full crime. On the other hand, if the offence were to be regarded as less
serious, liability could be imposed for conduct at an earlier stage. The emphasis would then
be not so much on the broadly comparable culpability of the attempter but rather on the dan-
gerousness of such an actor and the need to facilitate police intervention. In short, the less
serious the offence of attempt, the earlier could the line be drawn.

There are strong reasons why the crime of attempt should continue to be regarded as
being of (almost) comparable gravity to the complete offence. The labels attempted murder
and attempted rape have a strong resonance with the public as being very serious offences.
In many cases it could be sheer luck that the crime was not completed. The defendant has
broadly the same mens rea (or greater) than that required for the full offence. There is, of
course, an argument that attempts should generally be punished less severely than com-
pleted offences, as is done in many other jurisdictions. Put simply, it is worse to kill someone
than try to kill someone and worse to rape someone than try to rape someone. However,
most of those supporting this view still recognize the seriousness of the crime of attempt and
that in some cases the penalty imposed should be the same as for the complete offence. For
example, Duff has proposed that while the penalty imposed for an attempt should generally
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be lighter than that which would have been imposed had the offence been completed, nev-
ertheless a person convicted of an attempt should potentially be liable to the same penalty as 
for the completed offence and ‘in exceptional cases’ should be punished at that level.

A further argument for insisting that conduct comes close to the actual commission of the 
crime is that it affords intending criminals an opportunity to abandon the criminal enterprise. 
In doing this, we are according the person respect as a responsible agent ‘who is in principle 
susceptible to rational persuasion’.

Finally, drawing the line at an earlier point would result in an unwarranted extension of 
the criminal law. Any ‘respectable theory of criminalisation’ needs to accept the ‘last resort 
principle’. This principle applies not only to the creation of new offences but to the expansion 
of existing offences. In order to respect freedom, civil liberties and privacy, any expansion of 
the criminal law should involve a thorough investigation into whether it is necessary. Such 
an investigation is easier when criminalizing specifi c acts of preparation, in that one is oper-
ating within a specifi c context with a clearly defi ned harm being targeted. Simply to allow 
the line at which conduct should be criminalized to drift backwards risks infringing this basic 
principle.

Accordingly, it is suggested that the primary rationale of a reformulated offence of attempt 
should be, as at present, that of punishing a person whose moral culpability can be regarded 
as broadly comparable to that of the completer. This is similar to Duff’s proposal that the 
conduct required for an attempt should be ‘constitutive of the agent’s criminality’. Culpability 
being broadly comparable or constitutive of criminality is not the same as requiring it to be 
equal to that of the completer. Such equality would only exist when the defendant has done 
all she needs to do to commit the crime. To be broadly comparable or constitutive of crimi-
nality, the defendant must have crossed a (relevant) threshold and have commenced, or be 
about to commence, on the execution of the crime. What is needed is a test that captures 
this crossing of a threshold and conduct displaying a ‘vivid danger’ that the full offence will 
be committed. . . . 

Of course, a major problem will be how to capture this new degree of proximity. 
Legislation cannot be framed in terms of vague concepts, such as crossing thresholds or 
displaying a vivid danger. This is where the use of examples becomes important. What is 
needed is a general reformulation of the actus reus of attempt backed up by a series of 
examples. . . . 

A possible reformulation could run along the lines of imposing liability for attempt when a 
person: ‘does an act which is more than merely preparatory to, and is closely connected to, 
the commission of the offence in terms of time, location and acts under the control of the 
accused remaining to be accomplished’. Such a test is necessarily broad and open to the 
accusation of vagueness and being capable of generating uncertainty. However, this test 
has the advantage of stressing that mere preparatory acts will not suffi ce. The actions of the 
defendant in Jones in buying and shortening his gun and in setting forth armed with his gun 
are all merely preparatory acts. Further, unlike the present law, it emphasizes that the defend-
ant must have come close to committing the offence but not so close as to have embarked 
on the crime.

QU E ST IONS
Are you convinced by any of the arguments for why the law should punish attempts? 1. 
Given that the prisons are so overcrowded should not the law focus on off ences where 
victims are directly harmed?
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Glazebrook (1969) suggests that2.  there is no need to have a special law of attempts if 
the law defi nes each substantive crime to include attempt. However, this would be 
to treat attempts under the same label as the completed off ence. To some, this would 
not recognize the important moral diff erence between an attempted off ence and a 
completed off ence. What do you think?
Would the law on attempts be clearer if greater attention were paid to the diff erence 3. 
between acts which generally endanger people (e.g. drink driving) and acts which 
are designed to harm a specifi c victim (e.g. where D shoots at V and misses)? (See 
Duff  (2005b) and Chiao (2010).)

. mens rea for attempt
What is the appropriate mens rea for an attempt?134 Again the issue depends in part on 
whether one takes a subjectivist or an objectivist approach to attempts. To subjectivists, 
because it is essentially a matter of chance whether or not the attempt succeeds, the mens 
rea for the attempt should be the same as that required for a completed off ence.135 For many 
objectivists an attempt requires an intention to ‘make up’ for the lower level of harm in an 
attempt. Other commentators have made reference to the ‘normal meaning’ of an attempt, 
which they suggest means intending to produce a certain result.136 ←1 (p.789)

In the following passage, Antony Duff  sets out his view on what the mens rea for an 
attempt should be:

R.A. Duff, Criminal Attempts (Oxford: OUP, 1996), 362–6

13.3 The Fault Element in Attempts: Why a Law of Attempts?

. . . 
We have seen that strict subjectivists (if they can justify distinguishing inchoate and sub-

stantive offences at all) should require exactly the same fault element for the inchoate offence 
as for the relevant substantive offence: if recklessness as to the relevant result (as to death, 
injury, or damage, for example) suffi ces for a substantive offence, it should also suffi ce for 
the inchoate version of that offence. Can (or should) objectivists resist this conclusion? Can 
they argue that the non-occurrence of the result required for the substantive offence should 
make a difference, not just to the seriousness of the offence for which the defendant is con-
victed, or to the severity of the sentence she receives, but to the fault element required for 
conviction of the inchoate offence? That is, can they justify a general law of attempts, rather 
than a broader law of inchoate crimes?

I have argued that we should interpret the ‘intent to commit an offence’, which attempts 
are often said to require, as an intention such that the agent would necessarily commit an 
offence in carrying it out. To justify the claim that this should be the fault element of the 
general inchoate offence, I must show two things: fi rst, why that inchoate offence should 
require intention even when the relevant substantive offence does not; and secondly, why it 
should not then require intention as to all aspects of the substantive offence. This will involve 

134 White (1991: 15ff ); Kugler (2002: 202–12).   135 Robinson (1994: 890–6).
136 Horder (1994). For criticism of appeals to the normal meaning of attempt, see Kugler (2002: 202–12).
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discussing the difference between attempts (or attacks) and actions of endangerment, and 
explaining why we should have a general law of attempts (rather than a broader law of endan-
germent) by showing how the non-occurrence of the prospective harmful result makes a 
greater difference to the culpable character of actions of endangerment than it does to that 
of attempts.

Attacks and Endangerments

I suggested earlier that intended action is the paradigm of action and of responsible agency: 
in so far as we are responsible agents, we are paradigmatically responsible for our intended 
actions. This suggests that intended criminal action, the intended doing of criminal harm, is 
the paradigm of criminality. The paradigm of murder, or wounding, is an intended killing or 
wounding, done without justifi cation or excuse: that must count as murder, or wounding, if 
anything does; a responsible agent cannot deny responsibility for a death, or wound, which 
he causes with intent (whereas he might be able to deny culpable responsibility for deaths 
or wounds which he foresees even as certain side-effects of his action); and we count some 
actions, which are not intended to kill or wound, as murders, or woundings, in virtue of their 
closeness or resemblance to this paradigm.

We are of course also culpably responsible and may be criminally liable for harms which we 
cause recklessly, rather than with intent. Sometimes, indeed, we may see little moral differ-
ence between intention and an especially heinous recklessness . . . More often, however, we 
will see an agent’s culpable responsibility for a harm which she causes as being qualifi ed by 
the fact that she caused it recklessly rather than with intent. For she did not direct her action 
towards that harm; and she could consistently have hoped (as one who intends harm could 
not) not to cause it: her action (and she as its agent) is therefore less intimately related to 
that harm. We might then (particularly when the harm is very serious) mark this difference 
between the intending and the reckless agent by convicting the reckless agent of a lesser 
offence—of manslaughter rather than murder, for instance; or by convicting the reckless 
agent of the same offence, but mitigating her sentence.

In such cases there is a completed harm, which we ascribe to the agent: what gives her 
action its normative character, as a culpable killing or wounding for instance, is the fact that 
it did cause death or injury, as well as her culpable relationship to that death or injury. The 
same is true, of course, of actions that are intended to, and do, cause harm: they take their 
character as wrongfully harmful actions partly from the very fact of their success. What, 
though, if an action does not cause the harm which it was intended to cause, or risked caus-
ing? The distinction between intention and recklessness now becomes more signifi cant, as 
the distinction between attack and endangerment—which is also the distinction between 
essentially and only potentially harmful action.

An action constitutes endangerment when it in fact threatens to cause harm; it endangers 
that which it threatens to harm. The threat may be unintentional and non-culpable (as when a 
driver whose brakes unexpectedly fail endangers others); endangerment is culpable when it 
is negligent (the driver failed to check her brakes), or reckless (she knew that her brakes might 
fail), or intentional (she drives at a pedestrian deliberately, intending to frighten him).

By contrast, intention is central to the notion of attack (as it is to that of attempt). The 
paradigm or standard case of attack is an action that is intended to cause harm, and that in 
fact causes or threatens to cause that intended harm: I attack another’s life by acting with 
the intention of killing her, in a way that in fact directly threatens her life; or I attack another’s 
property by acting with the intention of damaging what I know is her property, in a way that 
in fact threatens her property.
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Attacks are essentially, not merely potentially, harmful. Consider actions intended to kill. 
An action is essentially murderous if murder is part of its intrinsic character, as the agent 
intends and engages in it: if it would be murder were it completed as the agent intends. That 
is, the action is essentially murderous if the agent intends [to kill] and the context is such that 
the killing would be murder. Likewise, an action is essentially homicidal if the agent intends 
[to kill], in a context such that the killing would be manslaughter rather than murder. To count 
an action as essentially murderous or homicidal is to say that the actual occurrence of death 
simply completes what was already its intrinsic character. It was already structured by the 
prospect of, and already directed towards, causing death: the occurrence of death objectively 
actualizes or completes that intrinsic character, rather than giving the action a homicidal char-
acter which previously it did not have.

By contrast, actions which constitute endangerment are only potentially harmful. An action 
is potentially murderous or homicidal if it would constitute murder, or manslaughter, were it 
to cause death, but the actual causation of death is no part of its intrinsic character as the 
agent conceives and engages in it.

 . . . 
To ask whether we should have a general law of attempts, defi ned in terms of an ‘intent 

to commit an offence’, is thus to ask whether we should have a general law of attacks rather 
than of endangerment: should we criminalize essentially harmful actions which in fact cause 
no harm more readily than those which are only potentially harmful?

Part of the answer to this question lies in the very difference between essentially and 
potentially harmful action. One who intends to do harm, whose action is essentially harmful, 
relates himself as an agent as closely as he can to that harm; his action falls short of the para-
digm of wrongfully harmful action only in that its harmful character is not completely actual-
ized; and that non-completion of its harmful character is the non-completion of the action 
itself, as he intends it. By contrast, one whose action is only potentially harmful relates him-
self less closely, as an agent, to the harm which he risks causing: if the harm does not ensue, 
his action is complete without causing harm; it is connected to the paradigm of wrongfully 
harmful action neither by the fact of causing harm nor by its intentional structure. Relatedly, 
one who intends to do harm cannot hope that that harm will not ensue, nor (without repent-
ing his action) be relieved if it does not; while one who is only reckless as to a risk of harm 
can (it is consistent with the intentional structure of his action that he will) have such a hope 
and feel such relief.

It follows that if we should be criminally liable for our actions, in so far as they are culpably 
related to some criminal harm, we have stronger reason to criminalize actions which are 
essentially harmful than to criminalize those which are only potentially harmful: to criminalize 
failed attacks than to criminalize endangerments which cause no actual harm. For the former 
are more closely related to the harm which they are intended but fail to cause, than are the 
latter to the harm which they threaten to but do not actually cause.
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. impossible attempts
In many cases of impossible attempts it is unlikely that the defendant will be charged 
because his or her conduct will be objectively innocent. If a man has sexual intercourse 
with a woman with her consent, believing her to be over 13, whereas in fact she is under 
13, technically he is guilty of an attempt to have sexual intercourse with a girl under 13. 
In fact because what he has done is ‘objectively innocent’ it is unlikely the police will ever 
fi nd out about this unless the man makes a confession. However, where there is evidence 
that the defendant believes he or she is committing an off ence, even though in fact he or 
she is not (e.g. he or she is found with a bag of white powder and a drug-taking kit, but the 
white powder is found to be chalk) should there be an off ence? ←4 (p.801)

Subjectivists are likely to take the view that the defendant was as blameworthy as if the 
facts had been true. He or she has shown a similar contempt for the values the law upholds 
and seeks to protect what a person who actually commits the off ence has done. It could be 
claimed it is purely ‘luck’ that the facts were not as the defendant believed them to be. For 
objectivists the complete lack of harm means that it is illegitimate to punish an impossi-
ble attempt. Th ere is no objective or manifest criminality. Th e House of Lords in Shivpuri 
adopted the subjective view.

QU E ST IONS
Michael, of deep religious faith, prays that God will strike down his enemy, Brian, 1. 
with a thunderbolt. He believes God will answer his prayer, but Brian is still alive. 
Cynthia invites her friend, Sophie, around for a cup of tea. She has prepared poi-
son in the shape of a sugar cube. She intends to put it in Sophie’s tea, but by mis-
take puts a normal sugar cube in Sophie’s tea. Are these ‘failed attacks’? Can they be 
distinguished?
George Fletcher (1978: 137ff ) expressed the concern that for many cases of impos-2. 
sible attempts the only way the prosecution could get a conviction was if the defend-
ant was foolish or vulnerable enough to confess. Is that a reason against punishing 
impossible attempts?
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son in the shape of a sugar cube. She intends to put it in Sophie’s tea, but by mis-
take puts a normal sugar cube in Sophie’s tea. Are these ‘failed attacks’? Can they be
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sible attempts the only way the prosecution could get a conviction was if the defend-
ant was foolish or vulnerable enough to confess. Is that a reason against punishing
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Duff  (1996: 384) discusses the 3. hypothetical example of a person putting pins into a 
model of the victim, believing that thereby he or she will release evil powers which 
will kill the victim. He argues such behaviour cannot amount to an attempt because 
‘it fails so radically to engage with the world that it does not even amount to a failed 
attack’. Is that a convincing argument?

F U RT H E R R E A DI NG
Fletcher, G. (1978), Rethinking Criminal Law (Boston, MA: Little, Brown), 137ff .
Temkin, J. (1976) ‘Impossible Attempts: Another View’ Modern Law Review 39: 55.
Williams, G. (1991a) ‘Criminal Omissions—Th e Conventional View’ Law Quarterly 

Review 107: 87.
Yaff e, G. (2010) Attempts (Oxford: OUP).

. reform of the law on attempts
Th e Law Commission have proposed reform of the law on attempts. Th ey summarized their 
proposed reforms as follows:

Law Commission Report No. 318, Conspiracy and Attempts (London: TSO, 2009)

9.17 We recommend that the Criminal Attempts Act 1981 be amended to provide that, for 
the purposes of section 1(1), an intent to commit an offence includes a conditional intent to 
commit it.

9.18 We recommend that for substantive offences which have a circumstance require-
ment but no corresponding fault requirement, or which have a corresponding fault require-
ment which is objective (such as negligence), it should be possible to convict D of attempting 
to commit the substantive offence only if D was subjectively reckless as to the circumstance 
at the relevant time.

9.19 We recommend that where a substantive offence has fault requirements not involving 
mere negligence (or its equivalent) in relation to a fact or circumstance, it should be possible 
to convict D of attempting to commit the substantive offence if D possessed those fault 
requirements at the relevant time.

9.20 We recommend that the Criminal Attempts Act 1981 be amended so that D may be 
convicted of attempted murder if (with the intent to kill V) D failed to discharge his or her legal 
duty to V (where that omission, unchecked, could have resulted in V’s death).

 conspiracy theory
Conspiracy is a controversial off ence. In particular, the fact that the off ence can be com-
mitted simply by a verbal agreement by two or more people to commit the crime, before 
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any steps are taken to implement the plan.137 In the following extract, Fred Abbate sets out 
some of the principal concerns with the off ence and some of its possible justifi cations: ←6 
(p.813)

F.J. Abbate, ‘The Conspiracy Doctrine: A Critique’ in M. Gorr and S. Harwood 
(eds) Controversies in Criminal Law (Boulder, CO: Westview, 1992), 56–9

Unlike other inchoate crimes, conspiracy has drawn criticism because of what are thought 
to be its peculiar features:

The conspirational group may be punished for contemplating an objective for which as (1) 
individuals they could not be punished. A lone person with felonious designs—even 
known felonious designs—cannot ordinarily be brought to trial. But if he plots with oth-
ers, he has committed a crime.

In order for a conspiracy to obtain, no formal agreement need be shown to have (2) 
occurred. A ‘tacit understanding’ is enough, a ‘unity of design and purpose.’ Each con-
spirator need not even know the identity of all the others.

Where the conspiracy is for an unlawful purpose, even if the conspirators have not yet (3) 
decided on the means to accomplish it, they may still be prosecuted.

Although most conspiracies are secret, openness does not immunize an agreement (4) 
from prosecution for conspiracy.

‘Each conspirator is liable for all consequences that naturally fl ow from the conspiracy (5) 
and for the acts of all who participate with him in executing the unlawful purpose.’ The 
‘acts’ at issue need not be the agreed-upon methods, so long as they are in furtherance 
of the plan.

Although one may join a conspiracy at a date later than that of the original agreement, (6) 
he is not only liable for all acts done thereafter, but for the original agreement itself.

Under many statutes no ‘overt act’ in furtherance of the agreement need be shown in (7) 
order for the charge of conspiracy to be proven.

Certain of the rules of evidence are relaxed in conspiracy trials, and there is often a (8) 
higher penalty attached to the conspiracy crime than to the completed offense.

. . . 
The classical general defense of the conspiracy doctrine is the ‘group-danger’ rationale. 

On the assumption that the criminal law has as one of its objectives the prevention of harm 
to the community, the claim is that, since combinations of persons with harmful intentions 
are more dangerous than lone persons with those same intentions, conspiracies themselves 
must be made a crime. The increased danger, the argument continues, is the result of several 
factors:

An individual is more likely to carry out his group commitments than his purely private (a) 
decisions.

Having committed himself to others, it is now much more diffi cult for a person to (b) 
reverse the original decision, since such a reversal would require the cooperation of 
others.

137 Law Commission Report No. 76 (1976: para. 1.5); Dennis (1977).
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The classical general defense of the conspiracy doctrine is the ‘group-danger’ rationale.

On the assumption that the criminal law has as one of its objectives the prevention of harm
to the community, the claim is that, since combinations of persons with harmful intentions
are more dangerous than lone persons with those same intentions, conspiracies themselves
must be made a crime. The increased danger, the argument continues, is the result of several
factors:

An individual is more likely to carry out his group commitments than his purely private(a) 
decisions.

Having committed himself to others, it is now much more diffi cult for a person to(b)
reverse the original decision, since such a reversal would require the cooperation of
others.
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There is now increased probability(c)  that the harm intended will be produced.

There is now the prospect of a greater amount of harm than that intended by lone (d) 
individuals.

These factors have been used to justify the state’s stepping in at a stage even earlier than it 
does in the case of attempt. (The ‘overt act’ required in conspiracy need not be an attempt 
to carry out the plan.) This point has been expressed by an often quoted study of conspiracy 
by the Harvard Law Review:

‘Since one who has decided to commit a crime does not confront the further choice whether to 
attempt that crime, the deterrent function of the proscription against attempt is not additional to 
that of the proscription against the completed offense. By contrast, conspiracy is simply a route by 
which a given criminal object can be approached. Because the antisocial potentialities of this route 
are peculiarly great, it is arguable that even those who have not been deterred by the penalty for 
the completed offense should nevertheless be discouraged from embarking upon their criminal 
venture in concert with others.’

Further,

‘ . . . the uneasiness produced by the consciousness that such groupings exist is in itself an impor-
tant antisocial effect. Consequently, the State has an interest in stamping out conspiracy above 
and beyond its interest in preventing the commission of any specifi c substantive offense. This addi-
tional interest may explain, for example, why some courts have imposed cumulative sentences for 
a conspiracy and for the crime which was its object.’

By calling the group-danger rationale a ‘general defense,’ I mean to indicate that it seeks to 
justify conspiracy as a category of crime while still being neutral about the wisdom of the 
particular features of the doctrine. Indeed, critics of the procedural and other details of the 
doctrine often wish to retain the category purged of what they consider its objectionable 
features. Thus, the group-danger justifi cation will not, without further argument, account 
for, say, the vicarious responsibility aspect of conspiracy law or the relaxation of the rules of 
evidence.

But does the group-danger rationale even do its general justifying task without problems? 
Consider (a) and (b) above, which assert that commitments to groups are less likely to be 
revised or left unaccomplished than individual decisions. Even if true, the argument would 
justify stepping in and prosecuting only those conspiracies that are based upon certain sorts 
of commitments of individuals to groups, not all those (as the category is framed at law) that 
are ‘combinations’ or ‘agreements.’ It has been noted that a ‘tacit understanding’ or ‘unity of 
design and purpose’ is all that is required for conspiracy, and although showing these might 
sometimes provide evidential support for the existence of ‘commitment,’ quite clearly it need 
not. From the fact that M and N have agreed to do or have an understanding that they will 
do A, it surely does not follow that M is in any clear sense ‘committed’ to N to do A. He may 
merely, for example, view his consorting with N as a means to carry out his own particular 
designs.

But even if M is committed to N, it does not follow that he is therefore more committed 
to the doing of A than he would be as a lone individual. A person who is morally committed 
to a course of action does not become more committed to it for having joined with others. 
Nor does his joining involve the clearer likelihood that now he will carry out his intentions. 
And stressing point (b) will not help much, since M’s change of mind does not require the 
cooperation of others if his original intention to do A was not itself a result of his joining with 
others.

There is now increased probability(c) that the harm intended will be produced.

There is now the prospect of a greater amount of harm than that intended by lone(d)
individuals.

These factors have been used to justify the state’s stepping in at a stage even earlier than it
does in the case of attempt. (The ‘overt act’ required in conspiracy need not be an attempt
to carry out the plan.) This point has been expressed by an often quoted study of conspiracy
by the Harvard Law Review:

‘Since one who has decided to commit a crime does not confront the further choice whether to
attempt that crime, the deterrent function of the proscription against attempt is not additional to
that of the proscription against the completed offense. By contrast, conspiracy is simply a route by
which a given criminal object can be approached. Because the antisocial potentialities of this route
are peculiarly great, it is arguable that even those who have not been deterred by the penalty for
the completed offense should nevertheless be discouraged from embarking upon their criminal
venture in concert with others.’

Further,

‘ . . . the uneasiness produced by the consciousness that such groupings exist is in itself an impor-
tant antisocial effect. Consequently, the State has an interest in stamping out conspiracy above
and beyond its interest in preventing the commission of any specifi c substantive offense. This addi-
tional interest may explain, for example, why some courts have imposed cumulative sentences for
a conspiracy and for the crime which was its object.’

By calling the group-danger rationale a ‘general defense,’ I mean to indicate that it seeks to
justify conspiracy as a category of crime while still being neutral about the wisdom of the
particular features of the doctrine. Indeed, critics of the procedural and other details of the
doctrine often wish to retain the category purged of what they consider its objectionable
features. Thus, the group-danger justifi cation will not, without further argument, account
for, say, the vicarious responsibility aspect of conspiracy law or the relaxation of the rules of
evidence.

But does the group-danger rationale even do its general justifying task without problems?
Consider (a) and (b) above, which assert that commitments to groups are less likely to be
revised or left unaccomplished than individual decisions. Even if true, the argument would
justify stepping in and prosecuting only those conspiracies that are based upon certain sorts
of commitments of individuals to groups, not all those (as the category is framed at law) that
are ‘combinations’ or ‘agreements.’ It has been noted that a ‘tacit understanding’ or ‘unity of
design and purpose’ is all that is required for conspiracy, and although showing these might
sometimes provide evidential support for the existence of ‘commitment,’ quite clearly it need
not. From the fact that M and N have agreed to do or have an understanding that they will
do A, it surely does not follow that M is in any clear sense ‘committed’ to N to do A. He may
merely, for example, view his consorting with N as a means to carry out his own particular
designs.

But even if M is committed to N, it does not follow that he is therefore more committed
to the doing of A than he would be as a lone individual. A person who is morally committed
to a course of action does not become more committed to it for having joined with others.
Nor does his joining involve the clearer likelihood that now he will carry out his intentions.
And stressing point (b) will not help much, since M’s change of mind does not require the
cooperation of others if his original intention to do A was not itself a result of his joining with
others.
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If we turn to (c) and (d) of the group-danger rationale, there are more questions. The mere 
addition of heads and hands does not of itself increase the potential for danger, even in cases 
where ‘commitment’ is an appropriate description. As a matter of empirical fact, a single (and 
single-minded) person might be much more dangerous to the public safety than a group. As 
Goldstein put it:

‘More likely, empirical investigation would disclose that there is as much reason to believe that a 
large number of participants will increase the prospect that the plan will be leaked as that it will be 
kept secret; or that the persons involved will share their uncertainties and dissuade each other as 
that each will stiffen the others determination.’

The remark about secrecy (no longer essential to a conspiracy according to the Spock case) 
suggests another point. The claim, noted above, that is the ‘uneasiness’ aroused by knowing 
there are conspiracies afoot which helps justify the state’s interference even before attempt, 
would work just as well as an argument for punishing lone individuals with harmful intentions. 
If ‘uneasiness’ is an important antisocial effect, then presumably any uneasiness will do. In 
addition, a group which has decided to do some harmful act, but has not yet decided upon 
the means, should cause less uneasiness than one person who has decided upon both, yet 
the former is as full-blown a conspiracy as is any other. We will take up the question of pun-
ishment for intentions in a moment, but the point to be made now is that the ‘uneasiness’ 
argument fl atly justifi es too much.

Nor will the distinction between attempt and conspiracy, as drawn above, hold much prom-
ise after closer scrutiny. It is true, of course, that one who has decided to commit a crime 
does not face the further choice of whether or not to attempt it, so that the proscription 
against attempts is, so to speak, ‘built in’ to the proscription against the accomplished objec-
tive. But this is also true with regard to certain kinds of conspiracies, namely, those in which 
the objective by its very nature requires a group effort. Consider a plot to seize and shut down 
a complicated waterworks. Given the nature of the crime, one does not (if one is rational) 
intend to do it unless one intends to do it with others. There are not two choices here—the 
decision to take over the waterworks and the decision to do it in concert with others. The con-
spiracy cannot be labeled a mere ‘route by which a given criminal object can be approached,’ 
and the parallel with attempts is obvious.

These objections to the group-danger rationale do not, of course, show that the invoking 
of it is always out of place. They do, however, show it to be a much weaker general defense 
than most who employ it seem to think. For the common-law conception of conspiracy is not 
what is being justifi ed by the rationale, but rather a special sub-class of the category, viz., one 
where members are strongly committed to the group’s cause and to each other, where the 
members are in actual fact more dangerous in combination than as individuals, where more 
than mere social uneasiness is the effect of the venture, and where the objective is such that 
it does not require a group effort by defi nition.

Clearly the purpose of the off ence of conspiracy is to enable the police and prosecution 
authorities to intervene early and convict a group of criminals before having to wait until 
they actually commit the off ence. However, there is, as Abbate points out, a remarkable 
contrast with attempts. In attempts law great care is taken not to put the actus reus of an 
attempt too early. Otherwise defendants could be punished for their evil thoughts, rather 
than what they have done. Hence the English law insists that the defendant has done an 
act which is more than merely preparatory. By contrast, in conspiracy there is only a need 
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to demonstrate an agreement to commit the off ence.138 Th e key diff erence between a con-
spiracy and an attempt is the number of people involved.139

Th e argument that is most commonly put forward to justify conspiracy is, to use the 
words of Andrew Ashworth, ‘In many cases group behaviour may acquire a momentum 
of its own, with individuals being afraid to withdraw and participants spurring each other 
on.’140 But is there much dispute over whether there is evidence to support such a claim.141

Th e off ence of conspiracy is also justifi able on the basis that an off ence committed by a 
group dedicated to the same purpose involves doing the victim a diff erent kind of wrong 
from that where there is only one off ender. However, such an argument, although it may be 
convincing where a group has actually committed the off ence, is hard to justify where there 
is no off ence.

Th e Law Commission have proposed reform of the law on conspiracy. Th ey summarized 
their proposals as follows:

Law Commission Report No. 318, Conspiracy and Attempts (London: TSO, 2009)

9.1 We recommend that a conspiracy must involve an agreement by two or more persons 
to engage in the conduct element of an offence and (where relevant) to bring about any 
consequence element of the substantive offence.

9.2 We recommend that a conspirator must be shown to have intended that the conduct 
element of the offence, and (where relevant) the consequence element (or other conse-
quences), should respectively be engaged in or brought about.

9.3 We recommend that an alleged conspirator must be shown at the time of the agree-
ment to have been reckless whether a circumstance element of a substantive offence (or 
other relevant circumstance) would be present at the relevant time, when the substantive 
offence requires no proof of fault, or has a requirement for proof only of negligence (or its 
equivalent), in relation to that circumstance.

9.4 We recommend that where a substantive offence has fault requirements not involving 
mere negligence (or its equivalent), in relation to a fact or circumstance element, an alleged 
conspirator may be found guilty if shown to have possessed those fault requirements at the 
time of his or her agreement to commit the offence.

9.5 We recommend that it should be possible for a defendant to deny that he or she pos-
sessed the fault element for conspiracy because of intoxication, whether voluntary or invol-
untary, even when the fault element in question is recklessness (or its equivalent).

9.6 We recommend that agreements comprising a course of conduct which, if carried out, 
will amount to more than one offence with different fault as to circumstance elements or to 
which different penalties apply, should be charged as more than one conspiracy in separate 
counts on an indictment.

9.7 We recommend that the present requirement for the Director of Public Prosecutions to 
give consent if proceedings to prosecute a conspiracy to commit a summary offence are to 
be initiated need not be retained.

138 Dressler (1987: 382).
139 Bowne (1993: 224) has concerns for the disproportionate use of conspiracy off ences on minority 

groups.
140 Ashworth (1999: 475).   141 Katyal (2003); Barloon (1996).

9.1 We recommend that a conspiracy must involve an agreement by two or more persons
to engage in the conduct element of an offence and (where relevant) to bring about any
consequence element of the substantive offence.

9.2 We recommend that a conspirator must be shown to have intended that the conduct
element of the offence, and (where relevant) the consequence element (or other conse-
quences), should respectively be engaged in or brought about.

9.3 We recommend that an alleged conspirator must be shown at the time of the agree-
ment to have been reckless whether a circumstance element of a substantive offence (or
other relevant circumstance) would be present at the relevant time, when the substantive
offence requires no proof of fault, or has a requirement for proof only of negligence (or its
equivalent), in relation to that circumstance.

9.4 We recommend that where a substantive offence has fault requirements not involving
mere negligence (or its equivalent), in relation to a fact or circumstance element, an alleged
conspirator may be found guilty if shown to have possessed those fault requirements at the
time of his or her agreement to commit the offence.

9.5 We recommend that it should be possible for a defendant to deny that he or she pos-
sessed the fault element for conspiracy because of intoxication, whether voluntary or invol-
untary, even when the fault element in question is recklessness (or its equivalent).

9.6 We recommend that agreements comprising a course of conduct which, if carried out,
will amount to more than one offence with different fault as to circumstance elements or to
which different penalties apply, should be charged as more than one conspiracy in separate
counts on an indictment.

9.7 We recommend that the present requirement for the Director of Public Prosecutions to
give consent if proceedings to prosecute a conspiracy to commit a summary offence are to
be initiated need not be retained.



848 |  criminal law: text, cases, and materials

9.8 We recommend that the immunity for spouses and civil partners provided for by 
 section 2(2)(a) of the Criminal Law Act 1977 should be abolished.

9.9 We recommend that the present exemption for a non-victim co-conspirator should be 
abolished but that the present exemption for a victim (D) should be retained if:

The conspiracy is to commit an offence that exists wholly or in part for the protection (a) 
of a particular category of persons;

D falls within the protected category; and(b) 

D is the person in respect of whom the offence agreed upon would have been (c) 
committed.

9.10 We recommend that the rule that an agreement involving a person of or over the age 
of criminal responsibility and a child under the age of criminal responsibility gives rise to no 
criminal liability for conspiracy should be retained.

9.11 We recommend that the defence of acting reasonably provided for by section 50 of 
the Serious Crime Act 2007 should be applied in its entirety to the offence of conspiracy.

9.12 We recommend that it should be possible to convict D of conspiracy to commit a 
substantive offence regardless of where any of D’s relevant conduct (or any other party’s rel-
evant conduct) occurred so long as D knew or believed that the conduct or consequence ele-
ment of the intended substantive offence might occur, whether wholly or in part, in England 
or Wales.

9.13 We recommend that it should be possible to convict D of conspiracy to commit a 
substantive offence, regardless of where any other party’s conduct occurred, if: D’s relevant 
conduct occurred in England or Wales; D knew or believed that the conduct or consequence 
element of the intended substantive offence might be committed wholly or partly in a place 
outside England and Wales; and the substantive offence, if committed in that place, would 
also be an offence under the law in force in that place (however described in that law).

9.14 We recommend that it should be possible to convict D of conspiracy to commit a 
substantive offence, regardless of where any other party’s relevant conduct occurred, if: 
D’s relevant conduct occurred in England or Wales; D knew or believed that the intended 
substantive offence might occur wholly or partly in a place outside England and Wales; and 
the substantive offence, if committed in that place, would be an offence triable in England 
and Wales (or would be so triable if committed by a person satisfying relevant citizenship, 
nationality or residence conditions).

9.15 We recommend that it should be possible to convict D of conspiracy to commit a 
substantive offence, where D’s relevant conduct occurred outside England and Wales, if: D 
knew or believed that the intended substantive offence might occur wholly or partly in a place 
outside England and Wales and D could be tried in England and Wales (as the perpetrator) if 
he or she committed the substantive offence in that place.

9.16 We recommend that the consent of the Attorney General should be obtained for 
a prosecution for conspiracy to proceed, in a case where it cannot be proved that D knew 
or believed that the intended substantive offence might be committed wholly or partly in 
England or Wales.

QU E ST ION
In 2009 (BBC News Online 2009b) two schoolboys were acquitted of conspiracy to 
murder and cause explosions aft er it was found they had discussed blowing up their 
school and wrote in journals about their plans. Th e defence claimed that the boys 
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simply had overactive imaginations and that the prosecution had over-reacted to 
what was typical schoolboy imagination. Does this show the dangers of the use of 
conspiracy?
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 the rationale for the new serious 
crime act offences
In the following passage David Ormerod and Rudi Fortson challenge the need for the new 
off ences:

D. Ormerod and R. Fortson, ‘Serious Crime Act 2007: The Part 2 Offences’ [2009] 
Criminal Law Review 389 at 395–7

It is questionable whether all of these tortuously diffi cult offences in ss.44–46 are even 
necessary. The ease with which the offence of incitement was prosecuted is diffi cult to 
evaluate but, in practice, its apparent clarity was evidenced by the paucity of appellate deci-
sions (compared, for example, to conspiracy). The Law Commission described it as “rarely 
troubling the courts”. The Court of Appeal had settled on a defi nition of the offence from 
the draft Code which was repeatedly endorsed. Nevertheless, in LC 300 the Commission 
concluded that incitement displayed six “unsatisfactory features”:

“(1)  there is uncertainty as to whether it must be D’s purpose that P should commit the 
offence that D is inciting;

(2)  the fault element of the offence has been distorted by decisions of the Court of Appeal. 
These decisions have focused, wrongly, on the state of mind of P rather than on D’s 
state of mind;

(3)  there is uncertainty as to whether and, if so, to what extent it is a defence to act in 
order to prevent the commission of an offence or to prevent or limit the occurrence of 
harm;

(4)  there is uncertainty as to the circumstances in which D is liable for inciting P to do an act 
which, if done by P, would not involve P committing an offence, for example because P 
is under the age of criminal responsibility or lacks a guilty mind;
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(5)  the rules governing D’s liability in cases where D incites P to commit an inchoate 
offence have resulted in absurd distinctions;

(6)  D may have a defence if the offence that he or she incites is impossible to commit 
whereas impossibility is not a defence to other inchoate offences, apart from common 
law conspiracies. The offence of incitement is therefore in need of clarifi cation.”

Arguably, none of these features provides a compelling case for reform. Admittedly, the 
courts had fallen into error on the mens rea of incitement in Curr, but had belatedly recti-
fi ed that in Claydon. We accept that there may have been a case for putting on a statutory 
footing the defi nition of incitement and for clarifying a number of issues, such as liability for 
impossibility, to ensure coherence with other inchoate offences. That falls a long way short 
of accepting a compelling case for outright abolition of incitement and its replacement with a 
range of disturbingly wide offences. We acknowledge that this is not a universally held view. 
In reviewing what were then legislative proposals, Sullivan argued that the broad scheme is 
understandable given the need to challenge career criminals and terrorist support networks. 
We would counter that by suggesting that the activities of these categories of criminal are 
adequately met by the extremely wide offences enacted under, for example, the Terrorism 
Acts, and the Proceeds of Crime Act 2002. Some support for that is borne out by the willing-
ness of agencies to prosecute for those offences, particularly under the Proceeds of Crime 
Act. More generally, we would suggest that legislation has, in recent years, been willing to 
extend the net of criminal liability to ensnare assisters and encouragers by its creation of 
offences such as those of “being knowingly concerned in” the principal wrongdoing. The 
argument for a range of broad general inchoate offences was far from clear.

Perhaps the longest standing and most persuasive argument for reform of incitement lay 
in the need for an offence of “facilitation”. This deals with D who assisted P without also 
encouraging him to commit the anticipated offence in circumstances where P did not then 
go on to commit the anticipated crime, perhaps because P changed his mind, or because 
he was arrested before he could commit the offence. For example, if D sold a ladder to P, 
intending that P would use it to commit burglary, and P was arrested long before he could 
use the ladder for that purpose, then D might well have escaped liability because, (a) it does 
not necessarily constitute incitement since D did not “encourage” P to commit burglary, 
(although the likelihood of the courts adopting such a narrow view of incitement, unless 
constrained to do so, seems relatively remote); (b) D and P had not conspired to burgle, 
(c) no question of liability arises under the Criminal Attempts Act 1981, and (d) there could 
be no secondary liability (Accessories and Abettors Act 1861 s.8) because the substantive 
offence was not committed: D’s intention in providing the ladder to P was to profi t from its 
sale, not to burgle.

This argument for the creation of a facilitation offence was supported by the claim that 
absence of such an offence led to an extended defi nition of incitement and overuse of 
conspiracy. Examples cited by the Law Commission include the cases of Anderson and 
Hollinshead. The House of Lords extended the scope of conspiracy in Anderson to include 
cases in which none of the conspirators intend to carry out the agreement. However, that 
decision was gratefully distinguished by subsequent decisions and did not seem to have dis-
torted the law as much as was feared. In the House of Lords’ most recent pronouncement, 
Lord Nicholls expressly stated that the “conspirators must intend to do the act prohibited by 
the substantive offence”. In Hollinshead, the House had held that D1 and D2 were guilty of 
conspiracy where they foresaw that X, who was not a conspirator, would be able to commit a 
fraud. An objection to the decision in Hollinshead is that the purpose of the accused was not 
to perpetrate a fraud by, for example, causing loss to an electricity board, but to make a profi t 
(i.e. by manufacturing and selling devices that were intended to under-record the amounts 

(5)  the rules governing D’s liability in cases where D incites P to commit an inchoate
offence have resulted in absurd distinctions;

(6)  D may have a defence if the offence that he or she incites is impossible to commit
whereas impossibility is not a defence to other inchoate offences, apart from common
law conspiracies. The offence of incitement is therefore in need of clarifi cation.”

Arguably, none of these features provides a compelling case for reform. Admittedly, the
courts had fallen into error on the mens rea of incitement in Curr,rr but had belatedly recti-
fi ed that in Claydon. We accept that there may have been a case for putting on a statutory
footing the defi nition of incitement and for clarifying a number of issues, such as liability for
impossibility, to ensure coherence with other inchoate offences. That falls a long way short
of accepting a compelling case for outright abolition of incitement and its replacement with a
range of disturbingly wide offences. We acknowledge that this is not a universally held view.
In reviewing what were then legislative proposals, Sullivan argued that the broad scheme is
understandable given the need to challenge career criminals and terrorist support networks.
We would counter that by suggesting that the activities of these categories of criminal are
adequately met by the extremely wide offences enacted under, for example, the Terrorism
Acts, and the Proceeds of Crime Act 2002. Some support for that is borne out by the willing-
ness of agencies to prosecute for those offences, particularly under the Proceeds of Crime
Act. More generally, we would suggest that legislation has, in recent years, been willing to
extend the net of criminal liability to ensnare assisters and encouragers by its creation of
offences such as those of “being knowingly concerned in” the principal wrongdoing. The
argument for a range of broad general inchoate offences was far from clear.

Perhaps the longest standing and most persuasive argument for reform of incitement lay
in the need for an offence of “facilitation”. This deals with D who assisted P without also
encouraging him to commit the anticipated offence in circumstances where P did not then 
go on to commit the anticipated crime, perhaps because P changed his mind, or because
he was arrested before he could commit the offence. For example, if D sold a ladder to P,
intending that P would use it to commit burglary, and P was arrested long before he could
use the ladder for that purpose, then D might well have escaped liability because, (a) it does
not necessarily constitute incitement since D did not “encourage” P to commit burglary,
(although the likelihood of the courts adopting such a narrow view of incitement, unless
constrained to do so, seems relatively remote); (b) D and P had not conspired to burgle,
(c) no question of liability arises under the Criminal Attempts Act 1981, and (d) there could
be no secondary liability (Accessories and Abettors Act 1861 s.8) because the substantive
offence was not committed: D’s intention in providing the ladder to P was to profi t from its
sale, not to burgle.

This argument for the creation of a facilitation offence was supported by the claim that
absence of such an offence led to an extended defi nition of incitement and overuse of
conspiracy. Examples cited by the Law Commission include the cases of Anderson and
Hollinshead. The House of Lords extended the scope of conspiracy in Anderson to include
cases in which none of the conspirators intend to carry out the agreement. However, that
decision was gratefully distinguished by subsequent decisions and did not seem to have dis-
torted the law as much as was feared. In the House of Lords’ most recent pronouncement,
Lord Nicholls expressly stated that the “conspirators must intend to do the act prohibited by
the substantive offence”. In Hollinshead, the House had held that D1 and D2 were guilty of
conspiracy where they foresaw that X, who was not a conspirator, would be able to commit a
fraud. An objection to the decision in Hollinshead is that the purpose of the accused was not 
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of electricity used. However controversial, Hollinshead has not been overruled, and even 
without Pt 2 of the SCA [Serious Crime Act] 2007, the particular conduct involved gives rise 
to liability under s.7 of the Fraud Act 2006.

Whether these were powerful bases even for a new offence of facilitation is therefore 
highly debatable. Even if it were to be accepted that a new facilitation offence was desirable, 
if not necessary, we suggest that this might have been achieved with a simple provision com-
prising no more than a few lines of statute. Even that limited amendment would have begged 
many other questions including whether it ought to have rendered obsolete the range of 
existing facilitation offences in English criminal law.

 concluding thoughts
It can seem rather odd that criminal law should punish defendants in cases where the defend-
ant has not actually caused a harm to the victim. Yet that is precisely the role performed by 
inchoate off ences. Th eir existence shows that the concern of the law is not just with punish-
ing those who cause harm, but with preventing the endangerment of others, and with the 
holding to account those who have behaved wrongfully. Th e extension of inchoate off ences 
with the Serious Crime Act 2007 demonstrates the great concern that the public have about 
those who plan to commit major off ences.
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15
COMPLICITY

CENTRAL ISSUES

Th e principal is the person who actu-1. 
ally causes the harm to the victim, 
whilst the accomplice is the person 
who assists the principal in the com-
mission of an off ence.
A person can be an accomplice by 2. 
aiding, abetting, counselling, or pro-
curing another to commit an off ence. 
Another way is by being a party to 
a joint enterprise during which the 
principal commits the off ence.

To be an accomplice the defendant 3. 
must intend to aid, abet, counsel, 
or procure the commission of the 
off ence, and foresee that the principal 
might commit the off ence.
Th e Law Commission have recom-4. 
mended radical reform of the law on 
accomplice liability.

part i: the law of complicity
 principals and accomplices

DE F I N I T ION
Th e principal is the person whose acts or omission amount to the actus reus of the 
off ence.
Th e accomplice is a person who aids, abets, counsels, or procures the principal in the 
commission of the off ence.1

1 Th is distinction seems straight forward but see DPP v Nedrick-Smith [2006] EWHC 3015 (Admin) 
where (especially at para. 14) the court appears to become rather confused as to the diff erence between joint 
principals, joint enterprise, and accessories.

DE F I N I T ION
Th e principal is the person whose acts or omission amount to the actus reus of the 
off ence.
Th e accomplice is a person who aids, abets, counsels, or procures the principal in the 
commission of the off ence.1
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Th is chapter deals with the legal position of those who help or encourage others who go on 
to commit crimes. Th e criminal law punishes not only those who directly harm a victim 
but also those who assist them. So if Bob stabs Steven to death, Bob is clearly guilty of mur-
der. But if Charles has given Bob the knife, Diana has told Bob where Steven can be found 
and Edwina has encouraged Bob to kill Steven, then Charles, Diana, and Edwina can all 
also be guilty in connection with Steven’s death. Th ose who help others commit crimes 
have been known by a number of diff erent legal terms: accessories, secondary parties, or 
accomplices.2

It must be said at the outset that the law in this area is unclear in places. Professor Ashworth 
has stated:

the English law of complicity is replete with uncertainties and confl icts. It betrays the worst 
features of the common law: what some would regard as fl exibility appears here as a suc-
cession of opportunistic decisions by the courts, often extending the law, and resulting in a 
body of jurisprudence that has little coherence.3

As this quotation indicates, the subject of this chapter is not an easy one and commentators 
have struggled to present a clear guide to the present law. Not surprisingly, therefore, stu-
dents fi nd it diffi  cult too. When reading this chapter always keep in mind the off ences under 
Part 2 of the Serious Crime Act 2007, involving the encouragement and assistance of crime, 
and which are discussed in Chapter 14.

In order to understand the position of accomplices fi rst it is necessary to distinguish them 
from principals.

. who is the principal?
Th e principal is the perpetrator of the crime. Th at is the person (or people) whose actions 
constitute the actus reus of the off ence. For example, in a murder case it is the person whose 
act caused the death of the victim. By contrast, the accomplice will be the person who 
assisted or encouraged the principal to commit the crime. Th is appears a straightforward 
distinction, but it is important to contrast fi ve diff erent cases:4

Val and Ian both stab Sara. Th e combined eff ect of the two wounds is that Sara dies. In (1) 
such a case Val and Ian are guilty as joint principals. It may be that they have diff erent 
mens rea in which case they will be convicted of diff erent off ences (e.g. one of murder 
and one of manslaughter). Alternatively, they may have the same mens rea in which 
case they are guilty of the same crime.
Laurie gives Stephen a knife, telling him to stab Agatha to death, which Stephen does. (2) 
Stephen is clearly the principal and Laurie the accomplice.5

Minnette and Dorothy, acting together, attack Peter. Evidence is unable to estab-(3) 
lish whether the fatal wound was infl icted by Minnette or Dorothy. Th ey are both 

2 At one point the common law distinguished between principals in the second degree (those who 
were assisting the principal and were present when the off ence was committed) and accessories before 
the fact (those whose participation was limited to activities before the crime was committed). Th e law no 
longer draws this distinction.

3 Ashworth (2009: 443). 4 Macklin and Murphy’s Case (1838) 2 Lew CC 225.
5 Kennedy [2007] UKHL 38.

the English law of complicity is replete with uncertainties and confl icts. It betrays the worst
features of the common law: what some would regard as fl exibility appears here as a suc-
cession of opportunistic decisions by the courts, often extending the law, and resulting in a
body of jurisprudence that has little coherence.3
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liable for murder. Th is is because it can be said of both Minnette and Dorothy: ‘Either 
your stab wound caused Peter’s death or you assisted the person whose stab wound 
caused Peter’s death. Th erefore, you are guilty of murder, either as the principal or 
the accomplice.’6 Th is law is demonstrated in the rather unusual facts of Giannetto7 
(extracted below).
Dick and Phyllis attack Tom at the same time, but without intending to assist each (4) 
other or cooperate together. In such a case Dick and Phyllis are each individually 
responsible for their own actions, but not for each other’s.8 So if it was established that 
the cause of death was only the wound infl icted by Dick, Phyllis could not be con-
victed of murder or manslaughter (but could be guilty of the wounds she infl icted).
Arthur gives Conan some poison, telling Conan it is medicine for Conan’s child. (5) 
Conan, believing Arthur, gives the poison to the child who dies. In such a case Arthur 
is guilty of murder as the principal and Conan is not guilty of any off ence.

Th is last example is one of the ‘doctrine of innocent agency’, which needs to be considered 
in further detail. But fi rst an extract from Giannetto which explains what the prosecution 
needs to show in order to establish that a defendant is a principal:

R v Giannetto
[1997] 1 Cr App R 1 (CA)

Robert Giannetto made threats to his wife Julia Giannetto and paid Welch to kill her. 
Giannetto was arrested aft er his wife’s death. Th e prosecution was unable to establish 
who had killed her. He was convicted of murder on the basis that either he or someone 
acting on his behalf (maybe Welch) killed her. He appealed on the basis that the judge 
had failed to indicate to the jury that they had to be unanimous in deciding whether he 
was the principal or accessory.

Lord Justice Kennedy

Having considered the authorities with some care we are satisfi ed that in the circumstances 
of this case the trial judge was right not to direct the jury that before they could convict they 
must all be satisfi ed either that the appellant killed his wife or that he got someone else to 
do so. They were entitled to convict if they were all satisfi ed that if he was not the killer he at 
least encouraged the killing, and accordingly this ground of appeal fails.

There are two cardinal principles. The fi rst is that the jury must be agreed upon the basis 
on which they fi nd a defendant guilty. The second is that a defendant must know what case 
he has to meet. Where the Crown allege, fair and square, that on the evidence the defendant 
must have committed the offence either as principal or as secondary offender, and make it 
equally clear that they cannot say which, the basis on which the jury must be unanimous is 
that the defendant, having the necessary mens rea, by whatever means caused the result 
which is criminalised by the law. The Crown is not required to specify the means, because 
the legal defi nition of the crime does not require it; and the defendant knows perfectly well 
what case he has to meet. Of course, if (as will very often be so) the Crown nail their colours 
to a particular mast, their case will, generally, have to be established in the terms in which 

6 Mohan [1967] 2 AC 187 (PC); Giannetto [1997] 1 Cr App R 1 (CA).   7 [1997] 1 Cr App R 1.
8 Peters and Parfitt [1995] Crim LR 501 (CA).
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which is criminalised by the law. The Crown is not required to specify the means, because
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it is put. Our judgment should give no encouragement to prosecutors casting around for 
alternative possibilities where the essential evidence does not show a clear case against the 
defendant. But the facts of the present appeal are by no means an instance of that.

Appeal dismissed.

. ‘innocent agency’
An innocent agent is a person whose act causes the harm to the victim, but who is ‘innocent’: 
either because he or she lacks criminal capacity (e.g. he or she is insane or under the age of 
criminal responsibility) or he or she is unaware of the criminal nature of the act he or she is 
doing (e.g. a passer-by who touches a booby trap bomb, setting it off ).9 Where an innocent 
agent is involved the principal is the person who ‘causes’ the innocent agent to perform the 
actus reus and the innocent agent is not guilty of any crime.

In the case law the best example of innocent agency is Michael10 where the defendant 
wished to kill her baby. She delivered poison to her nurse, telling her it was medicine and 
to administer it to the baby. Th e nurse decided not to administer the poison and left  it on 
the shelf. A child then took the poison and administered it to the baby and killed him. Th e 
child and nurse in this case could be described as ‘innocent agents’. Similarly, in Stringer 
and Banks11 an employer told his employees to type letters and engage in accounting trans-
actions which (unknown to the employees) resulted in fraudulent transfers. Th e employees 
were innocent agents and the principal was the employer.

Professor David Ormerod12 has suggested that there are some crimes which cannot be 
committed through an innocent agent because ‘it is impossible to say that D has person-
ally committed the actus reus’. He suggests bigamy and rape as examples.13 Th e argument 
in favour of this view is that to say a principal has committed rape when he or she used an 
innocent agent is an artifi cial description of what he or she has done. By contrast, in a case 
where the defendant has used an innocent agent to administer poison there is no artifi ciality 
in saying that the defendant has poisoned the victim.
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DPP v K and B [1997] 1 Cr App R 36 (DC).

it is put. Our judgment should give no encouragement to prosecutors casting around for
alternative possibilities where the essential evidence does not show a clear case against the
defendant. But the facts of the present appeal are by no means an instance of that.

Appeal dismissed.
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 complicity: the actus reus

DE F I N I T ION
Th ere are fi ve ways that one can be an accomplice:14

aiding;(1) 
abetting;(2) 
counselling;(3) 
procuring;(4) 
party to a joint enterprise.(5) 

It used to be thought that the law on joint enterprise was diff erent from aiding, abetting, 
counselling, and procuring. Although, as we shall see in Part II of this chapter, some aca-
demics think that should still be the law, in a string of recent cases it has become clear that it 
is not.15 Toulson LJ in Mendez explained that all fi ve ways of being an accomplice fl ow from 
the same principle:

At its most basic level, secondary liability is founded on a principle of causation, that a defend-
ant (D) is liable for an offence committed by a principal actor (P) if by his conduct he has 
caused or materially contributed to the commission of the offence (with the requisite mental 
element); and a person who knowingly assists or encourages another to commit an offence 
is taken to have contributed to its commission.16

Th e Accessories and Abettors Act 1861, section 8, states:17

Whosoever shall aid, abet, counsel, or procure the commission of any indictable offence, 
whether the same be an offence at common law or by virtue of any act passed or to be 
passed, shall be liable to be tried, indicted, and punished as a principal offender.

Th is section makes three points of crucial importance to the law of accomplices:

(1) Th ere must be an off ence committed by the principal.18 Th e signifi cance of this is that 
if the accused off ers aiding, abetting, counselling, or procuring to the principal, but the 
principal does not go on to commit an off ence then the accused is not guilty as an acces-
sory. Imagine this: Jeeves, a butler to Bertie, knowing that Gussie, a burglar, is intending to 
burgle Bertie’s house, leaves his safe wide open. Jeeves commits no off ence if Gussie does 
not burgle that night because he has a headache.19 Th ere is no such off ence as an attempt to 
aid, abet, counsel, or procure.20 However, the new off ences in the Serious Crime Act 2007, 

14 Th ere are a few off ences for which the actus reus involving aiding and abetting, e.g. the Suicide Act 
1961, s. 2 (aiding and abetting suicide); see Samuels (2005) for a discussion of this off ence. For those off ences 
the principal is the person who aids and abets the suicide.

15 R v Mendez [2010] EWCA Crim 516. 16 [2010] EWCA Crim 516, para. 18.
17 As amended by the Criminal Law Act 1977. Th e Magistrates’ Courts Act 1980, s. 44, contains a similar 

provision for summary off ences.
18 R v Kenning [2008] EWCA Crim 1534. 19 He may be guilty of a fi rearms off ence.
20 In part this is a refl ection of the derivative theory of liability. Th is will be explained in much greater 

detail in Part II of this chapter, but in simple terms it means that the liability of the accomplice derives from 
the principal.
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aiding;(1)
abetting;(2) 
counselling;(3) 
procuring;(4)
party to a joint enterprise.(5)

At its most basic level, secondary liability is founded on a principle of causation, that a defend-
ant (D) is liable for an offence committed by a principal actor (P) if by his conduct he has
caused or materially contributed to the commission of the offence (with the requisite mental
element); and a person who knowingly assists or encourages another to commit an offence
is taken to have contributed to its commission.16

Whosoever shall aid, abet, counsel, or procure the commission of any indictable offence,
whether the same be an offence at common law or by virtue of any act passed or to be
passed, shall be liable to be tried, indicted, and punished as a principal offender.
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sections 44–6 (see p.808) mean a person can be guilty of an off ence for doing an act which 
was capable of giving assistance or encouragement to a crime, even if the principal does not 
go on to commit it. →1 (p.899)

(2) Th e accomplice is charged with the basic off ence. For example, an accused will be 
charged with murder, even though the allegation is that he or she has been an accomplice to 
the murder. Th is is particularly signifi cant in the context of murder because a mandatory life 
sentence automatically follows a conviction of murder.

(3) Th e four forms of being an accomplice are listed in the section: aiding, abetting, coun-
selling, and procuring. It is necessary to prove only that the defendant was an accomplice in 
one of these four ways or is liable under the doctrine of joint enterprise.
Let us now consider the meaning of ‘aiding’, ‘abetting’, ‘counselling’, and ‘procuring’. Th e 
starting point is the following statement of Lord Widgery CJ in Attorney-General’s Reference 
(No. 1 of 1975):21

We approach s. 8 of the 1861 Act on the basis that the words should be given their ordi-
nary meaning, if possible. We approach the section on the basis also that if four words are 
employed here ‘aid, abet, counsel or procure’, the probability is that there is a difference 
between each of those four words and the other three, because, if there were no such 
difference, then Parliament would be wasting time in using four words where two or three 
would do.

Th e signifi cance of this quotation is that it indicates that the words should be given their 
normal meaning. Th is is all well and good, but ‘abetting’, ‘procuring’, and ‘counselling’22 are 
not words in common usage and to give them a ‘normal’ meaning is therefore not straight-
forward. Th e second point that Lord Widgery has made is that the four words are to have 
distinct meanings.23 Again this is a little problematic; in particular, commentators have 
struggled to fi nd an independent meaning of the phrase ‘to abet’ that is not covered by aid-
ing or counselling. Notably other cases (e.g. Attorney-General v Able24) have suggested that 
the four words are just synonyms of helping. →2 (p.910) Further, as we shall see the exact 
line between being a party to a joint enterprise and aiding, abetting, counselling, or procur-
ing is somewhat blurred. Although this worries law students, the approach taken by the 
courts is that an accomplice can be convicted, even if it is a bit unclear exactly what kind of 
accomplice he or she was.

. aiding
Aiding covers off ering help or assistance to someone. Th is includes giving someone a piece 
of equipment25 or some information which helps them commit a crime.26 It is not necessary 
to show that the assistance was essential to the commission of the crime, nor that without it 
the crime could not have taken place. Indeed, all that is required is that the assistance was of 

21 [1975] 2 All ER 684, 686 (CA).
22 Th e word ‘counselling’ is, of course, normally used in the context of giving someone advice or support 

on emotional issues, but that is not what is meant here.
23 See Smith (1978) for an argument that the words should not be seen as four separate terms but as cap-

turing the single common law concept of being an accomplice.
24 [1984] QB 795 (CA). 25 e.g. Bainbridge [1960] 1 QB 129 (CA).
26 e.g. Attorney-General v Able [1984] QB 795 (CA).

We approach s. 8 of the 1861 Act on the basis that the words should be given their ordi-
nary meaning, if possible. We approach the section on the basis also that if four words are
employed here ‘aid, abet, counsel or procure’, the probability is that there is a difference
between each of those four words and the other three, because, if there were no such
difference, then Parliament would be wasting time in using four words where two or three
would do.
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some help to the principal in committing the crime.27 However, to constitute aiding an act 
must actually be of assistance in commission of the crime.28 So if Harold tells Peter that he 
is going to kill Tim, and Peter (who hates Tim) gives Harold a knife, but Harold does not use 
the knife but instead shoots Tim, then Peter will not have aided the murder because his knife 
in no way assisted it. Two points, however, should be made about this example. Th e fi rst is 
that the provision of the knife may amount to counselling (discussed below). Th e second is 
that if the knife gave Harold confi dence to commit the crime, even though he did not use it, 
Peter might still be held to have aided Harold.29

Many cases of aiding will involve the parties meeting so the assistance can be provided,30 
but there need be no meeting. Indeed the principal may not even be aware that he or she has 
been assisted. If a security guard, disgruntled with his employer, left  a property unlocked, 
hoping that a passing burglar would take advantage of this, which he did, the security 
guard could be guilty of aiding a burglary.31 In Stringer (Ian)32 the Court of Appeal fi rmly 
rejected an argument that an act of assistance had to occur at the time of the crime. As 
they pointed out, a defendant who gives the principal a gun, which he uses to murder, is 
undoubtedly an accomplice, even if the giving of the gun occurred some time before the 
murder.

. abetting
To be honest, no one knows what abetting means. Abetting is defi ned in the Oxford English 
Dictionary as including ‘to incite, instigate or encourage’. As will be seen, these terms are 
those oft en used to defi ne counselling.33 If abetting is to be given a special meaning of its 
own the best suggestion is that of Devlin J in NCB v Gamble,34 who proposed that abetting 
was encouragement at the time of the off ence, while counselling was encouragement before 
the crime took place.

. counselling
Counselling involves encouraging, inciting, or instigating the off ence. Th is may involve 
urging someone to commit an off ence or simply indicating that the commission of the 
off ence would be desirable. Th ere is no need to show that the counselling caused the off ence. 
In other words, if Ruth suggests to John: ‘You should go and kill Andy’ but John replies: 
‘Don’t worry, I was going to anyway’,35 Ruth can still be a counsellor. In Giannetto36 the 
trial judge suggested that if a man said to a husband that he was about to kill his wife and 
the husband did ‘as little as patting him on the back, nodding, saying “Oh goody” ’ this 
would be suffi  cient to amount to counselling. Th e following case demonstrates the key ele-
ments of counselling:

27 Bryce [2004] 2 Cr App R 35 (CA). 28 Attorney-General v Able [1984] QB 795 (CA).
29 Similarly, a look-out can be an aider, even if in fact he does not see anyone.
30 Attorney-General’s Reference (No. 1 of 1975) [1975] QB 773 (CA).
31 Th ere is no English case law on this, although it is widely accepted to be true.
32 [2011] EWCA Crim 1396. 33 J.C. Smith (1978). 34 [1959] 1 QB 11.
35 Attorney-General v Able [1984] 1 QB 795 (CA). 36 [1997] 1 Cr App R 1, 13 (CA).
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R v Calhaem
[1985] QB 808 (CA)37

Kathleen Calhaem had become infatuated with her solicitor. Th e prosecution case was 
that Calhaem hired a private detective, Julian Zajac, to kill Shirley Rendell, who had 
been having an aff air with the solicitor. Zajac, armed with a hammer, knife, and gun, 
approached Rendell’s house. Zajac testifi ed that he did not intend to kill Rendell, but 
rather to act out a charade and pretend to Calhaem that he had tried to kill her. However, 
when Zajac came face to face with Rendell she started to scream and he panicked, went 
berserk, and killed her with the hammer. Calhaem appealed against her conviction of 
murder on the basis (inter alia) that the jury should have been directed that, in order 
to convict her as an accomplice, it had to be shown that her words of counselling were 
a substantial cause of the killing. Further, it was argued that Zajac at the time of the 
killing had abandoned the agreement with Calhaem and embarked on an entirely new 
enterprise of his own. Th erefore, Calhaem should not be regarded as an accomplice to 
the killing.

Lord Justice Parker

The direction given by the judge was, Mr. Carman [counsel for the appellant] submits, wrong 
in law. He should have directed the jury that, in the case of counselling as in the case of pro-
curing, the counselling must be a ‘substantial cause.’

The point is a novel one, on which there is no direct authority . . . 
We must therefore approach the question raised on the basis that we should give to the 

word ‘counsel’ its ordinary meaning, which is, as the judge said, ‘advise,’ ‘solicit,’ or some-
thing of that sort. There is no implication in the word itself that there should be any causal 
connection between the counselling and the offence. It is true that, unlike the offence of 
incitement at common law, the actual offence must have been committed, and committed 
by the person counselled. To this extent there must clearly be, fi rst, contact between the 
parties, and, secondly, a connection between the counselling and the murder. Equally, the 
act done must, we think, be done within the scope of the authority or advice, and not, for 
example, accidentally when the mind of the fi nal murderer did not go with his actions. For 
example, if the principal offender happened to be involved in a football riot in the course of 
which he laid about him with a weapon of some sort and killed someone who, unknown to 
him, was the person whom he had been counselled to kill, he would not, in our view, have 
been acting within the scope of his authority; he would have been acting entirely outside it, 
albeit what he had done was what he had been counselled to do.

Appeal dismissed.

In Bryce,38 excerpted below, the Court of Appeal explained that even in counselling there 
had to be some causal connection between the counselling and the principal’s crime, even 
though that requirement is given a ‘broad interpretation’.39 Th at suggests that in a case where 
the link between the act of counselling and the commission of the off ence is very weak, 

37 [1985] 2 All ER 266, [1985] 2 WLR 826, [1985] Crim LR 303.   38 [2004] 2 Cr App R 35.
39 Th at was assumed to be the law in Luff man [2008] EWCA Crim 1379, although the court accepted that 

the authorities on the issue were unclear. It also is in line with the weight place on causation in Mendez [2010] 
EWCA Crim 516 (see p.xxx below).

Lord Justice Parker

The direction given by the judge was, Mr. Carman [counsel for the appellant] submits, wrong
in law. He should have directed the jury that, in the case of counselling as in the case of pro-
curing, the counselling must be a ‘substantial cause.’

The point is a novel one, on which there is no direct authority . . .
We must therefore approach the question raised on the basis that we should give to the

word ‘counsel’ its ordinary meaning, which is, as the judge said, ‘advise,’ ‘solicit,’ or some-
thing of that sort. There is no implication in the word itself that there should be any causal
connection between the counselling and the offence. It is true that, unlike the offence of
incitement at common law, the actual offence must have been committed, and committed
by the person counselled. To this extent there must clearly be, fi rst, contact between the
parties, and, secondly, a connection between the counselling and the murder. Equally, the
act done must, we think, be done within the scope of the authority or advice, and not, for
example, accidentally when the mind of the fi nal murderer did not go with his actions. For
example, if the principal offender happened to be involved in a football riot in the course of
which he laid about him with a weapon of some sort and killed someone who, unknown to
him, was the person whom he had been counselled to kill, he would not, in our view, have
been acting within the scope of his authority; he would have been acting entirely outside it,
albeit what he had done was what he had been counselled to do.

Appeal dismissed.
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the defendant will not be liable as a counsellor.40 Th e following case explores generally the 
question of what must be the causal connection between the act of the accomplice and the 
principal:

R v Stringer (Ian)
[2011] EWCA Crim 1396

Ian Stringer and his son (also known as Ian Stringer) were convicted as accomplices to 
a murder by Jason McPhee of a man widely known as Bones (described by the court as 
a hard man who was no stranger to fi ghts). Th ey appealed principally on the basis that 
the judge had failed to direct the jury that their acts of encouragement had not occurred 
at the time of the killing. Toulson LJ thought the law was very clear that an act of an 
accessory did not need to occur at the time of the killing, but went on to consider what 
causal connection, if any, needed to be shown between the act of the principal and the 
act of the accomplice.

Lord Justice Toulson

48. It is well established that D’s conduct need not cause P to commit the offence in the 
sense that “but for” D’s conduct P would not have committed the offence (see Mendez and 
Thompson at paragraph 23). But it is also established by the authorities referred to in Mendez 
and Thompson that D’s conduct must have some relevance to the commission of the princi-
pal offence; there must, as it has been said, be some connecting link. The moral justifi cation 
for holding D responsible for the crime is that he has involved himself in the commission of 
the crime by assistance or encouragement, and that presupposes some form of connection 
between his conduct and the crime. The Law Commission observed at paragraph 2.33:

“However, the precise nature of this suffi cient connection is elusive. It is best understood, at least 
where D’s conduct consists of assistance, as meaning that D’s conduct has made a contribution 
to the commission of the offence”.

49. In a case of encouragement, as contrasted with assistance, the Law Commission 
suggested that the encouragement “must have the capacity to act on P’s mind”. The way 
that the court put it in Mendez and Thompson was that D’s conduct must (objectively) have 
constituted assistance or encouragement, even if P (subjectively) did not need assistance 
or encouragement. Whereas the provision of assistance need not involve communication 
between D and P, encouragement by its nature involves some form of transmission of 
the encouragement by words or conduct, whether directly or via an intermediary. An un-
posted letter of encouragement would not be encouragement unless P chanced to dis-
cover it and read it. Similarly, it would be unreal to regard P as acting with the assistance 
or encouragement of D if the only encouragement took the form of words spoken by D out 
of P’s earshot. The Law Commission gave the example of words shouted by D, a football 
spectator, in a large crowd some distance away from an incident on the pitch involving P 
(paragraph 2.36).

50. If D provides assistance or encouragement to P, and P does that which he has been 
encouraged or assisted to do, there is good policy reason for treating D’s conduct as materi-
ally contributing to the commission of the offence, and therefore justifying D’s punishment as 

40 In such a case an off ence under ss 44–6 of the Serious Crime Act 2007 may have been committed.

Lord Justice Toulson

48. It is well established that D’s conduct need not cause P to commit the offence in the
sense that “but for” D’s conduct P would not have committed the offence (see Mendez and 
Thompson at paragraph 23). But it is also established by the authorities referred to in Mendez 
and Thompson that D’s conduct must have some relevance to the commission of the princi-
pal offence; there must, as it has been said, be some connecting link. The moral justifi cation
for holding D responsible for the crime is that he has involved himself in the commission of
the crime by assistance or encouragement, and that presupposes some form of connection
between his conduct and the crime. The Law Commission observed at paragraph 2.33:

“However, the precise nature of this suffi cient connection is elusive. It is best understood, at least
where D’s conduct consists of assistance, as meaning that D’s conduct has made a contribution
to the commission of the offence”.

49. In a case of encouragement, as contrasted with assistance, the Law Commission
suggested that the encouragement “must have the capacity to act on P’s mind”. The way
that the court put it in Mendez and Thompson was that D’s conduct must (objectively) have
constituted assistance or encouragement, even if P (subjectively) did not need assistance
or encouragement. Whereas the provision of assistance need not involve communication
between D and P, encouragement by its nature involves some form of transmission of
the encouragement by words or conduct, whether directly or via an intermediary. An un-
posted letter of encouragement would not be encouragement unless P chanced to dis-
cover it and read it. Similarly, it would be unreal to regard P as acting with the assistance
or encouragement of D if the only encouragement took the form of words spoken by D out
of P’s earshot. The Law Commission gave the example of words shouted by D, a football
spectator, in a large crowd some distance away from an incident on the pitch involving P
(paragraph 2.36).

50. If D provides assistance or encouragement to P, and P does that which he has been
encouraged or assisted to do, there is good policy reason for treating D’s conduct as materi-
ally contributing to the commission of the offence, and therefore justifying D’s punishment as
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a person responsible for the commission of the offence, whether or not P would have acted 
in the same way without such encouragement or assistance.

51. Whether D’s conduct amounts to assistance or encouragement is a question of fact. 
Professor Glanville Williams commented in Criminal Law: The General Part (1961) 2nd ed, at 
page 356, that it is sometimes diffi cult to know what degree of assistance is to be regarded 
as aiding. Several centuries of case law have not produced any defi nitive legal formula for 
resolving that question. This is unsurprising because the facts of different cases are infi nitely 
variable. It is for the jury, applying their common sense and sense of fairness, to decide 
whether the prosecution have proved to their satisfaction on the particular facts that P’s act 
was done with D’s assistance or encouragement (subject to the qualifi cation that if no fair-
minded jury could properly reach that conclusion, the judge should withdraw the case).

52. There may be cases where any assistance or encouragement provided by D is so 
distanced in time, place or circumstances from the conduct of P that it would be unjust to 
regard P’s act as done with D’s encouragement or assistance. Writing in the days of high-
waymen, Foster gave the following example in his Crown Law, re-published 3rd edn (1809), 
at page 354:

“A, B and C ride out together with the intention to rob on the highway. C taketh an opportunity 
to quit the company, turneth into another road, and never joineth A and B afterwards. They upon 
the same day commit a robbery. C will not be considered an accomplice in this fact. Possibly he 
repented of the engagement, at least he did not pursue it; nor was there at the time the fact was 
committed any engagement or reasonable expectation of mutual defence and support so far as 
to affect him.”

. . . 
53. The principle underlying that case must apply with equal if not greater force to a spon-

taneous joint enterprise. Suppose, for example, that D started to join in chasing V with hostile 
intent, but quickly thought better of it and stopped. The law would be unjust, Mr Wood sub-
mitted, if it held that D would automatically be guilty of whatever violence was infl icted on V 
by the others who continued to pursue him. We agree.

Appeal dismissed.

. procuring
To procure has been defi ned as ‘to produce by endeavour’.41 In other words, the accom-
plice has in a sense caused the principal to commit the off ence.42 At least, the principal 
acted as a consequence of the accomplice’s acts. A good example of this is Attorney-General’s 
Reference (No. 1 of 1975)43 where B added alcohol to A’s drink. When A later drove he was 
driving with a blood-alcohol concentration higher than the prescribed limit.44 B’s act had 
procured A to commit a drink-driving off ence. Another example of procuring is Millward,45

where the defendant was convicted of procuring the causing of death by dangerous driving 
by instructing his employee to drive a tractor and trailer, aware that the hitch mechanism 

41 Attorney-General’s Reference (No. 1 of 1975) [1975] 2 All ER 684, 686 (CA). K.J.M. Smith (1986); 
Beynon (1987). 

42 Attorney-General’s Reference (No. 1 of 1975) [1975] 2 All ER 684, 687 (CA).
43 [1975] 2 All ER 684 (CA).
44 Road Traffic Act 1972, s. 6(1). Th e off ence is now found in the Road Traffic Act 1988, s. 5.
45 [1994] Crim LR 527 (CA).
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was done with D’s assistance or encouragement (subject to the qualifi cation that if no fair-
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between the two was defective. Subsequently the employee drove the tractor and trailer, 
which became unhitched, causing the death of a passing motorist. Th ese cases should be 
contrasted with Beatty v Gillbanks,46 where the offi  cers of the Salvation Army knew that a 
meeting in Weston-super-Mare was likely to produce a violent reaction from a group known 
as the Skeleton Army. Nevertheless, they decided that the meeting should go ahead, and 
indeed there was a violent reaction from the Skeleton Army, which included the breaking of 
shop windows. Th e Salvation Army offi  cers could not be said to have procured the violence. 
Th e case may be explained on the basis that the offi  cers were not endeavouring to cause the 
violence of the Skeleton Army, or on the basis that, unlike Attorney-General’s Reference 
(No. 1 of 1975)47 and Millward,48 the principals (the Skeleton Army) knew exactly what they 
were doing and could be said to have made a fully free, deliberate, and informed act in car-
rying out the violence.

Procuring is closely linked with the doctrine of innocent agency discussed above; the 
crucial diff erence being that in procuring the principal is not entirely innocent (e.g. he or she 
does have the capacity to commit the crime and has the relevant mens rea).

. joint enterprise
A joint enterprise arises where two or more people together embark on the commission of 
a criminal off ence.49 Th e two parties may expressly agree to commit a particular crime or 
this may be an unspoken understanding.50 A common example is where two people decide 
to commit a burglary together. Such cases are straightforward and have been described by 
Lord Bingham as a ‘plain vanilla’ joint enterprise.51 In such a case there is no problem in 
determining that both people are parties to the joint enterprise and are liable as principals 
or accessories.

More diffi  cult cases arise where, in the course of committing the agreed crime, the prin-
cipal goes on to commit a diff erent one. A common example would be where A and B are 
committing a burglary together and they are interrupted by a security guard whom A mur-
ders. Th en B (if she has the necessary mens rea) can be convicted as an accomplice to the 
murder, through the doctrine of joint enterprise.

An important limitation on the notion of joint enterprise is that the crime must be com-
mitted in the course of or incidental to their common purpose.52 So if David and Nick com-
mit a burglary and on the way home Nick scratches his enemy’s car for his own reasons, 
David would not be liable under the doctrine of joint enterprise. Th e scratching was not part 
of, nor incidental to, their common purpose. Similarly an accomplice cannot be party to a 
joint enterprise if they join in aft er the principal has committed the crime.

In Gnango53 two men were shooting at each other. In the course of the gunfi ght a passer-
by was killed. Clearly the person who shot the bullet was guilty of murder, but could the 

46 (1882) 9 QBD 308. 47 [1975] 2 All ER 684 (CA). 48 [1994] Crim LR 527 (CA).
49 See Buxton (2009) for a detailed discussion.
50 DPP v Nedrick-Smith [2006] EWHC 3015 (Admin) suggests that it is possible to be part of a joint enter-

prise even if the person is not taking part in the attack, nor, at the time of the off ence, encouraging it.
51 Rahman [2008] UKHL 45, para. 13. 52 Gnango [2010] EWCA Crim 1691.
53 [2010] EWCA Crim 1691. Although see Ormerod (2011) for diffi  culties with the reasoning used by the 

court.
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other be liable on the basis of a joint enterprise. Th e Court of Appeal rejected an argument 
that they were acting with a common purpose and so could not be said to be embarking 
on a joint enterprise. Th is means that if two gangs get into a fi ght and the leader of gang A 
kills the leader of gang B, all the members of gang A who had the mens rea could be guilty 
of murder, but the members of gang B would not. Th at is because the members of gang B 
were not acting ‘together with’ the members of gang A and so were not parties to the joint 
enterprise.

In Gnango Th omas LJ set out the three kinds of joint enterprise he believed existed:

i)    Where two or more people join in committing a single crime, in circumstances where 
they are, in effect, all joint principals, as for example when three robbers together confront 
the security men making a cash delivery. This has been termed by some “plain vanilla 
joint enterprise” . . . but it has been questioned whether this type of joint enterprise is not 
more accurately described as a case of joint principalship (see Sir Richard Buxton: Joint 
Enterprise [2009] Crim LR 233 at 237).

ii)   Where D2 aids and abets D1 to commit a single crime, as for example where D2 pro-
vides D1 with a weapon so that D1 can use it in a robbery, or drives D1 to near to the 
place where the robbery is to be done, and/or waits around the corner as a getaway 
man to enable D1 to escape afterwards.

iii)  Where D1 and D2 participate together in one crime (crime A) and in the course of it D1 
commits a second crime (crime B) which D2 had foreseen he might commit.

Th omas LJ’s category (b) of joint enterprise looks very much like a case of aiding. Indeed 
this refl ects the modern view of the courts that a joint enterprise is simply a way of aid-
ing, abetting, counselling, or procuring the off ence; or as Th omas LJ sees it that aiding, 
abetting, counselling, or procuring is just one way of being parties to a joint enterprise. 
→3 (p.863)

QU E ST IONS
Professor David Ormerod has summarized the law: ‘(i) “Procuring” implies causa-1. 
tion but not consensus; (ii) “abetting” and “counselling” imply consensus but not 
causation; (iii) “aiding” requires actual assistance but neither consensus nor causa-
tion’ (2008: 189). Does it make sense to have these diff erences in the ways of being 
an accomplice?
Th e cases seem to suggest that acts that are of only minimal signifi cance to the com-2. 
mission of the crime can be the actus reus of being an accomplice saying: ‘Oh goody’ 
or applauding an illegal performance. Is this too little to justify criminalization? (See 
Part II of this chapter for further discussion on this.)
Martin gives Clement seven good reasons why Clement should kill Edith. Clement 3. 
rejects the suggestions. Dick overhears what Martin has said, is persuaded by his 
arguments, and kills Edith. What crimes, if any, has Martin committed?

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.
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. omissions and accomplice liability
Simply being present at the scene of a crime does not render you guilty as an accomplice.54 
Th is is because there is no duty to intervene and stop a crime taking place. So in Clarkson,55 
where the defendant came across a man committing a rape and simply watched, he was 
found not to be an accomplice to the rape. Similarly in Willett56 simply being present in a car 
when the driver drives over the victim is insuffi  cient to make you an accomplice. It would 
have to be shown that you encouraged the driver to act in that way. Th is is part of the general 
rule that omissions do not form the basis of criminal liability.57 Th ere are, however, some 
circumstances in which mere presence can render a person an accomplice:

(1) If a police constable requests that citizens assist in the suppression of a breach of the 
peace and they refuse to do so this can constitute an off ence.58

(2) If under the normal law on omissions you are under a duty to protect a person in peril 
and you fail to do so you can be guilty of an off ence. For example, a father who stands by 
while someone injures his child59 or a security guard simply watches while people burgle 
the premises which he is meant to be guarding, then they may be guilty as accessories to the 
crimes.60 Arguably, in such cases, the defendants could also be regarded as principals if their 
failure to perform their legal duty caused harm to the victims.61

(3) Where a person has a legal power to intervene to prevent a crime and fails to do so 
then he or she may be responsible as an accessory. In Rubie v Faulkner 62 a driving instruc-
tor was convicted as an accessory to a dangerous driving off ence aft er failing to intervene 
to prevent his pupil driving dangerously.63 Examples of when people have a right to control 
the behaviour of the principal are where they have ownership or control of the property or 
premises used by the principal or where the principal is an employee of the accessory.64

(4) If the person’s presence eff ectively encourages the principal then this may amount to 
being an accessory, but only if the accomplice is aware that the principal is encouraged by 
his or her presence.65 Standing by, ready to help the principal if necessary, could certainly 
amount to encouragement.66 In Francom67 the victim was subjected to appalling torture 
in a fl at in which the defendant was present. It was held that, given the length of time for 
which he was present, the jury was entitled to infer that the defendant’s presence must have 
encouraged the principals. Harder are cases where a group of people watch an illegal fi ght or 
musical performance.68 Merely being present does not normally suffi  ce as encouragement in 

54 Coney (1882) 8 QBD 534; Atkinson (1869) 11 Cox CC 330; Searle [1971] Crim LR 592 (CA).
55 [1971] 3 All ER 344 (CMAC).   56 [2010] EWCA Crim 1620.
57 See the discussion on omissions in Chapter 2.   58 Brown (1841) Car & M 314.
59 An Australian case supports this proposition (Russell [1933] VLR 59).
60 See also Forman and Ford [1988] Crim LR 677 (Crown Ct).   
61 Simester and Sullivan (2007: 196).   62 [1940] 1 KB 571.
63 [1907] 1 KB 40. See also Tuck v Robson [1970] 1 All ER 1171 (DC) where the landlord of a pub was con-

victed of aiding and abetting his customers drinking aft er hours when standing by and watching them do so. 
In Du Cros v Lambourne [1907] 1 KB 40 the owner of a car sat in the passenger seat while a friend drove the 
car at a dangerous speed. He was convicted as an accomplice. Similarly in Webster [2006] EWCA Crim 415 
the defendant let his drunken friend drive a car and was convicted as an accomplice to dangerous driving.

64 J.F. Alford Transport Ltd [1997] 2 Cr App R 326 (CA).
65 Tait [1993] Crim LR 538 (CA). In Allan [1965] 1 QB 130 the defendant, who watched a fight involving a 

friend, ready to join in if needed, was not liable as an accessory.
66 R v Robinson (Denis) [2011] UKPC 3.   67 [2001] 1 Cr App R 237 (CA).
68 See Coney (1882) 8 QBD 534; Wilcox v Jeff rey [1951] 1 All ER 464.
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such off ences, but applauding or helping arrange the event would constitute counselling.69

In 2008 a girl was convicted of aiding and abetting manslaughter when fi lming her friends 
attack the victim, who later died, in a so-called ‘happy slapping’ incident.70 In these cases 
the courts will now have to bear in mind the right to freedom of assembly and association 
protected under the European Convention on Human Rights. Th is may, in the light of the 
Human Rights Act 1998, mean that mere presence at an illegal activity without more should 
not be regarded as suffi  cient for criminal liability.71

 mens rea

DE F I N I T ION
Th e mens rea requirement for an accomplice is that he or she does his or her acts of 
assistance intending to assist the principal and foreseeing that the principal might go 
on to commit the off ence with the acts of assistance or encouragement.

Of course, to convict an accomplice it must be shown that at the time of the actus reus, he or 
she had the mens rea. →4 (p.903)

. mens rea for accomplices
For a long time the law on the mens rea for accomplices was unclear. Fortunately, the Court 
of Appeal in Bryce72 has provided authoritative guidance on the issue.73 Note that at the end 
of this extract, in paragraph 71, Potter LJ provides a useful summary of the law.

R v Bryce
[2004] EWCA Crim 123174

Craig Bryce was charged with aiding, abetting, counselling, and procuring a person, 
called X at the trial, to commit murder. Th e allegation was that Bryce drove X to a cara-
van close to the victim’s house so that he could wait for a chance to kill the victim. X 
killed the victim the next day. Th e trial judge directed the jury that Bryce would be 
guilty as an accessory if he deliberately assisted X by taking him to the caravan together 
with the gun, knowing that it was in order to assist X to kill or cause really serious harm 

69 Ibid; Allan [1965] 1 QB 130 (CA).
70 BBC News Online (2008a). ‘Happy slapping’ refers to an incident where the victim is attacked, on fi lm. 

Th e purpose of the attack being to distribute the fi lm for entertainment.
71 In Bland [1988] Crim LR 41 (CA), which concerned the liability of a woman who was living with a drugs 

dealer, the court admitted it was necessary to balance the social benefi ts of requiring a drug dealer’s cohabit-
ant to inform the police of criminal activities with the importance of private liberty. In that case it was felt 
that mere presence in the drug dealer’s home was insuffi  cient to constitute criminal liability.

72 [2004] 2 Cr App R 35.
73 Th e decision was followed in Webster [2006] EWCA Crim 415, although see Simester (2006), who 

decries the move of the case law away from requiring knowledge that P will commit the crime and towards 
just requiring foresight.

74 [2004] 2 Cr App R 35.

DE F I N I T ION
Th e mens rea requirement for an accomplice is that he or she does his or her acts of 
assistance intending to assist the principal and foreseeing that the principal might go
on to commit the off ence with the acts of assistance or encouragement.
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or realizing that there was a real possibility that he might do so. Th e appellant appealed 
on three grounds: (a) that the judge had left  the jury with the impression that any assist-
ance, however, slight would be suffi  cient to amount to the actus reus of being an acces-
sory; (b) that the judge had failed to direct the jury that there had to be an intention to 
assist the principal to kill; and (c) that the judge had failed to make it clear that a person 
could only be an accessory to murder if at the time of assistance the principal had the 
necessary intent for murder.

Lord Justice Potter

40. . . . [I]t is necessary to preserve the distinction between the perpetrator and secondary 
parties because the mental element or mens rea for the secondary party is not necessar-
ily the same as for the perpetrator. This stems from the fact that the actus reus of being 
an accessory involves two concepts: (a) an act (or possibly an omission) which aids, abets, 
counsels or procures (b) the commission by the perpetrator of the principal offence.

Mens rea

41. The required mens rea is the same for aiding, abetting, counselling and procuring: see R. v 
Rook (1993) 97 Cr.App.R. 327 . . . As stated in Smith & Hogan: Criminal Law (10th ed, 2002) 
at p.145:

‘In the modern law, secondary participation almost invariably consists simply in assisting or 
encouraging the commission of the crime and it is generally irrelevant whether the secondary 
participant is present or absent or whether his assistance or encouragement was given before 
or at the time of the offence. The only possible exception may be the procurer who succeeds in 
causing the principal to commit the crime (as in the Attorney General’s Reference (No. 1 of 1975) 
(1975) 61 Cr.App.R. 118) without doing anything which could be fairly described as encourage-
ment or assistance.’

42. As to (a) it is necessary to show fi rstly that the act which constitutes the aiding, abet-
ting etc was done intentionally in the sense of deliberately and not accidentally and secondly 
that the accused knew it to be an act capable of assisting or encouraging the crime. In this 
case, as in most cases, the fi rst requirement will not be in issue. The act of taking X to the 
caravan with the gun was obviously done deliberately . . . 

43. As to (b), it is now well established that it is not necessary to prove that the secondary 
party at the time of the act of aiding, abetting etc intended the crime to be committed.

44. As Devlin J. said in National Coal Board v Gamble (1958) 42 Cr.App.R. 240 at 250:

‘If one man deliberately sells to another a gun to be used for murdering a third, he may be indiffer-
ent whether the third man lives or dies and interested only in the cash profi t to be made out of the 
sale, but he can still be an aider and abettor.’

45. Thus, if it is proved that the defendant intended to do the acts of assistance or encour-
agement, it is no defence that he hoped that events might intervene to prevent the crime 
taking place. So, where the defendant drove the perpetrator to a place where he knew that 
the perpetrator intended to murder a policeman, his intentional driving of the car to that place 
amounted to an aiding and abetting of the offence despite his unwillingness that the killing 
should take place . . . 

46. It not being necessary to show that the secondary party intended the crime to be 
committed by the perpetrator, what must be his state of mind vis-à-vis the commission 

Lord Justice Potter
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of the crime? As was stated by Lord Goddard CJ in Johnson v Youden [1950] 1 K.B. 544 
at 546:

‘Before a person can be convicted of aiding and abetting the commission of an offence he must at 
least know the essential matters which constitute that offence.’

He went on to say:

‘He need not actually know that an offence has been committed, because he may not know that 
the facts constitute an offence and ignorance of the law is not a defence. If a person knows all the 
facts and is assisting another person to do certain things, and it turns out that the doing of those 
things constitutes an offence, the person who is assisting is guilty of aiding and abetting that 
offence.’

. . . 
48. But does the secondary party actually have to know that the crime will be committed, 

as this passage suggests, or is something less suffi cient? Lord Simon of Glaisdale in Lynch at 
pp.35 and 698–699 cited Devlin J. in National Coal Board v Gamble (1958) 42 Cr.App.R. 240, 
247, [1959] 1 Q.B. 11, 20 and continued:

‘The act of supply must be voluntary (in the sense I tried to defi ne earlier in this speech), and it must 
be foreseen that the instrument or other object or service supplied will probably (or possibly and 
desiredly) be used for the commission of a crime.’

49. Those words were uttered in respect of a person participating at the time of the com-
mission of the offence by the actual perpetrator. However, in the context of a person charged 
as an accessory who has rendered assistance prior to the commission of the crime by the 
perpetrator, the circumstances in respect of which knowledge is suffi cient for liability may 
go wider than that of the specifi c crime actually committed. This is because, as pointed out 
in Blackstone’s Criminal Practice (2004) at A6.5 (p.75), it is inappropriate and unworkable to 
require knowledge of the essential matters constituting the offence in a situation where the 
offence is yet to be committed in the future or by a person of whose precise intentions the 
accused cannot be certain in advance. It is thus suffi cient for the accused to have knowledge 
of the type of crime in contemplation. Thus where a person supplies equipment to be used in 
the course of committing an offence of a particular type, he is guilty of aiding and abetting the 
commission of any such offence committed by the person to whom he supplies the equip-
ment, providing that he knows the purpose to which the equipment is to be put or realises 
that there is a real possibility that it will be used for that purpose and the equipment is actually 
used for that purpose: see R. v Bullock (1954) 38 Cr.App.R. 151 and R. v Bainbridge (1959) 43 
Cr.App.R. 194, [1960] 1 Q.B. 129.

. . . 
62. Blackstone’s Criminal Practice (2004) (paragraph A5.4, p.73) relying upon the passage 

from Devlin J. in National Coal Board v Gamble which we have already cited, also states that 
there must be an intention to aid . . . 

63. The authors then consider the authorities such as R. v Woollin [1999] 1 Cr.App.R. 8, 
[1999] A.C. 82 which decide that a person may still intend to do something even though he 
does not desire it. The authors continue:

‘Gillick v West Norfolk and Wisbech Area Health Authority [1986] A.C. 112 is an example of a type 
of case where the uncertainties of the precise meaning of intention effectively confer a perhaps 
welcome discretion on whether to impose responsibility. That case concerned, inter alia, the ques-
tion of whether a doctor giving contraceptive advice or treatment to a girl under the age of 16 could 
be liable as accessory to a subsequent offence of unlawful sexual intercourse committed by the 
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girl’s sexual partner. The House of Lords held that generally this would not be the case (the action 
was a civil one for a declaration) since the doctor would lack the necessary intention (even though 
he realised that his actions would facilitate such intercourse). One rationale for the decision would 
be that a jury would not infer intention in such circumstances if they thought that the doctor was 
acting in what he considered to be the girl’s best interests.’

Similar reasoning could be applied to a troublesome group of cases involving the supply of 
articles for use in crime which the recipient already has some sort of civil right to receive. 
The general position seems to be that this is not aiding and abetting (see, for example, R. v 
Lomas (1913) 9 Cr.App.R. 220 concerning the return of a jemmy to its owner) because the 
alleged accessory does not intend to aid the offence but rather merely to comply with his 
supposed civil-law duties. Critics of this general position rightly point out that it can hardly 
apply to a person returning a revolver to its owner knowing that he is then going to use it to 
carry out a murder. But here a jury probably would infer intention to aid from the accused’s 
knowledge of the effects of his action, and the fl exibility of the notion of intention enables 
an appropriate solution to be found to situations for which it is diffi cult to formulate precise 
rules in advance.

. . . 
71. We are of the view that, outside the Powell and English situation (violence beyond the 

level anticipated in the course of a joint criminal enterprise), where a defendant, D, is charged 
as the secondary party to an offence committed by P in reliance on acts which have assisted 
steps taken by P in the preliminary stages of a crime later committed by P in the absence of D, 
it is necessary for the Crown to prove intentional assistance by D in the sense of an intention 
to assist (and not to hinder or obstruct) P in acts which D knows are steps taken by P towards 
the commission of the offence. Without such intention the mens rea will be absent whether 
as a matter of direct intent on the part of D or by way of an intent suffi cient for D to be liable 
on the basis of ‘common purpose’ or ‘joint enterprise’. Thus, the prosecution must prove:

an act done by D which in fact assisted the later commission of the offence,(a) 

that D did the act deliberately realising that it was capable of assisting the offence,(b) 

that D at the time of doing the act contemplated the commission of the offence by A, (c) 
i.e. he foresaw it as a ‘real or substantial risk’ or ‘real possibility’, and

that D when doing the act intended to assist A in what he was doing.(d) 

Appeal dismissed.

E X A M I NAT ION T I P
Th e easiest way to understand the Bryce test is to break it down into essentially two 
elements:

Th e fi rst element relates to what the accomplice thought or intended about his or (1) 
her own acts. Bryce requires that the defendant must have realized that his or her 
act could assist the principal and that he or she intended to assist the principal.75

Th e second element relates to the accused’s state of mind about the principal’s (2) 
acts. Th e defendant must have foreseen that there was a real possibility that the 

75 Note the test is not what the defendant ought to have known but what the defendant did know (Webster 
[2006] EWCA Crim 415).
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steps taken by P in the preliminary stages of a crime later committed by P in the absence of D,
it is necessary for the Crown to prove intentional assistance by D in the sense of an intention
to assist (and not to hinder or obstruct) P in acts which D knows are steps taken by P towards
the commission of the offence. Without such intention the mens rea will be absent whether 
as a matter of direct intent on the part of D or by way of an intent suffi cient for D to be liable
on the basis of ‘common purpose’ or ‘joint enterprise’. Thus, the prosecution must prove:

an act done by D which in fact assisted the later commission of the offence,(a) 

that D did the act deliberately realising that it was capable of assisting the offence,(b)

that D at the time of doing the act contemplated the commission of the offence by A, (c)
i.e. he foresaw it as a ‘real or substantial risk’ or ‘real possibility’, and

that D when doing the act intended to assist A in what he was doing.(d) 

Appeal dismissed.

E X A M I NAT ION T IP
Th e easiest way to understand the Bryce test is to break it down into essentially two 
elements:

Th e fi rst element relates to what the accomplice thought or intended about his or (1)
her own acts. Bryce requires that the defendant must have realized that his or her 
act could assist the principal and that he or she intended to assist the principal.75

Th e second element relates to the accused’s state of mind about the principal’s (2) 
acts. Th e defendant must have foreseen that there was a real possibility that the 
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principal would commit the crime he or she did. Th at is, he or she foresaw that the 
principal might commit the crime in circumstances which would amount to the 
off ence.

We shall consider these two elements in more detail. Th e second has proved especially 
tricky.

Th e defendant must have realized that his or her act could assist the 
principal and that he or she intended to assist the principal
Th is element is unproblematic in cases of joint enterprise because by defi nition those cases 
involve the defendant and accomplice acting together to commit a crime. It is therefore a 
given in cases of joint enterprise. It is less straightforward in cases of aiding, abetting, coun-
selling, or procuring.

Consider Jeeves, a butler, who deliberately leaves Bertie’s (his master’s) safe unlocked 
one night. He could have any one of the following states of mind:

He wants Bertie’s safe to be burgled and leaves it open with that hope.(1) 
He does not want Bertie’s safe to be burgled but, knowing of a planned burglary, real-(2) 
izes that it is highly likely it will be burgled.
He does not want Bertie’s safe to be burgled, but realizes that there is a risk that it (3) 
may be.
He foresees that the safe will be burgled, but because he was told that the burglars (4) 
intended to take the whole safe away did not think that his acts would be of any 
assistance. In other words, although he foresaw the principal’s crime he did not fore-
see that his actions would be of assistance.

There is no doubt that in case (1) Bertie is guilty of being an accomplice; (2) is more 
problematic. Although Bertie foresees the principal might commit the crime, does he 
intend to assist the principal? It might be said on the basis of Woollin76 (see Chapter 3) 
the jury could find intention. It seems that in case (3) there is no criminal liability. 
Although he foresees the principal would commit the crime he does not intend to assist 
the principal. Woollin cannot be used because there is no foresight of virtual certainty. 
In (4) there is certainly no criminal liability because he did not realize his acts would 
assist the principal.

Th e defendant must have foreseen that there was a real possibility 
that the principal would commit the crime he or she did
Th e leading case on this element is Powell and English, which although a case on joint enter-
prise, can now be taken as a case on accessory liability generally:

76 [1999] 1 AC 82.   

principal would commit the crime he or she did. Th at is, he or she foresaw that the
principal might commit the crime in circumstances which would amount to the
off ence.
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R v Powell and Daniels; R v English
[1999] AC 1 (HL)77

Th e House of Lords heard two appeals. In the fi rst Anthony Powell, Antonio Daniels, 
and one other man called at the home of a dealer in cannabis. As the dealer opened the 
door one of the group shot him. Th e three defendants were charged with murder on 
the basis of joint enterprise. Powell argued that he was present solely to buy cannabis 
and had not taken part in the shooting. Daniels did not give evidence but his barrister 
argued that Powell had fi red the shot.

In the second case, Philip English (aged 15 at the time of the off ence) and Weddle were 
charged with the murder of a police sergeant. Th e prosecution alleged that, as part of a 
joint enterprise, English and Weddle attacked the sergeant with a wooden post. During 
the attack Weddle produced a knife and stabbed the victim to death. English claimed 
that he had fl ed the scene before Weddle produced the knife.

Both appeals focused on the correct defi nition of the mens rea required to convict 
an accessory charged on the basis of a joint enterprise. Th e certifi ed questions for their 
Lordships were:

Is it suffi  cient to found a conviction for murder for a secondary party to a killing to (i) 
have realized that the primary party might kill with intent to do so or with intent to 
cause grievous bodily harm or must the secondary party have held such an intention 
himself?
Is it suffi  cient for murder that the secondary party intends or foresees that the pri-(ii) 
mary party would or may act with intent to cause grievous bodily harm, if the lethal 
act carried out by the primary party is fundamentally diff erent from the acts foreseen 
or intended by the secondary party?

Lord Hutton

My Lords, the fi rst question gives rise, in my opinion, to two issues. The fi rst issue is 
whether there is a principle established in the authorities that where there is a joint enter-
prise to commit a crime, foresight or contemplation by one party to the enterprise that 
another party to the enterprise may in the course of it commit another crime, is suffi cient 
to impose criminal liability for that crime if committed by the other party even if the fi rst 
party did not intend that criminal act to be carried out. (I shall consider in a later part of this 
judgment whether the foresight is of a possibility or of a probability.) The second issue is 
whether, if there be such an established principle, it can stand as good law in the light of 
the decisions of this House that foresight is not suffi cient to constitute the mens rea for 
murder in the case of the person who actually causes the death and that guilt only arises 
if that person intends to kill or cause really serious injury.

My Lords, I consider that there is a strong line of authority that where two parties embark 
on a joint enterprise to commit a crime, and one party foresees that in the course of the 
enterprise the other party may carry out, with the requisite mens rea, an act constituting 
another crime, the former is liable for that crime if committed by the latter in the course of 
the enterprise.

77 [1997] 4 All ER 545, [1997] 3 WLR 959, [1998] 1 Cr App R 261, [1998] Crim LR 48.

Lord Hutton

My Lords, the fi rst question gives rise, in my opinion, to two issues. The fi rst issue is
whether there is a principle established in the authorities that where there is a joint enter-
prise to commit a crime, foresight or contemplation by one party to the enterprise that
another party to the enterprise may in the course of it commit another crime, is suffi cient
to impose criminal liability for that crime if committed by the other party even if the fi rst
party did not intend that criminal act to be carried out. (I shall consider in a later part of this
judgment whether the foresight is of a possibility or of a probability.) The second issue is
whether, if there be such an established principle, it can stand as good law in the light of
the decisions of this House that foresight is not suffi cient to constitute the mens rea for
murder in the case of the person who actually causes the death and that guilt only arises
if that person intends to kill or cause really serious injury.

My Lords, I consider that there is a strong line of authority that where two parties embark
on a joint enterprise to commit a crime, and one party foresees that in the course of the
enterprise the other party may carry out, with the requisite mens rea, an act constituting
another crime, the former is liable for that crime if committed by the latter in the course of
the enterprise.
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[Lord Hutton then discussed R v Smith (Wesley) [1963] 1 WLR 1200; R v Anderson; R v 
Morris [1966] 2 QB 110.]

As a matter of strict analysis there is, as Professor J.C. Smith pointed out in his commentary 
on Reg. v. Wakely [1990] Crim. L. R. 119, 120, a distinction between a party to a common 
enterprise contemplating that in the course of the enterprise another party may use a gun 
or knife and a party tacitly agreeing that in the course of the enterprise another party may 
use such a weapon. In many cases the distinction will in practice be of little importance 
because as Lord Lane C.J. observed in Reg. v. Wakely, at p. 120, with reference to the use 
of a pickaxe handle in a burglary, ‘foreseeability that the pickaxe handle might be used as a 
weapon of violence was practically indistinguishable from tacit agreement that the weapon 
should be used for that purpose.’ Nevertheless it is possible that a case might arise where a 
party knows that another party to the common enterprise is carrying a deadly weapon and 
contemplates that he may use it in the course of the enterprise, but, whilst making it clear to 
the other party that he is opposed to the weapon being used, nevertheless continues with 
the plan. In such a case it would be unrealistic to say that, if used, the weapon would be used 
with his tacit agreement. However it is clear from a number of decisions, in addition to the 
judgment of the Court of Criminal Appeal in Reg. v. Smith (Wesley) [1963] 1 W.L.R. 1200, that 
as stated by the High Court of Australia in McAuliffe v. The Queen, 69 A.L.J.R. 621, 624 (in a 
judgment to which I will refer later in more detail) ‘the scope of the common purpose is to be 
determined by what was contemplated by the parties sharing that purpose.’ Therefore when 
two parties embark on a joint criminal enterprise one party will be liable for an act which he 
contemplates may be carried out by the other party in the course of the enterprise even if he 
has not tacitly agreed to that act.

. . . 

[After discussing Chan Wing-Siu v The Queen [1985] AC 168; McAuliffe v The Queen, 69 
ALJR 621 Lord Hutton concluded:]

There is therefore a strong line of authority that participation in a joint criminal enterprise with 
foresight or contemplation of an act as a possible incident of that enterprise is suffi cient to 
impose criminal liability for that act carried out by another participant in the enterprise.

. . . 
The second issue which arises on these appeals is whether the line of authority exempli-

fi ed by Reg. v. Smith and Chan Wing-Siu is good law in the light of the decisions of this House 
in Reg. v. Moloney [1985] A.C. 905 and Reg. v. Hancock [1986] A.C. 455.

. . . 
My Lords, I recognise that as a matter of logic there is force in the argument advanced on 

behalf of the appellants, and that on one view it is anomalous that if foreseeability of death or 
really serious harm is not suffi cient to constitute mens rea for murder in the party who actu-
ally carries out the killing, it is suffi cient to constitute mens rea in a secondary party. But the 
rules of the common law are not based solely on logic but relate to practical concerns and, in 
relation to crimes committed in the course of joint enterprises, to the need to give effective 
protection to the public against criminals operating in gangs. As Lord Salmon stated in Reg. 
v. Majewski [1977] A.C. 443, 482e in rejecting criticism based on strict logic of a rule of the 
common law, ‘this is the view that has been adopted by the common law of England, which 
is founded on common sense and experience rather than strict logic.’

In my opinion there are practical considerations of weight and importance related to con-
siderations of public policy which justify the principle stated in Chan Wing-Siu v. The Queen 
[1985] A.C. 168 and which prevail over considerations of strict logic. One consideration is 
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contemplates that he may use it in the course of the enterprise, but, whilst making it clear to
the other party that he is opposed to the weapon being used, nevertheless continues with
the plan. In such a case it would be unrealistic to say that, if used, the weapon would be used
with his tacit agreement. However it is clear from a number of decisions, in addition to the
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ALJR 621 Lord Hutton concluded:]

There is therefore a strong line of authority that participation in a joint criminal enterprise with
foresight or contemplation of an act as a possible incident of that enterprise is suffi cient to
impose criminal liability for that act carried out by another participant in the enterprise.

. . .
The second issue which arises on these appeals is whether the line of authority exempli-

fi ed by Reg. v. Smith and Chan Wing-Siu is good law in the light of the decisions of this House
in Reg. v. Moloney [1985] A.C. 905 and Reg. v. Hancock [1986] A.C. 455.

. . .
My Lords, I recognise that as a matter of logic there is force in the argument advanced on

behalf of the appellants, and that on one view it is anomalous that if foreseeability of death or
really serious harm is not suffi cient to constitute mens rea for murder in the party who actu-
ally carries out the killing, it is suffi cient to constitute mens rea in a secondary party. But the
rules of the common law are not based solely on logic but relate to practical concerns and, in
relation to crimes committed in the course of joint enterprises, to the need to give effective
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v. Majewski [1977] A.C. 443, 482e in rejecting criticism based on strict logic of a rule of the
common law, ‘this is the view that has been adopted by the common law of England, which
is founded on common sense and experience rather than strict logic.’

In my opinion there are practical considerations of weight and importance related to con-
siderations of public policy which justify the principle stated in Chan Wing-Siu v. The Queen
[1985] A.C. 168 and which prevail over considerations of strict logic. One consideration is
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that referred to by Lord Lane C.J. in Reg. v. Hyde [1991] 1 Q.B. 134, 139, where he cited 
with approval the observation of Professor Smith in his comment on Reg v. Wakely:

‘If B realises (without agreeing to such conduct being used) that A may kill or intentionally infl ict 
serious injury, but nevertheless continues to participate with A in the venture, that will amount to 
a suffi cient mental element for B to be guilty of murder if A, with the requisite intent, kills in the 
course of the venture. As Professor Smith points out, B has in those circumstances lent himself to 
the enterprise and by so doing he has given assistance and encouragement to A in carrying out an 
enterprise which B realises may involve murder.’

A further consideration is that, unlike the principal party who carries out the killing with a 
deadly weapon, the secondary party will not be placed in the situation in which he suddenly 
has to decide whether to shoot or stab the third person with intent to kill or cause really 
serious harm. There is, in my opinion, an argument of considerable force that the secondary 
party who takes part in a criminal enterprise (for example, the robbery of a bank) with fore-
sight that a deadly weapon may be used, should not escape liability for murder because he, 
unlike the principal party, is not suddenly confronted by the security offi cer so that he has to 
decide whether to use the gun or knife or have the enterprise thwarted and face arrest.

 . . . 
Therefore for the reasons which I have given I would answer the certifi ed question of law 

in the appeals of Powell and Daniels and the fi rst certifi ed question in the appeal of English 
by stating that (subject to the observations which I make in relation to the second certifi ed 
question in the case of English) it is suffi cient to found a conviction for murder for a secondary 
party to have realised that in the course of the joint enterprise the primary party might kill with 
intent to do so or with intent to cause grievous bodily harm. Accordingly I would dismiss the 
appeals of Powell and Daniels.

The second certifi ed question in the appeal of English arises because of the last sentence 
in the following passage in the trial judge’s summing up to the jury to which I have previously 
referred:

‘If he had the knife and English knew that Weddle had the knife, what would have been—must 
have been—in the mind of English, bearing in mind whatever condition you fi nd that he was in as 
a result of drink? So you have to ask that question. If he did not know of the knife then you have to 
consider whether nevertheless he knew that there was a substantial risk that Weddle might cause 
some really serious injury with the wooden post which was used in the manner which you fi nd it 
to have been used.’

In Reg. v. Hyde [1991] 1 Q.B. 134, as already set out, Lord Lane C.J. stated, at p. 139:

‘If B realises (without agreeing to such conduct being used) that A may kill or intentionally infl ict 
serious injury, but nevertheless continues to participate with A in the venture, that will amount to 
a suffi cient mental element for B to be guilty of murder if A, with the requisite intent, kills in the 
course of the venture.’

However in Hyde the attack on the victim took place without weapons and the Crown case 
was that the fatal blow to the victim’s head was a heavy kick. The problem raised by the 
second certifi ed question is that, if a jury is directed in the terms stated in Hyde, without 
any qualifi cation (as was the jury in English), there will be liability for murder on the part of 
the secondary party if he foresees the possibility that the other party in the criminal venture 
will cause really serious harm by kicking or striking a blow with a wooden post, but the other 
party suddenly produces a knife or a gun, which the secondary party did not know he was 
carrying, and kills the victim with it.
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Mr. Sallon, for the appellant, advanced to your Lordships’ House the submission . . . that in 
a case such as the present one where the primary party kills with a deadly weapon, which 
the secondary party did not know that he had and therefore did not foresee his use of it, the 
secondary party should not be guilty of murder. He submitted that to be guilty under the prin-
ciple stated in Chan Wing-Siu the secondary party must foresee an act of the type which the 
principal party committed, and that in the present case the use of a knife was fundamentally 
different to the use of a wooden post.

My Lords, I consider that this submission is correct. It fi nds strong support in the passage 
of the judgment of Lord Parker C.J. in Reg. v. Anderson; Reg. v. Morris [1966] 2 Q.B. 110, 
120 which I have set out earlier, but which it is convenient to set out again in this portion of 
the judgment:

‘It seems to this court that to say that adventurers are guilty of manslaughter when one of them 
has departed completely from the concerted action of the common design and has suddenly 
formed an intent to kill and has used a weapon and acted in a way which no party to that common 
design could suspect is something which would revolt the conscience of people today.’

The judgment in Chan Wing-Siu’s case [1985] A.C. 168 also supports the argument advanced 
on behalf of the appellant because Sir Robin Cooke stated, at p. 175:

‘The case must depend rather on the wider principle whereby a secondary party is criminally liable 
for acts by the primary offender of a type which the former foresees but does not necessarily 
intend.’ (Emphasis added.)

. . . 

[After discussing R v Gamble [1989] NI 268 Lord Hutton explained:]

In my opinion this decision was correct in that a secondary party who foresees grievous bod-
ily harm caused by kneecapping with a gun should not be guilty of murder where, in an action 
unforeseen by the secondary party, another party to the criminal enterprise kills the victim 
by cutting his throat with a knife. The issue (which is one of fact after the tribunal of fact has 
directed itself, or has been directed, in accordance with the statement of Lord Parker C.J. in 
Reg. v. Anderson; Reg. v. Morris [1966] 2 Q.B. 110, 120b) whether a secondary party who 
foresees the use of a gun to kneecap, and death is then caused by the deliberate fi ring of the 
gun into the head or body of the victim, is guilty of murder is more debatable although, with 
respect, I agree with the decision of Carswell J. on the facts of that case.

 . . . 
I have already stated that the issue raised by the second certifi ed question in the appeal of 

English is to be resolved by the application of the principle stated by Lord Parker C.J. in Reg. 
v. Anderson, at p. 120b. Having so stated and having regard to the differing circumstances in 
which the issue may arise I think it undesirable to seek to formulate a more precise answer to 
the question in case such an answer might appear to prescribe too rigid a formula for use by 
trial judges. However I would wish to make this observation: if the weapon used by the pri-
mary party is different to, but as dangerous as, the weapon which the secondary party con-
templated he might use, the secondary party should not escape liability for murder because 
of the difference in the weapon, for example, if he foresaw that the primary party might use 
a gun to kill and the latter used a knife to kill, or vice versa.

In conclusion I would wish to refer to a number of other points which arise from the submis-
sions in these appeals. The fi rst issue is what is the degree of foresight required to impose 
liability under the principle stated in Chan Wing-Siu [1985] A.C. 168. On this issue I am in 
respectful agreement with the judgment of the Privy Council in that case that the secondary 
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party is subject to criminal liability if he contemplated the act causing the death as a possible 
incident of the joint venture, unless the risk was so remote that the jury take the view that the 
secondary party genuinely dismissed it as altogether negligible.

Secondly, as the Privy Council also stated in Chan Wing-Siu, in directing the jury the trial 
judge need not adopt a set of fi xed formulae, and the form of the words used should be that 
best suited to the facts of the individual case . . . I consider that the test of foresight is a sim-
pler and more practicable test for a jury to apply than the test of whether the act causing the 
death goes beyond what had been tacitly agreed as part of the joint enterprise. Therefore, 
in cases where an issue arises as to whether an action was within the scope of the joint 
venture, I would suggest that it might be preferable for a trial judge in charging a jury to base 
his direction on the test of foresight rather than on the test set out in the fi rst passage in Reg. 
v. Anderson; Reg v. Morris. But in a case where, although the secondary party may have 
foreseen grievous bodily harm, he may not have foreseen the use of the weapon employed 
by the primary party or the manner in which the primary party acted, the trial judge should 
qualify the test of foresight stated in Reg. v. Hyde [1991] 1 Q.B. 134 in the manner stated by 
Lord Parker C.J. in the second passage in Reg. v. Anderson; Reg. v. Morris.

As I have already observed in referring to the decision in Reg. v. Gamble [1989] N.I. 268, 
in applying the second passage in Reg. v. Anderson there will be cases giving rise to a fi ne 
distinction as to whether or not the unforeseen use of a particular weapon or the manner in 
which a particular weapon is used will take a killing outside the scope of the joint venture, but 
this issue will be one of fact for the common sense of the jury to decide.

Lord Steyn

. . . 
At fi rst glance there is substance in the third argument that it is anomalous that a lesser 

form of culpability is required in the case of a secondary party, viz. foresight of the possible 
commission of the greater offence, whereas in the case of the primary offender the law 
insists on proof of the specifi c intention which is an ingredient of the offence. This general 
argument leads, in the present case, to the particular argument that it is anomalous that the 
secondary party can be guilty of murder if he foresees the possibility of such a crime being 
committed while the primary can only be guilty if he has an intent to kill or cause really seri-
ous injury. Recklessness may suffi ce in the case of the secondary party but it does not in the 
case of the primary offender. The answer to this supposed anomaly, and other similar cases 
across the spectrum of criminal law, is to be found in practical and policy considerations. If 
the law required proof of the specifi c intention on the part of a secondary party, the utility of 
the accessory principle would be gravely undermined. It is just that a secondary party who 
foresees that the primary offender might kill with the intent suffi cient for murder, and assists 
and encourages the primary offender in the criminal enterprise on this basis, should be guilty 
of murder. He ought to be criminally liable for harm which he foresaw and which in fact 
resulted from the crime he assisted and encouraged. But it would in practice almost invari-
ably be impossible for a jury to say that the secondary party wanted death to be caused or 
that he regarded it as virtually certain. In the real world proof of an intention suffi cient for mur-
der would be well nigh impossible in the vast majority of joint enterprise cases. Moreover, 
the proposed change in the law must be put in context. The criminal justice system exists 
to control crime. A prime function of that system must be to deal justly but effectively with 
those who join with others in criminal enterprises. Experience has shown that joint criminal 
enterprises only too readily escalate into the commission of greater offences. In order to deal 
with this important social problem the accessory principle is needed and cannot be abolished 
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or relaxed. For these reasons I would reject the arguments advanced in favour of the revision 
of the accessory principle.

Appeal allowed.

It is worth emphasizing a number of points about the test developed in Powell.78 What is said 
here is true for accomplices whether in cases of joint enterprise, or aiding, abetting, counsel-
ling, or procuring.

(1) It is not necessary to show that the accessory wanted the principal to commit this 
crime or even authorized it.79 It is enough if the accomplice foresaw that the principal might 
commit the crime. A wife who reluctantly knitted her husband a nice pair of gloves to help 
him commit burglary could be guilty as an accomplice even if she would rather he found a 
more law-abiding occupation.

(2) Th e test is subjective: ‘What did the defendant foresee?’, not ‘What ought the defend-
ant to have foreseen?’80

(3) Powell makes it clear that it is enough for the defendant to foresee that the princi-
pal might, not that he or she defi nitely will, go on to commit the off ence. It is enough if 
the accomplice thought there was a real, not negligible, possibility that the principal would 
commit the off ence. In Lewis (Rhys),81 the gang members intended to give members of a 
rival gang a severe beating with their fi sts and feet. Th e Court of Appeal held that they must 
therefore have foreseen that grievous bodily harm might occur. Th ey were therefore liable as 
accomplices. Indeed you might think that in most kinds of violent attack a person might fall 
over and suff er a serious injury.

(4) Under the Powell test it is the act of the principal, not its consequence, which must be 
foreseen.82 Consider this: Anne assists Harry in an attack which kills Catherine. She foresees 
that Harry will intentionally stab Catherine, but she does not foresee that Catherine will die 
as a result. Anne will still be liable as an accessory to murder. She foresaw Harry’s act which 
caused the death and foresaw that he would have the mens rea for murder.

(5) Th e accomplice is liable if the principal does an act of the kind intended or foreseen 
by the accomplice.83 It is not necessary to show that the accomplice knew exactly where 
or when the principal would commit the off ence. In Maxwell v DPP 84 the accomplice was 
not sure what off ence the principal might commit and foresaw a range of possible kinds of 
off ences. It was held he was guilty because the principal had committed one of the kinds of 
off ences he had foreseen.

(6) Th e obverse of point (5) is that the accomplice is not liable if the principal does an 
act which is fundamentally diff erent from that foreseen by the accomplice.85 In English 
(excerpted above) two men armed themselves with stakes to attack a police constable. One 
of them (unknown to the other) had a knife and he stabbed the police constable with it. It 
was held that the principal’s act was not foreseen by the accomplice and so it was ‘outside 

78 See Uddin [1999] QB 431 (CA) for a useful summary of the decision in Powell and English.
79 See also Clarke (1985) 80 Cr App R 344 (CA) and Attorney-General v Able [1984] 1 QB 795 (CA).
80 Blakeley and Sutton v DPP [1991] Crim LR 763 (DC); Callow v Tillstone (1900) 83 LT 411; J.F. Alford 

Transport Ltd [1997] 2 Cr App R 326 (CA).
81 [2010] EWCA Crim 496. 82 Day [2001] Crim LR 984 (CA); Neary [2002] EWCA Crim 1736.
83 Bainbridge [1960] 1 QB 129 (CA); Mahmood [1994] Crim LR 368.
84 (1979) 68 Cr App R 128 (HL). 85 R v D [2005] EWCA Crim 1981, para. 38.

or relaxed. For these reasons I would reject the arguments advanced in favour of the revision
of the accessory principle.

Appeal allowed.



876 |  criminal law: text, cases, and materials

the scope of the joint enterprise’, so the accomplice was not liable. Perhaps surprisingly, in 
Van Hoogstraten86 the Court of Appeal held that the act of shooting the victim at point blank 
range was fundamentally diff erent from discharging a fi rearm in the vicinity of the victim. 
One factor which will make an act fundamentally diff erent is if it is much more likely to 
cause death and perhaps that was what infl uenced the court.

In Reardon87 the defendant gave the principal a knife knowing he was going to stab a 
man to death. In fact the principal went on to stab two men. However, the Court of Appeal 
upheld his conviction for two murders. Th e principal had used the knife in a way foreseen 
by the accomplice, albeit twice. Th is departure from what was foreseen by the accomplice 
was not suffi  ciently serious to render the acts outside the scope of the joint enterprise. Th at 
was a somewhat surprising conclusion. Less controversial is Raff erty88 where the defendant 
foresaw that the principals would hit the victim, but they drowned him. Th is was seen as 
fundamentally diff erent from hitting and so the defendant was not an accomplice to the kill-
ing. In Rahman89 it was suggested by Lord Brown that if the principal uses a fundamentally 
diff erent weapon to that foreseen by the defendant, then the defendant will not be liable as 
an accomplice. Th is is surprising. If the accomplice foresees that the principal will kill the 
victim in one way should it really matter if the principal kills by a diff erent route? Perhaps 
what Lord Brown had in mind was where the weapon used was much more dangerous than 
the kind the accomplice had foreseen would be used.

Of course in some cases the accomplice will help the principal foreseeing he will kill the 
victim, but not having any idea how that will be done. In such a case the principle in Maxwell 
v DPP 90 will apply and the accomplice will be liable.

Th is ‘fundamentally diff erent’ rule applies only where the principal deliberately departs 
from the plan.91 Where the principal carries out the plan but accidentally someone else is 
injured then the accomplice can still be liable. Where the principal and accomplice agree 
to kill X, and the principal shoots at X, but the bullet misses and kills Y the principal and 
accomplice may both be liable for murder. Th is is because the act of the principal (the shoot-
ing at X) is the act the accomplice foresaw and assisted. In the sixteenth-century case of 
Saunders and Archer92 the accomplice encouraged the husband to kill his wife by giving 
her a poisoned apple. Th e husband gave the apple to his wife. She took the apple and gave 
it to their child. Th e husband stood by and watched the child eat the apple and die. It was 
held that the accomplice was not responsible for the child’s death. Th e crucial point seems 
to be that the husband was under a duty to protect his child from danger. His failure to 
intervene to protect the child was his own decision and this was outside the plan with the 
accomplice.

(7) Powell developed a special rule in relation to weapons. If the accomplice knew93 that 
the principal had a weapon with him or her then the accomplice is deemed to foresee that the 
principal will use that weapon.94 Th is principle has received a wide interpretation from the 
courts, in two ways:

86 [2005] EWCA Crim 1882. 87 [1999] Crim LR 392 (CA). 88 [2007] EWCA Crim 1846.
89 [2008] UKHL 45, para. 68 per Lord Brown. 90 (1979) 68 Cr App R 128 (HL).
91 See also Lord Hutton in English [1997] 3 WLR 959, 981 (HL). 92 (1573) 2 Plowd 473.
93 Th e prosecution need to prove that the accomplice knew about the weapon, it cannot just be assumed 

that gang members would know their leader had one: R v Azam [2010] EWCA Crim 226.
94 Cairns [2002] EWCA Crim 533 applied the rule even though the accomplice knew about the principal’s 

weapon only a few seconds before the attack.
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(a) In Powell Lord Hutton suggested that if it was known that the principal had a gun 
which he or she would use to kneecap the victim, but the principal used the gun to shoot the 
victim elsewhere the accomplice could still be convicted.95 In other words it is not necessary 
to see exactly how the weapon will be used.

(b) If the accomplice knew that the principal had a weapon, but the principal used a 
weapon of a similar kind then the accomplice is still liable. If, for example, Jack knew George 
had a gun, but George used a knife to kill the victim, then Jack would still be found to have 
the mens rea for an accessory. On the other hand if Kate knew Stephen had a post and he 
pulled out a knife, Kate would not be responsible. Th e knife would be regarded as a funda-
mentally diff erent kind of weapon. It is, of course, diffi  cult to draw a hard and fast test as to 
what is a similar kind of weapon and what is diff erent. Th e issue is left  to the jury.96 In Uddin 
the court accepted that a fl ick-knife was completely diff erent from shortened billiard cues. 
In Greatrex and Bates97 the Court of Appeal, ordering a retrial, said that a jury may well 
decide that a metal bar is fundamentally diff erent from a shod foot. In R v Yemoh98 it was 
suggested that a knife with a long thin blade was not fundamentally diff erent from a Stanley 
knife (a knife with a short blade). Ultimately it is a question for the jury, but it may well be 
persuaded to draw a distinction between weapons which are generally regarded as fatal and 
weapons which are not.99

Th is ‘weapons rule’ creates only a presumption. In other words, the alleged accomplice 
will not be guilty if he or she can persuade the jury that even though he or she knew that the 
principal had a gun he or she did not foresee that the principal would use the gun (e.g. if the 
principal had promised not to use it).100 In Badza101 the Court of Appeal held that knowledge 
of the weapon was very relevant evidence as to what the accomplice foresaw. Th at suggests 
that rather than being a special rule of law the weapons rule is really about what evidence a 
jury can use to determine what the accomplice foresaw.

It should be emphasized that there is no need to rely on the weapons rule where the accom-
plice intended the principal to kill. In such a case the accomplice may be guilty of murder, 
even if the principal used a diff erent weapon from that foreseen or intended.102

(8) In Johnson v Youden103 it was emphasized that the defendant must foresee or know the 
circumstances of the act that render the act criminal. Knowledge here includes a defendant 
who deliberately shuts his or her eyes to the circumstances.104 So if Fred gives Pip a hammer 
to damage some property Fred is guilty as an accessory only if he knows that the property 
belongs to someone other than Pip. If Fred believes the property belongs to Pip (i.e. he thinks 
Pip planned to damage his own property) then Fred is not an accessory to criminal damage. 
Of course, Fred does not need to know matters which are not aspects of the actus reus of the 
off ence (e.g. the value of the property).

(9) Th e accomplice must foresee that the principal will act with the necessary mens rea 
for the off ence. So a defendant can be an accomplice to murder if he or she foresaw that the 
principal would kill with either an intent to kill or cause grievous bodily harm.105 Th is means 
that if members of a gang foresee there will be violent acts with intention to cause grievous 

95 J.C. Smith (2002: 165) is critical of this view.
96 Greatrex [1999] 1 Cr App R 126 (CA); Sooklal v Trinidad and Tobago [1999] 1 WLR 2011 (PC).
97 [1999] 1 Cr App R 126 (CA). 98 [2009] EWCA Crim 930, para. 126.
99 Greatrex [1999] 1 Cr App R 126 (CA).

100 Perman [1996] 1 Cr App R 24 (CA); Roberts [1990] Crim LR 122 (CA).
101 Badza [2009] EWCA Crim 2695. 102 R v Yemoh [2009] EWCA Crim 930.
103 [1950] 1 All ER 300 (DC). 104 J.F. Alford Transport Ltd [1997] 2 Cr App R 326 (CA).
105 R v Rahman [2008] UKHL 45.
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bodily harm, that could suffi  ce to render them accessories to murder, if one of the gang 
members kills the victim. Th at would be so even if the principal killed intentionally. Th is 
was confi rmed in the House of Lords in Rahman, rejecting a claim that the principal’s inten-
tion to kill rendered their act fundamentally diff erent to that foreseen by the accomplices.

R v Rahman
[2008] UKHL 45

Th ere was a history of confrontation between the deceased and a group of his friends, 
and a group of young Asians, including the appellants. A fi ght broke out between the 
groups, during which the deceased was killed, aft er being stabbed, hit, and kicked. It 
was established that one of the stab wounds had killed him, but there was no evidence as 
to who had infl icted the fatal injuries. Th e appellants gave evidence that although they 
were parties to the enterprise their intention was to cause serious harm and they had not 
foreseen that anyone else in the group would intend to kill.

Lord Bingham

. . . 
21. It was, inevitably, common ground between the parties that an accessory may only 

be criminally liable for a crime which the principal has committed, in murder unlawful kill-
ing with intent to kill or cause really serious injury. It was also common ground that the test 
of an accessory’s liability under the wider principle explored in R v English is one of fore-
sight. The crucial divide between the parties was: foresight of what? The appellants’ answer 
would include foresight of the principal’s intention. The respondent’s answer, clearly given 
by Mr Robert Smith QC for the Crown, was: foresight of what the principal might do. On the 
Crown’s analysis the principal’s undisclosed intention is beside the point. It is his acts which 
matter.

. . . 
24. Authority apart, there are in my view two strong reasons, one practical, the other theo-

retical, for preferring the respondent’s contention. The fi rst is that the law of joint enterprise 
in a situation such as this is already very complex, as evidenced by the trial judge’s direction 
and the Court of Appeal’s judgment on these appeals, and the appellants’ submission, if 
accepted, would introduce a new and highly undesirable level of complexity. Given the fl uid, 
fast-moving course of events in incidents such as that which culminated in the killing of the 
deceased, incidents which are unhappily not rare, it must often be very hard for jurors to 
make a reliable assessment of what a particular defendant foresaw as likely or possible acts 
on the part of his associates. It would be even harder, and would border on speculation, to 
judge what a particular defendant foresaw as the intention with which his associates might 
perform such acts. It is safer to focus on the defendant’s foresight of what an associate might 
do, an issue to which knowledge of the associate’s possession of an obviously lethal weapon 
such as a gun or a knife would usually be very relevant.

25. Secondly, the appellants’ submission, as it seems to me, undermines the principle 
on which, for better or worse, our law of murder is based. In the prosecution of a principal 
offender for murder, it is not necessary for the prosecution to prove or the jury to consider 
whether the defendant intended on the one hand to kill or on the other to cause really serious 
injury. That is legally irrelevant to guilt. The rationale of that principle plainly is that if a person 
unlawfully assaults another with intent to cause him really serious injury, and death results, 
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he should be held criminally responsible for that fatality, even though he did not intend it. If 
he had not embarked on a course of deliberate violence, the fatality would not have occurred. 
This rationale may lack logical purity, but it is underpinned by a quality of earthy realism. To 
rule that an undisclosed and unforeseen intention to kill on the part of the primary offender 
may take a killing outside the scope of a common purpose to cause really serious injury, call-
ing for a distinction irrelevant in the case of the primary offender, is in my view to subvert the 
rationale which underlies our law of murder.

26. I would accordingly reject the appellants’ submission on this point. I would also reject 
a subsidiary submission that the judge should have explained to the jury what was meant by 
“fundamentally different”. This is not a term of art. It may, or may not, be regarded as a help-
ful turn of phrase, but its meaning is plain and cannot be misunderstood by a jury to whom 
the governing principle has been explained, as it was here. In any event, it is hard to see how 
the judge could have explained his meaning more clearly than when he said (in his direction 
quoted in para 18 above):

“But if you conclude that to stab with a knife in the back was in a different league to the kind of 
battering to which the attackers implicitly agreed upon by the use of those other weapons, then 
the others are not responsible for the consequences of the use of the knife unless in the case 
of the Defendant whose case you are considering he actually foresaw the use of a knife to kill 
Tyrone Clarke”.

Lord Rodger of Earlsferry

33. If A and B agree to kill their victim and proceed to attack him with that intention, they are 
both guilty of murder, irrespective of who struck the fatal blow. In Lord Hoffmann’s words, 
they are engaged in a “plain vanilla” joint enterprise. It can, in my view, make no difference if 
A and B agree to kill their victim by beating him to death with baseball bats, but in the course 
of the attack A pulls out a gun and shoots him. B must still be guilty of murder: since he 
intended to bring about the death of the victim, B cannot escape guilt on the ground that he 
did not foresee that A would kill him by using a gun instead of a baseball bat. The unforeseen 
nature of the weapon is immaterial. If, instead of a baseball bat, in the course of the attack A 
unforeseeably used an explosive and killed people in addition to the intended victim, then B 
would still be guilty of the murder of their intended victim but not, I would think, of the murder 
of anyone else who was killed by the explosive.

. . . 
48. In the present case the simple fact is that the appellants knew that they were taking 

part in a joint attack with the purpose of causing serious injury, in which one or more of the 
participants were armed with a knife. Obviously, those participants would not have had a 
knife with them unless they were prepared to use it in the attack, if the occasion arose. In 
the absence of any evidence to the contrary, the jury would have been entitled to conclude 
that the appellants must have realised this when they joined in the attack. Moreover, the 
appellants were in no position to control what would be done with the knife or knives during 
the attack. So, in no sense could killing due to the use of a knife be regarded as a complete 
departure from what the appellants contemplated as being involved in the common design.

49. Suppose, however, that the appellants did not specifi cally contemplate that one of their 
number would use a knife with the intention of killing any of their opponents. Nevertheless, 
they participated in an attack in which, as they knew, they would have no control what-
ever over what those armed with a knife or any other weapon might do with it. In joining 
in the attack, the appellants therefore took the risk of anything that any of their number 
might do with the weapon at his disposal in the heat of the moment. In these circumstances 
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that the appellants must have realised this when they joined in the attack. Moreover, the
appellants were in no position to control what would be done with the knife or knives during
the attack. So, in no sense could killing due to the use of a knife be regarded as a complete
departure from what the appellants contemplated as being involved in the common design.

49. Suppose, however, that the appellants did not specifi cally contemplate that one of their
number would use a knife with the intention of killing any of their opponents. Nevertheless,
they participated in an attack in which, as they knew, they would have no control what-
ever over what those armed with a knife or any other weapon might do with it. In joining
in the attack, the appellants therefore took the risk of anything that any of their number
might do with the weapon at his disposal in the heat of the moment. In these circumstances
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any decision to kill did not “relegate into history” the events in which the appellants were 
involved. Rather, the killing fl owed directly from the joint attack in which the appellants had 
decided to participate.

Lord Brown

62. That, then, is the essential background to the present appeal. What is now postulated is 
that in the course of jointly attacking a victim one of the participants intentionally kills him, 
that intention being unknown to and unforeseen by a secondary party. The certifi ed question 
then asks whether that intention is relevant:

“(a) to whether the killing was within the scope of a common purpose to which the second-
ary party was an accessory;

(b) to whether the principal’s act was fundamentally different from the act or acts which 
the secondary party foresaw as part of the joint enterprise.”

63. As it seems to me, the fi rst question is misconceived. If the principal (the killer) was at 
all times intent on killing the victim and the secondary party was not, then it is simply unre-
alistic to talk in terms of their sharing a common purpose. But that matters nothing. Once 
the wider principle was recognised (or established), as it was in Chan Wing-Siu and Hyde, 
namely that criminal liability is imposed on anyone assisting or encouraging the principal 
in his wrongdoing who realises that the principal may commit a more serious crime than 
the secondary party himself ever intended or wanted or agreed to, then the whole concept 
of common purpose became superfl uous. There really is no longer any need for judges to 
direct juries by reference both to whether the relevant actions were within the scope of the 
common purpose of those concerned and also by reference to whether the secondary party 
realised that the principal might commit the acts constituting the more serious offence. The 
second limb of such a direction effectively subsumes the fi rst. If the relevant acts were within 
the scope of the principal’s and accessory’s common purpose, necessarily the secondary 
party would realise that the principal might thereby commit the more serious offence. And 
if the secondary party did not foresee even the possibility of the more serious offence, such 
could hardly have been within the scope of any shared purpose.

65. I turn, therefore, to the second limb of the question certifi ed for your Lordships’ opinion 
which focuses on the all-important foresight test. I am of the clear view that the answer to it 
must be ‘no’. The qualifi cation to the Hyde direction established by English concerns simply 
the secondary party’s foresight of possible acts by the principal constituting more serious 
offences than the secondary party himself was intending, acts to which he never agreed and 
which from his standpoint were entirely unwanted and unintended. But an act is an act and 
either its possibility is foreseen or it is not. I see no possible reason or justifi cation for fur-
ther complicating this already problematic area of the law by requiring juries to consider and 
decide whether the principal’s intent when killing the victim was the full intent to kill or the 
usual lesser intent to cause gbh. Whichever it was, the act was the act of killing and the only 
question arising pursuant to the English qualifi cation is whether the possibility of killing in 
that way (rather than in some fundamentally different way) was foreseen by the accessory—
whether the act which caused the death was, as Sir Robin Cooke had put it in Chan Wing Siu, 
“of a type” foreseen by the secondary party.

66. Of course the secondary party can say in evidence that he was ignorant not merely 
of the principal’s possession of a knife or gun or whatever it was but also of his murderous 
intent. But if the jury conclude that he knew about the weapon and foresaw the possibility of 
its use to cause at least grievous bodily harm then they must convict him of murder whether 
he knew of the killer’s murderous intent or not. Powell itself is surely directly in point on this 
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issue: no one suggested there that it mattered whether the appellants realised that the third 
man was intent on killing the drug dealer; it was suffi cient and fatal to their defence that they 
knew he had a gun and foresaw he might use it at least to cause gbh.

68. [Having reviewed various authorities he concluded that the following statement of 
principle could be made:]

“If B realises (without agreeing to such conduct being used) that A may kill or intentionally infl ict 
serious injury, but nevertheless continues to participate with A in the venture, that will amount to 
a suffi cient mental element for B to be guilty of murder if A, with the requisite intent, kills in the 
course of the venture unless (i) A suddenly produces and uses a weapon of which B knows nothing 
and which is more lethal than any weapon which B contemplates that A or any other participant 
may be carrying and (ii) for that reason A’s act is to be regarded as fundamentally different from 
anything foreseen by B.”

 . . . 

Lord Neuberger of Abbotsbury

84. . . . If, as in the present case, B joins with other parties in a violent attack which he appreci-
ates involves one or more of those parties intending to cause serious injury to V and V is killed, 
B is guilty of murder because, in a sense, he is to be treated as assuming the risk of liability 
for murder if V is killed. To put the point another way, in such a case, the law may be seen as 
effectively treating B as appreciating that V may be killed as a result of the attack. At least 
in the absence of special circumstances it appears to me that it reasonably follows that, if B 
foresees that A intends to cause V serious injury, he ought to appreciate that matters may 
escalate so that A may move from intending serious harm to V to intending to kill him. There 
is, in my view, nothing surprising or inappropriate that this eventuality should also be within 
the scope of the risk which B is deemed by the criminal law to accept by taking part in such 
an attack.

85. In a case such as the present, involving a concerted and relatively unplanned vicious 
attack, I consider that it would be unacceptable to most law-abiding people if B escaped 
conviction for murder, when he appreciated that A had a knife which would probably be used 
with a view to causing serious injury to V, purely because the jury thought it possible that, in 
the heat of the moment, A may have used the knife on V with the intention of killing, rather 
than seriously injuring, him. The essence of the matter is that B joined with A in attacking 
V with a view to causing V serious injury, and B knew that P had a knife for that purpose. It 
would seem unrealistic and over-indulgent to B, at least in the absence of other facts, if he 
were acquitted of murder on the ground that a jury concludes that he may have thought that 
A was bent on causing V serious injury (with the obvious risk of death) rather than killing 
him.

86. In my view, this conclusion also has the merit of simplicity and clarity, which is plainly 
desirable, both in itself and from the standpoint of a jury. Where A and B (often with others) 
have embarked on a joint enterprise of a criminal nature, the issues for the jury will often be 
demanding, in terms of number, complexity and inter-relationship, as is well demonstrated 
by the extract from the summing-up in this case, set out in para 18 of Lord Bingham’s opinion. 
It would be unfortunate if juries in such trials also had routinely to consider precisely what B 
thought about A’s intentions and precisely what A’s intentions were at the time V was killed, 
and, if they differed, whether A’s intention “completely departed” from what B had foreseen 
or intended. . . . 
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87. Accordingly, in the absence of special factors, and subject to any good reason to 
the contrary, I consider that, even if the primary perpetrator intended to kill the victim, an 
alleged accessory should not escape a murder conviction simply because he only foresaw or 
expected that the perpetrator intended to cause serious injury. The mere fact that the perpe-
trator intended to kill does not render his actions “entirely” or “fundamentally” different from 
what the alleged accessory foresaw or intended.

Appeal dismissed.

Th is decision, which is widely thought was not as clearly expressed as it could be, was applied 
in the Court of Appeal in Yemoh,106 which held:107

If a defendant knowing that the stabber had a knife intends the stabber to cause some injury 
to the deceased or realises that he might cause some injury, then the fact that the stabber 
stabbed the deceased intending to kill him is not “fundamentally different” from what the 
defendant had intended or foreseen.

Th e Court of Appeal has continued to hear appeals. Th e following two decisions are perhaps 
the clearest statement on the current law to date.108

R v Mendez
[2010] EWCA Crim 516

Reece Mendez, aged 17, and Seaon Th ompson, aged 15, were at someone’s house cel-
ebrating a birthday party. A dispute broke out when some electronic games had gone 
missing. A fi ght broke out and a group of partygoers chased the victim, armed with 
wood and metal bars. Th e group attacked the victim, who was stabbed three times. Th e 
prosecution case was that Th ompson had stabbed the victim and that Mendez was liable 
as an accomplice through the doctrine of joint enterprise. Th e defendants appealed their 
conviction on the basis that the judge had failed to direct the jury properly on joint 
enterprise.

Lord Justice Toulson

45. The essence of Mr Waterman’s argument can be stated in this way. In cases where the 
common purpose is not to kill but to cause serious harm, D is not liable for the murder of V if 
the direct cause of V’s death was a deliberate act by P which was of a kind (a) unforeseen by D 
and (b) likely to be altogether more life-threatening than acts of the kind intended or foreseen 
by D. Mr Watson QC for the prosecution did not dissent from this proposition. The reference 
to “a deliberate act” is to the quality of the act—deliberate and not by chance—rather than to 
any consideration of P’s intention as to the consequences.

46. On a subject so recently considered by the House of Lords on two occasions, we 
would be reluctant about attempting to restate, gloss or interpret the expressions of principle 
to be found in those cases, for fear of adding unnecessarily to the case law on the subject, 

106 R v Yemoh [2009] EWCA Crim 930, para. 126.   107 Applying Rahman [2008] UKHL 45.
108 Dyson (2011).
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but for two matters. The fi rst is that it is Mr Waterman’s central submission that the judge’s 
direction to the jury did not properly refl ect the distinction intended to be conveyed by expres-
sions such as “fundamentally different”. The second is that the expression “fundamentally 
different” still seems to be causing trouble. The judge said so in this case. In his ruling on the 
submissions of no case to answer he ruefully observed:

“Anyone who thought that the House of Lords’ decision in Rahman [2008] UKHL 45 had clarifi ed 
the law on secondary participation in murder would have had that view disabused if he had been 
in this court yesterday . . . ”

Later he said:

“I pause only to observe how unsatisfactory it is that the question of liability of secondary parties 
in the law of murder is still so diffi cult that appellate courts are routinely asked to review the direc-
tion of trial judges.”

47. In our judgment the proposition stated in paragraph 45 is both sound in principle and 
consistent with Powell and English and Rahman. It would not be just that D should be found 
guilty of the murder of V by P, if P’s act was of a different kind from, and much more danger-
ous than, the sort of acts which D intended or foresaw as part of the joint enterprise.

48. This is not a diffi cult idea to grasp and it is capable of being explained to a jury 
shortly and simply. It does not call for expert evidence or minute calibration. In a case of 
spontaneous or semi-spontaneous group violence, typically fuelled by alcohol, it is highly 
unlikely that the participants will have thought carefully about the exact level of violence 
and associated injury which they intend to cause or foresee may be caused. All that a jury 
can in most cases be expected to do is form a broad brush judgment about the sort of level 
of violence and associated risk of injury which they can safely conclude that the defendant 
must have intended or foreseen. They then have to consider as a matter of common sense 
whether P’s unforeseen act (if such it was) was of a nature likely to be altogether more life-
threatening than acts of the nature which D foresaw or intended. It is a question of degree, 
but juries are used to dealing with questions of degree. There are bound to be border line 
cases, but if the jury are left in real doubt they must acquit. The shorter and simpler the 
general direction, the better. The judge will no doubt point out to the jury the factors relied 
on by the defence and by the prosecution for arguing that P’s act should, or should not, be 
considered “in a different league” from what D intended or foresaw (to use the homely 
expression of the trial judge in Rahman, which the House of Lords approved). Those are 
matters of fact for the jury to weigh.

R v A, B, C and D
[2010] EWCA Crim 1622

A, B, and D attacked the deceased in his home. C had organized the attack. Th e prosecu-
tion could not prove who had infl icted the fatal wound but argued that all the defend-
ants were guilty as either principals or accomplices. Th e defendants were convicted aft er 
the judge directed the mens rea in the following terms:

Count 1: In relation to the defendant whose case you are considering, are you sure that:

He himself unlawfully assaulted [the deceased] and caused really serious bodily harm, (a) 
with that intention? OR

but for two matters. The fi rst is that it is Mr Waterman’s central submission that the judge’s
direction to the jury did not properly refl ect the distinction intended to be conveyed by expres-
sions such as “fundamentally different”. The second is that the expression “fundamentally
different” still seems to be causing trouble. The judge said so in this case. In his ruling on the
submissions of no case to answer he ruefully observed:

“Anyone who thought that the House of Lords’ decision in Rahman [2008] UKHL 45 had clarifi ed
the law on secondary participation in murder would have had that view disabused if he had been
in this court yesterday . . . ”

Later he said:

“I pause only to observe how unsatisfactory it is that the question of liability of secondary parties
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tion of trial judges.”

47. In our judgment the proposition stated in paragraph 45 is both sound in principle and
consistent with Powell and English and Rahman. It would not be just that D should be found
guilty of the murder of V by P, if P’s act was of a different kind from, and much more danger-
ous than, the sort of acts which D intended or foresaw as part of the joint enterprise.

48. This is not a diffi cult idea to grasp and it is capable of being explained to a jury
shortly and simply. It does not call for expert evidence or minute calibration. In a case of
spontaneous or semi-spontaneous group violence, typically fuelled by alcohol, it is highly
unlikely that the participants will have thought carefully about the exact level of violence
and associated injury which they intend to cause or foresee may be caused. All that a jury
can in most cases be expected to do is form a broad brush judgment about the sort of level
of violence and associated risk of injury which they can safely conclude that the defendant
must have intended or foreseen. They then have to consider as a matter of common sense
whether P’s unforeseen act (if such it was) was of a nature likely to be altogether more life-
threatening than acts of the nature which D foresaw or intended. It is a question of degree,
but juries are used to dealing with questions of degree. There are bound to be border line
cases, but if the jury are left in real doubt they must acquit. The shorter and simpler the
general direction, the better. The judge will no doubt point out to the jury the factors relied
on by the defence and by the prosecution for arguing that P’s act should, or should not, be
considered “in a different league” from what D intended or foresaw (to use the homely
expression of the trial judge in Rahman, which the House of Lords approved). Those are
matters of fact for the jury to weigh.

Count 1: In relation to the defendant whose case you are considering, are you sure that:

He himself unlawfully assaulted [the deceased] and caused really serious bodily harm,(a)
with that intention? OR
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He participated in some way with others(b)  in a plan to cause really serious bodily harm to 
[the deceased] and such harm was caused? OR

He participated in a plan to assault [the deceased] in which he intended to cause him (c) 
harm less than really serious bodily harm, but realised that there was a real risk that one 
of the others might cause him really serious bodily harm, and such harm was caused, 
and he did not dissociate himself from the plan?

If you are sure of any of (a), (b) or (c) then that defendant is guilty of murder. . . . (d) 

Th e defendants appealed on the basis that the judge had failed to make it clear that the 
jury needed to be persuaded that the defendants foresaw that the others might inten-
tionally cause grievous bodily harm.

Lord Justice Hughes

35. For the reasons set out, we conclude that the judge’s question (c) did fall into error 
in omitting the word “intentionally”. D2 can be guilty of murder on the basis of the third 
type of joint enterprise liability only if he participates in the common enterprise of crime 
A and foresees that in the course of it D1 (whether identifi ed or not) may (not will) com-
mit murder, that is to say, act with the intention to kill or do GBH. In the light of the full 
debate before us, the Crown did not disagree with this conclusion. Although it has been 
necessary for this judgment to dissect the question in some detail, it does not follow that 
a direction to the jury needs to do so, and nor should it. The direction should be tailored 
to the issue in the case, as this one was. If this issue arises, the direction need normally 
be no longer than the question left at (c) in this case, with the single addition of the word 
‘intentionally’.

36. We should, however, add that in a great many cases, foresight of D1’s act will almost 
inevitably carry with it foresight of an intention to kill or at least to cause really serious 
injury. If, as in many of the reported cases, D1 is carrying a knife or a gun or a broken bot-
tle, and uses it, the real question will normally be whether D2 knew he was carrying it 
and foresaw that he might (not would) use it. If D2 did know this, then ordinarily that will 
mean that D2 realised (foresaw) that D1 might act with intent to kill or do really serious 
injury, at least unless there is some proper evidential basis for asserting the possibility 
that D2 foresaw an intent to infl ict no or minor harm. As Lord Brown said in Rahman (at 
paragraph 66):

“But if the jury conclude that [D2] knew about the weapon and foresaw the possibility of its use 
to cause at least grievous bodily harm, then they must convict him of murder whether he knew of 
the killer’s murderous intent or not.”

[He must there be using the expression ‘murderous intent’ to mean the intent to kill.] In the 
case where D2 simply says he had no idea the weapon was there, there will often be no 
evidential basis for considering any issue beyond whether the contrary has been proved. . . . It 
follows that it is undoubtedly true that in many if not most cases the critical question for the 
jury will indeed be what act D2 foresaw that D1 might commit.

Appeal allowed.

He participated in some way with others(b) in a plan to cause really serious bodily harm to 
[the deceased] and such harm was caused? OR
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Lord Justice Hughes

35. For the reasons set out, we conclude that the judge’s question (c) did fall into error
in omitting the word “intentionally”. D2 can be guilty of murder on the basis of the third
type of joint enterprise liability only if he participates in the common enterprise of crime
A and foresees that in the course of it D1 (whether identifi ed or not) may (not will) com-
mit murder, that is to say, act with the intention to kill or do GBH. In the light of the full
debate before us, the Crown did not disagree with this conclusion. Although it has been
necessary for this judgment to dissect the question in some detail, it does not follow that
a direction to the jury needs to do so, and nor should it. The direction should be tailored
to the issue in the case, as this one was. If this issue arises, the direction need normally
be no longer than the question left at (c) in this case, with the single addition of the word
‘intentionally’.

36. We should, however, add that in a great many cases, foresight of D1’s act will almost
inevitably carry with it foresight of an intention to kill or at least to cause really serious
injury. If, as in many of the reported cases, D1 is carrying a knife or a gun or a broken bot-
tle, and uses it, the real question will normally be whether D2 knew he was carrying it
and foresaw that he might (not would) use it. If D2 did know this, then ordinarily that will
mean that D2 realised (foresaw) that D1 might act with intent to kill or do really serious
injury, at least unless there is some proper evidential basis for asserting the possibility
that D2 foresaw an intent to infl ict no or minor harm. As Lord Brown said in Rahman (at
paragraph 66):

“But if the jury conclude that [D2] knew about the weapon and foresaw the possibility of its use
to cause at least grievous bodily harm, then they must convict him of murder whether he knew of
the killer’s murderous intent or not.”

[He must there be using the expression ‘murderous intent’ to mean the intent to kill.] In the
case where D2 simply says he had no idea the weapon was there, there will often be no
evidential basis for considering any issue beyond whether the contrary has been proved. . . . It
follows that it is undoubtedly true that in many if not most cases the critical question for the
jury will indeed be what act D2 foresaw that D1 might commit.

Appeal allowed.
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. summarizing the current law on accessories
An attempt will now be made to summarize the law on accessories.:

Th e (1) actus reus of being an accessory is aiding, abetting, counselling, or procuring the 
principal’s off ence. Alternatively, it is being a party to a joint enterprise at the time the 
principal commits the off ence.
 Th e (2) mens rea is (1) that the defendant must intend to assist or encourage the principal 
and (2) foresee that the principal might go on to commit the off ence or an off ence of 
a similar kind, with the mens rea for the charged off ence. An accomplice is not liable 
if the act of the principal is fundamentally diff erent to the act foreseen by the accom-
plice. If the accomplice knows the principal has a weapon then it is presumed that he 
or she foresees the principal will use it (or a similar weapon).

. the selling of dangerous items
What if a person asks a shop owner to sell him or her an item which the shopkeeper is aware 
will be used in the commission of a crime? Th e position from NCB v Gamble109 appears to be 
that in such a case the shopkeeper can be guilty as an accomplice:

If one man deliberately sells to another a gun to be used for murdering a third, he may be 
indifferent whether the third man lives or dies and interested only in the cash profi t to be 
made out of the sale, but he can still be an aider or abettor.110

However, this is clearly not true where the shopkeeper has no idea that the item is being 
bought for use in a crime. Ashworth111 supports the law, arguing that it is reasonable to 
require a shopkeeper not to sell a weapon which he or she knows may be used in a crime. It 
has been suggested that where the shopkeeper becomes aware of the criminal intent only 
aft er the contract for purchase has been made, but before the order is delivered, the shop-
keeper is not an accomplice. Th e reason is that once the contract has been entered into the 
property belongs to the accomplice and so the shopkeeper has no legal right to deprive the 
accomplice of it. Th is seems to be rather circular reasoning: if it is an off ence to supply 
the item surely there is no legal obligation to deliver it. Further, under contract law a contract 
for an illegal purpose is unenforceable.112 Th ere seems therefore to be a strong argument for 
saying that the shopkeeper who knows he or she is giving someone equipment which will 
be used in the commission of a crime may be guilty as an accomplice. Th ere is, however, an 
opposing view which is that a shopkeeper cannot be expected to be responsible for what 
people do with what they buy in a shop, particularly where the goods are everyday items.113

Should Tesco really instruct their checkout assistants not to sell sharp objects to shady-
looking characters?

109 [1959] 1 QB 11, 20.
110 NCB v Gamble [1959] 1 QB 11. G. Williams (1983: 124) suggests that there should be no accomplice 

liability for shopkeepers who are selling ordinary goods.
111 Ashworth (2009).
112 A point emphasized in Garrett v Arthur Churchill (Glass) Ltd [1970] 1 QB 92, 99 (CA).
113 G. Williams (1983: 293).

If one man deliberately sells to another a gun to be used for murdering a third, he may be
indifferent whether the third man lives or dies and interested only in the cash profi t to be
made out of the sale, but he can still be an aider or abettor.110
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A slightly diff erent scenario is where A has borrowed something from P and is asked by 
P to return it. If A is aware that P may use the object to commit a crime but nevertheless 
returns it, and P does indeed use it to commit a crime, has A committed an off ence? In NCB 
v Gamble114 Devlin J suggested that returning borrowed goods should be seen as a nega-
tive, not a positive, act. He argued: ‘A man who hands over to another his own property on 
demand, although he may physically be performing a positive act, in law is only refraining 
from detinue.’115 Th ere is a diff erence between the shopkeeper and borrower, in that there is 
no legal duty on the shopkeeper to sell, but there is a duty on the borrower to return property 
which is not his. However, it may be questioned whether there is a duty to return someone’s 
property in such circumstances. Some argue that in such a case the potential victim’s right 
to protection is more important than any property rights. →5 (p.911)

QU E ST IONS
Alfred and Mary decide to commit a burglary. Alfred knows that Mary has a gun, but 1. 
she promises she will use it only if they are disturbed by the homeowner. Th ey are 
disturbed by a passing police offi  cer, whom Mary shoots. Consider Alfred’s criminal 
liability.
Elizabeth knows that Henry would like to kill Anne. She tells him where Anne 2. 
can be found. In fact when Henry fi nds Anne he only hits her on the nose. Discuss 
Elizabeth’s criminal liability.
James and John decide to shoplift . James knows that John has a fl ick knife in his 3. 
pocket. When they are stopped by a store detective, John produces a gun (which 
James did not know he had) and shoots the detective dead. What crimes have been 
committed?

For guidance on answering this question, please visit the Online Resource Centre that 
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

 secondary participation and 
inchoate offences
Th e following statements summarize the interrelation of accomplice and inchoate 
off ences:

It is an off ence to conspire or attempt to commit an off ence.(1) 
It is not an off ence to attempt to aid, abet, counsel, or procure.(2) 116

It is not an off ence to conspire to aid, abet, counsel, or procure.(3) 117

It is an off ence to aid, abet, counsel, or procure an attempt to commit an off ence.(4) 118

114 [1959] 1 QB 11. 115 Ibid, at 20. 116 Criminal Attempts Act 1981, s. 1(4)(b).
117 Hollinshead [1985] 1 All ER 850, 857–8 (CA). Th e case was considered by the House of Lords ([1985] 

AC 975) which did not express a view on Hapgood and Wyatt (1870) LR 1 CCR 221 (CCR) and whether such 
an off ence existed.

118 Hapgood and Wyatt (1870) LR 1 CCR 221 (CCR).

QU E ST IONS
Alfred and Mary decide to commit a burglary. Alfred knows that Mary has a gun, but 1. 
she promises she will use it only if they are disturbed by the homeowner. Th ey are
disturbed by a passing police offi  cer, whom Mary shoots. Consider Alfred’s criminal
liability.
Elizabeth knows that Henry would like to kill Anne. She tells him where Anne2. 
can be found. In fact when Henry fi nds Anne he only hits her on the nose. Discuss
Elizabeth’s criminal liability.
James and John decide to shoplift . James knows that John has a fl ick knife in his3. 
pocket. When they are stopped by a store detective, John produces a gun (which
James did not know he had) and shoots the detective dead. What crimes have been
committed?

For guidance on answering this question, please visit the Online Resource Centre that
accompanies this book: www.oxfordtextbooks.co.uk/orc/herringcriminal5e/.

www.oxfordtextbooks.co.uk/orc/herringcriminal5e/
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 conviction of secondary party and 
acquittal of principal
Even if the principal has been acquitted it may still be appropriate to convict the accomplice. 
It is necessary to distinguish between the following scenarios:

(1) Th e principal has been acquitted because there is insuffi  cient evidence that he or she 
committed the off ence. In such a case as long as it is clear that someone committed the 
off ence and that the accomplice aided, abetted, counselled, or procured him or her, the 
accomplice can be convicted.119

(2) Th e principal has been acquitted because he or she has no mens rea. In Cogan and 
Leak120 Mr Leak terrorized his wife into submitting to sexual intercourse with Mr Cogan. 
He had told Mr Cogan that Mrs Leak wanted to have sexual intercourse with him. Here, 
although the principal (Mr Cogan) was acquitted because he lacked mens rea, Mr Leak 
could be convicted of procuring rape. So even though the principal is acquitted because he 
lacked mens rea the accomplice can still be convicted. Th e same principle was applied in 
Millward,121 where the defendant instructed his employee to drive a vehicle on a road. Th e 
defendant knew that the vehicle was in a dangerous condition, but the employee did not. Th e 
employee was charged with causing death by reckless driving and the defendant of abetting 
the causing death by reckless driving. Th e employee was not found to be reckless and so was 
acquitted. Th e defendant could still be convicted of procuring the actus reus (the defendant 
had the mens rea necessary to be an accomplice).122

(3) Th e principal has been acquitted because there is no evidence that the actus reus 
was performed. In such a case no one can be convicted as an accomplice. In Th ornton v 
Mitchell123 a bus conductor negligently signalled to the driver of the bus that he should 
reverse the bus. Th e bus killed a pedestrian. Th e driver was acquitted of careless driving: 
quite simply his driving was not careless. It therefore followed that the conductor could 
not be convicted of procuring careless driving. It should be stressed this was not a case 
where the bus driver simply lacked the mens rea; he did not commit the actus reus: there 
was no careless driving.124

(4) Th e principal has been acquitted because he or she has a special defence. An exam-
ple of such a situation may be Bourne.125 Th e defendant compelled his wife to have sexual 
relations with their dog. Th e defendant was convicted of abetting the wife to commit bug-
gery. Th is was even though the wife was never charged with buggery and had she been 
charged with that off ence she was likely to be acquitted on the basis of the defence of 
coercion.126

(5) Th e principal has been convicted of an off ence which the accessory could not have 
committed. For example, a woman has assisted a man in a rape. In such a case the accessory 
can be convicted.127 Th e fact she could not have committed the off ence herself is irrelevant.

119 Hui Chi-Ming [1991] 3 All ER 897 (PC). 120 [1976] QB 217 (CA).
121 [1994] Crim LR 527 (CA). 122 DPP v K and B [1997] 1 Cr App R 36 (DC).
123 [1940] 1 All ER 339 (KBD). 124 See also Loukes [1996] Crim LR 341 (CA).
125 (1952) 36 Cr App R 125 (CA). See also Austin [1981] 1 All ER 374 (CA). 126 See Chapter 12.
127 Ram and Ram (1893) 17 Cox CC 609.
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 can a secondary party ever be guilty of a 
greater offence than the principal?
What is the position if the accomplice has a more serious mens rea than the principal? Lord 
Mackay gave the following example:

A hands a gun to B informing him that it is loaded with blank ammunition only and telling 
him to go and scare V by discharging it. The ammunition is in fact live (as A knows) and V is 
killed. B is convicted only of manslaughter . . . It would seem absurd that A should thereby 
escape conviction for murder.128

Lord Mackay added:

I would affi rm [the] view that where a person has been killed and that result is the result 
intended by another participant, the mere fact that the actual killer may be convicted only 
of the reduced charge of manslaughter for some reason special to himself does not, in my 
opinion in any way, result in a compulsory reduction for the other participant.129

So in such a case the accomplice would be convicted of a more serious off ence than the prin-
cipal. Glanville Williams has suggested that such cases should be regarded as examples of 
a ‘semi-innocent agent’ (although this expression has been disapproved of by others).130 In 
Richards131 a woman hired E and F to beat up her husband ‘bad enough to put him in hos-
pital for a month’.132 E and F did beat up the husband but were acquitted of wounding with 
intent to cause grievous bodily harm133 and convicted of unlawful wounding.134 It was held 
that the woman could not be guilty of counselling wounding with intent to cause grievous 
bodily harm because she could not be convicted as an accomplice for a more serious off ence 
than that committed by the principal. Th is reasoning was rejected in Howe. If Richards were 
heard today the defendant could be guilty of counselling wounding with intent to cause 
grievous bodily harm.

 withdrawal by a secondary party
What is the position where the accomplice is aiding, abetting, counselling, or procur-
ing the principal, but then changes his mind and seeks to cease to be part of the criminal 
enterprise?135 To escape such liability it is necessary to show that the withdrawal has taken 
place before the principal has committed the off ence.136 To withdraw from an enterprise it is 
not enough just to have a change of heart; something must be done. It should be recalled that 
the mens rea for an accessory must be established at the time of the act of assistance, not at 

128 Burke [1986] QB 626, 641–2, approved by Lord Mackay in the House of Lords ([1987] AC 417 (HL)). 
129 [1987] 1 All ER 771, 799.
130 Kadish (1987b: 183) argues that this terminology only adds to the mystery.
131 [1974] QB 776 (CA).
132 She hoped by regularly visiting him in hospital she might win back his aff ections!
133 Off ences Against the Person Act 1861, s. 18. 134 Ibid, s. 20. 135 Lanham (1981).
136 As it is possible to aid, abet, counsel, or procure an attempt.

A hands a gun to B informing him that it is loaded with blank ammunition only and telling 
him to go and scare V by discharging it. The ammunition is in fact live (as A knows) and V is
killed. B is convicted only of manslaughter . . . It would seem absurd that A should thereby
escape conviction for murder.128

I would affi rm [the] view that where a person has been killed and that result is the result
intended by another participant, the mere fact that the actual killer may be convicted only
of the reduced charge of manslaughter for some reason special to himself does not, in my
opinion in any way, result in a compulsory reduction for the other participant.129
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the time when the principal commits the off ence. So any withdrawal must take place before 
the act of assistance is eff ective.

Exactly what amounts to a withdrawal diff ers from case to case. Th ere are no hard and 
fast rules governing this area. Th e overarching test is that the communication of withdrawal 
must ‘serve unequivocal notice upon the other party to the common unlawful cause that if he 
proceeds upon it he does so without the further aid and assistance of those who withdraw’.137

If the defendant was the instigator of a gang’s attack he may have to do more to demonstrate 
withdrawal than a more peripheral member of the gang.138 In order to withdraw a defend-
ant does not actually have to try and prevent the crime occurring.139 Th e following case 
examines in further detail the circumstances in which the defence of withdrawal may be 
available:

R v Rook
[1993] 2 All ER 955 (CA)140

Adrian Rook and Andrew Armstrong were recruited by a husband to kill his wife. Th ey 
were to be paid £15,000 and given some jewellery. Rook recruited Mark Leivers to assist. 
Th e four met over a two- or three-day period to plan the killing. On the appointed day 
for the killing Rook could not be found. Th e husband nevertheless drove his wife to the 
agreed site and Leivers killed her. Rook gave evidence that he never intended to kill the 
wife, that his plan was to take the money and disappear. He appealed against his convic-
tion for murder.

Lord Justice Lloyd

[I]f a person gives assistance and encouragement, such as would make him liable as a 
secondary party, and he then changes his mind, what must he do to make his withdrawal 
effective? Must he neutralise the assistance he has already given (to use the term adopted 
by Smith & Hogan, in Criminal Law (7th ed. 1992) at p. 154 and by Glanville Williams in 
Criminal Law, The General Part (2nd ed. 1961), para. 127)? Must he at least have done his 
best to prevent the commission of the crime, by communicating his withdrawal to the 
other parties, or in some other way? Or is it enough that he should have absented himself 
on the day?

. . . 
Mr. Maxwell [counsel for the Crown] submits that where a person has given assistance, for 

example by providing a gun, in circumstances which would render him liable as a secondary 
party if he does not withdraw, then in order to escape liability he must ‘neutralise’ his assist-
ance. He must, so it was said, break the chain of causation between his act of assistance, 
and the subsequent crime, by recovering the gun, or by warning the victim to stay away, or by 
going to the police. Mr. Hockman [counsel for the appellant] submits, on the other hand, that 
the Crown must prove that the defendant continued ready to help until the moment the crime 
is committed; and if there is doubt as to the defendant’s state of mind on the day in question, 
or his willingness to provide further help if required, then the jury must acquit.

137 Becerra (1975) 62 Cr App R 212 (CA). In Baker [1994] Crim LR 444 (CA) saying ‘I’m not doing it’, turn-
ing around and moving a few feet away were far from unequivocal.

138 R v Gallant [2008] EWCA Crim 1111. 139 Otway [2011] EWCA Crim 3.
140 [1993] 1 WLR 1005, (1993) 97 Cr App R 327, [1993] Crim LR 698.

Lord Justice Lloyd

[I]f a person gives assistance and encouragement, such as would make him liable as a
secondary party, and he then changes his mind, what must he do to make his withdrawal
effective? Must he neutralise the assistance he has already given (to use the term adopted
by Smith & Hogan, in Criminal Law (7th ed. 1992) at p. 154 and by Glanville Williams in
Criminal Law, The General Part (2nd ed. 1961), para. 127)? Must he at least have done his
best to prevent the commission of the crime, by communicating his withdrawal to the
other parties, or in some other way? Or is it enough that he should have absented himself
on the day?

. . .
Mr. Maxwell [counsel for the Crown] submits that where a person has given assistance, for

example by providing a gun, in circumstances which would render him liable as a secondary
party if he does not withdraw, then in order to escape liability he must ‘neutralise’ his assist-
ance. He must, so it was said, break the chain of causation between his act of assistance,
and the subsequent crime, by recovering the gun, or by warning the victim to stay away, or by
going to the police. Mr. Hockman [counsel for the appellant] submits, on the other hand, that
the Crown must prove that the defendant continued ready to help until the moment the crime
is committed; and if there is doubt as to the defendant’s state of mind on the day in question,
or his willingness to provide further help if required, then the jury must acquit.
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As between these two extreme views, we have no hesitation in rejecting the latter. In 
Croft (1944) 29 Cr. App. R. 169, [1944] KB 295, the surviving party of a suicide pact was held 
to be guilty of murder. Lawrence J. giving the judgment of the Court said ([1944] K.B. 295 
at 298):

‘The authorities, however, such as they are, show, in our opinion, that the appellant, to escape 
being held guilty as an accessory before the fact, must establish that he expressly countermanded 
or revoked the advising, counselling, procuring or abetting which he had previously given.’

In Whitehouse [1941] 1 W.L.R. 112, 115, Sloan J.A. said:

‘Can it be said on the facts of this case that a mere change of mental intention and a quitting of the 
scene of the crime just immediately prior to the striking of the fatal blow will absolve those who 
participate in the commission of the crime by overt acts up to that moment from all the conse-
quences of its accomplishment by the one who strikes in ignorance of his companions’ change of 
heart? I think not. After a crime has been committed and before a prior abandonment of the com-
mon enterprise may be found by a jury there must be, in my view, in the absence of exceptional 
circumstances, something more than a mere mental change of intention and physical change of 
place by those associates who wish to dissociate themselves from the consequences attendant 
upon their willing assistance up to the moment of the actual commission of that crime. I would 
not attempt to defi ne too closely what must be done in criminal matters involving participation in 
a common unlawful purpose to break the chain of causation and responsibility. That must depend 
upon the circumstances of each case but it seems to me that one essential element ought to be 
established in a case of this kind: Where practicable and reasonable there must be timely com-
munication of the intention to abandon the common purpose from those who wish to dissociate 
themselves from the contemplated crime to those who desire to continue in it. What is “timely 
communication” must be determined by the facts of each case, but where practicable and reason-
able it ought to be such communication, verbal or otherwise, that will serve unequivocal notice 
upon the other party to the common unlawful cause that if he proceeds upon it he does so without 
the further aid and assistance of those who withdraw. The unlawful purpose of him who continues 
alone is then his own and not one in common with those who are no longer parties to it nor liable 
to its full and fi nal consequences.’

In Becerra (1975) 62 Cr. App. R. 212 this Court approved that passage as a correct statement 
of the law. The facts of Becerra were that the victim was killed in the course of a burglary. 
The appellant had provided the knife shortly before the murder. The court held that the appel-
lant’s sudden departure from the scene of the crime with the words ‘Come on let’s go’ was 
an insuffi cient communication of withdrawal. So the appellant’s conviction as a secondary 
party to the murder was upheld. In Whitefi eld (1984) 79 Cr. App. R 36, 39, 40, Dunn L.J. 
stated the law as follows:

‘If a person has counselled another to commit a crime, he may escape liability by withdrawal before 
the crime is committed, but it is not suffi cient that he should merely repent or change his mind. If 
his participation is confi ned to advice or encouragement, he must at least communicate his change 
of mind to the other, and the communication must be such as will serve unequivocal notice upon 
the other party to the common unlawful cause that if he proceeds upon it he does so without the 
aid and assistance of those who withdraw.’

In the present case the appellant never told the others that he was not going ahead with the 
crime. His absence on the day could not possibly amount to ‘unequivocal communication’ of 
his withdrawal. In his evidence in chief, in a passage already quoted, he made it quite clear to 
himself that he did not want to be there on the day. But he did not make it clear to the others. 
So the minimum necessary for withdrawal from the crime was not established on the facts. 

As between these two extreme views, we have no hesitation in rejecting the latter. In 
Croft (1944) 29 Cr. App. R. 169, [1944] KB 295, the surviving party of a suicide pact was held 
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at 298):

‘The authorities, however, such as they are, show, in our opinion, that the appellant, to escape
being held guilty as an accessory before the fact, must establish that he expressly countermanded
or revoked the advising, counselling, procuring or abetting which he had previously given.’
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In these circumstances, as in Becerra, it is unnecessary for us to consider whether commu-
nication of his withdrawal would have been enough, or whether he would have had to take 
steps to ‘neutralise’ the assistance he had already given.

Mr. Maxwell rightly drew our attention to a sentence in the judgment of Sloan J.A., already 
quoted, where he refers to the service of notice on the other party that if he proceeds he 
does so without further aid from those who withdraw. This may suggest that aid already 
afforded need not be neutralised. We agree with Mr. Maxwell that this attaches too much 
importance to a single word. But that is as far as we are prepared to go in this case. We are 
not prepared, as at present advised, to give our approval to his proposition in its extreme 
form. In his Criminal Law, The General Part (2nd ed., 1961), Glanville Williams quotes at para-
graph 127 a graphic phrase from an American authority. (Eldredge v. U.S. 62 F 2d 449 (1932) 
per McDermott J.) ‘A declared intent to withdraw from a conspiracy to dynamite a building is 
not enough. If the fuse has been set he must step on the fuse.’ It may be that this goes too 
far. It may be that it is enough that he should have done his best to step on the fuse. Since this 
is as much a question of policy as a question of law, and since it does not arise on the facts 
of the present case, we say no more about it.

Appeal dismissed.

Do not forget that even where the defence of withdrawal succeeds the accused may still be 
guilty of an off ence under the Serious Crimes Act 2007 or conspiracy.

The rules appear to be slightly different where the accessory and principal have 
joined together spontaneously to commit a crime, rather than formally planned it. 
In Mitchell141 a fight involving six people broke out in a restaurant. A, B, and D were 
on one side and U, V, and W on the other. During the fight V was left prostrate. A, 
B, and D left, but D then returned to beat V further. The Court of Appeal held that 
where a group simply spontaneously attacks someone it is sufficient to withdraw, sim-
ply to walk away; there is no need to communicate a withdrawal. However, Robinson142 
restricted Mitchell143 to the facts of its case, and in particular the fact that in Mitchell A, 
B, and D had walked away, ending their attack, and D’s return was, in effect, starting a 
new attack. Where, as in Robinson, the parties join together for a spontaneous attack, 
then there must be a communicated withdrawal if someone wishes to disassociate her-
self from the attack.

In O’Flaherty,144 however, a gang (including the appellants) attacked a young man. He 
managed to escape, but some of the gang pursued him and found him. Th ey attacked him 
again, this time killing him. One appellant claimed that although he was responsible for 
the injuries suff ered during the fi rst attack he was not responsible for the killing as he was 
not a party to that attack. Th e Court of Appeal suggested that it was for the jury to consider 
whether the second attack was in reality a continuation of the fi rst, or a separate incident. 
However, they suggested the jury’s main focus should be on whether the defendant had 
disengaged himself from the gang by the time the second attack took place by making an 
eff ective withdrawal.145

141 [1999] Crim LR 496 (CA). 142 CA, 3 February 2000. 143 [1999] Crim LR 496 (CA).
144 [2004] EWCA Crim 526.   145 See also Mitchell [2008] EWCA Crim 2552.
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steps to ‘neutralise’ the assistance he had already given.

Mr. Maxwell rightly drew our attention to a sentence in the judgment of Sloan J.A., already
quoted, where he refers to the service of notice on the other party that if he proceeds he
does so without further aid from those who withdraw. This may suggest that aid already
afforded need not be neutralised. We agree with Mr. Maxwell that this attaches too much
importance to a single word. But that is as far as we are prepared to go in this case. We are
not prepared, as at present advised, to give our approval to his proposition in its extreme
form. In his Criminal Law, The General Part (2nd ed., 1961), Glanville Williams quotes at para-
graph 127 a graphic phrase from an American authority. (Eldredge v. U.S. 62 F 2d 449 (1932)
per McDermott J.) ‘A declared intent to withdraw from a conspiracy to dynamite a building is
not enough. If the fuse has been set he must step on the fuse.’ It may be that this goes too
far. It may be that it is enough that he should have done his best to step on the fuse. Since this
is as much a question of policy as a question of law, and since it does not arise on the facts
of the present case, we say no more about it.

Appeal dismissed.
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 accessories and victims
Where a provision in a statute is designed to protect a class of persons it may be construed 
as impliedly excluding their liability as an accessory. For example, in Tyrell146 a girl under 
16 abetted a man to have sexual intercourse with her. It was held that the girl could not be 
convicted of aiding and abetting the off ence against her. Th e off ence was designed to protect 
under-16-year-olds, not to criminalize them.147

 assistance after the offence
Th ere are a number of off ences which are committed by those who assist a person aft er he or 
she has committed an off ence. It is, for example, an off ence to impede the apprehension or 
prosecution of an arrestable off ender148 or to accept money (or other benefi ts) for not passing 
on information which would secure the prosecution or conviction of an off ender.149

QU E ST IONS
In a South African case, 1. S v Robinson,150 P and two others agreed with V that V should 
be killed by P so that V could escape prosecution for fraud and others could obtain 
insurance monies. V withdrew his consent to the arrangement, not surprisingly, but 
P killed him nevertheless. Th e off ence committed was the one planned. However, key 
to the plan was that the victim consented and this element of consent was missing. 
Did its absence mean that the two others should be convicted? (Th e South African 
court held them liable as accomplices to attempted murder only, because their com-
plicity in murder was dependent on consent.)
Susan lends Paul a gun. Susan asks for it back. She looks very angry and Paul fears she 2. 
may use it to shoot someone, but he still gives it to her. Susan uses the gun to commit 
a robbery. Is Paul an accessory to the robbery?
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146 [1894] 1 QB 710 (CCR).
147 More controversial is where one adult encourages another adult to cause him actual bodily harm 

(e.g. as part of a sadomasochistic activity). Can the ‘victim’ here be convicted of aiding and abetting the 
off ence against himself?

148 Criminal Law Act 1967, s. 4. 149 Ibid, s. 5. 150 (1968) (1) SA 666.
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part ii: accessories and theory
 general theories of accessorial liability
Th e person in the street, when asked to imagine a typical crime, is likely to think of an 
individual acting alone attacking a victim.151 In fact, many crimes are committed by people 
not acting alone but alongside or with the support of others.152 Th e involvement and encour-
agement of others in committing crimes can aff ect the nature of the crime in a number of 
ways:

Th e victim may regard being the victim of an incident involving a number of off end-(1) 
ers as more terrifying and therefore more serious.153

Th e off enders may feel that it is harder to withdraw from the criminal enterprise and (2) 
keep going with it when, acting alone, they would have desisted.154

Where a group of off enders commits crimes together there is a greater likelihood of (3) 
bystanders or anyone seeking to prevent the crime being harmed.155

Th e off enders might be encouraged by others to commit an off ence which they (4) 
would otherwise shun. Indeed one criminologist has suggested that ‘peer infl uence 
is the principal proximate cause of most criminal conduct, the last link in what is 
undoubtedly a longer causal chain.’156

As can be seen from the discussion in Part I of this chapter the law on accessories is in an 
uncertain state. Th is is partly because the law has failed to articulate clearly a single theory 
of accessorial liability. Indeed, arguably, we now have two parallel theories on accessory 

151 Wells (1999) argues that the criminal law is oft en based on an individualist model which makes it 
difficult to criminalize group criminal behaviour.

152 Some off ences can be committed only by two or more people, such as the off ence of riot (Public Order 
Act 1986, s. 1).

153 Ashworth (2009: 404).
154 Dressler (1985: 113) argues that there is no statistical support for the view that off enders in groups 

commit more serious off ences than individuals acting alone.
155 Ohana (2000). 156 Warr (2002: 136).

Ormerod, D. and Fortson, R. (2009) ‘Serious Crime Act 2007: Th e Part 2 Off ences’
Criminal Law Review 389.w

Smith, K. (1991) A Modern Treatise on the Law of Criminal Complicity (Oxford: OUP).y
—— (2001) ‘Withdrawal in Complicity: A Restatement of Principles’ Criminal Law 

Review 769.
Sullivan, G.R. (1988) ‘Intent, Purpose and Complicity’ Criminal Law Review 641.w
Taylor, R. (1983) ‘Complicity and Excuses’ Criminal Law Review 656.w
Wilson, W. (2008a) ‘A Rational Scheme of Liability for Participating in Crime’ Criminal 

Law Review 3.w



894 |  criminal law: text, cases, and materials

liability: an inchoate model based on the Serious Crime Act 2007, Part 2; and the deriva-
tive theory, based on the general law on accessories. Th is part will outline three theoretical 
models which may explain why one person should be criminally responsible for helping 
or encouraging another to commit a criminal off ence. We will then go on to consider how 
these theoretical models may assist in some of the questions of the actus reus and mens rea of 
accessories that have so troubled the courts. It should not, however, be thought that if the law 
adopted one theoretical model the law would be crystal clear because practical and policy 
issues may make the application of the principle undesirable.

. derivative theory of accessorial liability
Explanations of the theory
Under the derivative theory of liability the accomplice’s liability derives from the off ence 
committed by the principal. Supporters of the derivative theory have struggled to explain 
precisely what is meant by this, and various ways of explaining the theory have been used. It 
is said that accomplices are liable because they have associated themselves with the off ence 
which the principal committed.157 Th is is not an argument that accomplices cause prin-
cipals to commit off ences, but rather that in moral terms accomplices have placed them-
selves alongside the principals and identifi ed themselves with the principals’ off ences.158 
Some commentators have put it in terms of the doctrine of agency: accomplices authorize 
the principal to commit the off ence on behalf of both of them.159 Joshua Dressler suggests 
that accomplices forfeit their right to be regarded as responsible only for their own actions 
by choosing to assist another in committing a criminal off ence.160 William Wilson puts it 
in this way:

If liability here is derivative it derives not so much from any community of purpose between 
P and A as from the fact that A, being in a position to thwart P’s criminal endeavour, failed 
culpably to do so.161

Th is rather controversial version of the derivative theory attaches liability to the failure of 
the accomplice to prevent the principal acting. In other words it is a form of liability for 
omissions.

Criticisms of the theory
Critics of the derivative theory complain that this is all rather vague. It is normally 
regarded as a fundamental principle of the criminal law that individuals are autonomous 
agents who are responsible for their own actions but not the actions of others.162 Only the 
most powerful of explanations should justify the infringement of such a central principle. 
It might be suggested that in cases where there is a very strong link between the accom-
plice’s and the principal’s acts some of the arguments used have force, but how can a per-
son who off ers a small amount of aid (e.g. babysitting for a person who is out burgling) be 
said to have fully associated herself with the principal’s off ence?

157 American law treats a conspirator as a perpetrator (Pinkerton v US 328 US 640 (1946)).
158 Robinson (1997).
159 W. Wilson (2002: 198) discusses whether a link can be made with the civil law of agency here.
160 Dressler (1985). 161 W. Wilson (2002: 203). 162 Kadish (1987).

If liability here is derivative it derives not so much from any community of purpose between
P and A as from the fact that A, being in a position to thwart P’s criminal endeavour, failed
culpably to do so.161
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. does the theory explain the current law?
Th e following aspects of the current law appear to be in line with the derivative theory:

Th e accessory is convicted of the same off ence as the principal. So a person who assists (1) 
in a murder is guilty of the off ence of murder, and is liable to the mandatory sentence 
that follows.163

If the principal does not commit the (2) actus reus of an off ence the accomplice is not 
liable for a complicity off ence. If a husband hires a ‘hit man’ to kill his wife, he is not 
liable as an accomplice to murder if the ‘hit man’ does not commit the off ence. Th ere 
is no off ence from which the husband’s liability can derive.
Th e (3) mens rea for an accessory requires the accomplice (at least) to foresee the kind 
of act the principal goes on to commit. A person who has not foreseen that the prin-
cipal will act in the way he or she does cannot be said to have adopted that act as his 
or her own.

However, there are other aspects of the law which fi t in less well with the theory. For 
example:

Th e House of Lords in (1) Powell164 explicitly rejected the notion that the acts of the prin-
cipal must be authorized by the accomplice, as is envisaged in some ways of explain-
ing the derivative theory of liability.165

Th e fact that even though the principal is acquitted it is possible still to convict an (2) 
accomplice (e.g. if the principal has been able to rely on an excuse or lacks mens 
rea). Th is, it might be said, has weakened the claim that the accomplice’s liability 
is fl owing from the principal’s guilt.166 For example, it might be said that there has 
been no legal wrong if the principal has sexual intercourse with the victim, honestly 
believing that the victim consented.
Th e (3) dicta in Howe167 that it is possible for an accomplice to be convicted of a more seri-
ous off ence than that committed by the principal appear to be a departure from the 
derivative theory. However, it could be argued that in such cases the liability derives 
from the act performed by the principal.
Th e fact that the accomplice does not have to foresee the exact act of the principal (4) 
may be said to undermine the derivative theory. For example, aft er Powell,168 if the 
defendant knew the principal had a weapon, but the principal kills using a diff erent 
weapon, albeit of a similar kind of dangerousness, the defendant can still be convicted 
as an accomplice to murder. Can a defendant be said to have authorized or associated 
him or herself with an attack which used a weapon the existence of which he or she 
was unaware?

In the following extract, William Wilson explains some of his concerns about the derivative 
theory:

163 Under the German system the accomplice gets a maximum sentence of three-quarters of what the 
principal gets (Ashworth 1999: 415). Ashworth objects to this system because he suggests that sometimes the 
accomplice is more blameworthy than the principal.

164 [1999] AC 1 (HL). 165 Especially those who draw an analogy with agency.
166 Kadish (1985).
167 Burke [1986] QB 626, 641–2, approved by Lord Mackay in the House of Lords ([1987] AC 417 (HL)). 

Kadish (1985: 405) explains such cases on the basis that the principal is a ‘semi-innocent agent’.
168 [1999] AC 1 (HL).
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W. Wilson, Central Issues in Criminal Theory (Oxford: Hart, 2002), 220–4

The criminal law treats the accessory as if he had committed the wrong himself because 
whether or not he can be deemed causally responsible it is not unfair to hold him account-
able. It is for this reason that the accessory is usually punishable within the full range of 
punishments available for that offence. This is not necessarily so. Under the German sys-
tem, for example, punishment for secondary parties is formally discounted to refl ect their 
participatory rather than executory status. There is no such formal discounting in common 
law systems. This refl ects the common law’s more pragmatic approach which permits much 
theoretical rubbish to be swept under the carpet. It allows punishment and condemnation of 
all those who are associated with the offence, which is a good thing. It does not necessitate 
rules capable of distinguishing fairly and consistently between different levels and forms of 
participation, which is a bad thing, on the presumed ground that the creation of such rules 
would pose a serious legislative headache. The absence of such rules, however, means 
that differentiating degrees and forms of involvement still goes on but becomes a matter of 
prosecutorial and judicial discretion tailored to questions of individual fault and participatory 
role. So it allows for the kind of sentencing fl exibility which can punish the (non-perpetrating) 
instigators of crime as severely, or more severely, than their hired-hands, while also allowing 
the more typical accessory to be punished less severely than the perpetrator. The theoretical 
problem thus posed is that this undermines the notion that the accessory’s liability derives 
from what the perpetrator, rather than what he himself has done.

The range of problems left uncatered for by this fudging of the theoretical basis to accesso-
rial liability spreads across the whole fi eld of doctrine. Given that some cases of participation 
are equivalent under one analysis or another to perpetration while others are not, how can 
this best be instantiated in consistent doctrine? If liability is derivative, how do we deal with 
those cases where a co-adventurer goes beyond the common purpose if not what was con-
templated? How do we deal with those cases where the principal commits a lesser/greater 
offence than that to which encouragement and assistance are offered? On what basis is 
it proper to deem a non-perpetrator to be guilty of the primary offence if for one reason or 
another it is not possible to convict the perpetrator, and so on?

A number of possible solutions may be mooted. An obvious solution is to abandon alto-
gether the derivative basis to accessorial liability, already much disregarded, and render par-
ticipation in crime an inchoate offence. This is the position adopted by the Law Commission 
which recommends replacing accessorial liability with two separate inchoate offences, 
namely assisting and encouraging crime. The advantage is that an inchoate basis to liability 
attacks the fi ction that there is a necessary moral congruence between those who perpetrate 
crime and those who help or encourage its commission or that the principal was somehow 
acting as the secondary party’s executive agent. It would, however, require complementary 
provisions for dealing with cases where, as in Cogan and Leak or Bourne, the secondary party 
procures the commission of the actus reus of the offence by an otherwise innocent or semi-
innocent principal. The strong disadvantage of this proposal is that it ignores the intuition that 
it is often appropriate to ascribe authorship of a crime to someone other than the perpetrator. 
Such people should not be labelled, along with mere mechanical assisters and encouragers, 
as mere facilitators, but as principals. As Sir John Smith has argued in the context of murder,

‘those who are instrumental in bringing about a killing should not have their responsibility set apart 
from those who directly perpetrate it because . . . (we) feel strongly that D is responsible for those 
deaths. If we are going to punish him because he bears that responsibility, we are going to pun-
ish him for the homicide; and if we are going to punish him for the homicide, then he ought to be 
charged with, and convicted of, homicide.’

The criminal law treats the accessory as if he had committed the wrong himself because
whether or not he can be deemed causally responsible it is not unfair to hold him account-
able. It is for this reason that the accessory is usually punishable within the full range of
punishments available for that offence. This is not necessarily so. Under the German sys-
tem, for example, punishment for secondary parties is formally discounted to refl ect their
participatory rather than executory status. There is no such formal discounting in common
law systems. This refl ects the common law’s more pragmatic approach which permits much
theoretical rubbish to be swept under the carpet. It allows punishment and condemnation of
all those who are associated with the offence, which is a good thing. It does not necessitate
rules capable of distinguishing fairly and consistently between different levels and forms of
participation, which is a bad thing, on the presumed ground that the creation of such rules
would pose a serious legislative headache. The absence of such rules, however, means
that differentiating degrees and forms of involvement still goes on but becomes a matter of
prosecutorial and judicial discretion tailored to questions of individual fault and participatory
role. So it allows for the kind of sentencing fl exibility which can punish the (non-perpetrating)
instigators of crime as severely, or more severely, than their hired-hands, while also allowing
the more typical accessory to be punished less severely than the perpetrator. The theoretical
problem thus posed is that this undermines the notion that the accessory’s liability derives
from what the perpetrator, rather than what he himself has done.

The range of problems left uncatered for by this fudging of the theoretical basis to accesso-
rial liability spreads across the whole fi eld of doctrine. Given that some cases of participation
are equivalent under one analysis or another to perpetration while others are not, how can
this best be instantiated in consistent doctrine? If liability is derivative, how do we deal with
those cases where a co-adventurer goes beyond the common purpose if not what was con-
templated? How do we deal with those cases where the principal commits a lesser/greater
offence than that to which encouragement and assistance are offered? On what basis is
it proper to deem a non-perpetrator to be guilty of the primary offence if for one reason or
another it is not possible to convict the perpetrator, and so on?

A number of possible solutions may be mooted. An obvious solution is to abandon alto-
gether the derivative basis to accessorial liability, already much disregarded, and render par-
ticipation in crime an inchoate offence. This is the position adopted by the Law Commission
which recommends replacing accessorial liability with two separate inchoate offences,
namely assisting and encouraging crime. The advantage is that an inchoate basis to liability
attacks the fi ction that there is a necessary moral congruence between those who perpetrate
crime and those who help or encourage its commission or that the principal was somehow
acting as the secondary party’s executive agent. It would, however, require complementary
provisions for dealing with cases where, as in Cogan and Leak or Bourne, the secondary party
procures the commission of the actus reus of the offence by an otherwise innocent or semi-
innocent principal. The strong disadvantage of this proposal is that it ignores the intuition that
it is often appropriate to ascribe authorship of a crime to someone other than the perpetrator.
Such people should not be labelled, along with mere mechanical assisters and encouragers,
as mere facilitators, but as principals. As Sir John Smith has argued in the context of murder,

‘those who are instrumental in bringing about a killing should not have their responsibility set apart
from those who directly perpetrate it because . . . (we) feel strongly that D is responsible for those
deaths. If we are going to punish him because he bears that responsibility, we are going to pun-
ish him for the homicide; and if we are going to punish him for the homicide, then he ought to be
charged with, and convicted of, homicide.’
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Another possible solution is to retain a form of derivative liability but to tie liability as an acces-
sory not to the principal’s mental attitude but to that of the secondary party. Somebody who 
acts for the purpose of effecting a criminal wrong arguably commits a different wrong from 
someone who acts for the purpose only of assisting or encouraging another to commit such 
wrong. This is so although in given instances culpability may be comparable. The wrong most 
obviously attributable to the uncaring supplier of a murder weapon, whether a private indi-
vidual or a state licensed corporate arms dealer, is that of being a killer’s ‘armourer’ rather than 
a party to a killing/murder. So those who help or encourage because they want the substantive 
offence to take place could be treated as principal offenders. Those who help or encourage 
because they merely wish to be helpful or encourage the principal offender in the commission 
of the offence could be treated as facilitators. The problem with this latter approach is that the 
distinction between these two states of mind will often be paper-thin and certainly suffi ciently 
insubstantial to make for easy prosecutions. Another response would be to hang accessorial 
liability upon the notion of control. Both instigator and ‘principal in the second degree’ are 
prime movers and so easy to associate with the principal’s deed. So where A procures P to kill 
T, A is the prime mover since, although C pulled the trigger on the gun, it was W who pulled 
the trigger on H’s life. Such an analysis is consistent with the rationale for the doctrine of inno-
cent agency. In the former case we have a conscious, purposive agent. In the latter we have 
an innocent pawn. But both involve, as executor, an agent who does his principal’s bidding 
which should be enough to warrant equal treatment and punishment. The objection to both 
mens rea and control tests is that they do not cover the case of those who, without being in a 
position to infl uence the commission of an offence, nevertheless provide crucial assistance so 
as to put them on an equivalent causal footing with the perpetrator. If a secondary party, say 
by providing crucial information or supplying an otherwise unobtainable tool necessary for the 
commission of the crime, is a sine qua non of the crime’s successful commission should he 
not, along with the perpetrator be held accountable for the commission of that offence?

An altogether more satisfactory way of dealing with the problem of different degrees of 
causal infl uence might be to create a structure of offences refl ecting such difference. It 
seems extraordinary that the common law, unlike say the German system, makes no formal 
distinction between a person who successfully incites another person to kill her husband 
and an ordinary retailer who knowingly supplies the murder weapon. This can be done by 
drawing a distinction between causal and non-causal participation in crime with the former 
punishable upon an accessorial basis and the latter, involving lesser acts of assistance and 
encouragement, upon an inchoate basis. It makes obvious sense to require a causal connec-
tion in the case of inciting someone to commit a crime, given that the inchoate offence is still 
available for (non-causal) encouragement. Cases of assistance might though be treated dif-
ferently since charging an inchoate offence is not an option for (non-causal) acts of assistance 
and, as explained above, proving even a minimal but for causal connection would be next to 
impossible in most cases.

. causation and accomplice liability
Th e theory
A second theory is based on the argument that liability for accomplices should be based on 
a fi nding that the accomplice partly caused the harm to the victim.169 Th is theory argues 
that an accomplice is, in eff ect, a joint principal. Accomplices are not, therefore, being 

169 For support for the theory, see J. Gardner (2007b), Dressler (1985), and K. Smith (1991).
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punished for the acts of the principal (as the derivative theory suggests), but rather are 
being punished for their own acts and their contribution towards the harm done to the 
victim.170

John Gardner has written supporting the causal theory. He sees it based on the funda-
mental principle that you are responsible for your own acts and their consequences, but not 
the acts of other people. So if the accomplice’s act does not contribute to the eventual crime 
there should be no liability.

J. Gardner, ‘Complicity and Causality’ (2007) 1 Criminal Law and Philosophy 127 
at 136

The distinction between principals and accomplices, as we discovered, is embedded in the 
structure of rational agency. As rational beings we cannot live without it. It enters our thought 
as soon as we begin to think about responsibility. I am responsible for my actions, and you 
are responsible for yours. My actions are mine to justify or excuse, and your actions are yours 
to justify or excuse. And yet my actions include my actions of contributing to your actions. 
So there is a sense in which my responsibility for my actions can extend out to your actions. 
I can be accused of failing to attend to reasons that are yours to conform to even though I 
cannot be accused of failing to conform to them myself. I fail to attend to them, in the relevant 
sense, by contributing to your non-conformity with them. The question which divides agent-
relativists and agent-neutralists is merely how much of this kind of rational attention I should 
be giving to your reasons. Which contributions to your non-conformity make me complicit in 
it? The two sides differ in their response. But they can do so without disagreeing about what 
counts as principalship.

 . . . [T]he contrast between principals and accomplices is embedded in the structure of 
rational agency. The pay-off that we have just discovered is that the distinction between 
principals and accomplices is therefore often marked in morality. Many moral wrongs, such 
as torture and rape and betrayal and deceit, are committed only by performing nonproxyable 
actions, such that anyone who contributes to their commission through another person’s 
commission of them is an accomplice, not a principal, in their commission. If moral theory 
has lost sight of this distinction in recent times, we have the consequentialist revolutionaries 
to thank. Strict consequentialists insist that it matters only what consequences my action 
has, not how those consequences come about (where this has no further consequences). 
We have just found one reason why they cannot be right about this. They cannot be right 
because if they were right, an elementary truth about responsibility would be falsifi ed. The 
elementary truth is that I am responsible for my actions, while you are responsible for yours. 
Each of us has a different relationship to our own actions from the relationship that we have 
to the actions of others. The relationship we have to our own actions is direct: we answer 
for them as such. The relationship we have to the actions of others is indirect: we answer for 
them only inasmuch as, by our own actions, we contribute to them. If strict consequentialists 
want to abandon the distinction between these two modes of responsibility for actions they 
need to abandon, not merely agent-relativism, but also the idea that we each have a special 
relationship to our own actions.

170 Dressler (2007) suggests a substantial contribution should be required.

The distinction between principals and accomplices, as we discovered, is embedded in the
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Criticism of the causation theory
Critics of the causation theory would say that there are important moral diff erences between 
the person who stabbed the victim and the person who supplied the knife.171 To say they 
both caused the victim’s death is quite simply wrong. Although it may be possible to imag-
ine a case where, morally speaking, both the principal and accessory were equally causally 
eff ective in bringing about the death, in many cases there are important moral diff erences 
between the two.172 John Gardner suggests that although an accomplice and a principal may 
in some cases by their actions produce the same result this does not mean they are morally 
equivalent:

The principal in murder acted against one action-reason (the reason not to kill) while the 
accomplice acted against a different action-reason (the reason not to procure a killing). But 
both acted against one and the same outcome-reason (the reason not to do anything in con-
sequence of which someone will die).173

It is worth noting that even if one is not fully convinced by the causation theory one may 
want to distinguish accessories whose assistance or encouragement played a tangible role in 
the harm suff ered by the victim and those whose acts had a minimal causal relevance to the 
off ence committed.174

Does the current English and Welsh law refl ect the theory?
As already indicated, one diffi  culty with the causation theory of accomplice liability is that 
under the normal rules of causation an accomplice cannot be said to have caused the prin-
cipal to commit the crime.175 If Fred tells Penelope that she should kill Pip and Penelope 
does so, Fred cannot in English law be said to have caused Pip’s death unless Penelope can 
be regarded as an innocent agent (e.g. because she is insane or under the age of criminal 
responsibility). Th is is because of the doctrine of novus actus interveniens: a free, voluntary 
act of a third party breaks the chain of causation.176 Supporters of the causation theory of 
accessorial liability could respond in two ways: ←1 (p.857)

(1) It might be said that the causation theory of complicity is not using causation in the 
sense of legal causation, but rather factual causation. In other words all that needs to be 
shown is that without the accomplice’s act the off ence would not have been committed at 
the time and in the place that it was committed.177 Although the doctrine of novus actus 
interveniens explains why the accomplice is not a legal cause, the fact that he or she is a 
factual cause generates a good reason for holding him or her liable.178 What is required is a 
moral causal responsibility, not strict legal causal responsibility.179 Even with that caveat it 
might be replied that the courts do not even appear to require that the accomplice’s actions 
are even a factual cause.180 Supporters of the causation approach might reply that such cases 
are simply wrong.

171 For a powerful criticism of the causation theory, see Kadish (1985).
172 J. Gardner (1998: 212). 173 Ibid. 174 Kreutzner (2008). 175 Kadish (1985).
176 See Chapter 3 for a full discussion of this doctrine. 177 K. Smith (1991).
178 Kadish (1987: 162). 179 W. Wilson (2002: 202); J.C. Smith (2002: 132).
180 e.g. Wilcox v Jeff ery [1951] 1 All ER 464 (DC).

The principal in murder acted against one action-reason (the reason not to kill) while the
accomplice acted against a different action-reason (the reason not to procure a killing). But
both acted against one and the same outcome-reason (the reason not to do anything in con-
sequence of which someone will die).173
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(2) It might be said that the doctrine of novus actus interveniens is honoured as much in 
the breach as in the observance and need not be regarded as a part of the law on causation. 
Indeed in the case of an innocent agent we accept that a defendant can be said to have caused 
a third party to act in a certain way. Chapter 2 considers some of the cases and arguments 
over the status of the novus actus interveniens doctrine.

. inchoate model
Th e inchoate model proposes that accomplice liability should be seen as an inchoate off ence.181 
In other words, the accomplice’s liability does not turn on the guilt of the principal, but rather 
on the act of the defendant in off ering assistance to the principal, believing that the act will 
be one of assistance or encouragement. Th e inchoate model is refl ected in the off ences in 
Part 2 of the Serious Crime Act, in that they do not require proof that the principal went on 
to commit any kind of act. Crucially the inchoate model does not require that there is a prin-
cipal who goes on to commit the crime or that the accomplice’s acts were actually assisting 
or encouraging the principal. So if Alan asks Brian to kill Alan’s wife he can be liable as an 
accomplice whether Brian says ‘Certainly not’ and reports Alan to the police, whether Brian 
goes ahead and kills as requested, or whether the evidence establishes that Brian killed Alan’s 
wife but would have done so even if Alan had not asked him to. In other words, being an 
accessory involves off ering what the defendant believes will be assistance or encouragement 
to commit a crime; what the principal subsequently did would be irrelevant.182

In the following passage, the Law Commission sets out some of the arguments for and 
against an inchoate model of liability:183

Law Commission Report No. 300, Inchoate Liability for Assisting and 
Encouraging Crime (London: TSO, 2006), paras 4.4–4.15

The arguments in favour of inchoate liability for assisting

Combating serious crime

4.4 The police would be able to work more effectively, particularly in the context of serious 
organised crime. Under the common law, the police cannot proceed against D until another 
person has committed or attempted to commit the principal offence. The lack of a general 
inchoate liability for assisting crime sits uneasily with the developments in intelligence-led 
policing which is now an important weapon in the state’s response to serious organised 
crime. A general inchoate offence that capturing all preliminary acts of assistance regardless 
of whether the principal offence was subsequently committed or attempted would be a valu-
able addition to the state’s resources in tackling serious organised crime.

The rationale underlying inchoate liability

4.5 Incitement, conspiracy and attempt, although distinct offences, share a common ration-
ale. Each offence, by proscribing conduct that manifests an intention to bring about harm and 

181 Spencer (1987).   182 Law Commission Consultation Paper No. 131 (1993).
183 See also Spencer (1987) and Clarkson (1998). For further discussion of their proposals, see Buxton 

(2009) and W. Wilson (2008a).
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enhances the prospect of harm occurring, enables the criminal law to intervene at a stage 
before the harm materialises. The utilitarian rationale underlying these offences is that the 
benefi ts of avoiding harm outweigh any disadvantages arising from what some might per-
ceive as the criminal law’s premature intervention. We believe that the utilitarian rationale is 
as strong when D’s conduct consists of assisting as it is when D is encouraging or conspiring 
with P to bring about harm.

Eliminating the element of chance

4.6 In the CP [Consultation Paper], the Commission stated: Under the present law it is a 
matter of chance, so far as D is concerned, whether he becomes guilty, that chance depend-
ing on whether P commits the principal crime. It might be thought that criminal liability for 
culpable conduct that assists others to commit offences should not be a matter of chance 
or luck.

Suffi ciently culpable conduct

4.7 Assisting another person to commit an offence is suffi ciently culpable conduct to warrant 
the imposition of criminal liability even if that person does not commit or attempt to commit 
the offence. If D lends a gun to P so that P can and does murder V, we do not hesitate to label 
D’s conduct as culpable. It is no less culpable merely because P for whatever reason does not 
commit the murder. As Professor Spencer [(1987: 148)] has observed:

‘It is no fault of mine—or to be more accurate, it is not due to any lack of fault on my part—that the 
crime was never committed. If my behaviour was bad enough to punish where you actually made 
use of the help I gave you, it was surely bad enough to punish where I fully expected you to use it 
but you got caught before you had the chance.’

Deterrence

4.8 An inchoate offence of facilitation may have some deterrent effect. It would deter some 
individuals from assisting prospective perpetrators of offences if they were aware that there 
was an immediate risk of liability regardless of whether the offence they were assisting was 
committed or attempted.

A more coherent approach

4.9 The lack of a general inchoate offence of assisting crime has resulted in a piecemeal and 
haphazard approach. Having noted that there are numerous statutory offences that criminal-
ise particular acts of assisting, Professor Spencer [(1987: 158)] stated:

‘The present range of offences is quite inadequate to cover all the cases which ought to be cov-
ered, and the gaps between them produce some anomalies which suggest the criminal law has a 
very odd set of values. It is an offence under s 59 of the Offences Against the Person Act 1861 to 
lend a knitting needle for an abortion, for example, but no offence at all to lend a knife to commit 
murder—unless of course the murder is attempted or committed.’

Labelling and punishment

4.10 In addition, the current piecemeal approach, besides being neither comprehensive nor 
rational, may inadequately label or punish D for his or her conduct. Thus, even where a statu-
tory provision does criminalise a preliminary act of assistance, it may fail to adequately label 
and punish D for what he or she has sought to encourage or assist:

enhances the prospect of harm occurring, enables the criminal law to intervene at a stage
before the harm materialises. The utilitarian rationale underlying these offences is that the
benefi ts of avoiding harm outweigh any disadvantages arising from what some might per-
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Example 4A

D goes to P’s home and sells P a swordstick believing that P intends to use it to murder P’s 
wife. Before P can attempt to kill his wife, he is arrested. D is guilty only of the statutory 
offence of selling an offensive weapon. It is a summary offence, punishable with a maximum 
term of six months’ imprisonment.

Restoring the proper boundaries of offences

4.11 The introduction of general inchoate liability for assisting crime would facilitate the proc-
ess of restoring the proper boundaries of other inchoate offences, for example statutory 
conspiracy.

The arguments against inchoate liability for assisting

Liability for otherwise lawful conduct

4.12 Marginal activities, that would otherwise constitute lawful conduct, would qualify as 
criminal assistance. Professor K J M Smith [(1994: 239)] posits this example:

‘D, a publican, or a generous host, believes that P is going to leave the premises in his car, but 
continues to ply him with drink to an extent that puts him well over the statutory limit. P does not 
in the event drive home.’

Premature intervention

4.13 It would result in premature intervention and might result in D being liable for assisting 
P who had no intention of committing an offence. In his response to the CP, Professor Sir 
John Smith provided an example of D supplying a weapon to P in the belief that P will use 
it to murder V whereas P merely intends to shoot rabbits. In the CP, the Commission cited 
the example of D agreeing to pay P, a builder doing repairs to his house, in cash knowing or 
believing that P wants payment in this form to assist him in defrauding the Inland Revenue. P 
subsequently makes a proper return to the revenue as he had always intended to.

Disparity between the liability of P and D

4.14 D will incur immediate liability for assisting P even though P, who may have requested 
the assistance, incurs no liability until he or she makes an attempt to commit the principal 
offence . . . 

Vagueness and uncertainty

4.15 On one view, an inchoate offence of assisting with no requirement of knowledge or 
belief as to the future commission of any specifi c offence, but related to crime in general, 
would make the requirements for liability unduly vague and uncertain. On the other hand, 
a test of knowledge or belief in respect of a particular offence would give rise to problems 
in cases where assistance is provided and no principal offence is subsequently commit-
ted. It might be very diffi cult to prove that P had a particular offence in mind. The Crown 
Prosecution Service (‘the CPS’), in its response to the CP, provided an example. D supplies 
P with a baseball bat in the belief that P will use it commit an offence. The CPS pointed out 
that P could use the bat to commit one or more of eleven potential offences and that those 
offences do not proscribe the same conduct or result and do not have an identical fault 
element.
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Does the inchoate theory explain the law on accomplices in 
England and Wales?
It does not. Th e law is clear that if a principal does not commit the actus reus of an off ence 
then an accomplice cannot be held liable, however much assistance or encouragement may 
have been off ered. Of course, the law already recognizes incitement as an inchoate off ence 
of encouraging another to commit an off ence, and that crime is committed whether or not 
the incitee actually goes ahead and commits the off ence. Th ere is at present no comparative 
off ence in relation to assistance.

 theories of accessorial mens rea
What should the mens rea for an accessory be? As will be recalled from Part I of this chapter 
the law is far from clear.184 Th e law is in part inevitably complex because of the number of 
diff erent matters to which the mens rea must relate.185 It must be decided what state of mind 
an accomplice must have in relation to the following:

Th e accomplice’s act.(1) 
Th e act of the principal.(2) 
Th e state of mind of the principal.(3) 
Th e circumstances in which the principal acts.(4) 

Further, it must be decided whether in respect of these it is necessary to prove intention, 
recklessness, or negligence. Th ree approaches will be outlined here: ←4 (p.865)

. purpose
It could be argued that the prosecution should be required to show that it was the accom-
plice’s intention that the principal commits the crime with the accomplice’s assistance or 
encouragement. Supporters of such an approach may justify it on the basis that in the case of 
accomplice liability it is diffi  cult to locate a harm to a victim directly caused by the accom-
plice and therefore it is appropriate to have a higher standard for the mens rea. Such an 
argument is particularly likely to appeal to those who support the inchoate model of liabil-
ity. Such an approach may also fi nd support from those who are concerned with excessive 
criminalization.186

In the following passage, Sanford Kadish off ers an explanation of why the law requires 
intention:

S. Kadish, ‘Reckless Complicity’ (1997) 87 Journal of Criminal Law and 
Criminology 369 at 391–4

The reason for the law’s insistence on intention is not simply that liability for recklessly assist-
ing the crimes of others would be bad public policy in so far as it might threaten the security 

184 Weiss (2002) provides a summary of the present American law.   185 Weisberg (2000).
186 Simester and Sullivan (2007: 216).

The reason for the law’s insistence on intention is not simply that liability for recklessly assist-
ing the crimes of others would be bad public policy in so far as it might threaten the security
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of lawful conduct. It is also, and I think more importantly, attributable to the individualistic 
ethic, the belief that people’s freedom to act within the law should not be restrained by con-
siderations of wrongs others might commit. This, I suggest, more fully accounts for the law’s 
different treatment of recklessly caused harms and recklessly assisted harms. A person may 
fairly be held accountable for the former; he caused them, they are what he did. The latter are 
what someone else did, not he, and he therefore should not be held responsible for them, 
unless he made them his own by intentionally helping another commit them.

The treatment of criminal liability for omissions in English and American law offers an 
instructive parallel. The commonly stated ground for not punishing a person for failing to 
prevent harm to others that the person did not cause or have a duty to prevent is the inse-
curity such a rule would create in the everyday lives of ordinary citizens: how much of their 
own interests must people sacrifi ce in order to prevent how much harm to others that is not 
their doing? Since no line could be drawn with acceptable clarity, ordinary affairs would be 
rendered insecure and, in the words of Lord Macaulay, ‘the whole order of society’ would 
be disturbed. But it is evident that this can only be a partial explanation of the common law’s 
limitations on liability for omissions. After all, the whole order of society is maintained even 
though people are held liable for harms to others they recklessly cause by their actions. Why 
should it be otherwise for harms they could but do not prevent? Surely it is a problem to deter-
mine just how much of one’s own interest need be sacrifi ced for how much of another’s. 
But the same basic problem is confronted in determining what constitutes reckless action 
and is solved by the test of gross deviation from the standard of conduct of a reasonable 
law-abiding person. An analogous test for omissions would perhaps be something like ‘gross 
deviation from the standard of common decency.’ Open-ended, but no more so than the 
standard of reasonableness. What is at work in omissions, then, is the norm of individualism 
which, while not necessarily denying the virtue of social responsibility, rejects the rightness, 
not just the imprudence, of coercing it by law. It is this same individualist ethic that strongly 
infl uences the traditional reluctance of the law to impose punishment on a person for harms 
that others cause by actions he does not intentionally assist, even though on a wider com-
munal ethic he may be thought responsible for those actions.

Now for the related self-determinist component of the ethic, which I suggested was pri-
marily conceptual. I can best illustrate this by returning to the earlier discussion of the father 
who recklessly lends his car keys to his daredevil son, knowing he has not learned to drive, 
resulting in a fatal accident. As I said earlier most would feel that the father deserves less 
punishment than the son. Why should this be?

It may be thought that the answer is the lesser probability of the harm happening as a 
result of his action than as a result of the son’s action. For after all, whatever the probability 
of the son causing a fatal accident, the probability of the father’s action resulting in a death is 
greater since it depends on the further contingency that the son should drive recklessly. But 
it is curious that we do not react in the same way to differing probabilities when the issue is 
causation, that is, when contingencies of happenings rather than of human actions intervene 
between the reckless action and the harm. Why not, if it is probabilities that are determining 
our sense of deserved punishment for unintended harms? An example: a driver knowingly 
drives with bald tires and bad brakes over a mountain road in winter, skids and kills someone. 
Do we at all feel his culpability is diminished because the accident depended on (i) a sudden 
rain storm, (ii) a drop in temperature which froze the rain on the road, and (iii) the presence of 
a hitchhiker on the shoulder of the road? I think not. Nor would the intervening events lead a 
court to deny liability because of the absence of proximate cause: a typical judicial response 
would be to fi nd that the intervening events were ‘foreseeable.’ Yet the requirement of the 
concurrence of each of these events reduced the probability of the accident.
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would be to fi nd that the intervening events were ‘foreseeable.’ Yet the requirement of the
concurrence of each of these events reduced the probability of the accident.



15 complicity | 905

I suggest that the differences in our reactions when it is a volitional human action that 
intervenes is not the product of perceived differences in probabilities, but of the pervasive 
conviction, widely manifested in the law, that it simply matters whether the causal route goes 
through another person, because we perceive human actions as differing from all other natural 
events in the world. This is what I mean by the conceptual pull of the self-determinist perspec-
tive. It is the same way of seeing the world that lies behind novus actus interveniens: human 
actions cause, they are not caused. So recklessness with respect to a natural happening is 
not seen to be commensurable with recklessness with respect to another person acting in a 
certain way. You may be as culpable as another for the harm the other causes if you exercise 
your will to participate in his action. Otherwise, what he causes is his doing, not yours. The 
reckless helper does not cause or participate in causing the harm done by the reckless doer. 
So even if we are prepared to fi nd the helper blameworthy for his reckless contribution to the 
upshot we are inclined to see his culpability as necessarily less than that of the doer.

As I say, I do not fi nd all this convincing on a rational level, but it does seem to resonate 
with an ingrained view of the world which makes the causal route through which an upshot 
occurs a central feature in assessing blame. Where this view comes from is a bit mysterious. 
I suspect it’s a product of our evolutionary development, somewhat like the urge for retribu-
tion or the feeling that one who intends a harm deserves less punishment if he fails than if 
he succeeds. But that’s speculation. What I feel more confi dent about is that the tension 
exemplifi ed here between the moral distinctions we intuit and those we feel able rationally to 
defend is a common feature of the landscape of our moral experience and plays an important 
role in the shaping of our institutions, like the criminal law, which rests upon it.

. recklessness
It could be argued that it must be shown that the accomplice foresaw that the principal 
would go on to commit the crime with the accomplice’s acts of assistance or encouragement. 
Th ose who adopt this view will accept that this may mean that the accomplice needs to have 
a lower mens rea than that required for the principal. Th e argument in favour of recklessness 
is based on some of the ideas behind derivative liability. In particular, the argument that 
by joining together with the principal, foreseeing that he or she will commit a crime, the 
accomplice adopts that off ence as his or her own.

Th ose who take the recklessness view divide on the detail of what the defendant needs to 
foresee. Easy cases are those where the action was agreed in advance (e.g. ‘we will burgle the 
house, but if the owner appears we will kill him’) or where the agreed action was known to be 
dangerous (e.g. ‘we will steal the car and drive it up the motorway as fast as possible’). Harder 
are cases where what was foreseen and what occurs slightly diff er. If the defendant assists the 
principal foreseeing that the principal will stab the victim to death, should it matter whether 
the principal in fact shoots the victim?187

. the accomplice’s mens rea should be the same 
as that required for the principal
Th is approach is in favour of requiring that the accomplice have the same mens rea as that 
required for a principal. So in a murder case it would be necessary to show that the accomplice 

187 Clarkson (1998).
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intended the victim to suff er death or grievous bodily harm, while in a negligence-based 
off ence, negligence would suffi  ce.188

In the following passage, Grace Mueller sets out some of the arguments in favour of this 
view:

G.E. Mueller, ‘The Mens Rea of Accomplice Liability’ (1988) 61 Southern 
California Law Review 2169 at 2173

A. Justifi cations for the Full Mens Rea Approach

There are several reasons for requiring that an accomplice possess the mens rea of the 
offense before fi nding him or her guilty. First, as a matter of social policy, people should not 
have to constantly look over their shoulders to make sure that they have done nothing which 
might later subject them to criminal liability. ‘A pall would be cast on ordinary activity if we 
had to fear criminal liability for what others might do simply because our actions made their 
acts more probable.’189

Second, since the concept of culpability provides the basis for our criminal justice system, 
the act requirement is secondary to the mental element. An accomplice’s mental state is 
one of the reasons we punish a non-perpetrator in the fi rst place. In many cases, an act is 
required primarily as proof that mental culpability exists. Thus, since the notion of culpability 
is central to our views of just punishment, it seems absurd to punish an accomplice who did 
not possess the requisite mens rea.

The societal goals of deterrence and retribution do not undermine the argument for a full 
mens rea approach. An accomplice who possesses the mens rea of the substantive offense 
will be deterred as much as the perpetrator, since punishment upon conviction is the same. 
But it is diffi cult to deter if one cannot anticipate being connected to the crime. Therefore, 
only the smallest incremental increase in the deterrence may be anticipated if the accomplice 
is held liable on some lesser mens rea. Further, retribution is founded, in part, on culpability. 
Generally, society wishes to see criminals punished only to the extent that punishment is 
deserved. Desert is calculated by the level of culpability involved in the crime, and culpability 
is tied to the criminal’s mental state. ‘Deeply ingrained in our legal tradition is the idea that 
the more purposeful is the criminal conduct, the more serious is the offense, and, therefore, 
the more severely it ought to be punished.’190

A fi nal argument for requiring proof of the mens rea of the substantive crime is inversely 
related to the culpability rationale discussed above. Since, by defi nition, an accomplice does 
not carry out the action which constitutes the act requirement for the offense, the requisite 
culpability can be demonstrated only by proving that the accomplice had the mens rea of 
the substantive offense. In order to demonstrate that the accomplice should be punished, 
solid proof of culpability is necessary. Those who accept the idea that knowing facilitation 
or foreseeability is suffi cient for liability might argue that more objective criteria are needed, 
because actually proving subjective mens rea is too diffi cult. This criticism, however, is easily 
answered. When a perpetrator is charged with a crime that requires a certain mental state, 
the state looks to proof that this was indeed the accused’s state of mind. It then allows the 
fact fi nder to decide whether the prosecution has met its burden of persuasion. The same 
types of evidence should prove as persuasive in the case of an accomplice, even though no 

188 English law does not take such a view (see Callow v Tillstone (1900) 64 JP 823 where it was held that 
negligence was insufficient as the basis for liability as an accomplice).

189 Kadish (1985: 353). 190 Tison v Arizona 107 S Ct 1676 (1987).

A. Justifi cations for the Full Mens Rea Approacha

There are several reasons for requiring that an accomplice possess the mens rea of the
offense before fi nding him or her guilty. First, as a matter of social policy, people should not
have to constantly look over their shoulders to make sure that they have done nothing which
might later subject them to criminal liability. ‘A pall would be cast on ordinary activity if we
had to fear criminal liability for what others might do simply because our actions made their
acts more probable.’189

Second, since the concept of culpability provides the basis for our criminal justice system,
the act requirement is secondary to the mental element. An accomplice’s mental state is
one of the reasons we punish a non-perpetrator in the fi rst place. In many cases, an act is
required primarily as proof that mental culpability exists. Thus, since the notion of culpability
is central to our views of just punishment, it seems absurd to punish an accomplice who did
not possess the requisite mens rea.

The societal goals of deterrence and retribution do not undermine the argument for a full
mens rea approach. An accomplice who possesses the mens rea of the substantive offense 
will be deterred as much as the perpetrator, since punishment upon conviction is the same.
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equally clear act may be shown from which judges and juries may infer the mental state. 
These arguments suggest that the law should require proof that an accused accomplice pos-
sesses the mens rea of the substantive offense in order to punish the ‘correct’ people.

In the following extract, Andrew Simester explains why he does not accept that the acces-
sory and principal need to have the same mens rea. In his view an accessory should only be 
liable if they have knowledge that the off ence will be committed:

A. Simester, ‘The Mental Element in Complicity’ (2006) 123 Law Quarterly Review 
578 at 589–92

At least where recklessness is suffi cient to convict the principal of the relevant substan-
tive offence, why should full knowledge be necessary on the part of the accomplice? If 
knowledge is required, S will escape liability in many cases where she willingly assists P 
to commit a crime, and has the same mens rea (i.e. recklessness) toward that crime as P. 
One might think that S has crossed the threshold justifying conviction, in terms of exhibiting 
culpable conduct: S has in fact assisted or encouraged P, and she has done so being aware 
of the potential to facilitate crime.

The fi rst step in answering this objection is to see that doctrines of complicity are quite 
separate from those concerning the perpetration of crime. The very basis of secondary liabil-
ity is different from that of a principal. Although S is held responsible for P’s crime, there is 
no suggestion that she actually commits it. The actus reus requirement is independent of the 
substantive offence: S must aid or abet P, and need not herself satisfy any of the actus reus of 
the substantive crime. This being so, there seems no reason why the mens rea requirement 
for participation should be determined by the principal offence.

Indeed, we can put this rather more strongly. The proper question to ask is not whether 
S is culpable in respect of the occurrence of P’s crime, but whether the occurrence of that 
crime can legitimately be attributed to S (as well as to P). At issue is not culpability but respon-
sibility—in particular, the principle of wrong responsibility identifi ed above. Paradigmatically, 
both within and outwith the law, people are distinctively responsible for, and only for, the 
consequences of their own actions. Suppose, for example, that some teenager commits a 
murder. Depending on the circumstances, we may think that his parents have done a bad 
job of bringing him up, without adequately instilling the values that should have restrained 
him from killing V. But we are not inclined to treat the parents as murderers. This point rests 
upon the idea that individuals are separate, autonomous moral agents. In a liberal society, 
the right to be treated as separate individuals is fundamental. If the law is to acknowledge 
this, it must judge its citizens according to their own actions and not according to what oth-
ers do. Sometimes, we do judge it apt to attribute responsibility for an event that D does not 
herself bring about, and criminal liability for omissions and complicity does just this. But such 
occasions are exceptional, and they need careful constraint. By contrast with, say, tort law, 
which is primarily concerned with reallocating losses, criminal liability is personal. As such, 
the citizen has a right not to be convicted and labelled as a criminal unless she is personally 
responsible, and blameworthy, in respect of the crime of which she is convicted.

This means that the mere occurrence of a prohibited harm, together with moral culpability 
on the part of S, is insuffi cient to convict S of the corresponding crime. She must be involved 
in that crime by virtue of some wrong that she herself commits. And here we come to the 
crux of the matter. The most a secondary party does is assist or encourage a crime, not 
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perpetrate it. Since this is a far less stringent contribution than is required of the perpetra-
tor, it is insuffi cient by itself to involve S in P’s crime. S’s conduct is, by itself, innocent and 
not a wrong at all—she does something that is permitted, e.g. lend or sell P a knife, say, or 
a jemmy—something that we may do innocently in ordinary life. Conduct of this sort has no 
inherent or necessary connection to crime.

When computer manufacturers make and sell computers, there is a recognised chance 
that their customers will use the machines to download and copy music illegally. Yet no 
one would say that those manufacturers are responsible for the illegal copying. Simply 
put: if my action is lawful and not wrong, someone else’s crime does not become my 
lookout—and should not be my moral or legal responsibility—simply because I foresee its 
possibility. Something more is required. That ‘something more’ is supplied by my mens 
rea: by a requirement that I either intend, or at least know, that P means to commit a crime. 
It is only then that my helpful, but otherwise lawful, conduct becomes a wrong. Notice 
that mens rea quite often plays this role. Picking up someone else’s property is not the 
stuff of crime unless it is done with intent to deprive. In the law of theft, mens rea does 
not operate simply to establish fault, because, in itself, the actus reus does not specify a 
wrong.

It is only when accompanied by mens rea that there is an action meriting the attention of 
the criminal law. So it is with complicity. In aiding and abetting, it is not her conduct simpliciter 
to which we object. There is nothing wrong with selling jemmies, for example, or comput-
ers. If that is so, it follows that the mens rea requirement does more than simply establish a 
connection between the eventual harm and S’s culpability. It is also part of what makes S’s 
conduct a wrong.

A person who sells a jemmy suspecting, but not knowing, of its intended criminal use, 
and without that being her purpose, does not identify or ally herself with the crime P then 
commits. The moral character of her action is innocent: she simply sells a jemmy. Just as 
many of our projects can miscarry, the jemmy may or may not be put to nefarious use by 
someone else. But if it is her purpose that the jemmy should be so used, then she involves 
herself in P’s crime directly. Similarly, if she knows that it will be so used, then her conduct is 
no longer objectively innocent or ambiguous; its moral character of aiding or abetting crime is 
now unequivocal. She cannot evade the truth that, by her conduct, she is intentionally assist-
ing P’s crime. Thus her mental state is integral to the moral character of her action. Without 
it, there is no reason to think of her conduct as wrong. And it goes too far, and curtails S’s 
freedom of action too greatly, that she should be prohibited from doing anything that might 
lead to crime by another.

 the theory of joint enterprise
Is joint enterprise simply one way of being an accessory or should cases of joint enter-
prise be regarded as sufficiently different to justify different legal treatment?191 The 
recent cases appear to suggest it is. In the following passage, Andrew Simester and Bob 
Sullivan argue against that view: ←3 (p.863)

191 See Krebs (2010).
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A.P. Simester, J. Spencer, G.R. Sullivan, and G. Virgo, Criminal Law Theory and 
Doctrine (Oxford: Hart, 2010), 228–30

‘Intellectually’, said Lord Mustill, ‘there are problems with the concept of a joint venture, but 
they do not detract from its general practical worth . . . ’192 One may hesitate to distinguish 
so readily between matters of intelligence and those of practicality, but it is true that the 
rationale for joint enterprise liability is somewhat unclear. Smith and Hogan claim that joint 
enterprise is simply an aspect of aiding, abetting, counselling, or procuring, which there-
fore falls to be ‘governed by the ordinary principles of secondary participation.’193 If that 
were true, there would certainly be diffi culty in explaining the current law. But it is not true. 
Joint enterprise cannot be explained as a sub-species of assistance and encouragement.

The gist of a joint enterprise is concerted action, or agreement acted out. It is this element 
of agreement to commit crime A that triggers the doctrines of joint enterprise liability. That 
this is so is recognised in Smith (Wesley), where Slade J notes that ‘the terms “agreement”, 
“confederacy”, “acting in concert”, and “conspiracy”, all presuppose an agreement express 
or by implication to achieve a common purpose . . . ’194 By contrast, none of aiding, abetting, 
counselling, or procuring presupposes an agreement or common purpose. S may, for exam-
ple, render aid without P’s knowledge, or she may offer advice to P without endorsing or 
allying herself with P’s conduct (‘if you must do it, and I want no part of it and wish you 
wouldn’t, then do at least take these precautions . . . ’) Similarly, it is enough for abetment if 
S’s encouragement is merely received by P: there is no need for that endorsement to infl u-
ence P or even be acknowledged.

It is submitted that to analyse joint enterprise as a special case of aiding and abetting is 
misleading, in terms of both criminal law doctrine and its underlying justifi cation. This is 
because the actus reus and, especially, the mens rea requirements of joint enterprise liability 
differ from those applying to participation by assistance or encouragement. There is no need 
to show a common purpose in standard cases of aiding and abetting. But it is S’s commit-
ment to that common unlawful purpose which justifi es the law’s requiring only that S must 
foresee the possibility of P’s crime, rather than demanding that S must know the essential 
facts—which, as we saw, is required in the standard cases.

Aiding/abetting and joint enterprise are structurally unalike. In cases of aiding and abetting 
only one crime is at issue: crime A. S directly participates in crime A by her intended act of 
aiding or abetting that very crime. The wrong which makes S responsible for crime A is that 
deliberate assistance or encouragement: it is her act of directly associating herself with P’s 
crime. In joint enterprise cases, the wrong is the agreement or confederacy. That agreement 
(to commit crime A) opens a wider door to liability; it exposes S to conviction for any foreseen 
crimes B, C, and D, committed by P in the course of executing the agreement. As such, S’s 
connection to crime B is indirect. It operates only through the agreement.

It is important to recognise that aiding, abetting, counselling, and procuring are not doc-
trines that operate as ends in themselves. They exist as formally-recognised channels via 
which the law transcends the normal limitations of autonomy, individual responsibility, and 
causation doctrines in order to associate one person with responsibility for a crime commit-
ted by another. There is no reason, therefore, why the law should not recognise complemen-
tary doctrines where a similar rationale for extending responsibility applies. Joint enterprise 
presents just that situation.

192 Powell; English [1997] 4 All ER 545, 548 (HL).   193 J.C. Smith (2002: 147).
194 [1963] 3 All ER 597, 601.
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ted by another. There is no reason, therefore, why the law should not recognise complemen-
tary doctrines where a similar rationale for extending responsibility applies. Joint enterprise
presents just that situation.
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Even so, an important policy question remains. Why should the agreement or confed-
eracy make such a difference? Clearly, the law regards the joint unlawful enterprise as 
upping the ante, such that S becomes liable to be convicted of crimes to which she has in 
no way contributed.

By entering into an agreement or joint enterprise, S changes her normative position. She 
becomes, through her own deliberate choice, a participant in a group action to commit a 
crime. Moreover, her new status has moral signifi cance: she associates herself with the con-
duct of the other members of the group in a way that the mere aider or abettor, who remains 
an independent character throughout the episode, does not. The law has a particular hostility 
to criminal groups: conspiracy to defraud, for example, is an offence even where individual 
fraud is not. As with the inchoate crime of conspiracy, the rationale is partly one of danger-
ousness: ‘experience has shown that joint criminal enterprises only too readily escalate into 
the commission of greater offences’. Criminal associations are dangerous. They present a 
threat to public safety that ordinary criminal prohibitions, addressed to individual actors, do 
not entirely address. Moreover, the danger is not just of an immediately physical nature. A 
group is a form of society, and a group constituted by a joint unlawful enterprise is a form of 
society that has set itself against the law and order of society at large. Individuals offending 
alone do not do this. Thus concerted wrongdoing imports additional and special reasons why 
the law must intervene.

 actus reus issues
It is striking what a wide range of behaviour is covered by the actus reus of being an 
accessory:195 from on the one hand a bully who compels a weak-minded person into com-
mitting a crime on his or her behalf, to on the other the wife of a burglar who gives him a 
cup of tea to send him on his way on his nocturnal activities.196 Indeed the range of activities 
involved has led several commentators to suggest that it is not possible to provide one set 
of legal regulations and approaches to deal with the whole range of forms of accessoryship. 
←2 (p.857)

In fact, under English and Welsh law, actions which have only the most limited connec-
tion to the ultimate off ence can generate accomplice liability. No doubt oft en those who 
could be prosecuted as accessories are not. As Sullivan197 puts it: ‘At present, we are gov-
erned by a very broad conception of complicity, considerably tempered by a lack of full 
enforcement.’

Th e following scenarios give a fl avour of the kinds of cases which may be said to be 
problematic:

(1) Michael Allen198 asks: ‘A sees D, a motorist, standing beside a vehicle which has a 
punctured tyre. He off ers to change the tyre. When performing this act of charity he notices 
that one of the other tyres is partially bald, and therefore illegal. If A completes the task, 

195 Glazebrook (1996) argues that the actus reus of an off ence should be defi ned in such a way as to include 
what are presently defi ned as principals and accessories.

196 G. Williams (1990) supports the idea of reducing accessoryship to infl uencing and helping. Help is 
much easier to understand than aid.

197 Sullivan (1994: 254).   198 Allen (2007: 217).
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duct of the other members of the group in a way that the mere aider or abettor, who remains
an independent character throughout the episode, does not. The law has a particular hostility
to criminal groups: conspiracy to defraud, for example, is an offence even where individual
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alone do not do this. Thus concerted wrongdoing imports additional and special reasons why
the law must intervene.
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will he be liable for aiding and abetting D’s off ence of driving a vehicle on the road with a 
defective tyre?’

(2) Jerry, a generous host, provides copious amounts of alcohol at his parties. He does so 
even though he knows that several guests have driven to the party and will drive home with a 
blood-alcohol level above that permitted. Lord Widgery CJ in Attorney-General’s Reference 
(No. 1 of 1975)199 suggested he did not think such a host would be liable, but it is hard to see 
why not. Is it any diff erent from a person who tells a group of friends about a house that is 
easy to burgle knowing that amongst the group there are likely to be some who will go on to 
burgle the property?

(3) If a shopkeeper sells something to someone (e.g. a hammer) aware that the person 
is likely to use that equipment to carry out a crime (e.g. an assault) is the shopkeeper liable 
as an accomplice if the assault subsequently takes place?200 Several commentators have 
expressed concern that if shopkeepers were not permitted to sell anything to someone they 
thought might possibly use it illegally then this would place a great burden on shopkeep-
ers. Such concerns could be met in two ways: it might be suggested that a distinction could 
be drawn between ordinary goods, where there would be no liability for shopkeepers, and 
items which are particularly dangerous (e.g. guns or explosives), where shopkeepers could 
be expected not to sell the items to those they feared would use them illegally.201 Others 
have suggested that the solution is that shopkeepers should be liable only if they sell items 
with the purpose of assisting in the commission of a crime.202 Th at, of course, would be 
rare.

Other commentators are less concerned with the potential infringement of the rights of 
shopkeepers.203 If someone thinks there is a real possibility that the item being sold will be 
used illegally the shopkeeper should not go ahead with the sale. Th e rights of the potential 
victims who may be injured in the possible off ence outweigh concerns over interrupting the 
business activities of shopkeepers. ←5 (p.886)

These examples demonstrate two concerns in particular: first, everyday common 
conduct which we would not expect to be an offence (offering a friend a drink) could 
constitute an offence.204 Second, throwing the net of accomplice liability too wide could 
effectively constitute liability of omissions and possibly interfere with basic human 
rights.

 withdrawal
As seen in Part I, in limited circumstances it is possible to withdraw from a joint enterprise 
which would render you liable as an accessory. In the following extract, K.J.M. Smith seeks 
to analyse the law on withdrawal for accessories:

199 [1975] QB 773 (CA).
200 For a detailed discussion of the American law on this, see Rogers (1998).
201 G. Williams (1990). 202 Ashworth (2009: 412).
203 Schroth (2000) discusses the relevance of free speech to complicity.
204 Kadish (1997). For a dramatic example, see Glazebrook (2001).
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K.J.M. Smith, ‘Withdrawal in Complicity: A Restatement of Principles’ [2001] 
Criminal Law Review 769 at 772–4

2. What is the rationale for recognising a withdrawal defence 
in complicity?

Express judicial articulation of some rationales or policies underlying criminal law concepts is 
a comparative rarity in common law jurisdictions. Judicial treatment of defences in general, 
and withdrawal in particular, is no exception to this almost systematic reluctance to venture 
into conceptual justifi cations. As will be seen when some relevant case law is examined, 
the differing requirements specifi ed for a successful plea of withdrawal are often consistent 
with more than one possible underpinning rationale. Before considering the coherence and 
implications of such requirements, the theoretical possibilities for withdrawal’s underlying 
rationale(s) will be briefl y reviewed. Established case law requirements may then be scruti-
nised alongside such conceptual and policy expectations.

Two types of supporting rationale are imaginable and commonly offered: one focuses on 
the power of a withdrawal defence to operate as an incentive for an accessory to think again; 
the second regards withdrawal as cogent evidence of the accessory’s lack of (or, at least, 
substantially diminished) culpability or future dangerousness. An incentive rationale rests on 
the belief that providing a route by which an accessory can extricate himself from a criminal 
enterprise will increase the chances of such a person doing so, thereby reducing the risk of 
the principal offence being carried out. Reasoning of this nature is of a distinctly quasi-justifi -
catory character. Although withdrawal is unlike more orthodox examples of justifi cation, there 
is nonetheless a trading of forgiveness of the accessory’s earlier undesirable behaviour for 
the desirable social benefi ts of reducing the chances of the principal offence occurring. Such 
claims have impressed, for example, the American Law Institute and the Law Commission 
which acknowledged the ‘social value of encouraging the reversal of the accessory’s acts’. 
However, the reasoning’s cogency is suspect. The most compelling ground for scepticism is 
the key assumption that the actor will be aware of this defence and, thus, capable of being 
infl uenced. Few, if any, other criminal law defences are so dependent on this assumption. 
Moreover, such a well informed and coolly calculating accessory might not set great store by 
the withdrawal defence if he is equally well informed of his possible residual liability for incite-
ment or conspiracy. Yet, although its credibility is easy to overstate, the incentive rationale 
does not warrant complete dismissal. It is at least arguable that the clear, long-term estab-
lishment of such a defence in any criminal justice system percolates into the general social 
consciousness and especially the consciousness of those with criminal inclinations.

Can greater credence be given to an argument that the accessory’s abandonment of com-
plicity is a decisive indicator of the absence of (or signifi cantly reduced) culpability or dan-
gerousness? Under this rationale withdrawal assumes a quasi-excusatory guise; but unlike 
excuses generally, here the defendant cannot be said to be subject to some form of internal 
incapacity or external impairment preventing his actions from being broadly characterised as 
the free exercise of informed choice. It could be claimed that an accessory lacks full control 
over the consequences of earlier actions. Yet, he is in this position as a result of his prior 
culpable behaviour which generally disqualifi es an actor from being excused. Rather than 
excusing an accessory’s complicitous actions because of conditions prevailing at the time, 
here excuse looks to the redemptive quality of the later withdrawing actions: showing either, 
that the irresolute accessory is not culpable or insuffi ciently culpable, or that he merits excus-
ing because he has shown himself to be insuffi ciently socially dangerous to attract a criminal 
sanction. As will be suggested later, the credibility of such reasoning leans substantially on 
the accessory’s motives for withdrawal.

2. What is the rationale for recognising a withdrawal defence
in complicity?

Express judicial articulation of some rationales or policies underlying criminal law concepts is
a comparative rarity in common law jurisdictions. Judicial treatment of defences in general,
and withdrawal in particular, is no exception to this almost systematic reluctance to venture
into conceptual justifi cations. As will be seen when some relevant case law is examined,
the differing requirements specifi ed for a successful plea of withdrawal are often consistent
with more than one possible underpinning rationale. Before considering the coherence and
implications of such requirements, the theoretical possibilities for withdrawal’s underlying
rationale(s) will be briefl y reviewed. Established case law requirements may then be scruti-
nised alongside such conceptual and policy expectations.

Two types of supporting rationale are imaginable and commonly offered: one focuses on
the power of a withdrawal defence to operate as an incentive for an accessory to think again;
the second regards withdrawal as cogent evidence of the accessory’s lack of (or, at least,
substantially diminished) culpability or future dangerousness. An incentive rationale rests on
the belief that providing a route by which an accessory can extricate himself from a criminal
enterprise will increase the chances of such a person doing so, thereby reducing the risk of
the principal offence being carried out. Reasoning of this nature is of a distinctly quasi-justifi -
catory character. Although withdrawal is unlike more orthodox examples of justifi cation, there
is nonetheless a trading of forgiveness of the accessory’s earlier undesirable behaviour for
the desirable social benefi ts of reducing the chances of the principal offence occurring. Such
claims have impressed, for example, the American Law Institute and the Law Commission
which acknowledged the ‘social value of encouraging the reversal of the accessory’s acts’.
However, the reasoning’s cogency is suspect. The most compelling ground for scepticism is
the key assumption that the actor will be aware of this defence and, thus, capable of being
infl uenced. Few, if any, other criminal law defences are so dependent on this assumption.
Moreover, such a well informed and coolly calculating accessory might not set great store by
the withdrawal defence if he is equally well informed of his possible residual liability for incite-
ment or conspiracy. Yet, although its credibility is easy to overstate, the incentive rationale
does not warrant complete dismissal. It is at least arguable that the clear, long-term estab-
lishment of such a defence in any criminal justice system percolates into the general social
consciousness and especially the consciousness of those with criminal inclinations.

Can greater credence be given to an argument that the accessory’s abandonment of com-
plicity is a decisive indicator of the absence of (or signifi cantly reduced) culpability or dan-
gerousness? Under this rationale withdrawal assumes a quasi-excusatory guise; but unlike
excuses generally, here the defendant cannot be said to be subject to some form of internal
incapacity or external impairment preventing his actions from being broadly characterised as
the free exercise of informed choice. It could be claimed that an accessory lacks full control
over the consequences of earlier actions. Yet, he is in this position as a result of his prior
culpable behaviour which generally disqualifi es an actor from being excused. Rather than
excusing an accessory’s complicitous actions because of conditions prevailing at the time,
here excuse looks to the redemptive quality of the later withdrawing actions: showing either,
that the irresolute accessory is not culpable or insuffi ciently culpable, or that he merits excus-
ing because he has shown himself to be insuffi ciently socially dangerous to attract a criminal
sanction. As will be suggested later, the credibility of such reasoning leans substantially on
the accessory’s motives for withdrawal.
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In sum, the case for accepting withdrawal as a basis for a defence, rather than mitigation 
of sentence, is not overwhelming. But, at the same time, it is far from lacking reasonably 
plausible underpinning logic and conceptual coherence. This, combined with the relatively 
well established credentials of the general principle of a withdrawal defence, argues for its 
retention in some form.

QU E ST IONS
Do you think there is a case for abolishing accessorial liability altogether?1. 
Why should the 2. mens rea requirement for an accessory match that required for the 
principal?

 reform of the law
Th e Law Commission has produced two reports on reform of the law of accessories.205 Th e 
fi rst206 makes the radical suggestion that there will be inchoate off ences of assisting and 
encouraging crimes. Th ese will be committed whether or not the principal commits the 
crime. So, to be clear, the proposal is that if A said to B ‘I think you should go and burgle 
that house’ and B said ‘Certainly not’, it would be open for A to be prosecuted under the 
proposed law. Of course, under the current law B could not be liable as an accomplice. One 
benefi t of the proposal is that it would enable early intervention in a case where, for example, 
it was clear a gang of people were helping a terrorist prepare to commit an outrage, but it had 
not yet taken place.207 A version of their model made its way into the off ences in the Serious 
Crime Act 2007, Part 2.

Th e second report advocates retention, with slight modifi cation, of the current law on 
accessories.208 So, in eff ect, the Law Commission is advocating a use of both the derivative 
and inchoate models of liability.

In the following extract, the Law Commission usefully summarizes the impact of all their 
proposals on the law on accessories:

Law Commission Report No. 305, Participating in Crime (London: TSO, 2007), 
paras 1.61–1.67

D’s liability where P does not commit the principal offence

1.61 D’s liability would always be inchoate. D would commit an inchoate offence of encour-
aging or assisting P to commit an offence:

if D does an act capable of encouraging or assisting P to commit an offence:(1) 

intending to assist or encourage P to perpetrate the conduct element of the offence (a) 
(‘the clause 1 inchoate offence’); or

205 Sullivan (2006a: 1050).
206 Law Commission Report No. 300 (2006). For further discussion of their proposals, see Buxton (2009); 

Taylor (2008); W. Wilson (2008a); and Sullivan (2008).
207 Sullivan (2006a: 1048). 208 For criticism of this, see Sullivan (2006).

In sum, the case for accepting withdrawal as a basis for a defence, rather than mitigation
of sentence, is not overwhelming. But, at the same time, it is far from lacking reasonably
plausible underpinning logic and conceptual coherence. This, combined with the relatively
well established credentials of the general principle of a withdrawal defence, argues for its
retention in some form.
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Do you think there is a case for abolishing accessorial liability altogether?1.
Why should the 2. mens rea requirement for an accessory match that required for the
principal?

D’s liability where P does not commit the principal offence

1.61 D’s liability would always be inchoate. D would commit an inchoate offence of encour-
aging or assisting P to commit an offence:

if D does an act capable of encouraging or assisting P to commit an offence:(1)

intending to assist or encourage P to perpetrate the conduct element of the offence(a)
(‘the clause 1 inchoate offence’); or
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believing that his or her (b) act will assist or encourage P to perpetrate the conduct ele-
ment and that P will perpetrate it (‘the clause 2 inchoate offence’);

AND

if the principal offence requires proof of fault:(2) 

D believes that P will perpetrate the conduct element with the fault element required (a) 
to be convicted of the offence; or

D’s own state of mind is such that were he to perpetrate the conduct element, he (b) 
would do so with the requisite fault.

Specifi c defences

1.62 Where D’s liability is grounded on the clause 2 inchoate offence, it would be a defence 
if D acted reasonably in the circumstances. The burden of proof would be on D to demon-
strate that he or she had acted reasonably. The defence would not be available to the clause 
1 inchoate offence.

D’s liability where P does commit the principal offence

Clause 1

1.63 Beyond inchoate liability, D would be liable for P’s offence as a secondary party provided 
that D intended P to engage in the conduct element of the offence and:

D believed that P would perpetrate the conduct element with the fault required to be (1) 
convicted of the offence; or

D’s state of mind was such that, had he or she perpetrated the conduct element, it (2) 
would have been with the fault required for conviction of the offence.

1.64 Accordingly, if D indifferently assisted or encouraged P to commit an offence, D would 
no longer be a secondary party to P’s offence. However, if D believed that P would commit 
the principal offence, D would commit the clause 2 inchoate offence of assisting or encourag-
ing P to commit the principal offence believing D would commit it.

1.65 Accordingly, there is scope for the clause 2 inchoate offence to apply even if P does 
commit or attempt to commit the principal offence. However, for the clause 2 inchoate 
offence to apply, D must believe that P will commit the principal offence. This means that 
if D believes that P might commit the principal offence, D will not incur either secondary or 
inchoate liability in respect of the principal offence.

Clause 2

1.66 D would be liable for any offence committed by P that was within the scope of the joint 
criminal venture. It would be a question of fact and degree whether the offence committed 
by P was within the scope of the venture. The fact that D was opposed to the commission of 
the offence would not in itself prevent the tribunal of fact from fi nding that the offence was 
within the scope of the venture.

General defences

1.67 There would be two defences to both inchoate and secondary liability. The fi rst 
would be where D acted reasonably in order to prevent the commission of an offence 
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15 complicity | 915

or to limit the occurrence of harm. The burden of proof would be on D to establish the 
defence. The second would be where the principal offence was one which existed for 
the protection of a particular category of person and D was both a member of that cat-
egory and the victim of the offence (or would have been had the principal offence been 
committed).
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themselves but arrange for others to do it. While the basic notion of accessorial liability 
is straightforward the law has developed in a surprisingly complex way. One can only 
feel sympathy for juries who seek to determine what A foresaw B would foresee. It is not 
only questions of proof that create diffi  culties: there is the more profound question of the 
extent to which one person should be responsible for the actions of another. Like so many 
questions in the criminal law that is a question with no easy answer, and leaving plenty of 
room for fi erce debate.



BIBLIOGRAPHY

A comprehensive bibliography, including the references in this book, can be found on the 
accompanying Online Resource Centre. Th e Bibliography is available both alphabetically by 
author name, and collated by chapter, allowing you to quickly locate specifi c references, but 
also fi nd a selection of references on a specifi c topic.

In addition to this you can fi nd all references within the Further Reading and footnotes 
throughout the text.

To access this bibliography and the other online resources (including useful web links, 
guidance to answering the questions, and web links) go to:

www.oxfordtextbooks.co.uk/orc/herring5e/

www.oxfordtextbooks.co.uk/orc/herring5e/


This page intentionally left blank 



INDEX

A
Abandonment of attempts 804
Abetting 858

see also Complicity
Abuse of trust/position

fraud by
scope 579–80
statutory provisions 578–9

sexual off ences 458–9
Accomplices and accessories 

see Complicity
Acts of God 102
Actual bodily harm 336–8
Actus reus

see also Defi nitions
aggravated criminal 

damage 628–30
alternative approach of 

consent 396–7
assault 326–31
attempts

applicable off ences 799
omissions 798
preparatory acts 795–8
successful attempts 798
theoretical perspectives 

835–9
battery 331–5
burglary 598–604
causation

arguments against 
personal responsibility 
119–20

arguments that 
consequences 
matter 120–3

‘but for’ causation 87–8
conclusions 132
eff ect of third party 

acts 89–97
general principle 86–7
intended results 102–3
key test 88–9
natural events 102
search for coherent 

approach 123–32

‘thin skull’ rule 101–2
victims breaking the 

chain 97–101
central issues 70
classifi cation of crimes 

103–4
classifi cation of defences 

709–11
coincidence in time with 

mens rea
exceptions to requirement 

167–70
general principle 166–7

complicity 856–7, 910–11
computer crimes 633–4
conceptual framework for 

analysing off ences 27
conspiracy 815–17
conspiracy to defraud 824–6
constructive manslaughter

dangerous acts 270–1
unlawful acts 270

encouraging or assisting 
serious crime 806–7

fraud
by failure to disclose 

information 578
false representations 

571–2
making off  without 

payment 585–6
obtaining services 

dishonestly 581–3
handling stolen goods

goods already stolen 540–1
‘handling’ defi ned 541–3

harassment 353–4
homicide

murder 238–40
innocent agents 855
malicious wounding 338–44
meaning and scope 70–2
omissions

acts distinguished 80–5
defendant under duty to 

act 73–80

excluded crimes 73
general principle 73
punishment by criminal 

law 110–17
rape

statutory provisions 421
theoretical perspectives 

500–3
role of principal 853–5
sexual assault 452
situational off ences 86
theft 

interpretation 516–25
omissions 525–6

theoretical perspectives
causation 118–32
classifi cation of 

off ences 103–4
homicide 285–6
omissions 110–18
voluntary act 

‘requirement’ 105–9
third party acts 86
voluntary act ‘requirement’

general principle 72
justifi cations 105
meaning and scope 106–9
need for voluntary act 105
omissions 73–85

wounding with intent 334–5
Administration of poison

meaning 347–8
statutory provisions 346

Aggravated off ences
burglary

statutory provisions 605
theoretical perspectives 611

criminal damage
endangering life 628–30
racially and religiously 

aggravated off ences 
630–1

racially and religiously 
aggravated crimes 349–52

Aiding 857–8
see also Complicity



920 |  index

Alcohol see Intoxication
American Model Penal Code 7
Animals

sexual off ences 463
theft  of wild creatures 510

Appropriation
bona fi de purchasers 526–7
interpretation 516–25
multiple appropriations 526
omissions 525–6
theoretical perspectives

Gomez debate 553–4
Hinks debate 555–9

Arson 628
Assault

actus reus 326–31
consent

applicable off ences 366–77
false belief in consent 

379–80
overview 377–9

impact of HRA 52
with intent to rob 539
meaning and scope

apprehension of 
force 328–9

threats 330–1
words alone 326–8

mens rea 331, 335
occasioning actual bodily 

harm 336–8
racially and religiously 

aggravated crimes 
349–50

sexual off ences
assault by penetration 451
sexual assault 452–3

statutory provisions 326
theoretical perspectives

essence of off ence 385–7
infectious relations 

413–19
nature and extent of 

violent crime 380–5
objections to 1861 

Act 387–94
reform proposals 394–5
stalking 409–12

Assisted suicide
diffi  culties over 

criminalization 37
suicide pacts 263

Assumption of responsibility 
74–6

Attempts
abandonment 804
actus reus

applicable off ences 799
omissions 798
preparatory acts 795–8
successful attempts 798
theoretical perspectives 

835–9
defi ned 788
impossibility

defi ned 800–1
ineptitude 800
leading case 801–4
legal impossibility 799
physical impossibility 800
theoretical perspectives 

842
mens rea

conditional intent 794
intention 789–93
recklessness 793
theoretical perspectives 

839–41
theoretical perspectives

actus reus 835–9
impossibility 842
mens rea 839–41
‘moral luck’ 832–4
punishment 831–2
reform proposals 843

Automatism
defi ned 685
insanity distinguished 

688–9
key elements 685
loss of voluntary 

control 686–8
no fault of defendant 689
strict liability 226

Autonomy principle
approach to sexual off ences

key dilemma 464–6
need for wider 

approach 464–6
rape 467–8

consent to assault 401–2
governing principle for 

criminalization 18–19
private defence 747

B
Basic intent crimes 157–62
Battery

actus reus 331–5
consent 372
consent to assault 378
mens rea 335
statutory provisions 326

Belief see Knowledge and belief
Belonging to another

criminal damage 624
theft  512–16

Blackmail
conclusions 620
defi ned 606
key elements

demands 606–7
fi nancial gain or loss 607
menaces 607–9
unwarranted demands 

609
theoretical perspectives 

614–19
threats off ence 357

Body piercing 376
Bomb hoaxes 357
Bona fi de purchasers 526–7
British Crime Survey

criminal behaviour 
generally 8

theft  550
Burden of proof see Proof
Burglary

aggravated off ence 605
building or part of 598–9
conclusions 620
defi ned 598
entry as trespasser 599–604
mens rea 604–5
statutory provisions 597–8
theoretical perspectives 

610–14
‘But for’ causation

general principle 87–8
search for coherent 

approach 123

C
Caldwell recklessness

abolition 147–52
critical analysis 186



index | 921

Capacity
conceptual framework for 

analysing off ences 27
consent to assault 377–8
consent to rape

children 435
vulnerable adults 435–40

corporate crime 775–6
innocent agents 855
rape 421–2

Capacity theory 173–4, 730–1
Causation

accomplice liability 897–900
arguments against personal 

responsibility 119–20
arguments that consequences 

matter 120–3
‘but for’ causation 87–8
conclusions 132
constructive manslaughter 

271–2
diminished responsibility 

258–60
eff ect of third party acts

free, voluntary and 
informed acts 92–3

general principles 89–92
omissions 97
substantial and operative 

cause 93–7
general principle 86–7
gross negligence 

manslaughter 277
homicide

murder 239–40
intended results 102–3
key test

operative cause 89
substantial cause 88–9

malicious wounding 342–3
natural events 102
objections to 1861 OAP 

Act 388
punishment of 

omissions 110–13
search for coherent approach

alternative approach 
123–4

‘but for’ causation 123
critical analysis 129–31
key question 123
‘natural consequences’ 

approach 127–9

reasonable foreseeability 
125–7

theoretical perspectives
arguments against 119–20
arguments in 

favour 120–3
seeking a coherent 

approach 123–32
‘thin skull’ rule 101–2
victims breaking the 

chain 97–101
Causing death

by careless driving while 
under the infl uence 280

by careless or inconsiderate 
driving 280

of a child or vulnerable 
adult 282

by dangerous driving 279
by unlicensed, disqualifi ed or 

uninsured driving 280–1
Causing sexual activity 

without consent 454
Certainty

arguments for codifi cation 
16

potential consequences of 
HRA 1998 44–6

role of criminal law 7
test of intention 138–42

Character theory 173–4, 731–3
Chastisement 665–6
Children

causing death of 282
chastisement 665–6
consent to assault 378
consent to rape 435
criminal responsibility

aged 10–14 701–2
below the age of 10 701

infanticide 266–7, 289–90
sexual off ences with

abuse of trust off ences 
458–9

familial off ences 460
incest 462
prostitution and 

pornography 461
specifi c off ences 457–8
versions of general 

off ences 455–7
strict liability 216–21

Choice theory 173–4, 727

Classifi cation of crimes
actus reus theory 103–4
by component elements 71–2

Codifi cation of criminal law
advantages 16–17
disadvantages 17
involuntary manslaughter 

32–5
reform proposals 15–16

Coercion 683
see also Duress

Complicity
abetting 858
actus reus 856–7
aiding 857–8
assistance aft er the 

off ence 892
central issues 849–50, 852
conclusions 915–16
counselling 858–61
impact of HRA 52–3
inchoate off ences

acquittal of principal 
887

conviction of greater 
off ence 888

withdrawal by secondary 
party 888–91

innocent agents 855
joint enterprises 862–3
mens rea

accomplices 865–84
defi ned 865

omissions 864–5
overview 853
principals

defi ned 852
role 853–5

procuring 861–2
sale of dangerous 

articles 885–6
summary of current 

law 885
theoretical perspectives

actus reus 910–11
causation 897–900
derivative theory 894–7
inchoate off ences 900–3
joint enterprises 908–10
mens rea 903–8
reform proposals 913–15
withdrawal 911–13

victims 892



922 |  index

Computer crimes
theoretical perspectives 

636–8
unauthorized access 631–3
unauthorized acts 633–4

Conduct see Actus reus
Consensual sadomasochism

battery and assault 
compared 378

consent to assault 372
theoretical perspectives 

397–407
Consent

assault
applicable off ences 366–77
false belief in consent 

379–80
overview 377–9

battery 372
burglary 599–604
causing sexual activity 

without consent 454
criminal damage 625
impact of mistake 707–8
rape

belief in consent 445–7
deception as to the nature 

of the act 424–9
impersonation 429–31
importance 423–4
interpretation 434–44
intoxication 447–8
proof 431–4

theft  533
theoretical perspectives

aspect of actus reus 396–7
consensual sadomasochism 

397–407
failure to voice opposition 

479–82
infectious relations 

413–19
intoxicated mistake 491
mistaken consent 482–9
need for wider approach 

492–5
subjective/objective 

debate 478–9
threats 489–90
waiver of complaint 479

transmitting diseases 
357–64

Consequentialist theories
‘moral luck’ 121–2
natural consequences 

approach 127–9
private defence 745–6
punishment 62–3

Conspiracy
common law conspiracy

defi ned 813
impossibility 823–4

to corrupt morals 827
defi ned 812
to defraud

actus reus 824–6
mens rea 827
reform proposals 583

impossibility 828
common law 

conspiracy 823–4
statutory off ences 823

statutory off ences
actus reus of crime 815–17
defi ned 813–14
impossibility 823
intention 818–23
need for agreement 

814–15
parties to 815

theoretical perspectives 
843–9

Constructive manslaughter
actus reus

dangerous acts 270–1
unlawful acts 270

causation 271–2
defi ned 267
leading case 267–9

‘Continuing acts’ 76–7
Contractual obligations 74
Corporate crime

argument for strict liability 
229

diffi  culties of conviction 
769–70

homicide 770–2
theoretical perspectives

capacity 775–6
development of new 

off ences 776–84
public clamour for 

liability 774–5
statistics 774

vicarious liability
imputations of mens 

rea 770–2
proof 773
relevant acts 772–3

Corpses
sexual off ences 463
theft  511–12

‘Correspondence principle’
exceptions to requirement 

167–70
general principle 166–7
objections to 1861 OAP 

Act 388
theoretical perspectives

controversial issue 
204–5

‘moral luck’ 205–10
most justifi able 

principle 205–10
which principle best 

refl ects the law 205
Counselling 858–61

see also Complicity
Crimes

see also specifi c off ences
classifi cation

actus reus theory 103–4
by component 

elements 71–2
conceptual framework 

26–30
governing principles for 

criminalization
autonomy 18–19
harm principle 19–24
practicality 24–5

meaning and scope 2–6
Criminal damage

aggravated off ence
endangering life 628–30
racially and religiously 

aggravated off ences 
630–1

arson 628
basic off ence

belonging to another 624
defi ned 622
‘destruction’ 622–3
mens rea 624
property 623
specifi c defences 624–8



index | 923

computer crimes
unauthorized access 

631–3
unauthorized acts 633–4

conclusions 639
racially and religiously 

aggravated crimes 350
theoretical perspectives

computer crimes 636–8
damage and harm 635–6
statistics 634–5

Criminal law
central issues 1
codifi cation of criminal law

advantages 16–17
disadvantages 17
reform proposals 15–16

critical analysis 53–7
feminist thought 57–61
general principles

critical assessment 29–30
fair labelling 14–15
feminist views 58–61
legality 9–10
minimal criminalization 

10–13
proportionality 13–14
responsibility 10

human rights
importance of ECHR 

Articles 41–4
potential consequences for 

criminal law 44–53
signifi cance of HRA 

1998 39–41
role 6–8
signifi cance of victims 36
subjectivism/objectivism 

debate 30–6
Critical analysis

appropriation 554
causation

narrowness of approach 
129–31

punishment of omissions 
110–13

conspiracy 843–9
encouraging or assisting 

serious crime 812
general principles of criminal 

law 29–30
importance 53–7

motive 203
rape 448–51
recklessness 185–6
strict liability 232–5

Cunningham recklessness
critical analysis 185–6
eff ect of intoxication 147
poisoning 346
taking of risk 144–6
unreasonable risk 144–6
wounding with intent 345

D
Deception

see also Fraud
rape

impersonation 429–31
as to the nature of the 

act 424–9
theoretical perspectives 

on mistaken 
consent 485–7

Defences
see also Consent
automatism

defi ned 685
insanity distinguished 

688–9
key elements 685
loss of voluntary 

control 686–8
no fault of defendant 689
strict liability 226

central issues 640
chastisement 665–6
children

aged 10–14 701–2
below the age of 10 701

coercion 683
conceptual framework for 

analysing off ences 27–8
conspiracy 828
criminal damage 624–8
duress

applicable crimes 666–8
of circumstances 664
defi ned 665
impact of mistake 707
key elements 668–82
strict liability 226
terminology 666

encouraging or assisting 
serious crime 805–6, 812

entrapment 684–5
foundational theories

capacity theory 730–1
character theory 731–3
determinism 734–6
overview 727–30
rejection of overarching 

theory 737–8
harassment 355
insanity

claims made at 
trial 697–700

defi ned 690
leading case 690–6
strict liability 226

intoxication
alternative approaches 

198–201
basic and specifi c intent 

distinguished 157–62
causing death by careless 

driving while under the 
infl uence 280

consent to sexual 
activity 491

Cunningham recklessness 
147

diminished responsibility 
260–2

eff ect on intention 143–4, 
702–6

explanations for present 
law 197–8

illness or weakness 196–7
insanity 696
involuntary and 

voluntary intoxication 
distinguished 156

link with crime 195–6
overview 155–6
rape 447–8
statement of present 

law 162–3
loss of control

alternative views 299–301
automatism 686–8
case for abolition 311–15
defence to murder 242–4
domestic violence 251–4
feminist views 308–11



924 |  index

Defences (cont.)
impact of mistake 708
objective requirement 

303–8
objective test 249–51
‘qualifying trigger’ 244–8, 

302–3
subjective test 244

mistake
consent to assault 378
consent to rape 444
entry as trespasser 602
impact on diff erent 

defences 706–8
of law 708–9
negation of mens rea 706
private defence against 

non-attacks 650–1
property belonging to 

another 512–16
terminology 705–6
theft  561–7
theoretical perspectives 

482–91
murder

diminished responsibility 
254–5

loss of control 242–4, 
299–315

necessity
duress of circumstances 

664
existence of general 

defence 656–7
implied recognition 663
limited application at 

common law 657–63
meaning 656
strict liability 226

overview 641
private defence

applicable crimes 644
defi ned 642
excessive use of force 653
human rights 653–5
impact of mistake 707
key elements 644–50
mistaken belief of 

defendants 650–1
self-induced attacks 651–3
statutory provisions 642–4
strict liability 226

strict liability
common law defences 226
eff ect of common law 

presumption 222
superior orders 685
theoretical perspectives

defi nitions 709–11
determinism 734–6
distinguishing duress and 

self-defence 764–7
domestic violence 761–4
duress 751–4
foundational theories 

727–38
insanity 739–44
involuntary intoxication 

758–61
justifi cations and 

excuses 711–27
necessity 755–8
private defence 745–50

Defi nitions
accomplices 856
actus reus 70
assault 326
attempts 788
automatism 685
blackmail 606
burglary 598
‘but for’ causation 87
Caldwell recklessness 147–52
coercion 683
conspiracy 812, 813–14
constructive manslaughter 

267
of crime

moral considerations 2
procedural considerations 

2–6
signifi cance of HRA 

1998 40
criminal damage 622
Cunningham recklessness 

144
diminished responsibility 

254
duress 665
entrapment 684
gross negligence 

manslaughter 272
harassment 353
inchoate off ences 787

insanity 690
intention 134
intoxication 155–6
justifi cations 712
knowledge and belief 163
loss of control 242
making off  without 

payment 584
malicious wounding 338
murder 238
negligence 153
novus actus interveniens 90
omissions 73
poisoning 346
principals 852
private defence 642
racially and religiously 

aggravated crimes 
350–2

rape 421
strict liability 214
subjective reckless 

manslaughter 278
theft  507–8
voluntary act 

‘requirement’ 72
wounding with intent 344

Demands see Th reats
Derivative theory 894–7
Determinism 734–6
Diminished responsibility

‘abnormality of mental 
functioning’
defi ned 255–6
eff ect on understanding 

256–8
causation 258–60
defence to murder 254–5
intoxication 260–2
successful pleas 317–18
theoretical perspectives

basis for defence 318–23
fundamental fl aw 317

Discrimination 44
Disease transmission

consent 376
general principles 357–64
theoretical perspectives 

397–407
Dishonesty

see also Deception
fraud



index | 925

false representations 
573–7

making off  without 
payment 586

handling stolen goods 544
making off  without 

payment 586
obtaining services 

dishonestly 580–3
theft 

Ghosh test 534–7
meaning and scope 532–7
theoretical 

perspectives 561–7
Domestic violence

distinctiveness 383–4
importance of feminist 

thought 57
loss of control 251–4, 308–11
theoretical perspectives 

761–4
Drugs

causing death by careless 
driving while under the 
infl uence 280

impact of HRA 52
involuntary and 

voluntary intoxication 
distinguished 156

link with crime 195–6
Duff ’s test 135–6
Duress

see also Coercion; Necessity
applicable crimes 666–8
of circumstances 664
defi ned 665
impact of mistake 707
key elements 668–82
strict liability 226
terminology 666
theoretical perspectives 

751–4, 764–7

E
Electricity theft  510–11
Emotional harm 407–9
Encouraging or assisting 

serious crime
actus reus 806–7
critical analysis 812
defences 812

mens rea
leading case 809–11
s 44 off ence 807–8
s 45 off ence 808
s 46 off ence 808

statutory provisions 805–6
theoretical 

perspectives 849–50
Enforcement

argument for strict 
liability 229

police under duty to act 74
practicality 24–5
stalking 409–12

Entrapment 684–5
Euthanasia 263–6
Excuses

justifi cations distinguished 
711–13
signifi cance of distinction 

720–2
problems arising 725–6
subjective/objective 

debate 722–5
theoretical perspectives 716–20

Explosives
aggravated burglary 605
complicity by sale 885–6

F
Fair labelling principle

burglary 612–13
general principle of criminal 

law 14–15
homicide 285
objections to 1861 OAP 

Act 389–93
Fair trial (Art 6)

importance 42
potential consequences for 

criminal law
burden of proof 46–52
prosecution policy 52

strict liability 223–5
False representations

actus reus 571–2
dishonesty 573–7
intention 572–3
statutory provisions 571

Familial sex off ences
incest 462

protection of children 460
Faulty see Responsibility
Fear

assault
apprehension of force 

328–9
consent to rape 440–4
harassment 356
invalid consent 378
psychic assaults 386–7
robbery 537–9

Feminist perspectives
distinctiveness of domestic 

abuse 383–4
importance 57–61
loss of control 308–11
rape 475–8

Firearms
aggravated burglary 605
complicity by sale of 

gun 885–6
Force see Violence
Foresight

accomplices 869–82, 883–4
argument for strict 

liability 229
causation 125–7
consent to assault 378–9
Cunningham recklessness 

144–6
explanations for law on 

intoxication 197
intention distinguished 

136–7
malicious wounding 

342–3
subjective reckless 

manslaughter 278–9
Forfeiture theory 746–7
Fraud

by abuse of position
scope 579–80
statutory provisions 

578–9
central issues 570
conclusions 596
conspiracy to defraud

actus reus 824–6
mens rea 827
reform proposals 583

by failure to disclose 
information



926 |  index

Fraud (cont.)
overview 578
statutory provisions 577

by false representations
actus reus 571–2
dishonesty 573–7
intention 572–3
statutory provisions 571

making off  without payment
defi ned 584
dishonesty 586
failure to pay 586
goods or services 585–6
intention to avoid 

payment 587
knowledge and 

belief 586–7
leaving place of 

payment 585
statutory provisions 584

obtaining services 
dishonestly 580–3

possession off ences 580
statutory provisions 570–1
theoretical perspectives

extent of fraud 587
nature of fraud 587–91
reform proposals 591–5

Freedom of assembly and 
association (Art 11) 43–4

Freedom of expression (Art 10)
importance 43
potential consequences for 

criminal law 44–6
Freedom of thought, 

conscience and religion 
(Art 9)
importance 43

G
Ghosh test 534–7
Grievous bodily harm

consent 366–77
duress 669–70
homicide

murder 240–1
theoretical 

perspectives 288–93
malicious wounding 338–44
objections to 1861 OAP 

Act 388

poisoning 348
transmitting diseases

consent 376
general principles 357–64

wounding with intent 344–5
Grooming for sex 458
Gross negligence manslaughter

causation 277
defi ned 272
duty of care 276–7
‘gross’ defi ned 277–8
leading case 272–6
mens rea 154

H
Handling stolen goods

dishonesty 544
goods already stolen 540–1
‘handling’ defi ned 541–3
knowledge and belief 543–4
statutory provisions 539–40
theoretical perspectives 569

Harassment
course of conduct 353–5
defences 355
fear of violence 356
knowledge and belief 355
racially and religiously 

aggravated crimes 350
stalking 409–12
statutory provisions 

352–3
Harm

alternative approaches to 
intoxication 198–9

assault
apprehension of 

force 328–9
imminence 329
occasioning actual bodily 

harm 336–8
threats 330–1
words alone 326–8

burglary 611
criminal damage

basic off ence 622–3
theoretical 

perspectives 635–6
duress 672
duty to act created by 

dangerous situation 77–9

governing principle for 
criminalization 19–24

homicide
murder 240–1, 288–93
theoretical 

perspectives 288–93
poisoning 348
presumption against mens 

rea 222
subjectivism/objectivism 

debate 30–6
theoretical perspectives on 

assault
consensual sadomasochism 

397–407
emotional harm 407–9

theoretical perspectives on 
rape
invasion of 

integrity 469–72
as moral injury 472–5
as violence 468

theoretical perspectives on 
theft  544–8

Homicide
causing death of child or 

vulnerable adult 282
central issues 237
conclusions 323
corporate crime 770–2
manslaughter

constructive 
manslaughter 267–72

diminished 
responsibility 254–62

gross negligence 
manslaughter 272–8

infanticide 266–7
loss of control 242–54
mercy killing and 

euthanasia 263–6
overview 242
road traffi  c 

off ences 279–82
subjective reckless 

manslaughter 278–9
suicide pacts 263

murder
actus reus 238–40
defi ned 238
mens rea 240–1

overview 238



index | 927

road traffi  c off ences
causing death by careless 

driving while under the 
infl uence 280

causing death by careless 
or inconsiderate 
driving 280

causing death by 
dangerous 
driving 279

causing death by 
unlicensed, disqualifi ed 
or uninsured 
driving 280–1

manslaughter 281–2
theoretical perspectives

actus reus 285–6
comparative law 

approaches 283–4
development of more 

complex structure 284
diminished 

responsibility 317–23
labelling 285
loss of control 299–315
mens rea for 

manslaughter 293–9
mens rea for murder 

286–93
sentencing 284–5
statistics 282–3
victims 285

threats off ences 357
Human rights

consensual sadomasochism 
372

impact on private defence 
653–6

importance of ECHR 
Articles 41–4

insane persons 695–6
mercy killing and 

euthanasia 265
potential consequences for 

criminal law
burden of proof 46–52
certainty 44–6
impact on particular 

off ences 52–3
prosecution policy 52

signifi cance of HRA 
1998 39–41

signifi cance of victims 36
strict liability 223–5

I
Impossibility

attempts
defi ned 800–1
ineptitude 800
leading case 801–4
legal impossibility 799
physical impossibility 800
theoretical perspectives 

842
conspiracy

common law conspiracy 
823–4

grounds for defence 828
statutory off ences 823

Inadvertence 33–5
Incest 462
Inchoate off ences

attempts
abandonment 804
actus reus 795–9
defi ned 788
impossibility 799–804
mens rea 789–94

central issues 787
conspiracy

common law conspiracy 
813

defi ned 812
to defraud 583
impossibility 828
statutory off ences 813–23

conspiracy to corrupt 
morals 827

conspiracy to defraud
actus reus 824–6
mens rea 827
reform proposals 583

defi ned 787
encouraging or assisting 

serious crime
actus reus 806–7
critical analysis 812
defences 812
mens rea 807–11
statutory 

provisions 805–6
overview 787–8

secondary participation
acquittal of principal 887
conviction of greater 

off ence 888
theoretical perspectives 

900–3
withdrawal by secondary 

party 888–91
theoretical perspectives

attempts 831–43
conspiracy 843–9
encouraging or assisting 

serious crime 849–50
nature and justifi cation 

828–30
Indiff erence 189–91
Infanticide 266–7, 289–90
Infectious relations

consent 376
general principles 357–64
theoretical perspectives 

397–407
Information

computer crimes
unauthorized access 

631–3
unauthorized acts 633–4

fraudulent failure to disclose 
information
overview 578
statutory provisions 577

theft  510
Innocent agents 855
Insanity

claims made at trial 697–700
defi ned 690
leading case 690–6
strict liability 226
theoretical perspectives

problems with present 
law 739–40

reform proposals 741–4
Intention

accomplices 869, 903–5
assault 331
assault occasioning actual 

bodily harm 337
assault with intent to rob 539
attempts 789–94
battery 335
borderline cases 138–42
conspiracy 818–23



928 |  index

Intention (cont.)
core meaning 135–6
criminal damage 624
eff ect of intoxication

basic and specifi c intent 
distinguished 157–62

involuntary and 
voluntary intoxication 
distinguished 156

overview 143–4
relevance to criminal 

law 155–6
statement of present 

law 162–3
eff ect on causation 102–3
encouraging or assisting 

serious crime 809
foresight distinguished 

136–7
fraud

false representations 572–3
making off  without 

payment 587
homicide

murder 240
importance 134–5
motive distinguished 137
negligence and recklessness 

distinguished 154–5
poisoning 346
premeditation 

distinguished 137
rape 444–5
theft 

dishonesty 532–7
permanently to 

deprive 527–32
temporary deprivations 

532
theoretical perspectives 532

theoretical perspectives
direct and indirect 

intention distinguished 
177–81

importance 176–7
issue of fact or moral 

responsibility 181–4
murder 286–93

trespass with intent 
to commit sexual 
off ence 605–6

wounding with intent 334–5

Interpretation
appropriation 516–25
consent to rape

capacity 435–40
fear 440–4
mistaken consent 444
requirement for positive 

consent 434–5
intention

core meaning 135
direct and indirect 

intention 
distinguished 179

issue of fact or moral 
responsibility 181–4

objections to 1861 OAP 
Act 389

strict liability 215–21
theoretical perspectives to 

mens rea 174–6
Intoxication

causing death by careless 
driving while under the 
infl uence 280

Cunningham 
recklessness 147

diminished responsibility 
260–2

eff ect on intention 143–4, 
702–6

insanity 696
rape 447–8
relevance to criminal law

basic and specifi c intent 
distinguished 157–62

involuntary and 
voluntary intoxication 
distinguished 156

overview 155–6
statement of present 

law 162–3
theoretical perspectives

alternative approaches 
198–201

consent to sexual activity 
491

explanations for present 
law 197–8

illness or weakness 196–7
involuntary intoxication 

758–61
link with crime 195–6

J
Joint enterprises

see also Complicity
mens rea 882–3
overview 862–3
theoretical perspectives 908–10

Justifi cations
defi ned 712
excuses distinguished

signifi cance of 
distinction 720–2

theoretical perspectives 
711–13

inchoate off ences 828–30
necessity 756–7
problems arising 725–6
subjective/objective 

debate 722–5
theoretical perspectives 

713–16

K
Knowledge and belief

accomplices 869
consent to rape 445–7
consent to sex

unreasonable belief 497–9
unreasonable formation of 

belief 499
defence to criminal 

damage 625–8
encouraging or assisting 

serious crime 805–6, 
809–11

handling stolen goods 543–4
harassment 355
innocent agents 855
insanity 694–5
justifi cations 715
making off  without 

payment 586–7
strict liability 217
theft  532–7
transmitting diseases 357–64
voluntary act ‘requirement’ 

163–4

L
Labelling

burglary 612–13



index | 929

fair labelling principle 14–15
homicide 285
objections to 1861 OAP 

Act 389–93
Land 508–10
Legal paternalism see 

Paternalism
Legality principle

general principle of criminal 
law 9–10

no punishment without law 
(Art 7) 42–3

Liberty and security see Right 
to liberty and security (Art 5)

Life see Right to life (Art 2)
Loss of control

automatism 686–8
defence to murder 242–4
domestic violence 251–4
impact of mistake 708
objective test 249–51
‘qualifying trigger’ 244–8
subjective test 244
theoretical perspectives

alternative views 299–301
case for abolition 311–15
feminist views 308–11
objective requirement 

303–8
‘qualifying trigger’ 302–3

Lost property 533–4
Luck see ‘moral luck’ under 

Moral considerations

M
Making off  without payment

defi ned 584
dishonesty 586
failure to pay 586
goods or services 585–6
intention to avoid 

payment 587
knowledge and belief 586–7
leaving place of payment 585
statutory provisions 584

Malice
malicious wounding 338–44
poisoning 348
transferred malice 164–6

Manslaughter
constructive manslaughter

causation 271–2
dangerous acts 270–1
defi ned 267
leading case 267–9
unlawful acts 270

death by driving 281–2
diminished responsibility

‘abnormality of mental 
functioning’ 255–8

causation 258–60
defence to murder 254–5
intoxication 260–2

gross negligence 154
gross negligence 

manslaughter
causation 277
defi ned 272
duty of care 276–7
‘gross’ defi ned 277–8
leading case 272–6

infanticide 266–7
loss of control

defence to murder 242–4
domestic violence 251–4
objective test 249–51
‘qualifying trigger’ 244–8
subjective test 244

overview 242
subjective reckless 

manslaughter 278–9
subjectivism/objectivism 

debate 32–3
suicide pacts 263
theoretical perspectives 

293–9
Medical treatment

assault by penetration 451
consent to assault 376

Menaces see Th reats
Mens rea

see also Defi nitions; Strict 
liability

accomplices
defi ned 865
foresight 869–82
joint enterprises 882–3
knowledge and 

intention 869
leading case 865–9
theoretical perspectives 

903–8
assault 331, 335

assault occasioning actual 
bodily harm 337

attempts
conditional intent 794
intention 789–93
recklessness 793
theoretical perspectives 

839–41
battery 335
burglary

entry as trespasser 602–4
statutory provisions 604–5

central issues 133
classifi cation of 

defences 709–11
coincidence in time with 

actus reus
exceptions to requirement 

167–70
general principle 166–7

common law presumption in 
favour
leading cases 215–21
relevant factors for 

consideration by 
court 221–2

computer crimes 633
conspiracy 818–23
conspiracy to defraud 827
criminal damage 624
diminished responsibility

‘abnormality of mental 
functioning’ 255–8

causation 258–60
defence to murder 254–5
intoxication 260–2

eff ect of intoxication
basic and specifi c intent 

distinguished 157–62
involuntary and 

voluntary intoxication 
distinguished 156

relevance to criminal 
law 155–6

statement of present 
law 162–3

encouraging or assisting 
serious crime
leading case 809–11
s 44 off ence 807–8
s 45 off ence 808
s 46 off ence 808



930 |  index

Mens rea (cont.)
false representations

dishonesty 573–7
intention 572–3

fraud
by failure to disclose 

information 578
false representations 

572–7
making off  without 

payment 586–7
possession off ences 580–3

handling stolen goods
dishonesty 544
knowledge and 

belief 543–4
harassment 353, 354
homicide

murder 240–1
impact of mistake

diff erent defences 706–8
of law 708–9

innocent agents 855
intention

borderline cases 137–43
core meaning 135–6
eff ect of intoxication 143–4
foresight distinguished 

136–7
importance 134–5
motive distinguished 137
negligence and 

recklessness 
distinguished 154–5

premeditation 
distinguished 137

knowledge and belief 163–4
malicious wounding 338
manslaughter 293–9
meaning 133–4
murder 286–93
negligence

defi ned 153–4
gross negligence 154
intention and recklessness 

distinguished 154–5
overview 133–4
poisoning 346
rape

belief in consent 445–7
intention to penetrate 

444–5

theoretical perspectives 
496–500

recklessness
abolition of Caldwell 

recklessness 147–52
Cunningham recklessness 

144–7
negligence and intention 

distinguished 154–5
overview 144

role of principal 853–5
sexual assault 452
subjectivism/objectivism 

debate 33–4
theft 

dishonesty 532–7
intention permanently to 

deprive 527–32
temporary deprivations 

532
theoretical perspectives

choice/capacity/character 
theory 173–4

considerations of 
community and 
society 210–12

‘correspondence principle’ 
204–10

intention 177–85
interpretation using 

normal meanings 174–6
intoxication 195–201
manslaughter 293–9
motive 201–4
murder 286–93
negligence 192–5
overview 171–3
recklessness 185–92
subjective/objective 

debate 174
transferred malice 164–6
wounding with intent 334–5

Mental element of crime see 
Mens rea

Mental incapacity see 
Vulnerable adults

Mercy killing 263–6
Minimal criminalization 

principle 10–13
Mistake

consent
to assault 378

entry as trespasser 602
rape 444
theoretical perspectives 

482–91
impact on diff erent 

defences 706–8
justifi cations 715–16
of law 708–9
negation of mens rea 706
private defence

against non-attacks 650–1
theoretical perspectives 

747–50
private defence against non-

attacks 650–1
terminology 705–6
theft 

property belonging to 
another 512–16

theoretical 
perspectives 561–7

Money laundering 544
Moral considerations

assault
consensual sadomasochism 

405–6
infectious relations 

417–18
conspiracy to corrupt 

morals 827
corporate crime 776
‘correspondence 

principle’ 205, 205–10
defi nitions of crime 2
handling stolen goods 569
harm principle 24
intention

direct and indirect 
intention distinguished 
179

issue of fact or moral 
responsibility 181–4

justifi cations 714
mens rea 179
mercy killing and euthanasia 

263–6
‘moral luck’

attempts 832–4
consequentialist 

theories 121–2
‘correspondence 

principle’ 205–10



index | 931

non-consequentialist 
theories 64–5

private defence
autonomy principle 747
consequentialist 

theories 745–6
forfeiture theory 746–7

theft  565
Motive

intention distinguished 137
racially and religiously 

aggravated crimes 351–2
theoretical perspectives

arguments against 203
arguments in favour 203
relevance to criminal 

law 201–3
Murder

actus reus 238–40
defences

diminished responsibility 
254–5

loss of control 242–4
defi ned 238
mens rea

overview 240–1
theoretical perspectives 

286–93

N
‘Natural consequences’ 

approach to causation 127–9
Natural events 102
Necessity

existence of general 
defence 656–7

implied recognition 663
limited application at 

common law 657–63
meaning 656
strict liability 226
theoretical perspectives 

755–8
Negligence

defi ned 153–4
gross negligence 154
gross negligence 

manslaughter
causation 277
defi ned 272
duty of care 276–7

‘gross’ defi ned 277–8
leading case 272–6

intention and recklessness 
distinguished 154–5

mens rea for rape
unreasonable belief 497–9
unreasonable formation of 

belief 499
strict liability off ences 

distinguished 215
theoretical perspectives

opposition theories 193
overview 192–3
support within criminal 

law 193–5
No punishment without law 

(Art 7) 42–3
Novus actus interveniens

free, voluntary and informed 
acts 92–3

general principles 89–92
omissions 97
substantial and operative 

cause 93–7

O
Objectivity see Subjective/

objective debate
‘Oblique intention’ 179
Obtaining services 

dishonestly 580–3
Off ences against the person

see also Homicide; Sexual 
off ences

assault
consent 365–80
meaning and 

scope 326–31
occasioning actual bodily 

harm 336–8
statutory provisions 326

battery
actus reus 331–5
consent 372
statutory provisions 326

central issues 324
conclusions 419
harassment

course of conduct 353–5
defences 355
fear of violence 356

knowledge and belief 355
statutory provisions 352–3

malicious wounding 338–44
mixing and matching 

off ences 346–7
overview 325
poisoning

‘administer’ defi ned 347–8
Cunningham recklessness 

346
‘endangerment or 

grievous bodily harm’ 
defi ned 348

‘intent to injure, 
aggrieve or annoy’ 
defi ned 348–9

‘malice’ defi ned 348
‘poison’ and ‘noxious 

substance’ defi ned 347
recklessness and 

intent 346–7
racially and religiously 

aggravated crimes 349–52
threats off ences 357
transmitting diseases

consent 376
general principles 357–64

wounding with intent 334–5
Omissions

accomplice liability 864–5
acts distinguished 80–5
appropriation 525–6
assault 331
attempts 798
battery 332
defendant under duty to 

act 73–80
excluded crimes 73
general principle 73
novus actus interveniens 97
punishment by criminal law

arguments against 110–13
arguments in 

favour 113–17
theoretical perspectives

arguments against 110–13
arguments in favour 

113–18

P
Paternalism 403–4



932 |  index

Penetration
assault by penetration 451
defi ned 423

Poisoning
‘administer’ defi ned 347–8
‘endangerment or grievous 

bodily harm’ defi ned 348
‘intent to injure, aggrieve or 

annoy’ defi ned 348–9
‘malice’ defi ned 348
‘poison’ and ‘noxious 

substance’ defi ned 347
separate off ences

Cunningham recklessness 
346

recklessness and intent 
346–7

Pornography 461
Possession off ences

fraud 580
strict liability 226–8

Practical indiff erence 189–91
Practicality 24–5
Premeditation 137
Preparatory acts

attempts 795–8
sexual off ences 454

Principals
defi ned 852
inchoate off ences

acquittal 887
conviction of greater 

off ence 888
role 853–5

Privacy (Art 8)
consensual sadomasochism 

372
importance 43
nature and extent of violent 

crime 382–3
potential consequences for 

criminal law
certainty 44
prosecution policy 52

Private defence
applicable crimes 644
criminal damage 625–8
defi ned 642
excessive use of force 653
human rights 653–5
impact of mistake 707
key elements 644–50

mistaken belief of 
defendants 650–1

self-induced attacks 651–3
statutory provisions 642–4
strict liability 226
theoretical perspectives

autonomy principle 747
consequentialist 

theories 745–6
distinguishing duress and 

self-defence 764–7
forfeiture theory 746–7
mistake 747–50

Procedural considerations
defi nitions of crime 2–6
departure from traditional 

approaches 37–9
poor guide to crimes actually 

committed 37
Procuring 861–2

see also Complicity
Prohibition of discrimination 

(Art 14) 44
Prohibition of torture 

(Art 3) 41
Proof

actual bodily harm 341–2
alternative approaches to 

intoxication 201
consent to rape 431–4
diminished 

responsibility 258–60
intention 135–6
potential consequences of 

HRA 1998 46–52
strict liability

arguments for 229
general principle 214–15

vicarious liability 773
Property

criminal damage
aggravated off ences 628–30
arson 628
basic off ence 622–8

necessity defence 657
theft 

corpses 511–12
electricity 510–11
information 510
land 508–10
statutory provisions 508
wild creatures 510

theoretical perspectives
concept of property 552
harm to victims 544–8
structure of off ences 548

Proportionality
‘correspondence principle’ 

205
general principle of criminal 

law 13–14
Prostitution

protection of children 461
statutory off ences 462

Provocation see Loss of control
Public interest

argument for strict 
liability 229, 233–5

community and society 
approach to mens 
rea 210–12

consensual sadomasochism 
369–71

harm principle 22–4
loss of control defence 304–8
necessity defence 657

Public nuisance 53
Public order off ences

racially and religiously 
aggravated crimes 350

threatening behaviour 357
Punishment

attempts 831–2
no punishment without law 

(Art 7) 42–3
omissions

arguments against 110–13
arguments in 

favour 113–17
presumption against mens 

rea 221–2
relevance of harm 

principle 20–2
theoretical perspectives

consequentialist 
theories 62–3

mixed theories 66
non-consequentialist 

theories 63–6
‘Pure intention’ 178

Q
Queen’s peace 239



index | 933

R
Racially and religiously 

aggravated off ences
assault 349–52
criminal damage 630–1

Rape
actus reus

statutory provisions 421
theoretical 

perspectives 500–3
capacity 421–2
consent

belief in consent 445–7
deception as to the nature 

of the act 424–9
impersonation 429–31
importance 423–4
interpretation 434–44
intoxication 447–8
proof 431–4

critical analysis 448–51
defi ned 421
intoxication 447–8
mens rea

belief in consent 445–7
intention to penetrate 

444–5
theoretical perspectives 

496–500
penetration 423
potential victims 422
statistics 466–7
theoretical perspectives

actus reus 500–3
autonomy principle 467–8
invasion of integrity 

469–72
mens rea 496–500
as moral injury 472–5
nature of rape 467
radical feminism 475–8
as violence 468

Rationality arguments 389–93
Reasonableness

see also Subjective/objective 
debate

chastisement 665–6
consent to sex

unreasonable belief 497–9
unreasonable formation of 

belief 499

defence to criminal 
damage 625–8

duty to act 80
foreseeability and 

causation 125–7
loss of control

age and sex 250–1
normal degree of 

tolerance and self-
restraint 249–50

response to duress 671–2
test for negligence 154

Receiving see Handling stolen 
goods

Recklessness
abolition of Caldwell 

recklessness 147–52
accomplice liability 905
assault 331
assault occasioning actual 

bodily harm 337
attempts 793
battery 335
criminal damage 624
Cunningham recklessness

taking of risk 144–6
unreasonable risk 144–6

explanations for law on 
intoxication 197

mens rea for rape 496
negligence and intention 

distinguished 154–5
overview 144
poisoning 346
subjective reckless 

manslaughter 278–9
theoretical perspectives

insuffi  cient regard for 
others 186–9

practical indiff erence 
189–91

subjective/objective 
debate 185–6

wounding with intent 334–5
Religious freedom 43

see also Racially and 
religiously aggravated 
crimes

Responsibility
assumption of responsibility 

74–6
causation

arguments against 
personal responsibility 
119–20

arguments that consequences 
matter 120–3

conceptual framework for 
analysing off ences 27

diminished responsibility
‘abnormality of mental 

functioning’ 255–8
causation 258–60
defence to murder 254–5
intoxication 260–2
theoretical perspectives 

317–23
general principle of criminal 

law 10
punishment of omissions 

113–17
role of criminal law 7–8
subjectivism/objectivism 

debate 30–6
third party acts 86

Right to liberty and security 
(Art 5)
importance 41–2
insane persons 695–6

Right to life (Art 2)
impact on private 

defence 653–6
importance 41

Road traffi  c off ences
causing death by careless 

driving while under the 
infl uence 280

causing death by careless or 
inconsiderate driving 280

causing death by dangerous 
driving 279

causing death by unlicensed, 
disqualifi ed or uninsured 
driving 280–1

defendant under duty to 
act 73

manslaughter 281–2
theoretical perspectives 286

Robbery
assault with intent to rob 539
essential elements 537–9
statutory provisions 537
theoretical perspectives 

567–8



934 |  index

S
Sadomasochism

battery and assault 
compared 378

consent to assault 372
theoretical perspectives 

397–407
Self-defence see Private defence
Sentencing

homicide 284–5
mercy killing and 

euthanasia 265
objections to 1861 OAP 

Act 388
theoretical perspectives 

66–8
Sexual off ences

see also Off ences against the 
person

assault
by penetration 451
sexual assault 452–3

causing sexual activity 
without consent 454

central issues 420
consensual sadomasochism

battery and assault 
compared 378

consent to assault 372
theoretical 

perspectives 397–407
importance of feminist 

thought 57–8
incest 462
miscellaneous off ences 463
overview 420–1
preparatory off ences 454
prostitution and 

traffi  cking 462
protection of children

abuse of trust off ences 
458–9

familial off ences 460
prostitution and 

pornography 461
specifi c off ences 457–8
versions of general 

off ences 455–7
rape

capacity 421–2
consent 423–44
critical analysis 448–51

defi ned 421
intoxication 447–8
mens rea 444–7
penetration 423
potential victims 422

strict liability 216–21
theoretical perspectives

consent 478–95
key dilemma 464–6
mens rea for rape 496–500
rape 466–78

transmitting diseases
consent 376
general principles 357–64

trespass with intent 
to commit sexual 
off ence 605–6

with vulnerable adults 461–2
Situational off ences 86
Specifi c intent crimes 157–62
Sports 375
Stalking 409–12
Statistics

corporate crime 774
criminal behaviour 

generally 8
criminal damage 634–5
fraud 587
homicide 282–3
nature and extent of violent 

crime 380–5
rape 466–7
theft 

British Crime Survey 550
distortions 550–2

Stigmatization 231–2
Strict liability

see also Mens rea
central issues 214
common law defences 226
common law presumption 

against
eff ect 222
leading cases 215–21
relevant factors for 

consideration by 
court 221–2

conclusions 236
defences

eff ect of common law 
presumption 222

defi ned 214

human rights 223–5
insanity 696
meaning and scope 214–15
possession off ences 226–8
rape 499–500
statutory sources 215
theoretical perspectives

arguments against 229–32
arguments for 228–9
critical analysis 232–5

Subjective/objective debate
blameworthiness 30–5
consent to sexual 

activity 478–9
homicide 305–7
justifi cations and 

excuses 722–5
mens rea 174
recklessness 185–6

Subjective reckless 
manslaughter 278–9

Suicide
diffi  culties over 

criminalization 37
mercy killing and 

euthanasia 263–6
suicide pacts 263

Superior orders 685

T
Tattooing 376
Temporary appropriation

intention 532
theoretical perspectives 

559–61
Th eft 

appropriation
bona fi de purchasers 

526–7
interpretation 516–25
multiple appropriations 

526
omissions 525–6

belonging to another 512–16
burglary

aggravated off ence 605
building or part of 598–9
conclusions 620
defi ned 598
entry as trespasser 

599–604
mens rea 604–5



index | 935

statutory provisions 597–8
theoretical perspectives 

610–14
central issues 507
conclusions 569
defi ned 507–8
dishonesty

Ghosh test 534–7
meaning and scope 532–7
theoretical perspectives 

561–7
handling stolen goods

dishonesty 544
goods already 

stolen 540–1
‘handling’ defi ned 541–3
knowledge and 

belief 543–4
statutory provisions 

539–40
intention permanently to 

deprive
meaning and scope 

527–32
theoretical perspectives 

532
making off  without payment

defi ned 584
dishonesty 586
failure to pay 586
goods or services 585–6
intention to avoid 

payment 587
knowledge and 

belief 586–7
leaving place of 

payment 585
statutory provisions 584

money laundering 544
property

corpses 511–12
electricity 510–11
information 510
land 508–10
statutory provisions 

508
wild creatures 510

robbery
assault with intent to 

rob 539
essential elements 537–9
statutory provisions 537

statistics
British Crime Survey 550
distortions 550–2

statutory provisions 507
theoretical perspectives

appropriation 553–9
civil-criminal law 

interface 549–50
concept of property 552
dishonesty 561–7
handling stolen goods 569
harm to victims 544–8
robbery 567–8
structure of off ences 548
temporary appropriation 

559–61
Th eoretical perspectives

actus reus
causation 118–32
classifi cation of 

off ences 103–4
homicide 285–6
industrial and road 

killings 286
omissions 110–18
voluntary act 

‘requirement’ 105–9
assault

essence of off ence 385–7
infectious relations 

413–19
nature and extent of 

violent crime 380–5
objections to 1861 

Act 387–94
reform proposals 394–5
stalking 409–12

attempts
actus reus 835–9
impossibility 842
mens rea 839–41
‘moral luck’ 832–4
reform proposals 843

blackmail 614–19
burglary 610–14
complicity

actus reus 910–11
causation 897–900
derivative theory 894–7
inchoate off ences 900–3
joint enterprises 908–10
mens rea 903–8

reform proposals 913–15
withdrawal 911–13

consent
aspect of actus reus 396–7
failure to voice opposition 

479–82
intoxicated mistake 491
mistaken consent 482–9
need for wider 

approach 492–5
sadomasochism 397–407
subjective/objective 

debate 478–9
threats 489–90
waiver of complaint 479

corporate crime
capacity 775–6
development of new 

off ences 776–84
public clamour for 

liability 774–5
statistics 774

criminal damage
computer crimes 636–8
damage and harm 635–6
statistics 634–5

defences
defi nitions 709–11
determinism 734–6
distinguishing duress and 

self-defence 764–7
domestic violence 761–4
duress 751–4
foundational theories 

727–38
involuntary intoxication 

758–61
justifi cations and excuses 

711–27
necessity 755–8
private defence 745–50

feminist thought 57–61
fraud

extent of fraud 587
nature of fraud 587–91
reform proposals 591–5

homicide
actus reus 285–6
comparative law 

approaches 283–4
development of more 

complex structure 284



936 |  index

Th eoretical perspectives (cont.)
diminished responsibility 

317–23
labelling 285
loss of control 299–315
mens rea for manslaughter 

293–9
sentencing 284–5
statistics 282–3
victims 285

inchoate off ences
attempts 831–43
conspiracy 843–9
encouraging or assisting 

serious crime 849–50
nature and justifi cation 

828–30
mens rea

choice/capacity/character 
theory 173–4

considerations of 
community and 
society 210–12

‘correspondence principle’ 
204–10

intention 177–85
interpretation using 

normal meanings 174–6
intoxication 195–201
motive 201–4
murder 286–93
negligence 192–5
overview 171–3
recklessness 185–92
subjective/objective 

debate 174
punishment

consequentialist theories 
62–3

mixed theories 66
non-consequentialist 

theories 63–6
sexual off ences

consent 478–95
key dilemma 464–6
mens rea for rape 496–500
rape 466–78

strict liability
arguments against 

229–32
arguments for 228–9
critical analysis 232–5

theft 
appropriation 553–9
burglary 610–14
civil-criminal law 

interface 549–50
concept of property 552
dishonesty 561–7
handling stolen goods 569
harm to victims 544–8
robbery 567–8
structure of off ences 548
temporary 

appropriation 559–61
‘Th in skull’ rule

causation 101–2
reasonable foreseeability 

125–7
Th ird parties

criminal liability 86
novus actus interveniens

free, voluntary and 
informed acts 92–3

general principles 89–92
omissions 97
substantial and operative 

cause 93–7
transferred malice 164–6

Th reats
assault 330–1
blackmail

key element 606–7
menaces 607–9
unwarranted demands 

609
duress

applicable crimes 666–8
of circumstances 664
defi ned 665
key elements 668–82
strict liability 226
terminology 666

private defence against
excessive use of force 653
key elements 644–50
mistaken belief of 

defendants 650–1
self-induced attacks 651–3

statutory off ences 357
theoretical perspectives

assault 386–7
consent to sexual 

activity 489–90

Torture see Prohibition of 
torture (Art 3)

Touching
assault 330
battery 333–5
sexual activity with a 

child 457
sexual assault 452

Traffi  cking 462
Transferred malice 164–6
Transmitting diseases

consent 376
general principles 357–64
theoretical perspectives 

397–407
Trespass

burglary 602–4
with intent to commit sexual 

off ence 605–6

U
Unborn children 238–9
Unlawful act manslaughter see 

Constructive manslaughter

V
Vicarious liability

imputations of mens 
rea 770–2

proof 773
relevant acts 772–3

Victims
aiding and abetting crimes 

against themselves 892
breaking chain of 

causation 97–101
distinguishing 

killings 285
harassment 412
murder 238–9
rape 422
signifi cance 36
theft  544–8

Violence
assault 328–9

apprehension of force 
amounting to 
assault 328–9

imminence 329
threats 330–1



index | 937

assault occasioning actual 
bodily harm 336–8

battery 332–5
domestic violence

distinctiveness 383–4
importance of feminist 

thought 57
loss of control 251–4, 

308–11
theoretical perspectives 

761–4
harassment 356
malicious wounding 338–44
nature and extent of violent 

crime 380–5
private defence against

excessive use of force 653
key elements 644–50
mistaken belief of 

defendants 650–1
self-induced attacks 651–3

robbery 537–9
theoretical perspectives on 

rape 468
threats off ences 357
wounding with intent 334–5

Voluntary act ‘requirement’
automatism 686–8
general principle 72
intoxication

involuntary and 
voluntary intoxication 
distinguished 156

proof 156
statement of present 

law 162–3
theoretical perspectives 

758–61
justifi cations 105
manslaughter 242
meaning and scope

alternative approach 
108–9

‘willed voluntary 
movements’ 106–8

need for voluntary act 105
omissions

acts distinguished 80–5
defendant under duty to 

act 73–80
excluded crimes 73
general principle 73

theoretical perspectives
alternatives to traditional 

view 108–9
justifi cations 105
overview 105
‘willed voluntary 

movements’ 106–8
Vulnerable adults

causing death of 282
consent to assault 378
consent to rape 435–40
sexual off ences with 

461–2

W
War 239
Woollin test 138–42
Wounding

with intent 334–5
malicious wounding 338–44

Y
Year and a day rule, 

abolition 240



Questions & Answers 
Keeping you afl oat through your exams.

✓  Typical exam questions

✓  Model answers

✓  Advice on exam technique

Don’t just answer the question, nail it. Law examiners share 
the secret of how to really answer typical law questions, 
giving you what you need to approach exams with 
confi dence.

‘Th e Q&As are a defi nite must-have for each and every law 
student!’ 

Farah Chaumoo, Law Student, University of Hertfordshire

‘What a brilliant revision aid! With summaries, tips, and easy-
to-understand sample answers, Q&As really help with exam 
technique and how to structure answers’

Kim Sutton, Law Student, Oxford Brookes University

For students who are serious about exam success, it’s time to 
Concentrate!

✓  Written by experts

✓  Developed with students

✓  Designed for success

Each guide in the Concentrate series shows you what to 
expect in a law exam, what examiners are looking for and 
how to achieve extra marks.

‘Th is jam-packed book is a fantastic source, giving a clear, 
concise and understandable presentation of the law which is 
essential for revision’
 Stephanie Lawson, Law Student, Northumbria University

‘Every law student serious about their grades should use a 
Concentrate. I would not revise without it’
 Heather Walkden, Law Student, University of Salford

Essential Law Revision 
from Oxford University Press

The perfect pairing for exam success

For the full list of revision titles and additional resources visit: www.
oxfordtextbooks.co.uk/orc/lawrevision/

✱ Techniques for exam success ✱ Written by experts

QR Code is registered trademark of DENSO WAVE INCORPORATED

Scan this QR code image with 
your mobile device to access a 
range of law revision resources

NIELSEN BOOKSCAN DATA 201
0

LAW
Q&A SERIES

BESTSELLER

www.oxfordtextbooks.co.uk/orc/lawrevision/
www.oxfordtextbooks.co.uk/orc/lawrevision/

	Cover
	Contents
	Abbreviations
	Acknowledgements
	Source Acknowledgements
	Table of Cases
	Table of Legislation
	Table of Secondary Legislation
	1 AN INTRODUCTION TO CRIMINAL LAW
	1 What is a crime?
	2 The role of criminal law
	3 The statistics of criminal behaviour
	4 ‘Principles’ of criminal law
	4.1 The principle of legality
	4.2 The principle of responsibility
	4.3 The principle of minimal criminalization
	4.4 The principle of proportionality
	4.5 The principle of fair labelling

	5 Proposals for a Criminal Code
	5.1 Arguments in favour of a Code
	5.2 Disadvantages of the Code

	6 What conduct should be criminal?
	6.1 Autonomy
	6.2 The harm principle
	6.3 Practicality

	7 Culpability
	7.1 The subjectivism/objectivism debate

	8 The victim in criminal law
	9 The criminal process
	10 Criminal law and the Human Rights Act 1998
	10.1 The significance of the Human Rights Act 1998
	10.2 The important articles in the European Convention
	10.3 Potential consequences of the HRA on the criminal law

	11 Critical criminal law
	12 Feminist legal thought
	13 Punishment
	13.1 Consequentialist theories of punishment
	13.2 Non-consequentialist theories
	13.3 Mixed theories

	14 Sentencing
	15 Concluding thoughts

	2 ACTUS REUS: THE CONDUCT ELEMENT
	I: THE LAW
	1 Distinguishing the component elements of a crime
	2 The voluntary act ‘requirement’
	3 Causation

	II: ACTUS REUS: THEORY
	4 Classification of offences
	5 The need for a voluntary act
	6 Omissions
	7 Causation: should consequences matter?
	8 Seeking a coherent approach to causation
	9 Concluding thoughts


	3 MENS REA: THE MENTAL ELEMENT
	I: THE LAW
	1 The meaning of mens rea
	2 Intention
	3 Recklessness
	4 Negligence
	5 Gross negligence
	6 Distinguishing between intention, recklessness, and negligence
	7 Intoxication
	8 Knowledge and belief
	9 Transferred mens rea
	10 Coincidence of actus reus and mens rea

	II: MENS REA THEORY
	11 General discussion on mens rea
	12 Choice/capacity/character theory
	13 Subjective/objective
	14 Normal meaning
	15 Intent
	16 Recklessness
	17 Negligence
	18 Intoxication
	19 Motive
	20 The ‘correspondence principle’
	21 Individualism and mens rea
	22 Concluding thoughts


	4 STRICT LIABILITY
	I: THE LAW
	1 What is a strict liability offence?
	2 Which offences are strict liability?
	3 When will a court not presume mens rea?
	4 What mens rea will be presumed?
	5 The Human Rights Act and strict liability offences
	6 Common law defences and strict liability offences
	7 Possession offences

	II: THE THEORY OF STRICT LIABILITY OFFENCES
	8 The arguments for and against strict liability
	9 Concluding thoughts


	5 HOMICIDE
	I: THE LAW
	1 General
	2 Murder
	3 Manslaughter: an introduction
	4 Loss of control
	5 Diminished responsibility
	6 Suicide pact
	7 Mercy killing and euthanasia
	8 Infanticide
	9 Constructive manslaughter
	10 Gross negligence manslaughter
	11 Subjective reckless manslaughter
	12 Protecting life on the roads
	13 Causing or allowing the death of a child or vulnerable adult

	II: THEORETICAL ISSUES IN HOMICIDE LAW
	14 Homicide: the statistics
	15 The structure of homicide
	16 The actus reus of homicide
	17 Non-homicidal killings
	18 The mens rea for murder
	19 Defining the mens rea for manslaughter
	20 Loss of control
	21 Diminished responsibility
	22 Concluding thoughts


	6 NON-FATAL NON-SEXUAL OFFENCES AGAINST THE PERSON
	I: THE LAW
	1 Introduction
	2 Assault and battery
	3 Assault occasioning actual bodily harm
	4 Malicious wounding
	5 Wounding with intent
	6 Mixing and matching the offences
	7 Poisoning
	8 Other assault crimes
	9 Racially and religiously aggravated crimes
	10 Protection from Harassment Act 1997
	11 Threats offences
	12 Transmitting disease
	13 Consent and assault

	II: THEORETICAL ISSUES ON ASSAULTS
	14 The true nature and extent of violent crime
	15 The nature of an assault
	16 Objections to and reform of the Offences Against the Person Act 1861
	17 Proposed reforms to the Off ences Against the Person Act
	18 Consent
	19 Emotional harm
	20 Stalking
	21 Transmitting disease and the criminal law
	22 Concluding thoughts


	7 SEXUAL OFFENCES
	I: THE LAW ON SEXUAL OFFENCES
	1 Rape
	2 Assault by penetration
	3 Sexual assault
	4 Causing sexual activity without consent
	5 Preparatory offences
	6 Sexual offences designed to protect children
	7 Offences against those with a mental disorder
	8 Prostitution and trafficking
	9 Incest
	10 Miscellaneous offences

	II: THE THEORY OF SEXUAL OFFENCES
	11 Background of sexual crimes
	12 Statistics on rape
	13 The nature of rape
	14 Consent and sexual activity
	15 Mens rea for rape
	16 The actus reus of rape
	17 Concluding thoughts


	8 THEFT, HANDLING, AND ROBBERY
	I: THE LAW
	1 Theft
	2 Robbery
	3 Assault with intent to rob
	4 Handling stolen goods
	5 Money laundering offences

	II: THEFT AND THEORY
	6 Introduction to property offences
	7 The debate over Gomez
	8 The Hinks debate
	9 Temporary appropriation
	10 Dishonesty
	11 Robberies
	12 Handling stolen goods
	13 Concluding thoughts


	9 FRAUD
	I: THE LAW ON FRAUD
	1 Fraud
	2 Section 6: fraud and possession offences
	3 Obtaining services dishonestly
	4 Conspiracy to defraud
	5 Making off without payment: section 3 of the Theft Act 1978

	II: THE THEORY OF FRAUD
	6 The extent of fraud
	7 The nature of fraud
	8 The Fraud Act 2006
	9 Concluding thoughts


	10 BURGLARY AND BLACKMAIL
	I: THE LAW
	1 Burglary
	2 Aggravated burglary
	3 Trespass with intent to commit a sexual offence
	4 Blackmail

	II: BURGLARY AND BLACKMAIL: THEORY
	5 Burglary: theory
	6 Blackmail theory
	7 Concluding thoughts


	11 Criminal Damage
	I: THE LAW ON CRIMINAL DAMAGE
	1 Basic criminal damage
	2 Arson
	3 Aggravated criminal damage
	4 Racially aggravated criminal damage
	5 Computer crime: Computer Misuse Act 1990

	II: THEORETICAL ISSUES ON CRIMINAL DAMAGE
	6 Criminal damage theory
	7 The theory of computer crimes
	8 Concluding thoughts


	12 DEFENCES
	I: THE LAW
	1 Private defence and the prevention of crime
	2 Necessity
	3 Chastisement
	4 Consent
	5 Duress
	6 Coercion
	7 Entrapment
	8 Superior orders
	9 Automatism
	10 Insanity
	11 Diminished responsibility
	12 Loss of control
	13 Children
	14 Intoxication
	15 Mistake

	II: THE THEORY OF DEFENCES
	16 Defining defences
	17 Justifications and excuses
	18 Character, choice, and capacity
	19 Determinism
	20 The rejection of an overarching theory
	21 Insanity
	22 Private defence
	23 Duress
	24 Necessity
	25 Issues which fall between the gaps of the defences
	26 Concluding thoughts


	13 THE CRIMINAL LIABILITY OF CORPORATIONS
	I: THE LAW ON CORPORATE CRIMINALITY
	1 The difficulty in convicting companies of crimes
	2 Corporate killing
	3 Vicarious liability

	II: THE THEORY OF CORPORATE LIABILITY
	4 Theoretical issues in corporate liability
	5 Concluding thoughts


	14 INCHOATE OFFENCES
	I: THE LAW ON INCHOATE OFFENCES
	1 Inchoate offences
	2 Attempt
	3 Serious Crime Act 2007
	4 Conspiracy

	II: THEORY
	5 Inchoate offences
	6 The theory of criminal attempts
	7 Conspiracy theory
	8 The rationale for the new Serious Crime Act offences
	9 Concluding thoughts


	15 COMPLICITY
	I: THE LAW OF COMPLICITY
	1 Principals and accomplices
	2 Complicity: the actus reus
	3 Mens rea
	4 Secondary participation and inchoate offences
	5 Conviction of secondary party and acquittal of principal
	6 Can a secondary party ever be guilty of a greater offence than the principal?
	7 Withdrawal by a secondary party
	8 Accessories and victims
	9 Assistance after the offence

	II: ACCESSORIES AND THEORY
	10 General theories of accessorial liability
	11 Theories of accessorial mens rea
	12 The theory of joint enterprise
	13 Actus reus issues
	14 Withdrawal
	15 Reform of the law
	16 Concluding thoughts


	Bibliography
	Index
	A
	B
	C
	D
	E
	F
	G
	H
	I
	J
	K
	L
	M
	N
	O
	P
	Q
	R
	S
	T
	U
	V
	W
	Y


